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MEMORANDUM

TO: Coastal Resources Commission

FROM: Daniel Govoni

SUBJECT: Consideration of Amendments to Coastal Energy Policies 15A NCAC
07M .0401-Declaration of General Policies and 15A NCAC 07M .0403-Policy
Statements

15A NCAC 07M Coastal Energy Policies established North Carolina’s framework for evaluating
and regulating energy facility development in coastal areas. The policies aimed to balance energy
needs with protection of coastal resources, public trust rights, and community interests.

On October 5, 2023, as part of the Periodic Rules Review Process, 15A NCAC 07M .0401 and
15A NCAC 07M .0403 were returned to the Division and subsequently removed from the North
Carolina Administrative Code. On March 3, 2025, these policies were returned to the
Administrative Code pursuant to an order issued by Wake County Superior Court. The Rule
Review Commission (RRC) appealed this decision, and the Court later determined that eight
rules, including 15A NCAC 07M .0401 and 15A NCAC 07M .0403, contained ambiguous
language.

In response, the Division of Coastal Management (DCM) recommends initiating permanent
rulemaking to amend the Coastal Energy Polices. The proposed amendments to 15A NCAC 07M
.0401 and 15A NCAC 07M .0403 addresses the ambiguities identified by the RRC and include
minor revisions for clarity and to ensure compliance with current rule formatting requirements.

SECTION .0400 - COASTAL ENERGY DEVELOPMENT —GENERAL-POHICIES

I15A NCAC 07M .0401 BECEARATHON-OE-GENERALPOHICY COASTAL ENERGY GENERAL
STANDARD

(a)F4
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) Exploration fer-the for, and development of offshore and Outer Continental Shelf (OCS) energy
resources has the potential to affect coastal resources and use of those resources. The Federal Coastal
Zone Management Act of 1972, as amended, requires that Leasing actions of by the federal government
shall be consistent to the maximum extent practicable with the enforceable policies of the federally
approved North Carolina Coastal Management Program, and that exploration, development and
production activities associated with such leases shall comply with those enforceable policies.
Enforceable policies applicable to OCS activities include all the provisions of this Subchapter as well as
any other apphcable federally approved components of the North Carohna Coastal Management Program

éb) (_)_Proposals plans and permrt apphcatrons for FHjOF commer01a1 energy fac111t1es to be leeaeed—sned
in or impacting any land or water use or coastal resource of the Nerth-Carelina coastal area shall
include a-diselesure-of all costs and benefits associated with the project. This diselostre information shall

be prepared at-the-earhiestfeasiblestage-in-planningfor-the project-and-shall-be by the applicant in the
form of an impact assessment as defined in 15A NCAC 07M .0402 prepared-by-the-appheant. If

apprepriate the applicant prepares environmental documents are-prepared-and-reviewed under the
provisions of the National Environmental Policy Act (NEPA) or the North Carolina Environmental Policy
Act (NCEPA), thisreview will shall satisfy the definition of "impact assessment" #where all issues listed
in this Rule are addressed in the NEPA or NCEPA document and the NEPA or NCEPA document are is
submitted -suffietent-time to be used to review state permit applications for the project or subseguent
federal consistency determinations.
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€& (b) Energy facilities that do not require shorefront access shall be sited inland of the shoreline areas. Ia
instanees When siting of energy facilities along shoreline portions of the coastal zere area is-neeessary

leeations, shoreline siting shall be acceptable only if it can be demonstrated that there are no significant
adverse impacts to coastal resources, pubhc trust Waters and the pubhc ] rlght to access &nd—passage will

€e)(c) The scenic and visual qualities of coastal areas shall be considered and protected as impertant
public resources_consistent with G.S. 113A-1-2(b)(4)(a). Energy development shall be sited and designed
to provide maximum protection of views to and along the ocean, sounds and scenic coastal areas, and to
minimize the alteration of natural landforms.
6 (d) All energy facilities in or affecting the use of public trust waters and adjacent lands or coastal
reseuree-resources shall be sited and operated so as to comply with the following criteria:

(D Activities that could result in significant adverse impacts,_as defined in 15A NCAC

07H .0208 (a)(7) and (a)(8). on resources of the coastal area, including marine and

estuarine resources and wildlife resources, as defined in G.S. 113-129, and significant
adverse impacts on the use of public trust waters and adjacent lands in the coastal area

shall be aV01ded we*éed—m%ess—sﬁ%spe&ﬁ&mferm&&e&éeme&s&a&es—th&%e&eﬁsueh

2) For petroleum facilities, reeessary data and information required by the state for state
permits and federal consistency reviews, pursuant to 15 CFR part 930, shall assess the
risks of petroleum release or spills, evaluate possible trajectories, and enumerate response
and mitigation measures employing the best available technology to be followed in the
event of a release or spill. The information srust shall demonstrate that the potential for
petroleum release or spills and ensuing damage to coastal resources has been minimized
and shall factor environmental conditions, currents, winds, and inclement events such as
northeasters and hurricanes, in trajectory scenarios. For facilities requiring an Oil Spill
Response Plan, this information shall be included in such a plan;

3) Dredging, spoil disposal and construction of related-structures that are likely to have
significant adverse impacts, as defined in 15A NCAC 07H .0208 (a)(7) and (a)(8).on the

use of pubhc trust waters and adjacent lands or coastal resources shall be avoided;

@) Damage-to-or-interferenee-with Significant adverse impacts to existing or traditional uses,

such as fishing, navigation and access to public trust areas, and areas with high biological
or recreational value such as those listed in Subparagraph (D(IO)(A) and-HH of this Rule,

&) Placement of structures in geologically unstable areas, such as unstable sediments and

active faults shall be aV01ded %e%he—e*tem—th&t—éamage—te—sueh—s&uetufeﬁes&kﬂg—frem
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(®) Major energy facilities are-net-apprepriate-ases—in shall not cause significant adverse

impacts to fragile or historic areas, and other areas containing environmental or natural
resources of more than local significance, as defined in G.S. 113A-113(b)(4), such as
parks, recreation areas, wildlife refuges, and historic sites;

©) Ne-energy Energy facilities shall not be sited in areas where they pose a threat to the
integrity of the facility and surrounding areas, such as eeean-frentoceanfront areas with
high erosion rates, areas having a history of overwash or inlet formation, and-areas-in-the
vietntty-ofexistinginlets- Inlet Hazard Areas identified in 15A NCAC 07H .0304;

(10)  In the siting of energy facilities and related structures, significant adverse impacts, as
defined in 15A NCAC 07H .0208 (a)(7) and (a)(8), to the following areas shall be
avoided:

(A) areas of high biological significance, including offshore reefs, rock
outcrops, hard bottom areas, sea turtle nesting beaches, coastal wetlands,
primary or secondary nursery areas or spawning areas and essential fish
habitat areas of particular concern as designated by the appropriate
fisheries management agency, oyster sanctuaries, submerged aquatic
vegetation as defined by the Marine Fisheries Commission, colonial bird
nesting areas, and migratory bird routes;

(B) tracts of maritime forest in excess of 12 contiguous acres and areas
identified as eligible for registration or dedication by the North Carolina
Natural Heritage Program;

©) erossings-of streams; rivers;and-lakes-execept-forexistingreadihy—

bl idoss:
(D) anchorage areas and port areas;
(E) artificial reefs, shipwrecks, and submerged archaeological resources;

(F dump-sites-Ocean Dredged Material Disposal Sites;
(G) primary dunes and frontal dunes;

(H) established recreation or wilderness areas, such as federal, state and
local parks, forests, and wildlife refuges and-otherareas-tsed-in-altike
rRanner;

D military air space, training or target area and transit lanes;

Q) cultural or historic sites of more than local significance; and

(K) segments of Wild and Scenlc River System
(11)  Construction of energy facilities shall eeeuren R :
be timed to avoid significant adverse impacts on hfe cvcles of estuarine and ocean svstems

Nesting and spawning periods shall be avoided.;-and
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