
 
  

 
 
 

 
 
 
 

 

TO:  The Coastal Resources Commission 
 
FROM: Christine A. Goebel, DEQ Assistant General Counsel 
 
DATE:  August 12, 2024 (for the August 27-28, 2024 CRC Meeting) 
 
RE: Variance Request by Dare County Tourism Board & Town of Nags Head 

(CRC-VR-24-06) 
 
Petitioners Dare County Tourism Board and Town of Nags Head own property known as the 
Soundside Event Site in Nags head which is governed by an MOU between Petitioners. They 
propose to further develop the Site public amenities such as piers, kite boarding pier, walkways, 
gazebo, viewing platforms and a pergola. On June 21, 2024, DCM issued Petitioners CAMA Major 
Permit No. 61-24 authorizing most of the proposed amenities, but in accordance with the 
Commission’s Rules, DCM conditioned out those portions of boardwalk located over Coastal 
Wetlands and which were proposed to be 10’ wide- to no more than the 6’ width allowed by rule. 
Petitioners now seek a variance to develop the walkway with the wider width as proposed in their 
application for those portions over Coastal Wetlands.  
  
The following additional information is attached to this memorandum: 
 
Attachment A:  Relevant Rules 
Attachment B:  Stipulated Facts 
Attachment C:  Petitioner’s Positions and Staff’s Responses to Variance Criteria 
Attachment D:  Petitioner’s Variance Request Materials 
Attachment E:  Stipulated Exhibits including powerpoint 
 
cc(w/enc.):  Bob Hornick, Esq., Petitioners’ Attorney, electronically 
   Mary Lucasse, Special Deputy AG and CRC Counsel, electronically 
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ATTACHMENT A                                                    RELEVANT RULES 

15A NCAC 07H .0208 USE STANDARDS 

(a)  General Use Standards 

(1) Uses that are not water dependent shall not be permitted in coastal wetlands, 
estuarine waters, and public trust areas. Restaurants, residences, apartments, motels, 
hotels, trailer parks, private roads, factories, and parking lots are examples of uses that are 
not water dependent. Uses that are water dependent include: utility crossings, wind energy 
facilities, docks, wharves, boat ramps, dredging, bridges and bridge approaches, 
revetments, bulkheads, culverts, groins, navigational aids, mooring pilings, navigational 
channels, access channels and drainage ditches; 

(2) Before being granted a permit, the CRC or local permitting authority shall find that the 
applicant has complied with the following standards: 

(A) The location, design, and need for development, as well as the construction activities 
involved shall be consistent with the management objective of the Estuarine and Ocean System 
AEC in Rule .0203 of this Section and shall be sited and designed to avoid significant adverse 
impacts upon the productivity and biologic integrity of coastal wetlands, shellfish beds, 
submerged aquatic vegetation as defined by the Marine Fisheries Commission in 15A NCAC 03I 
.0101(4)(i), and spawning and nursery areas; 

(B) Development shall comply with State and federal water and air quality rules, statutes, and 
regulations; 

(C) Development shall not cause irreversible damage to documented archaeological or 
historic resources as identified by the N.C. Department of Natural and Cultural Resources; 

(D) Development shall not increase siltation; 

(E) Development shall not create stagnant water bodies; 

(F) Development shall be timed to avoid significant adverse impacts on life cycles of 
estuarine and ocean resources; and 

(G) Development shall not jeopardize the use of the waters for navigation or for other public 
trust rights in public trust areas including estuarine waters. 

(3) When the proposed development is in conflict with the general or specific use standards 
set forth in this Rule, the CRC may approve the development if the applicant can demonstrate 
that the activity associated with the proposed project will have public benefits consistent with the 
findings and goals of the Coastal Area Management Act identified in G.S. 113A-102, that the 
public benefits outweigh the adverse effects of the project, that there is no alternate site available 
for the project, and that all means and measures to mitigate adverse impacts of the project have 
been incorporated into the project design and shall be implemented at the applicant's expense. 
Measures taken to mitigate or minimize adverse impacts shall include actions that: 
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(A) minimize or avoid adverse impacts by limiting the magnitude or degree of the action; 

(B) restore the affected environment; or 

(C) compensate for the adverse impacts by replacing or providing substitute resources. 

(4) "Primary nursery areas" are defined as those areas in the estuarine and ocean system 
where initial post larval development of finfish and crustaceans takes place and populations are 
uniformly in their early juvenile stages. Primary nursery areas are designated and described by 
the N.C. Marine Fisheries Commission (MFC) at 15A NCAC 03R .0103 and by the N.C. 
Wildlife Resources Commission (WRC) at 15A NCAC 10C .0502; 

(5) "Outstanding Resource Waters" (ORW) are defined as those estuarine waters and public 
trust areas classified by the N.C. Environmental Management Commission (EMC) as defined in 
15A NCAC 02B .0225; and 

(6) Beds of "submerged aquatic vegetation" are defined as those habitats in public trust and 
estuarine waters, that occur in both subtidal and intertidal zones and may occur in isolated 
patches or cover extensive areas, vegetated with one or more species of submergent vegetation as 
listed in 15A NCAC 03I .0101(4)(i). Any rules relating to beds of submerged aquatic vegetation 
shall not apply to non-development control activities authorized by the Aquatic Weed Control 
Act of 1991 (G.S. 113A-220 et seq.). 

(7) "Adverse impact", "adverse impacts", "adverse effects", or similar formulations, are 
defined as an effect or impact that is opposed to the goals of the Coastal Area Management Act 
as found in G.S. 113A-102(b) and with the provisions of G.S. 113-229(e). 

(8) "Significant" as used in this Section includes consideration of both context and intensity. 
Context means that the impact or effect shall be analyzed from several perspectives that include 
society as a whole (human, national), the affected subregion of the North Carolina coast, the 
local area and all directly and indirectly affected parties. Both short- and long-term effects are 
relevant. Intensity refers to the severity of impact or effect. The following shall be considered in 
evaluating intensity: 

(A) both adverse impacts as defined in Subparagraph (a)(7) of this Rule and impacts that 
promote or enhance the goals of the Coastal Area Management Act set out at G.S. 113A-102(b); 

(B) the degree to which the proposed action affects public health or safety; 

(C) unique characteristics of the geographic area; 

(D) the degree to which the possible effects on the environment are uncertain or involve 
unique or unknown risks; 

(E) the degree to which the CRC's permit decisions may establish a precedent for future CRC 
permit decisions; 

(F) the degree to which the CRC's permit decisions are related to other CRC permit decisions 
with individually insignificant but cumulatively significant impacts. Significance cannot be 
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avoided by terming an action temporary or by breaking it down into smaller component parts; 
and 

(G) the degree to which the CRC's permit decision may cause the loss or destruction of 
scientific, cultural, historical, and environmental resources as those terms are commonly defined 
and understood. 

(b)  Specific Use Standards 

*** 

(6) Piers and Docking Facilities. 

(A) Piers shall not exceed six feet in width. Piers greater than six feet in width shall be 
permitted only if the greater width is necessary for safe use, to improve public access or to 
support a water dependent use that cannot otherwise occur; 

(B) The total square footage of docks, platforms, and mooring facilities (excluding the pier) 
allowed shall be eight square feet per linear foot of shoreline with a maximum of 2,000 square 
feet to limit shading impacts to the substrate. In calculating the total square footage, uncovered 
open water slips shall not be counted in the total. Projects requiring dimensions greater than 
those stated in this Rule shall be permitted only if the greater dimensions are necessary for safe 
use, to improve public access, or to support a water dependent use that cannot otherwise occur. 
Size restrictions shall not apply to marinas; 

(C) Piers and docking facilities over coastal wetlands shall be no wider than six feet and 
shall be elevated at least three feet above any coastal wetland substrate as measured from 
the bottom of the decking; 

(D) A boathouse shall not exceed 400 square feet except to accommodate a documented need, 
provided to the Division of Coastal Management by the applicant for a larger boathouse and shall 
have sides extending no farther than one-half the height of the walls as measured from the 
Normal Water Level or Normal High Water to the bottom edge of the roofline, and covering only 
the top half of the walls. Measurements of square footage shall be taken of the greatest exterior 
dimensions. Boathouses shall not be allowed on lots with less than 75 linear feet of shoreline, 
except that structural boat covers utilizing a frame-supported fabric covering may be permitted 
on properties with less than 75 linear feet of shoreline when using screened fabric for side walls. 
Size restrictions do not apply to marinas; 

(E) The total area enclosed by an individual boat lift shall not exceed 400 square feet except 
to accommodate a documented need for a larger boat lift; 

(F) Piers and docking facilities shall be single story. They may be roofed but shall not be 
designed to allow second story use; 

(G) Pier and docking facility length shall be limited by: 

(i) not extending into the channel portion of the water body; and 
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(ii) not extending more than one-fourth the width of a natural water body, or human-made 
canal or basin. Measurements to determine widths of the water body, canals, or basins shall be 
made from the waterward edge of any coastal wetland vegetation that borders the water body. 
The one-fourth length limitation does not apply in areas where the U.S. Army Corps of 
Engi¬neers, or a local government in consultation with the Corps of Engineers, has established 
an official pier head line. The one-fourth length limitation shall not apply when the proposed pier 
is located between longer piers or docking facilities within 200 feet of the applicant's property. 

(iii) Notwithstanding Subparts (i) and (ii) of this Part, the proposed pier or docking facility 
shall not be longer than the pier head line established by the piers or docking facilities along the 
same contiguous shoreline having the same land use, nor longer than one-third the width of the 
water body. This restriction does not apply to piers 100 feet or less in length unless necessary to 
avoid unreasonable interference with navigation or other uses of the waters by the public. 

(H) Piers or docking facilities longer than 400 feet shall be permitted only if the proposed 
length gives access to deeper water at a rate of at least 1 foot for each 100 foot increment of 
length longer than 400 feet, or, if the additional length is necessary to span some obstruction to 
navigation. Measurements to determine lengths shall be made from the waterward edge of any 
coastal wetland vegetation that borders the water body; 

(I) Piers and docking facilities shall not interfere with the access to any riparian property and 
shall have a minimum setback of 15 feet between any part of the pier or docking facility and the 
adjacent property owner's areas of riparian access. The line of division of areas of riparian access 
shall be established by drawing a line along the channel or deep water in front of the properties, 
then drawing a line perpendicular to the line of the channel so that it intersects with the shore at 
the point the upland property line meets the water's edge. The minimum setback provided in the 
rule may be waived by the written agreement of the adjacent riparian owner(s) or when two 
adjoining riparian owners are co applicants. If the adjacent property is sold before construction 
of the pier or docking facility commences, the applicant shall obtain a written agreement with the 
new owner waiving the minimum setback and submit it to the permitting agency prior to 
initiating any development of the pier. Application of this Rule may be aided by reference to the 
approved diagram in 15A NCAC 07H .1205(t) illustrating the rule as applied to various shoreline 
configurations. When shoreline configuration is such that a perpendicular alignment cannot be 
achieved, the pier shall be aligned to meet the intent of this Rule to the maximum extent 
practicable as determined by the Director of the Division of Coastal Management; and 

(J) Applicants for authorization to construct a pier or docking facility shall provide notice of 
the permit application to the owner of any part of a shellfish franchise or lease over which the 
proposed dock or pier would extend. The applicant shall allow the lease holder the opportunity to 
mark a navigation route from the pier to the edge of the lease. 

*** 
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ATTACHMENT B                STIPULATED FACTS 

 

1. Petitioners are the Dare County Tourism Board (the “Tourism Board”) and the Town of 
Nags Head (the “Town” and collectively “Petitioners”). Both are represented by Robert 
Hornik, Esq. The Tourism Board is a public authority formed and operated pursuant to the 
laws of the State of North Carolina per  Sessions Law 1991, Chapter 177. The Town is a 
municipality formed and operated pursuant to, inter alia, North Carolina General Statutes 
Chapter 160A. 

2. Petitioners jointly own fee simple title to properties identified as 6800, 6900 and 6906 
South Croatan Highway in the Town of Nags Head. The Tourism Board owns fee simple 
title to properties identified as 6708 and 6714 South Croatan Highway in Nags Head.  
Together the properties make up the site of the Soundside Event Site (the “Site”) which 
consists of about 26 acres of land located west of South Croatan Highway and east of the 
Roanoke Sound.  The Site has about 2400 linear feet of frontage on Roanoke Sound. Copies 
of the deeds to the lots which make up the Site are attached. 

3. Petitioners have agreed to develop the Site with the Tourism Board being responsible for 
the development and management of the Site pursuant to a Memorandum of Understanding 
dated April 14, 2015, a copy of which is attached. 

4. The Site is bounded to the east by South Croatan Highway, to the west by Roanoke Sound, 
to the north by SanDar, LLC and to the south by 16 Mile Post, LLC. Copies of Secretary 
of State filings for these LLCs are attached.  

5. The waters of the Roanoke Sound at this location are classified as SA-High Quality Waters 
by the Environmental Management Commission and are open to the harvest of shellfish. 

6. The upland area within 75’ of normal water level of Roanoke Sound is within the Estuarine 
Shorelines sub-category of the Coastal Shorelines Area of Environmental Concern 
(“AEC”). The waters of Roanoke Sound at the Site are Public Trust Areas and Estuarine 
Waters AECs. There are also areas of wetlands within the Coastal Wetlands AEC at the 
Site. Any development proposed within one of these AECs requires CAMA permit 
authorization per G.S. 113A-118 and any dredging and filling activity requires a Dredge 
and Fill permit per G.S. 113-229. 

7. Currently the Site is developed with paved asphalt parking, gazebo, decks, ramp, office 
building, pier, platform and slips as well as onsite septic systems for the former restaurants 
on the Site. One parcel also has the climbing structure which was formerly First Flight 
Adventure Park. 

8. On or about August 14, 2023, Petitioners jointly applied to the Division of Coastal 
Management (“DCM”) for a CAMA Major Development Permit to develop the Site.  A 
copy of the Major Permit application materials is attached. 
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9. Petitioners initially proposed the following development at the Site: 

a.  Ten (10) foot wide wooden elevated boardwalks, 
b.  Six (6) foot wide elevated vinyl access walkways 
c. Two (2) viewing platforms, and               
d.  One pergola to be constructed on an upland portion of the site (over Section 404                   
wetlands), and    
e.  proposed gazebo over open water. 
 

10. On September 29, 2023, DCM Field Representative Yvonne Carver completed a Field 
Investigation Report for the project, a copy of which is attached and describes the site and 
impacts from the (initially) proposed development.  

11. As part of the CAMA Major Permit process, information about the proposed development 
was sent to other resource agencies for review and comment.  Substantive comments 
included those from Division of Marine Fisheries who raised concerns about shading 
impacts by a wider walkway over coastal wetlands. A copy of all the DMF comments is 
attached. NC WRC also raised concerns about shading and walkway width, and a copy of 
their comments is attached. Petitioners have received approval from the Corps of 
Engineers, DWR (401 Certification, but will need to be modified if variance granted), State 
Stormwater Permit (will need to be modified if project is modified through a variance) 

12. On or about May 5, 2024, Petitioners submitted amended plans for the Site.  The amended 
plans generally call for the construction of approximately 3,000 linear feet of boardwalk 
and piers on the Site, such boardwalk and piers designed with a deck to be eight (8) feet 
wide with an additional one foot of width for handrails, for a total of nine (9) feet in width.  
The plans also call for, among other amenities and features, the construction of a gazebo 
extending into the Roanoke Sound, and a pier with seven (7) boat slips also extending into 
the Roanoke Sound.  A Boardwalk Plan (Sheet C201), which was part of the amended 
application and a copy of which is attached, illustrates more specifically the proposed 
improvements associated with the application and this Petition. 

13. As part of the application, Petitioners sent notice to the two adjacent riparian property 
owners. Copies of the notice and tracking information is attached and shows that Sandbar, 
LLC (through Darnell Tillett) received notice on August 19, 2023.   16 Mile Post, LLC 
through Brian Wilson received  notice on May 23, 2023. Petitioners also posted notice of 
the application on the Site and DCM published notice in the Coastland Times newspaper 
on October 8, 2023. Mr. Tillett of SanBar, LLC commented favorably about the revised 
project after expressing concerns about the initial design. 

14. On June 21, 2024, DCM issued CAMA Major Permit No. 61-24 (the “Permit”) to 
Petitioners. The Permit largely approved the Petitioners’ application, as amended, 
including the piers, kite board pier, walkways, gazebo, viewing platforms, and pergola. 
However, DCM conditioned out the wider boardwalk dimensions through Condition 8, 
which limits the width of “[a]ny portion of the permitted piers, boardwalk and docking 
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facilities built over coastal wetlands [to not more than] six feet in width and shall be 
elevated a minimum of three feet above the wetland substrate as measured from the bottom 
of the decking. 15A NCAC 07H .0208(b)(6)(C).” 

15. 15A NCAC 07H .0208(b)(6)(A) provides “(A) Piers shall not exceed six feet in width. 
Piers greater than six feet shall be permitted only if the greater width is necessary for safe 
use, to improve public access, or to support water dependent use that cannot otherwise 
occur;” 

16. There are two segments of the proposed boardwalk, as shown on the attached Boardwalk 
Plan which are proposed to be built over coastal wetlands.  Segment 1 (a 145.75 linear feet 
section) and Segment 7 (a 177.34 linear feet section) are proposed to be built over coastal 
wetlands and are each proposed to be eight feet wide (the boardwalk deck itself; with an 
additional one foot of width for handrails). The attached plans submitted demonstrate that 
the proposed boardwalk platform as measured from the bottom of the decking will be 
approximately (6) feet above the wetland substrate, well above the three (3) foot minimum 
established by Permit condition number 8.  The six (6) foot height of the decking will match 
the height of the existing walkway located north and west of the existing climbing tower 
on the site.   

17. Petitioners assert that the purpose for the proposed development of the Site is to provide 
pedestrian connection from the Harvey Sound access (to the south of the Site), northward 
across the entire length of the Site, to the abutting properties to the north. The Tourism 
Board intends to create this connection to bring enhanced public access to Site and to 
provide enhanced views of and access to the Roanoke Sound, other existing features at the 
Site, the First Flight Adventure Park and abutting properties to the north. 

18. Petitioners assert that the proposed boardwalk as designed with an eight foot wide deck 
and six inch handrails on each side (for a total width of nine (9) feet), is necessary for safe 
use and will improve public access to the Roanoke Sound and other features at the Site by 
making two-way pedestrian traffic possible, particularly for individuals with mobility 
impairments, such as wheelchair-bound individuals. Moreover, the uniform eight foot wide 
boardwalk deck will make it possible for visitors to more easily walk side-by-side on the 
boardwalk and would reduce or eliminate “bottlenecks” in traffic at the locations where the 
eight foot wide boardwalk  transitions to the narrower, six  foot wide boardwalk (if the 
variance requested is not granted). 

19.  Petitioners assert that the additional height of the bottom of the proposed boardwalk deck, 
approximately six feet above the substrate below, is double the minimum height required 
by the regulation.  The additional height reduces the amount of shading of vegetation 
beneath the boardwalk, as demonstrated by the graphic submitted with the amended 
application attached.  
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20. Pursuant to 15A NCAC 7J.0701(c)(6) the Petitioners stipulate that Segments 1 and 7 of the 
proposed Boardwalk Plan for the Site are inconsistent with 15A NCAC 07H.0208(b)(6)(C) 
from which Petitioners seek a variance because the proposed width of the boardwalk 
exceeds six (6) feet. 

21. Pursuant to 15A NCAC 07J.0701(c)(7), Petitioners sent notice of this Variance Petition to 
adjoining riparian owners, and copies of the notice and certified mail receipt demonstrating 
mailing are attached. Notice to SanDar, LLC, care of Tony Dartnell Tillett, Jr., was mailed 
on July 10, 2024 and was received by him on July 16, 2024. Notice to Joe, LLC, care of 
Sandra Dowdy Jump, was mailed on July 10, 2024, and was received by her on July 24, 
2024. Notice to 16 Mile Post, LLC, care of Bryan Wilson, was mailed on July 10, 2024 
and sent by Federal Express on August 7, 2024, and was delivered on August 8, 2024. 

22. Pursuant to 15A NCAC 07J.0701(a) which states in relevant part “Before filing a petition 
for a variance from a rule of the Commission, the person must seek relief from local 
requirements restricting use of the property…” However in this case, Petitioners have not 
sought a variance from the Town where it asserts there are no ordinances related to 
boardwalk width. 

23. Without a variance, Petitioners could construct the boardwalk segments 1 and 7 as 
permitted at 6 feet in width. 

24. A powerpoint is attached with ground-level and aerial photographs of the Site. 

 

Stipulated Exhibits: 

1. Deeds to the Site 
2. MOU from 2015 between Petitioners 
3. LLC filings for adjacent riparian owners 
4. Initial Major Permit Application documents 
5. September 29, 2023 DCM Field Investigation Report 
6. DMF Comments on initial and revised plan 
7. WRC Comments on initial and revised plan  
8. Amended Site Plans/application materials 
9. Notice and tracking to adjacent riparian owners 
10. CAMA Major Permit No. 61-24 
11. Notice and tracking to adjacent riparian owners for the Variance Request 
12. Powerpoint 
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PETITIONERS’ and STAFF’S POSITIONS                                              ATTACHMENT C 

I. Will strict application of the applicable development rules, standards, or orders 
issued by the Commission cause the petitioner unnecessary hardships? If so, the 
petitioner must identify the hardships. 
 

Petitioners’ Position: Yes. 
 
The Petitioners own the approximately 26 acres of land on which the Site is being developed, 
located in the Town of Nags Head on the west side of Croatan Highway (NC Highway 158) lying 
between South Croatan Highway and the Roanoke Sound.  A considerable portion of the property 
(about 11 acres) is encumbered by Section 404 and coastal wetlands lying between the Roanoke 
Sound and upland portions of the property.  The property has been used by the Petitioners and their 
predecessors for recreational purposes for several years.  The Petitioners, both public agencies, 
have developed a master plan for the property, which includes the development of a boardwalk as 
presented in the Permit Application.  One of the goals of the Master Plan is to connect existing 
boardwalks located north and south of the site so as to create a single, continuous boardwalk along 
the Roanoke Sound waterfront. 
 
As public agencies, the Petitioners have a legal obligation to make their facilities accessible to the 
broadest section of the public possible, including those with mobility impairments.  It is primarily 
for that reason that the boardwalk design calls for a uniform eight (8) foot wide boardwalk deck 
(with an additional 6 inches on each side for handrails).  This design is intended to accommodate 
those with mobility-impairing disabilities and to provide a uniform width platform to facilitate 
two-way pedestrian traffic on the boardwalk.  The eight (8) foot wide boardwalk deck design was 
approved by the Permit for most of the proposed boardwalk (i.e., the entire length of boardwalk 
area which does not encroach upon coastal wetlands).  The Petitioners desire permission to 
construct and operate a boardwalk of uniform eight (8) foot width (plus one additional foot for 
railings) for the entire north-south expanse of the Site to facilitate accessibility for the entire 
Soundside Event Site.  It would be a hardship for Petitioners to design and construct non-uniform 
width boardwalks. Moreover, the narrower segments of the proposed boardwalk, if the requested 
variances are not granted, will result in pedestrian “bottlenecks” as the wider boardwalk deck 
transitions to the narrower deck. Furthermore, the narrower boardwalk deck will reduce access to 
the Site’s other features for the mobility impaired public.  Finally, it would be impractical to 
attempt to design a boardwalk which avoids the coastal wetland areas, adding complexity and 
expense to the construction and more difficult features (such as corners and intersections) for 
mobility impaired guests. 
 
Staff’s Position: Yes.  

Staff agrees that Petitioner has unnecessary hardships due to the strict application of the rules 
limiting the boardwalk width within the Coastal Wetlands AEC. While the 6’ boardwalk width 
limitation is generally sufficient for boardwalks over Coastal Wetlands for residential use, the 
combination of the overall length of the boardwalk and the significant length of the boardwalk 
over Coastal Wetlands in this case because as a public access, it will cause Petitioner an 
unnecessary hardship in limiting the number of pedestrians utilizing the boardwalk at one time 
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possibly presenting a safety issue. Staff agrees that the strict application of the Commission’s 
limitations on boardwalk width in Coastal Wetlands causes Petitioner unnecessary hardships. 

II. Do such hardships result from conditions peculiar to the petitioner’s property, 
such as location, size, or topography of the property? Explain. 
 

Petitioners’ Position: Yes. 
 
As is demonstrated by the Site Plan, the shoreline areas of the site are irregularly shaped and have 
irregular boundaries for coastal wetlands, which encumber nearly 40% of the Site. Additionally, 
the design of the boardwalk contemplates connections to the existing boardwalks to the north and 
south of the Site.  The proposed boardwalk has a somewhat irregularly shaped, curving design 
from north to south, with “spokes” radiating from the central reinforced turf area of the Site toward 
the proposed new gazebo (towards the southeast) and the proposed boat slips (towards the 
northeast).  Boardwalk Section 1, consisting of 145.75 linear feet, lies at the southern terminus of 
the proposed new boardwalk, where it will connect to a ten (10) foot wide concrete pad.  This 
location is where many guests and visitors will enter the boardwalk from the existing parking lots 
on the site.  Boardwalk Section 7, consisting of 177.34 linear feet, will provide access to the 
proposed pier just off the western shoreline of the Site. The eight (8) foot wide boardwalk in this 
location is necessary to ensure mobility-impaired access to and from the pier.  The features of the 
Site, including the transition from upland to coastal wetlands to the Roanoke Sound, and the desire 
to connect the boardwalk to existing boardwalks north and south, are peculiar to this Site.   
 
Staff’s Position: No.  
Staff disagree that conditions peculiar to the Site cause Petitioner’s unnecessary hardship. While 
this Site has an expansive Coastal Wetland AEC and 404 Wetland area between high-ground and 
the proposed boardwalks, such wetlands are not unique physical conditions to this part of Roanoke 
Sound and the estuarine shoreline areas of the Outer Banks of North Carolina.   
 

III. Do the hardships result from the actions taken by the Petitioner? Explain. 
 

Petitioners’ Position: No. 
Petitioners have acquired the properties which make up the Site over the course of the past several 
years.  They have done nothing to change the features of the Site in a way that makes the requested 
variances necessary. 
 
Staff’s Position: No.  
Staff notes that a large portion of the  Site is covered with the Coastal Wetlands, making avoidance 
of  Coastal Wetlands difficult. Staff also notes that Petitioner has redesigned the project to reduce  
the impacts of shading the Coastal Wetlands by the boardwalk by elevating the boardwalk higher 
than the 3’ elevation over the substrate required by the rules.   Accordingly, Petitioner has taken 
steps to reduce hardships by reducing impacts to the Coastal Wetlands on this Site, while still 
providing important  access at this public amenity. 
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IV. Will the variance requested by the petitioner (1) be consistent with the spirit, 
purpose, and intent of the rules, standards, or orders issued by the Commission; 
(2) secure the public safety and welfare; and (3) preserve substantial justice? 
Explain. 
 

Petitioners’ Position: Yes. 
 
The purpose of the development of the Soundside Event Site is to enhance public access to the 
Roanoke Sound while, at the same time, being sensitive to the important environmental 
characteristics of the land and the water.  The creation and maintenance of public access for all 
people is critical to the mission of the Petitioners.  Petitioners have carefully designed various 
features of the Project, including features to preserve and protect the environment (such as 
increased height of piers to about six (6) feet above the substrate to limit shading concerns, choice 
of materials, proposed “path” of boardwalks) carefully balancing the environmental concerns with 
the obligation to provide access to a diverse population.  Petitioners submit that the limited 
variances requested are consistent with the spirit, purpose and intent of the applicable rules and 
standards, the design as presented secures the public safety and welfare, and preserves substantial 
justice particularly for our mobility-impaired visitors and guests. 
 
Staff’s Position: Yes.  
 
The variance would be consistent with the spirit, purpose, and intent of the rules, standards or 
orders of the Commission, because on balance, there is a reduction in shading of Coastal Wetlands 
through Petitioner’s voluntary, additional elevation of the pier to 6’ over the Coastal Wetlands 
substrate (only 3’ elevation above Coastal Wetlands is required by rule). While the limitations on 
building over Coastal Wetlands, specifically the pier accessway width limit, is important to the 
protection of Coastal Wetland, the limited nature of the proposed expansion of this boardwalk 
results in minimal additional impacts to Coastal Wetlands (2’ extra width for the tread area x 
approximately 322’) = 644 additional SF over Coastal Wetlands.   
  
Staff notes that the Commission’s rules  can allow for wider pier accessway widths in certain 
situations where 15A NCAAC 7H .0208(b)(6)(A) states in part, “Piers greater than six feet in 
width shall be permitted only if the greater width is necessary for safe use, to improve public 
access, or to support a water dependent use that cannot otherwise occur.”,  
 
In this case Staff believes that a wider walkway width on this facility will allow for improved 
public access and the greater width is necessary for safe use, allowing for easier two-way access 
on the boardwalk. The project will help enhance recreational use in the area and will enhance the 
public’s opportunity to enjoy the physical, esthetic and recreational qualities of the natural 
shoreline on the Site while minimizing damage to this coastal wetland environment. For those 
reasons, Staff recommend that the Commission find that granting a variance will be consistent 
with the Commission’s rules. It will protect public safety and welfare to have wider access for the 
public along this boardwalk while taking steps to minimize impacts to the Coastal Wetlands 
through elevating and the earlier project redesign. 
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ATTACHMENT D   

 

 

 

 

      Petitioner’s Petition Materials 

(without initial proposed facts or duplicative exhibits) 
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Issued by WiRO 
   Surf City 

 SC17-17 
Permit Number 

 

                 

Issued to Ridgestone Construction, LLC authorizing development in the Ocean Hazard Area (AEC) at 1212 S. Shore 
Drive, in Surf City, Pender County as requested in the permittee’s application package, dated October 31, 2017.  This 
permit, issued on November 17, 2017, is subject to compliance with the application and site drawing (where consistent 
with the permit) dated and received by DCM on October 31, 2017, and all applicable regulations and special conditions 
and notes set forth below. Any violation of these terms may subject permittee to a fine, imprisonment or civil action, or 
may cause the permit to be null and void.  
 
This permit authorizes: Demolition of an existing dwelling and reconstruction of a new dwelling with amenities. 

 
(1) All proposed development and associated construction must be done in accordance with the permitted drawing dated and 

received by DCM on October 31, 2017. 
 
(2) All construction must conform to the N.C. Building Code requirements and all other local, State and Federal regulations, 

applicable local ordinances and FEMA Flood Regulations. 
 
(3) Any change or changes in the plans for development, construction, and/or land use activities will require re-evaluation and 

modification of this permit. 
 

(4) A copy of this permit shall be posted or available on site throughout the construction process.  Contact this office at (910) 
796-7221 for a final inspection at completion of work.  

  
 

 
(Additional Permit Conditions on Page 2) 

 

This permit action may be appealed by the permittee or other qualified persons 
within twenty (20) days of the issuing date. This permit must be on the project 
site and accessible to the permit officer when the project is inspected for 
compliance. Any maintenance work or project modification not covered under 
this permit, require further written permit approval. All work must cease when this 
permit expires on: 
 

December 31, 2020 
 

In issuing this permit it is agreed that this project is consistent with the local Land 
Use Plan and all applicable ordinances. This permit may not be transferred to 
another party without the written approval of the Division of Coastal 
Management. 
 

 
 
 

Jason Dail 
CAMA LOCAL PERMIT OFFICIAL 

127 Cardinal Drive Extension  
Wilmington, NC 28405-3845 

 
 
 

PERMITTEE 
(Signature required if conditions above apply to permit) 

CAMA 
MINOR DEVELOPMENT 

PERMIT 
as authorized by the State of North Carolina, Department of Environment, 
and Natural Resources and the Coastal Resources Commission for development 
in an area of environment concern pursuant to Section 113A-118 of the 
General Statutes, "Coastal Area Management" 
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Name: Ridgestone Construction, LLC 
Minor Permit # SC17-17 
Date: November 17, 2017 
Page 2 

 
 

(5) The permittee is required to contact the Local Permit Officer (910) 796-7270, shortly before he plans to begin 
construction to arrange a setback measurement that will be effective for sixty (60) days barring a major shoreline 
change.  Construction must begin within sixty (60) days of the determination or the measurement is void and must 
be redone. 
 

(6) Any structure(s) constructed within the Ocean Hazard area shall comply with the NC Building Code, including the 
Coastal and Flood Plain Construction Standards of the N. C. Building Code, and the Local Flood Damage 
Prevention Ordinance as required by the National Flood Insurance Program.  If any provisions of the building code 
or a flood damage prevention ordinance are inconsistent with any of the following AEC standards, the more 
restrictive provision shall control. 
 

(7) With exception of 500 sq. ft. or less of proposed decking, beach access walkway and 200 sq. ft. or less of 
structurally detached covered gazebo, all other structure(s) must be set back a minimum of 60 feet from the First 
Line of Stable Natural Vegetation (FLSNV), as determined by the DCM, the LPO, or another assigned agent of the 
DCM. 
 

(8) Any decking located within 60 feet from the FLSNV shall not exceed a combined footprint of 500 sq. ft. and shall be 
structurally independent of the residential or primary structure. The deck(s) may be cosmetically attached, but shall 
remain free standing as a single unit.  
 

(9) All unconsolidated material resulting from associated grading and landscaping shall be retained on site by effective 
sedimentation and erosion control measures. Disturbed areas shall be vegetated and stabilized (planted and 
mulched) within 14 days of construction completion. 
 

(10) Any structure authorized by this permit shall be relocated or dismantled when it becomes imminently threatened by 
changes in shoreline configuration.  The structure(s) shall be relocated or dismantled within two years of the time 
when it becomes imminently threatened, and in any case upon its collapse or subsidence.  However, if natural 
shoreline recovery or beach renourishment takes place within two years of the time the structure becomes 
imminently threatened, so that the structure is no longer imminently threatened, then it need not be relocated or 
dismantled at that time.  This condition shall not affect the permit holder's right to seek authorization of temporary 
protective measures allowed under CRC rules.  
 

(11) Pursuant to 15A NCAC, Subchapter 7J.0406(b), this permit may not be assigned, transferred, sold or otherwise 
disposed of to a third-party. 
 

(12) No development is authorized beyond (seaward of) the First Line of Stable Natural Vegetation (FLSNV), with 
exception of the stairs for beach access. 
 
 

 
 

 
SIGNATURE: 

PERMITTEE 

 
DATE: 
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Department of Environmental Quality

Ron Renaldi, District Manager
Yvonne Carver, Field Representative

Northeastern District Office
Elizabeth City, NC

NC COASTAL RESOURCES 
COMMISSION MEETING

08/28/24

DARE COUNTY TOURISM BOARD, TOWN OF NAGS HEAD, 
DARE COUNTY, VARIANCE CRC-24-06

STRUCTURES OVER COASTAL WETLANDS
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LOCATION MAP: 6906, 6900, 6800, 6714, & 6708 S. 
Croatan Hwy, Nags Head; adjacent Roanoke Sound
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09/07/2019-09/21/2019 Imagery117
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DARE COUNTY 
GIS 2022 
IMAGERY
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Photo taken by 
DCM Staff

08/07/18

PHOTOS TAKEN BY YVONNE CARVER, FIELD 
REPRESENTATIVE, 08/10/2021 

(With District Manager Ron Renaldi)
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PHOTOS TAKEN BY YVONNE CARVER, FIELD 
REPRESENTATIVE, 08/10/2021 

(With District Manager Ron Renaldi)
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PHOTOS TAKEN BY YVONNE CARVER, FIELD 
REPRESENTATIVE, 08/10/2021 

(With District Manager Ron Renaldi)
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PHOTOS TAKEN BY YVONNE CARVER, FIELD 
REPRESENTATIVE, 07/18/23 
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PHOTOS TAKEN BY YVONNE CARVER, FIELD 
REPRESENTATIVE, 07/18/23 
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SITE PLAN
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§ 113A-120.1. Variances.

  

(a) Any person may petition the Commission for a variance granting permission to 
use the person's land in a manner otherwise prohibited by rules or standards 
prescribed by the Commission, or orders issued by the Commission, pursuant to 
this Article. To qualify for a variance, the petitioner must show all of the 
following:

(1) Unnecessary hardships would result from strict application of the rules, 
standards, or orders.
(2) The hardships result from conditions that are peculiar to the property, 
such as the location, size, or topography of the property.
(3) The hardships did not result from actions taken by the petitioner.
(4) The requested variance is consistent with the spirit, purpose, and intent 
of the rules, standards, or orders; will secure public safety and welfare; and 
will preserve substantial justice.

(b) The Commission may impose reasonable and appropriate conditions and 
safeguards upon any variance it grants.
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