
 
   

 
 
 

 
 
 
 

 
 
TO:  The Coastal Resources Commission 
 
FROM: Christine A. Goebel, DEQ Assistant General Counsel 
 
DATE:  February 20, 2025 (for the February 26-27, 2025 CRC Meeting) 
 
RE: Variance Request by Betty Earnest (CRC-VR-25-01) 
 
Petitioner Betty Earnest owns property at 1180 New River Inlet Road in North Topsail Beach, 
Onslow County. Petitioner proposes to develop the Site with a 2,600 TFA house which does not 
meet the applicable 90’ oceanfront erosion setback measured from the more-restrictive vegetation 
line. The site plan submitted with the minor permit application was not designed to meet the 
“grandfather” exception at 7H .0309(b). On September 24, 2024, DCM denied Petitioner’s CAMA 
Minor Permit application as the proposed design did not meet the applicable 90’ setback measured 
from the vegetation line as required by 7H.0306. In anticipation of this variance request, Petitioner 
submitted a revised site plan which pulled the proposed 2,600 TFA structure landward, but which 
does not meet the 90’ setback or the 60’ minimum setback. Petitioner now seeks a variance to 
waive the 90’ oceanfront setback and 60’ minimum setback in order to develop her revised site 
plan design.   
  
The following additional information is attached to this memorandum: 
 
Attachment A:  Relevant Rules 
Attachment B:  Stipulated Facts 
Attachment C:  Petitioner’s Positions and Staff’s Responses to Variance Criteria 
Attachment D:  Petitioner’s Variance Request Materials 
Attachment E:  Stipulated Exhibits including powerpoint 
 
cc(w/enc.):  I Clark Wright, Jr., Esq., Petitioner’s Attorney, electronically 
   Samantha Hamilton, Esq. Petitioner’s Attorney, electronically 
   Mary Lucasse, Special Deputy AG and CRC Counsel, electronically 
   Deb Hill, NTB Planning Director, electronically 
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ATTACHMENT A                                                                          RELEVANT RULES 

SECTION .0300 - OCEAN HAZARD AREAS 

15A NCAC 07H .0301 OCEAN HAZARD CATEGORIES 

The Ocean Hazard categories of AECs encompass the natural hazard areas along the Atlantic 
Ocean shoreline where, because of their vulnerability to erosion or other adverse effects of sand, 
wind, and water, uncontrolled or incompatible development could endanger life or property. Ocean 
hazard areas include beaches, frontal dunes, inlet lands, and other areas in which geologic, 
vegetative and soil conditions may subject the area to erosion or flood damage. 

15A NCAC 07H .0302 SIGNIFICANCE OF THE OCEAN HAZARD CATEGORY 

(a) Hazards associated with ocean shorelines are due to the constant forces exerted by waves, 
winds, and currents upon the unstable sands that form the shore. During storms, these forces are 
intensified and can cause changes in the bordering landforms and to structures located on them. 
Ocean hazard area property is in the ownership of a large number of private individuals as well as 
several public agencies and is used by a vast number of visitors to the coast. Ocean hazard areas 
are critical due to both the severity of the hazards and the intensity of interest in these areas. 

(b) The location and form of the various hazard area landforms, in particular the beaches, dunes, 
and inlets, are in a permanent state of flux, responding to meteorologically induced changes in the 
wave climate. For this reason, the siting of development on and near these landforms shall be 
subject to the provisions in this Section in order to avoid their loss or damage. The flexible nature 
of these landforms presents hazards to development situated immediately on them and offers 
protection to the land, water, and structures located landward of them. The value of each landform 
lies in the particular role it plays in affording protection to life and property. Development shall 
not diminish the energy dissipation and sand storage capacities of the landforms essential to the 
maintenance of the landforms' protective function. 

15A NCAC 07H .0303 MANAGEMENT OBJECTIVE OF OCEAN HAZARD AREAS 

(a) The CRC recognizes that absolute safety from the destructive forces of the Atlantic Ocean 
shoreline is an impossibility for development located adjacent to the coast. The loss of life and 
property to these forces, however, can be greatly reduced by the proper location and design of 
structures and by care taken in prevention of damage to natural protective features particularly 
primary and frontal dunes. Therefore, it is the CRC's objective that development in ocean hazard 
areas shall be sited to minimize danger to life and property and achieve a balance between the 
financial, safety, and social factors that are involved in hazard area development. 

(b) The rules set forth in this Section shall further the goals set out in G.S. 113A-102(b), to 
minimize losses to life and property resulting from storms and long-term erosion, prevent 
encroachment of permanent structures on public beach areas, preserve the natural ecological 
conditions of the barrier dune and beach systems, and reduce the public costs of development 
within ocean hazard areas, and protect common-law and statutory public rights of access to and 
use of the lands and waters of the coastal area. 
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15A NCAC 07H .0306 GENERAL USE STANDARDS FOR OCEAN HAZARD AREAS 

(a) In order to protect life and property, all development not otherwise specifically exempted or 
allowed by law or elsewhere in the Coastal Resources Commission's rules shall be located 
according to whichever of the following is applicable: 

(1) The ocean hazard setback for development shall be measured in a landward direction 
from the vegetation line, the pre-project vegetation line, or the measurement line, 
whichever is applicable. 

(2) The ocean hazard setback shall be determined by both the size of development and the 
shoreline long term erosion rate as defined in Rule .0304 of this Section. "Development size" is 
defined by total floor area for structures and buildings or total area of footprint for development 
other than structures and buildings. Total floor area includes the following: 

(A) The total square footage of heated or air-conditioned living space; 

(B) The total square footage of parking elevated above ground level; and 

(C) The total square footage of non-heated or non-air-conditioned areas elevated above ground 
level, excluding attic space that is not designed to be load-bearing. 

Decks, roof-covered porches, and walkways shall not be included in the total floor area unless 
they are enclosed with material other than screen mesh or are being converted into an enclosed 
space with material other than screen mesh. 
 
(3) With the exception of those types of development defined in 15A NCAC 07H .0309(a), 
no development, including any portion of a building or structure, shall extend oceanward 
of the ocean hazard setback. This includes roof overhangs and elevated structural components 
that are cantilevered, knee braced, or otherwise extended beyond the support of pilings or 
footings. The ocean hazard setback shall be established based on the following criteria: 

(A) A building or other structure less than 5,000 square feet requires a minimum setback of 
60 feet or 30 times the shoreline erosion rate, whichever is greater; 

*** 

(5) If no primary dune exists, but a frontal dune does exist in the AEC on or landward of the lot 
where the development is proposed, the development shall be set landward of the frontal dune or 
ocean hazard setback, whichever is farthest from the vegetation line, pre-project vegetation line, 
or measurement line, whichever is applicable. 

(6) Structural additions or increases in the footprint or total floor area of a building or structure 
represent expansions to the total floor area and shall meet the setback requirements established in 
this Rule and 15A NCAC 07H .0309(a). New development landward of the applicable setback 
may be cosmetically but not be structurally attached to an existing structure that does not 
conform with current setback requirements. 
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(7) Established common law and statutory public rights of access to and use of public trust lands 
and waters in ocean hazard areas shall not be eliminated or restricted, nor shall such development 
increase the risk of damage to public trust areas. Development shall not encroach upon public 
accessways, nor shall it limit the intended use of the accessways. 

(8) Development setbacks in areas that have received large-scale beach fill as defined in 15A 
NCAC 07H .0305 shall be measured landward from the pre-project vegetation line as defined in 
this Section, unless an unexpired static line exception or Beach Management Plan approved by 
the Commission has been approved for the local jurisdiction by the Coastal Resources 
Commission in accordance with 15A NCAC 07J .1200. 

(9) A local government, group of local governments involved in a regional beach fill project, or  
qualified "owners' association" as defined in G.S. 47F-1-103(3) that has the authority to approve  
the locations of structures on lots within the territorial jurisdiction of the association and has  
jurisdiction over at least one mile of ocean shoreline, may petition the Coastal Resources  
Commission for approval of a "Beach Management Plan" in accordance with 15A NCAC 07J  
.1200. If the request for a Beach Management Plan is approved, the Coastal Resources  
Commission shall allow development setbacks to be measured from a vegetation line that is  
oceanward of the pre-project vegetation line under the following conditions: 
(A) Development meets all setback requirements from the vegetation line defined in  

Subparagraphs (a)(1) and (a)(3) of this Rule; 

(B) Development setbacks shall be calculated from the shoreline erosion rate in place at the time 
of permit issuance; 

(C) No portion of a building or structure, including roof overhangs and elevated portions that  
are cantilevered, knee braced, or otherwise extended beyond the support of pilings or footings, 
extends oceanward of the landward-most adjacent habitable building or structure. The alignment 
shall be measured from the most oceanward point of the adjacent building or structure's roof line, 
including roofed decks, if applicable. An "adjacent" property is one that shares a boundary line 
with the site of the proposed development. When no adjacent buildings or structures exist, or the 
configuration of a lot, street, or shoreline precludes the placement of a building or structure in 
line with the landward-most adjacent building or structure, an average line of construction shall 
be determined by the Director of the Division of Coastal Management based on an 
approximation of the average seaward-most positions of the rooflines of adjacent structures 
along the same shoreline, extending 500 feet in either direction. If no structures exist within this 
distance, the proposed structure must meet the applicable setback from the Vegetation Line and 
will not be held to the landward-most adjacent structure or an average line of structures. 
 
(D) With the exception of swimming pools, the exceptions defined in Rule .0309(a) of this 
Section shall be allowed oceanward of the pre-project vegetation line. 

(b) Development shall not cause irreversible damage to historic architectural or archaeological 
resources as documented by the local historic commission, the North Carolina Department of 
Natural and Cultural Resources, or the National Historical Registry. 
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(c) Mobile homes shall not be placed within the high hazard flood area unless they are within 
mobile home parks existing as of June 1, 1979. 

(d) Development proposals shall incorporate measures to avoid or minimize adverse impacts of 
the project. These measures shall be implemented at the applicant's expense and may include 
actions that: 

(1) minimize or avoid adverse impacts by limiting the magnitude or degree of the action; 

(2) restore the affected environment; or 

(3) compensate for the adverse impacts by replacing or providing substitute resources. 

(e) Prior to the issuance of any permit for development in the ocean hazard AECs, there shall be 
a written acknowledgment from the applicant to the Division of Coastal Management that the 
applicant is aware of the risks associated with development in this hazardous area and the limited 
suitability of this area for permanent structures. The acknowledgement shall state that the Coastal 
Resources Commission does not guarantee the safety of the development and assumes no 
liability for future damage to the development. 

(f) The relocation or elevation of structures shall require permit approval.  

(1) Structures relocated landward with public funds shall comply with the applicable ocean 
hazard setbacks and other applicable AEC rules. 

(2) Structures relocated landward entirely with non-public funds that do not meet current 
applicable ocean hazard setbacks may be relocated the maximum feasible distance landward of 
its present location. Septic tanks shall not be relocated oceanward of the primary structure. 

(3) Existing structures shall not be elevated if any portion of the structure is located seaward of 
the vegetation line. 

(g) Permits shall include the condition that any structure shall be relocated or dismantled when it 
becomes imminently threatened by changes in shoreline configuration as defined in 15A NCAC 
07H .0308(a)(2)(B). Any such structure shall be relocated or dismantled within eight years of the 
time when it becomes imminently threatened, and in any case upon its collapse or subsidence. 
However, if natural shoreline recovery or beach fill takes place within eight years of the time the 
structure becomes imminently threatened, so that the structure is no longer imminently 
threatened, then it need not be relocated or dismantled. This permit condition shall not affect the 
permit holder's right to seek authorization of temporary protective measures allowed pursuant to 
15A NCAC 07H .0308(a)(2). 
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15A NCAC 07H .0309 USE STANDARDS FOR OCEAN HAZARD AREAS: 
EXCEPTIONS 

(a) The following types of development shall be permitted seaward of the oceanfront setback 
requirements of Rule .0306(a) of this Section if all other provisions of this Subchapter and other 
state and local regulations are met: 

(1) campsites; 

(2) driveways and parking areas with clay, packed sand, or gravel; 

(3) elevated decks not exceeding a footprint of 500 square feet. Existing decks exceeding a 
footprint of 500 square feet may be replaced with no enlargement beyond their original 
dimensions; 

(4) beach accessways consistent with Rule .0308(c) of this Section; 

(5) unenclosed, uninhabitable gazebos with a footprint of 200 square feet or less; 

(6) uninhabitable, single-story storage sheds with a foundation or floor consisting of wood, clay,  

packed sand or gravel, and a footprint of 200 square feet or less; 

(7) temporary amusement stands consistent with Section .1900 of this Subchapter; 

(8) sand fences;  

(9) swimming pools; and 

(10) fill not associated with dune creation that is obtained from an upland source and is of the 
same general characteristics as the sand in the area in which it is to be placed. 

In all cases, this development shall be permitted only if it is landward of the vegetation line or 
pre-project vegetation line, whichever is applicable; involves no alteration or removal of primary 
or frontal dunes which would compromise the integrity of the dune as a protective landform or 
the dune vegetation; is not essential to the continued existence or use of an associated principal 
development; and meets all other non-setback requirements of this Subchapter. 

(b) Where application of the oceanfront setback requirements of Rule .0306(a) of this Section 
would preclude placement of a structure on a lot existing as of June 1, 1979, the structure 
shall be permitted seaward of the applicable setback line in Ocean Erodible Areas, State 
Ports Inlet Management Areas, and Inlet Hazard Areas, but not Unvegetated Beach Areas if 
each of the following conditions are met: 
(1) The development is set back from the ocean the maximum feasible distance possible on 
the existing lot and the development is designed to minimize encroachment into the setback 
area; 
(2) The development is at least 60 feet landward of the vegetation line, measurement line, or 
pre-project vegetation line, whichever is applicable; 
(3) The development is not located on or oceanward of a frontal dune, but is entirely behind 
the landward toe of the frontal dune; 
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(4) The development incorporates each of the following design standards, which are in 
addition to those required by Rule .0308(d) of this Section; 
(A) All pilings shall have a tip penetration that extends to at least four feet below mean sea  
level; 
(B) The footprint of the structure shall be no more than 1,000 square feet, and the total floor  
area of the structure shall be no more than 2,000 square feet. For the purpose of this  
Section, roof-covered decks and porches that are structurally attached shall be included in  
the calculation of footprint; 
(C) Driveways and parking areas shall be constructed of clay, packed sand or gravel except 
in those cases where the development does not abut the ocean and is located landward of a  
paved public street or highway currently in use. In those cases, other material may be  
used; and 
(D) No portion of a building's total floor area, including elevated portions that are  
cantilevered, knee braced, or otherwise extended beyond the support of pilings or  
footings, may extend oceanward of the total floor area of the landward-most habitable  
building or structure. The alignment shall be measured from the most oceanward point of  
the adjacent building or structure's roof line, including roofed decks. An "adjacent"  
property is one that shares a boundary line with the site of the proposed development.  
When no adjacent building or structure exists, or the geometry or orientation of a lot or  
shoreline precludes the placement of a building in line with the landward most adjacent  
structure of similar use, an average line of construction shall be determined by the  
Director of the Division of Coastal Management based on an approximation of the  
average seaward-most positions of the rooflines of adjacent structures along the same  
shoreline, extending 500 feet in either direction. If no structures exist within this distance,  
the proposed structure shall meet the applicable setback from the Vegetation Line but  
shall not be held to the landward-most adjacent structure or an average line of structures.  
The ocean hazard setback shall extend landward of the vegetation line, static vegetation  
line or measurement line, whichever is applicable, a distance no less than 60 feet. 
 
(5) All other provisions of this Subchapter and other state and local regulations are met. If 
the development is to be serviced by an on-site waste disposal system, a copy of a valid permit 
for such a system shall be submitted as part of the CAMA permit application. 
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ATTACHMENT B                                DRAFT STIPULATED FACTS CRC-VR-25-01
  

 
1. The Petitioner is Betty C. Earnest (“Petitioner”). She is represented by Samantha Hamilton 

and I. Clark Wright, Jr. of Davis Hartman Wright LLP. DCM is represented by DEQ 
Assistant General Counsel, Christine Goebel. 

2. Petitioner owns the property at 1180 New River Inlet Road in North Topsail Beach, Onslow 
County (the “Site”). Petitioner has owned the Site since December 14, 2018, according to 
a deed recorded at Book 4874, Page 110 of the Onslow County Registry, a copy of which 
is attached as a stipulated exhibit.  

3. The Site is also known as Lot 24, of Section I, Ocean Wynds as shown on a plat recorded 
on July 29, 1993 and recorded in Map Book 29, Page 223, Slide G-171 of the Onslow 
County Registry, a copy of which is attached as a stipulated exhibit. The Site was platted 
after June 11, 1979 (when the Commission’s oceanfront setback rules first took effect). 
The Site is 0.59 platted acres in area. The plat map depicts the southern boundary as the 
mean high water line of the ocean, and so this lot is riparian. 

4. The Lot is bordered by the Atlantic Ocean to the south, 1174 New River Inlet Road (owned 
by EDHV, LLC-Michael Burgner Registered Agent) to the west, New River Inlet Road the 
north, and 1184 New River Inlet Road to the south (owned by Riegle/Griffith).  

5. The Site is subject to a 20’ wide private drive easement at the landward most portion of the 
Site, as provided by an easement recorded as part of the Restrictive Covenants recorded at 
Book 1130, Page 255 of the Onslow County Registry, a copy of which is attached as a 
stipulated exhibit. It provides that the landward-most 20’ of Petitioner’s lot cannot be 
developed as they are subject to this driveway easement for access and use by Petitioner’s 
neighbors. The Site is also subject to a 10’ wide DOT easement recorded in Book 939, 
Page 105 and in Book 1082, Page 78 and is also shown on Map Book 26, Page 147, each 
of which are attached as stipulated exhibits. In sum, the 30’ of Petitioner’s lot most 
landward are encumbered by these two easements. 

6. Nine Google Earth and Division of Coastal Management (“DCM”) aerial photographs 
depicting the Site, ranging in date from March 23, 2003, to May 21, 2024, are combined 
and attached as a stipulated exhibit. A review of these aerial photographs and Onslow 
County tax records confirm that a beach house was on the Site in 2002 and remained there 
until at least December 14, 2018, the date on which Petitioner purchased it. The beach 
home that then existed on the Site contained approximately 2,600 square feet of 
heated/cooled area contained within two living space stories, resting on pilings. A copy of 
an excerpt of a 2018 appraisal of Petitioner’s property at the time of purchase is attached 
as a stipulated exhibit. 

7. The Site and surrounding area are shown on the attached PowerPoint which has both 
ground level and aerial (current and past) photos.  

8. In July of 2019, two duplex units located at 1174 and 1176 New River Inlet Road burned 
down. Compare the March 11, 2019 and September 14, 2019 aerial photographs, attached 
as stipulated exhibit. 
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ATTACHMENT B                                DRAFT STIPULATED FACTS CRC-VR-25-01
  

9. While Petitioner’s home survived the fire, it sustained extensive damage on the side 
adjacent to the burned structures, including melted siding, cracked windows and doors, 
roof damage, interior water damage, and a partially burned deck and beach access. 
Photographs of the damage sustained by Petitioner’s house are attached as stipulated 
exhibits. Restoration work was done between the 2019 adjacent fire and 2022. Petitioner 
then renovated her kitchen in 2023. 

10. On March 24, 2024, Petitioner’s own house burned down as seen by comparing 
photographs attached as stipulated exhibits. Petitioner’s insurance provider USAA 
investigated the fire and as seen in a letter attached as a stipulated exhibit, determined 
Petitioner not to be at fault. 

11. Currently, the Site is developed with a beach accessway, a gazebo and the driveway.  

12. The Lot is located within the Ocean Erodible Area of Environmental Concern (“AEC”). 
N.C.G.S. 113A-118 requires a CAMA permit to authorize any development on the Site. 

13. At the Site, the currently applicable (and adopted in 2020) long term average erosion rate 
is 3’ per year. Per 7H.0306(a)(3)(A), a building less than 5,000 square feet requires a 
minimum setback of 30 x the erosion rate = 90’ at the Site. Attached as a stipulated exhibit 
is an image from the DCM map viewer showing the Site and the nearby erosion rates, the 
pre-project vegetation line (fka Static Line), historic shorelines and the erosion rate at the 
nearest transects to the site (-2.69 to the north and –2.9 to the south). 

14. While most of North Topsail Beach has an average annual erosion rate of 2’ per year, this 
0.74 mile stretch between 1020 New River Inlet Road and 1511 New River Inlet Road has 
an average annual erosion rate of 3’ per year. 

15. The Site is subject to a PPVL (f.k.a. static vegetation line) based on the location of the 
vegetation line in 2012 before the Town’s large-scale nourishment in the area of the Site. 
The Town has not been approved by the Commission for a static line exception or for a 
beach plan and so the Commission’s rules direct that the setback is measured landward 
from the PPVL or the Vegetation Line, whichever is more restrictive.  

16. The location of the PPVL is shown on the Site plans (not a sealed survey) stamped as 
received by DCM on July 8, 2024 by Charles Riggs, P.L.S., a copy of which is attached as 
a stipulated exhibit. The PPVL is located where the beach access walkway stairs meet the 
boardwalk. The vegetation line surveyed on May 7, 2024 is landward of and is more 
restrictive than the PPVL. While the site plan shows 90’ setbacks from both the PPVL and 
the vegetation line, the applicable setback is the 90’ setback from the vegetation line 
labeled as “CAMA 90’ Small Structure Setback Line” on the site plan and is just landward 
of the proposed house footprint. 

17. The Town of North Topsail Beach does not have an approved Static Line Exception or a 
Beach Management Plan approved by the Commission. 

18. On or about July 8, 2024, DCM Field Representative Jonathan Lucas (NTB does not have 
an LPO program) received a CAMA minor permit application from Petitioner, through her 
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authorized agent Charles Riggs, a copy of which is attached as a stipulated exhibit. In the 
corrected plat received on September 23, 2024, Petitioner proposed a footprint of 40.6’ by 
32’ ( SF), a 10’ by 40.6’ covered deck with a proposed TFA of 2837 SF for the three-story 
(two story with a cupola), four-bedroom, piling-supported home. Petitioner would keep the 
existing gravel driveway and beach accessway. A copy of the site plans is attached. This 
footprint is slightly wider on the sides due to the house design chosen but does not extend 
further oceanward or landward than the prior footprint and meets the town’s side setbacks. 
The cupola adds 284 SF but is within the prior footprint. 

19. As part of the CAMA Minor permitting process, the Petitioner sent notice of the project to 
the two adjacent riparian owners. Tracking information attached indicates that 
Riegle/Griffith received delivery of the notice letter on July 9, 2024. A copy of the 
completed notice for Griffith/Riegle is attached.  

20. Notice to the other adjacent riparian owner on the CAMA permit application, was to 
Russell Wenrich of Concord, NC, who is a Manager of EDHV, LLC according to the 2024 
filing with the Secretary of State, a copy of which is attached. The tracking receipt, a copy 
of which is attached, indicates delivery to on July 8, 2024. 

21. DCM did not receive any objections to the proposed project.  

22. On September 24, 2024, DCM denied the CAMA Minor Permit as inconsistent with 15A 
NCAC 7H .0306(a)(3)(A) where the proposed development did not meet the applicable 
90’ setback from the more-restrictive vegetation line. Petitioner did not file a timely 
contested case petition to challenge this denial. 

23. Petitioner stipulates that the permit application was properly denied based on 15A NCAC 
7H .0306(a)(5) where it does not meet the applicable setback (90’ from the PPVL) and 
does not meet any of the exceptions in 7H.0309(a) (platted after 1979). 

24. Petitioner also stipulates that it did not seek relief from local setbacks as required by the 
Commission’s rule at 15A NCAC 7J.0701 before seeking this variance from the 
Commission. Petitioner seeks a variance from this procedural rule. Petitioner asserts that 
this is due to the 30’ encumbered by the DOT and driveway easements making the 20’ 
town rear setback moot. 

25. As part of the variance process, Petitioner’s counsel sent notice letters on December 21, 
2024 to the adjacent riparian owners as required by 15A NCAC 7J.0701. Tracking 
information attached shows these letters were received by Riegle-Griffith on December 23, 
2024 and by Mr. Wenrich for EDHV, LLC on December 23, 2024. DCM received an email 
in support of the project from Riegle-Griffith, a copy of which is attached. Petitioner also 
received letters of support from her neighbors Ferko (1172 New River Inlet Rd) and Ballard 
(1226 New River Inlet Road), copies of which are attached.  

26. 15A NCAC 7H .0309(b) in effect today has a “grandfather” provision for lots platted before 
June 1, 1979, which is the date the Commission’s oceanfront setback rules first became 
effective. This allows lots platted before them to meet a 60’ setback is the application of 
the setback rules would “preclude placement of a structure on a lot existing as of June 1, 
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1979” if four conditions are met including a minimum 60’ setback from applicable line, 
pulled landward the “maximum feasible distance”, landward of a frontal dune a footprint 
of no more than 1,000 SF/max TFA of 2,000 SF.  

27. During the spring and summer of 2023, DCM Staff were working with the Commission to 
revise 7H.0305, 7H.0306 and 7H.0309 to, among other things, remove the 1979 date and 
1000 SF Footprint for the 60’ “grandfather” exception but retain the 2,000 SF TFA limit. 
A copy of the April 12, 2023 memo from DCM to the Commission and the April 26, 2023 
CRC Minutes are attached as a stipulated exhibit showing that the Commission sent the 
rules to public hearing. 

28. On June 15, 2023, the Commission conditionally approved the fiscal review for the 
amended version of 7H.0309 pending OBMB approval of the fiscal note. A copy of the 
June 2023 CRC meeting minutes is attached as a stipulated exhibit. The amendments to 
these rules have not appeared on the Commission’s agendas since the June 2023 meeting 
and have not been finally approved by the Commission to date and sent to the RRC for 
approval. 

29. Without a variance, there is an area located waterward of the easement and behind the 90’ 
setback from the vegetation line which is shown on the site plan and is approximately 20’ 
deep. Petitioner could also develop the lot with those structures listed in 7H.0309. 

30. In effort to minimize the variance needed and to minimize the square footage located within 
the CAMA 90’ Small Structure Setback, Petitioner directed her agent, Charles Riggs, to 
redraw the plot plan with the proposed development as far landward as possible, given the 
30’ easement. This modification also eliminates the proposed front stairway to allow the 
house to be located farther landward. A copy of the redrawn plan, along with a statement 
from Mr. Riggs affirming that the house is as landward as possible, are attached as a 
stipulated exhibit.  

31. In addition to the variance from the Commission’s local variance requirement noted above, 
Petitioner is seeking a variance from the Commission from the Commission’s rule at 15A 
NCAC 7H.0306(a)(5) (setting forth the setback) in order to develop the lot as described in 
the fact above and the associated redrawn plan attached which is more landward than her 
2024 application materials. 
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Stipulated Exhibits 

1. Petitioner's Deed 4874-110 
2. Plat Map 29- 223, Slide G-171 
3. Subdivision Restrictive Covenants 1130-255 
4. DOT Easement 939-105 and 1082-78 and Map 25-147 
5. Nine Aerial Phots: 

Aerial photo 1 - March 23, 2003 
Aerial photo 2 - February 28, 2006 
Aerial photo 3 - April 26, 2014 
Aerial photo 4 - February 09, 2017 
Aerial photo 5 - March 11, 2019 
Aerial photo 6 - September 14, 2019 
Aerial photo 7 - January 13, 2021 
Aerial photo 8 - June 06, 2022 
Aerial photo 9 - May 21, 2024 

6. 2018 Appraisal of Petitioner's House  
7. Photographs of Petitioner's house after 2019 fire at neighbor's house 
8. Photograph of 1174 New River Inlet Road reconstructed house 
9. Photographs of Petitioner's home before and after the 2024 fire, including after debris was 

removed from the site 
10. Letter from Petitioner's insurance provider, USAA, stating Petitioner was not at fault for 

the fire 
11. DCM Map Viewer showing erosion rates, erosion factors, historic shorelines 
12. CAMA Minor Permit Application including Site Plan 
13. Notice to Adjacent Riparian Owners of CAMA Minor Permit Application 
14. September 24, 2024 CAMA Denial Letter 
15. Petitioner's Stipulation of Noncompliance 
16. Notice of Variance Petition to adjacent neighbors with tracking and letters of support of 

Petitioner's variance request 
17. April 12, 2023 DCM Memo to CRC re: draft amendments to "grandfather" rules, April 26, 

2023 CRC Minutes and June 2023 CRC minutes 
18. Statement from Charles F. Riggs, PLS, with copy of Revised Plot Plan 
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ATTACHMENT C                                                                                            CRC-VR-25-01 

PETITIONER’S and STAFF’S POSITIONS                                              ATTACHMENT C 

As an initial matter, Petitioners seek a variance from the Commission's procedural requirement for 
variances at 15A NCAC 7J .0701, which requires that a Petitioner must first "seek relief from local 
requirements restricting use of the property."  As stated in the Facts below, Petitioner does not wish 
to seek a variance from the Town's rear lot setback, as there is a 20’ wide road easement along the 
rear  of the lot limiting how far landward a house could be placed on the Site. Staff recommend 
that Petitioners not be required to first seek a local variance in this circumstance. 

 
I. Will strict application of the applicable development rules, standards, or orders 
issued by the Commission cause the petitioner unnecessary hardships? If so, the petitioner 
must identify the hardships. 
 

Petitioners’ Position: Yes. 
 
Petitioner respectfully contends that the answer is “Yes.” Her previously destroyed home and the 
immediately adjacent destroyed duplexes, coupled with changes in the ocean setback rules 
applicable in the Town of North Topsail Beach since those now-destroyed structures initially were 
built constitute a unique set of real property and regulatory circumstances sufficient to support a 
finding of unnecessary hardship. One thing is for certain – all of the mind-boggling set of “bad 
luck” circumstances that have beset Petitioner and her property are not in any way her fault or 
caused by her actions. Quite the opposite. Petitioner here seeks to rebuild the beach home that she 
bought in December 2018 which has been beset by myriad problems preventing Petitioner and her 
family from using and enjoying this property – essentially ever since her decision to purchase. 
Starting just seven months later, the immediately adjacent two duplexes burned to the ground, 
seriously damaging Petitioner’s property in the process. Massive quantities of water were used to 
extinguish the fire and save Petitioner’s home from burning down. Damage from the fire melted 
siding on the side of Petitioner’s beach home and the high volume of water used to save her home 
caused extensive water damage. For reasons beyond Petitioner’s control, especially as a now 90-
year-old single woman, contractors took three years to complete repairs to Petitioner’s beach home. 
Many of these repairs had to be redone to meet even basic standards of care, leading to a continuing 
series of uniquely unfortunate delays. During significant portions of this time, Petitioner was not 
able to fully use or enjoy her property. Then, only a few months later, and through no fault of her 
own, in March of 2024 Petitioner’s home burned to the ground. The combination of these facts, all 
uniquely tied to these parcels of real property uniquely tied to each other through this most horrible 
set of unique circumstances, provide an ample basis for finding that Petitioner has faced a 
(hopefully) once-in-a-lifetime set of unique and most assuredly unnecessary hardships. Petitioner 
has taken action to minimize her intrusions into the relevant setbacks – even meeting the 90-foot 
pre-project line setback that potentially would govern here if the Town of North Topsail Beach had 
an appropriate beach renourishment plan – and seeking to uniquely reuse portions of the still 
existing back deck and beach access walkway, thereby making her situation even more unique and 
further confirming her good faith intentions and desires to minimize any possible adverse impacts. 
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Staff’s Position: No.  
 

The Commission’s rules regarding the Ocean Hazard AEC acknowledge that shoreline erosion is 
part of the oceanfront system, and the intent of the rules is “minimizing losses to life and property 
resulting from storms and long-term erosion, preventing encroachment of permanent structures on 
public beach areas, preserving the natural ecological conditions of the barrier dune and beach 
systems, and reducing the public costs of inappropriately sited development” (15A NCAC 07H 
.0303(b)). Staff contend that the rules, standards and orders of the Commission do not result in an 
unnecessary hardship where Petitioner can build without a variance in an 871 SF building 
envelope, and at two stories and a copula, she could design a house at 2,000 SF TFA which lines 
up with the 2,000 SF size benchmark already used in the existing exception at 7H .0309(b) (while 
Petitioner’s lot does not meet this existing exception because it was platted after 1979, Petitioner 
could have proposed such a house design and seek a variance solely from the “platted by” date 
rule).. To reduce the size of a house in an area subject to erosion is not an unnecessary hardship, 
even pulled back, on a beach which has received one large-scale project in a Town that lacks a 
static line exception, a beach plan, or a federally approved nourishment project. Conversely, to 
propose a house in the same footprint of the originally permitted house is a hardship caused by the 
Petitioner. 
 
Though Petitioner has proposed to pull the house landward 35’ in anticipation of seeking this 
variance and after the permit denial, she cannot meet the 90’ setback where the 90’ setback line 
would bisect the “pulled back” house location.  
 
For all these reasons, Staff contends that allowing Petitioner to build a new structure waterward of 
both the 90' setback (either the designed reviewed/denied during permitting or the “pulled back” 
location) and the same 2,600 SF size of her prior home would constitute inappropriately sited 
development. 
 
 
II. Do such hardships result from conditions peculiar to the petitioner’s property, such 
as location, size, or topography of the property? Explain. 
 

Petitioners’ Position: Yes. 
 

Petitioner respectfully answers “Yes.” See all statements contained in #1 above. Petitioner’s 
property is located on a portion of North Topsail Beach whose erosion rate is higher than that of 
many surrounding sections of shoreline. Moreover, according to information provided by DCM, 
the measured erosion rate over the past 20+ years has slightly decreased. While still well above 2 
feet per year, this slight decline provides some additional, unique factual background. As noted 
above, the real property purchased by Petitioner in December of 2018 has been uniquely impacted 
by a series of unnecessary hardships. It is worth noting that Petitioner’s commitment in her 
variance request to move the footprint of her rebuilt home some 35 feet landward takes her entire 
footprint outside of the 90-foot setback as computed from the pre (beach nourishment) project line. 
And the location of Petitioner’s property relative to the immediately adjacent parcel where the two 
long existing duplexes burned to the ground, uniquely damaging Petitioner’s property (likely 
planting the seeds that later would blossom into an electrical fire totally destroying Petitioner’s 
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home) further constitutes a peculiar set of conditions justifying a finding in Petitioner’s favor on 
this factor.  
 
Additionally, the unique and peculiar circumstances of a recorded driveway access easement 
serving only four homes has tied Petitioner’s hands in terms of seeking to further reduce or 
eliminate her oceanfront setback nonconformance. As noted in Petitioner’s surveyor’s December 
20, 2024, email (attached as Stipulated Exhibit), Petitioner cannot legally move her proposed 
rebuild beach home footprint any further landward due to the unique recorded driveway access 
easement serving her property and three others. Petitioner’s property is further uniquely 
encumbered by a recorded NCDOT right-of-way/easement, upon information and belief first 
recorded in 1989 in connection with relocation of New River Inlet Road. See Stipulated Exhibits. 
 

Staff’s Position: No.  
 
Staff contends that any hardship suffered by Petitioner is primarily due to the long-term erosion 
which takes place at this Site, and the impact storms have had on the location of the vegetation 
line, despite a large-scale nourishment project in 2012. These are not peculiarities along North 
Topsail Beach or the coast. Staff acknowledge that this stretch of North Topsail Beach is a section 
with a 3’ average annual erosion rate instead of the 2’/year rate for much of the larger shoreline. 
While Staff acknowledge that Petitioner’s property is also limited by the DOT and driveway 
easements at the rear of Petitioner’s lot the primary issue is the ocean shoreline erosion and 
resulting location of the vegetation line (which is in a landward location than where it was in 2012 
when the PPVL was set).  
 
Staff find no peculiarities with the size, location or topography of the Site which cause any 
hardships to Petitioner. The Site has an average annual erosion rate of 3’/year and corresponding 
setback of 90’ (for a structure 5,000 SF or less). As this lot was platted in 1993, it has not been 
able to use the 1979-date grandfather rule at 7H .0309(b) without a variance. Due to erosion in the 
area of the Site, the Site is also now within the bounds of a large-scale beach nourishment project 
with a corresponding PPVL from which to measure the setback unless the vegetation line is more 
restrictive as in this case. This is common in many areas along the coast where the vegetation line 
has retreated landward of the PPVL due to storms and other natural coastal processes. Staff were 
unable to identify any conditions peculiar to this property which would cause the Petitioner’s 
claimed hardship. 
 
Staff disagree with Petitioner that the house fire is a condition of the property, where it is not the 
size, location, topography, or similar feature as required by law for this factor. 
 
 
 
 
 
 
 
 
 

015



ATTACHMENT C                                                                                            CRC-VR-25-01 

III. Do the hardships result from the actions taken by the Petitioner? Explain. 
 

Petitioners’ Position: No. 
 
Petitioner respectfully contends that the answer to this unusually worded (essentially a double 
negative) variance criteria is “No” - In other words, no, these hardships did not result from her 
actions. Goodness knows that Petitioner has been beset by a multi-pronged series of terrible 
consequences, all of which clearly are not in any way of her own making. Petitioner incorporates 
here her responses above, as well as the stipulated facts and exhibits, all of which confirm that her 
hardships do not result in any way from her own actions. Quite the opposite. At every turn 
Petitioner has sought guidance and advice on how she can minimize any possible adverse impacts 
from her efforts to – at long last – be able to enjoy the use of her property, along with her family 
and friends. As discussed at some length above, the final blow came in March of last year when 
Petitioner’s real property (a home attached to real property becomes a unique and integral part of 
that real property) burned to the ground. Although the exact cause is still being investigated, 
Petitioner’s insurance company has expressly found that Petitioner was not at fault for the fire and 
did not cause it in any way. See Stipulated Exhibits. Petitioner has simply been struck repeatedly 
by misfortune she played no part in creating, and at this time wants only to rebuild the home she 
lost and, at long last, be able to END her six year gauntlet of dealing with the uniquely awful 
hardships that have befallen her and her beach home property. 
 
 

Staff’s Position: Yes.  
 
While Staff agree that Petitioner did not cause the hardship of the long-term erosion of the dune 
systems and resulting vegetation line and static line, the driveway easement or the house fire, Staff 
note that Petitioner proposes a home the same size as what had been there previously at 
approximately 2,600 SF and not something smaller in the available building envelope.  
 
IV. Will the variance requested by the petitioner (1) be consistent with the spirit, purpose, 
and intent of the rules, standards, or orders issued by the Commission; (2) secure the public 
safety and welfare; and (3) preserve substantial justice? Explain. 
 

Petitioners’ Position: Yes. 
 
Petitioner respectfully requests that each CRC Member vote “Yes” on this most important variance 
request factor. Petitioner relies on and incorporates all prior facts, statements and exhibits. 
Petitioner respectfully contends that her carefully limited variance request will not in any 
measurable way jeopardize public health, safety, or welfare. Considering the terrible set of 
hardships afflicting Petitioner and Petitioner’s real property, Petitioner respectfully contends that 
her limited variance request will most definitely preserve substantial justice under the unique 
circumstances of this matter. Petitioner’s proposed structure will be set back significantly further 
than many of the existing nonconforming structures located on the shoreline in the immediately 
surrounding area. Petitioner has agreed to move her proposed redevelopment as far landward as 
legally possible. To the extent that they are found to be structurally sound, Petitioner has committed 
to reuse as much of her remaining rear deck and beach access walkway as possible.  Petitioner can 
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do little regarding the Town of NTB’s current beach renourishment status, but she is confident that 
her proposed replacement of her beach home, to be set back significantly further than the one she 
bought just six years ago, will not materially impact those efforts (or vice-versa). Finally, and 
perhaps most uniquely relevant, the immediately adjacent property where Petitioner’s misfortunes 
began with the total destruction by fire of the two duplexes then located thereon, now sports a 
brand new single family home, similar to what Petitioner seeks CRC approval to rebuild, and 
Petitioner has proposed to set back her rebuilt home essentially as far back as her immediately 
adjacent neighbor’s newly built home. 
 
By granting Petitioner’s request for a variance, Petitioner respectfully contends that her newly 
rebuilt beach home will be more consistent with the spirit, purpose, and intent of the CAMA statute 
and implementing rules than her prior home was. At present, Petitioner’s property is vacant, with 
burned remnants of her beach house, a currently unusable free-standing rear deck and beach access 
walkway, and little more. It is an eyesore; does not add value to Petitioner’s property or the 
surrounding neighborhood; and does not benefit the natural ecosystem because there is still a 
structure present. Petitioner’s proposed development will match (or in many cases exceed) the 
setback locations and aesthetics of her neighbors and will be consistent with Petitioner’s neighbor 
at 1174 New River Inlet Road, who rebuilt their duplexes with a single-family home in 2021 after 
it burned down in late 2019, causing significant damage to Petitioner’s then-existing beach house. 
Petitioner’s neighbors at 1184 New River Inlet Road (vacant property immediately adjacent to the 
east) support Petitioner’s efforts to rebuild her home, just as Petitioner was supportive of her 
neighbor at 1174 in redeveloping his property with a single-family home in 2020-2021. A written 
statement of support from the adjacent riparian landowners Dan Reigle and Jen Griffith at 1184 
New River Inlet Road is included as Stipulated Exhibit. Petitioner has notified her adjacent 
neighbors at 1174 New River Inlet Road but has not heard back. See Stipulated Exhibits 
(confirming notification sent via certified mail, return receipt requested for 1174 and 1184, and 
confirming delivery of same to neighbor at 1174). 
 
According to relevant portions of DCM’s online interactive map, attached as Stipulated Exhibits, 
historical and current erosion rates previously were measured as high as 3.5 feet per year, resulting 
in application of a setback factor of 3. As of 2020, the most recent year for which data is available, 
the measured shoreline erosion rate in this area has reduced to an average of about 2.75 feet per 
year. While this reduction is not significant enough to change the setback factor of 3, it does 
provide additional information justifying issuance of the requested variance.   
 

Staff’s Position: No.  
 
Staff contend that granting a variance to the Petitioner in order to vary the Commission’s 
oceanfront erosion setback rules to allow the Petitioner to build a new structure waterward of both 
the applicable 90' setback and waterward of the minimum 60' oceanfront setback exception is not 
consistent with the spirit, purpose, and intent of the Commission’s rules. The Commission’s rules 
have required oceanfront erosion setbacks since 1979 and all structures are required to meet an 
oceanfront setback (in this case, 90-feet) landward of the vegetation line or PPVL/static line—
whichever is most restrictive. The Commission has made limited exceptions for some types of 
development to be sited oceanward of the required setback, including the minimum 60' oceanfront 
setback exception provision for structures no more than 2,000 SF and which meet other conditions 
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in 7H .0309(b), and also authorizes limited development within the setback (See the nine types of 
development listed in 07H .0309). The purpose of the Commission’s Ocean Hazard rules is stated 
at 15A NCAC 7H .0303(b), which notes that  
 

The rules set forth in this Section shall further the goals set out in G.S. 113A-102(b), 
to minimize losses to life and property resulting from storms and long-term erosion, 
prevent encroachment of permanent structures on public beach areas, preserve the 
natural ecological conditions of the barrier dune and beach systems, and reduce the 
public costs of development within ocean hazard areas, and protect common-law 
and statutory public rights of access to and use of the lands and waters of the coastal 
area.  

 
While Staff are sympathetic to Petitioner’s circumstances, Staff believes the Commission should 
strictly enforce the oceanfront erosion setback requirements in order to prevent the re-development 
of inappropriately sited structures and the costs associated with such structures.  In this case, Staff 
appreciate that the Petitioner, following the permit denial and in anticipation of this variance 
request, has proposed a new site plan which pulls the 2,600 SF structure somewhat landward than 
proposed in her application, but Staff also have concerns that the size of the proposed structure 
remains 2,600 SF.  
 
Under existing rules and with a variance only needed from the platted by date condition of this 
exception, Petitioner has an 871 SF building envelope in which she could design a home of 2,000 
SF, which is the maximum size for structures using “grandfather” provisions in 7H.0309(b). Staff 
believe it is a benchmark of the Commission which should be observed.  
 
is the need to limit the Total Floor Area of a structure on this Site is especially true where the Town 
of North Topsail Beach does not have a federally authorized project, a Beach Plan or a Static Line 
Exception.  It is uncertain when the Site might again receive nourishment and so allowing a larger 
structure entirely within the 90’ setback (and partially into the 60’ minimum setback) when 
Petitioner could design and build a 2,000 SF structure meeting the setback does not seem in the 
spirit of the oceanfront setback exception or potential amended rules under discussion. 
 
 
Staff believe a variance of the oceanfront setback rules would not protect public safety and welfare 
where the proposed structure does not meet the 90’ applicable setback or entirely meet the 60’ 
minimum setback while proposing a 2,600 SF structure. Staff contends that granting a variance 
would not preserve substantial justice where the Petitioner can design a home within the existing 
871 SF building envelope without a variance with a Total Floor Area closer to 2,000 SF instead of 
seeking a variance for either the larger home in the original footprint or the larger home “pulled 
back” in anticipation of seeking this variance.   
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      Petitioner’s Petition Materials 

(without initial proposed facts or duplicative exhibits) 
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CAMA VARIANCE REQUEST FORM DCM FORM 11 
DCM FILE No.:  

 
PETITIONER’S NAME:  Betty C. Earnest  

 
COUNTY WHERE THE DEVELOPMENT IS PROPOSED: ONSLOW 

 
Pursuant to N.C.G.S. § 113A-120.1 and 15A N.C.A.C. 07J .0700 et seq., the above-named 
Petitioner now applies to the Coastal Resources Commission (CRC) for a variance. 

 
VARIANCE HEARING PROCEDURES 

A variance petition will be considered by the CRC at a regularly scheduled meeting, heard in 
chronological order based upon the date of receipt of a complete petition. 15A N.C.A.C. 07J 
.0701(e). A complete variance petition, as described below, must be received by the Division of 
Coastal Management (DCM) a minimum of six (6) weeks in advance of the first day of a 
regularly scheduled CRC meeting to be eligible for consideration by the CRC at that meeting. 
15A N.C.A.C. 07J .0701(e). The final set of stipulated facts must be agreed to at least four (4) 
weeks prior to the first day of a regularly scheduled meeting. 15A N.C.A.C. 07J .0701(e). The 
dates of CRC meetings can be found at DCM’s website: www.nccoastalmanagement.net 

 
If there are controverted facts that are significant in determining the propriety of a variance, or if 
the Commission determines that more facts are necessary, the facts will be determined in an 
administrative hearing. 15A N.C.A.C. 07J .0701(b). 

 
VARIANCE CRITERIA 

 
The petitioner has the burden of convincing the CRC that it meets the following criteria: 

 
(a) Will strict application of the applicable development rules, standards, or orders issued 

by the Commission cause the petitioner unnecessary hardships? Explain the 
hardships. 

 
(b) Do such hardships result from conditions peculiar to the petitioner's property such as 

the location, size, or topography of the property? Explain. 

(c) Do the hardships result from actions taken by the petitioner? Explain. 

(d) Will the variance requested by the petitioner (1) be consistent with the spirit, purpose, 
and intent of the rules, standards or orders issued by the Commission; (2) secure the 
public safety and welfare; and (3) preserve substantial justice? Explain. 

SEE ATTACHED DOCUMENT INCORPORATED BY THIS REFERENCE 
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For this variance request to be complete, the petitioner must provide the information listed 
below. The undersigned petitioner verifies that this variance request is complete and 
includes: 

X  The name and location of the development as identified on the permit application; 
 
X  A copy of the permit decision for the development in question; 

 
X  A copy of the deed to the property on which the proposed development would be located; 

 
X  A complete description of the proposed development including a site plan; 

 
X  A stipulation that the proposed development is inconsistent with the rule at issue; 

 
X  Proof that notice was sent to adjacent owners and objectors*, as required by 15A 

N.C.A.C. 07J .0701(c)(7); 
 
N/A  Proof that a variance was sought from the local government per 15A N.C.A.C. 07J 

.0701(a), if applicable – No Local Variance Possible Due to Recorded Easement for 
Access Drive to Petitioner’s Property and Three Other Adjacent Homes (see survey); 

 
X  Petitioner’s written reasons and arguments about why the Petitioner meets the four 

variance criteria, listed above; [See Separate Document Attached]; 
 
X  A draft set of proposed stipulated facts and stipulated exhibits. Please make these 

verifiable facts free from argument. Arguments or characterizations about the facts 
should be included in the written responses to the four variance criteria instead of being 
included in the facts. [See Separate Document Attached]; 

 
X  This form completed, dated, and signed by the Petitioner or Petitioner’s Attorney. 

 
*Please contact DCM or the local permit officer for a full list of comments received on your 
permit application. Please note, for CAMA Major Permits, the complete permit file is kept in the 
DCM Morehead City Office. 
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Due to the above information and pursuant to statute, the undersigned respectfully 
requests that the Coastal Resources Commission grant Betty C. Earnest a variance from the 
applicable CAMA use standards referenced in her September 24, 2024, denial letter, in 
accordance with the attached site plan and other materials contained in her Variance 
Request. 

 
  s/ I. Clark Wright, Jr.        01/06/2025 

Signature of Petitioner’s Attorney      Date 
 

I. Clark Wright, Jr.       icw@dhwlegal.com 

Printed Name of Petitioner’s Attorney Email address of Petitioner’s Attorney 
 
Davis Hartman Wright LLP 
209 Pollock St. 
New Bern, NC 28560   (252) 229-5900  
Mailing Address of Petitioner’s Attorney  Telephone No. of Petitioner’s Attorney 

 
  (252) 262-7054 

   Fax Number of Petitioner’s Attorney 
 

DELIVERY OF THIS VARIANCE HEARING REQUEST 
 
This variance petition must be received by the Division of Coastal Management at least six (6) 
weeks before the first day of the regularly scheduled Commission meeting at which it is heard. A 
copy of this request must also be sent to the Attorney General's Office, Environmental Division. 
[See 15A N.C.A.C. 07J .0701(e).] 

 
Contact Information for DCM: Contact Information for Attorney General’s Office: 

 
By mail, express mail or hand delivery:  By mail: 
 
Director DCM Attorney 
Division of Coastal Management Environmental Division 
400 Commerce Avenue                             9001 Mail Service Center 
Morehead City, NC 28557 Raleigh, NC 27699-9001  
By Fax:       By express mail: 
Environmental Division 
(252) 247-3330 114 W. Edenton Street 

Raleigh, NC 27603 
By Email: 
Check DCM website for the email By Fax: 
address of the current DCM Director            (919) 716-6767 

 
Revised: July 2014  
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Earnest	Variance	Request	
March	23,	2003	Aerial	Depicting	1180	New	River	Inlet	Road	

Legend				

500	ft
N

➤➤

N
Image	©	2024	Maxar	Technologies

Image	©	2024	Maxar	Technologies

Image	©	2024	Maxar	Technologies
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Earnest	Variance	Request	
February	28,	2006	Aerial	Depicting	1180	New	River	Inlet	Road	

Legend				

500	ft
N

➤➤

N
Image	U.S.	Geological	Survey

Image	U.S.	Geological	Survey

Image	U.S.	Geological	Survey
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Earnest	Variance	Request	
April	26,	2014	Aerial	Depicting	1180	New	River	Inlet	Road	

Legend				

300	ft
N

➤➤

N
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Earnest Variance Request 
02-09-2017 - Google Earth Aerial Depicting 1180 New River Inlet Road 

Legend    

300 ft

N

➤➤

N
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Earnest	Variance	Request	
March	11,	2019	Aerial	Depicting	1174/76	New	River	Inlet	Road	Duplex	

Legend				

100	ft
N

➤➤

N
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Earnest	Variance	Request	
September	14,	2019	Aerial	Depicting	1174/76	New	River	Inlet	Road	Duplex	after	fire	

Legend				

100	ft
N

➤➤

N
Image	©	2024	CNES	/	Airbus

Image	©	2024	CNES	/	Airbus

Image	©	2024	CNES	/	Airbus
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01-13-2021 DCM World Imagery  Aerial Depicting 1180 New River Inlet Road

Maxar, Microsoft, State of North Carolina DOT, Esri, HERE, Garmin, iPC

1/6/2025, 10:52:48 AM
0 0.03 0.060.01 mi

0 0.05 0.10.03 km

1:2,257

NC Department of Environmental Quality

2017
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06-08-2022 DCM World Imagery  Aerial Depicting 1180 New River Inlet Road

Maxar, Microsoft, State of North Carolina DOT, Esri, HERE, Garmin, iPC

1/6/2025, 10:58:05 AM
0 0.03 0.060.01 mi

0 0.05 0.10.03 km

1:2,257

NC Department of Environmental Quality

2017
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Earnest Variance Request 
05-21-2024 - Google Earth Aerial Depicting 1180 New River Inlet Road 

Legend    

300 ft

N

➤➤

N
Image © 2024 Airbus

Image © 2024 Airbus

Image © 2024 Airbus
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Thank you for agreeing to accept messages and documents electronically for the duration of this 
claim. Here are the terms and conditions for electronic communication with you. 

USAA Reference Number: 005274902 - 2 

Dear Russell Wenrich, 

Please see attached for additional information. 

You may reply to this message. If you need to provide documentation, you can attach documents 
to your email. We cannot guarantee the security of any medical, financial or other personally 
identifiable information sent by email. 

[08701:019:32] 

0901119cbea794c1
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From: USAA Claims<5cc24v2kcgq8@claims.usaa.com>

 

Sent: Thursday, September 05, 2024 09:05 AM

 

To: russellwenrich@gmail.com

 

Subject: USAA's Liability Decision on Your Claim

0901119cbea794c1
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005274902 - 002 - 8701 - 19 54374-0524 

United Services Automobile Association 

RUSSELL WENRICH 
1174 NEW RIVER INLET 
SNEADS FERRY NC 28460 

LIABILITY DECISION 

September 05, 2024 

Dear Russell Wenrich, 

Through our investigation, we have found our insured was not responsible for this loss. We are therefore unable to 
extend liability coverage for your damages. 

USAA policyholder: Betty C Earnest 
Claim number: 005274902 -002 
Date of loss: March 23, 2024 
Loss location: N Topsail Beach, North Carolina 

If you have other information that you believe we should review, please forward it to us. However, please don’t consider 
this offer to review additional information a reversal of the current decision to deny this claim or of our right to deny the 
claim later. 

How to Contact Us 
Please send any correspondence or questions to us using one of the following options and include the claim number on 
each page mailed or faxed: 

Email: Send an email or attachments to your claim file at 
5cc24v2kcgq8@claims.usaa.com. 
Don’t send private information via this channel. 

Address: USAA Claims Department 
P.O. Box 33490 
San Antonio, TX 78265 

Fax: 1-800-531-8669 

Phone: 1-800-531-8722 Ext. 35076 

Sincerely, 

Hoang-Anh Nguyen 
Property Integrated 
United Services Automobile Association 

Page 1 of 1

0901119cbea794c1
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N.C. DIVISION OF COASTAL MANAGEMENT
ADJACENT RIPARIAN PROPERTY OWNER NOTIFICATION (MINOR PERMIT)

CERTIFIED MAIL, RETURN RECEIPT REOUESTED OT HAND DELIVERED

-t 
t v L,r,t

Date
i)cti'r Ri e \r L, T;\\ (jr'r{tl
Name of Adjacent Riparian Owner.0
Addressfriirtte t4ecr-ct.r, SL ls\5a1

c\

City, State Zip

To Whom It May Concern:

This correspondence is to notiff you as a riparian property owner that I am for a CAMA Minor permit to

t ro\r d{r'r {
on my propefty at i \ k\ (i t'* e,r,;: ?*,uer l rrt*+ ilz{

rY

in Ctt-s\ ou..: County, which is adjacent to your property. A copy of the application and project

drawing is attached/enclosed for your review

If you have no objections to the proposed activity, please mark the appropriate statement below and return to me as soon
as possible. If no comments are received within 10 days of receipt of this notice, it will be considered that you have no
comments or objections regarding this project.

If you have objections or comments, please mark the appropriate statement below and send your correspondence to:
(LOCAL PERMIT OFFICER, NAME OF LOCAL GOVERNMENT, MAILING ADDRESS CITY, STATE, ZIP CODE)

If you have any questions about the project, please do not hesitate to contact me at my address/number listed below, or
contact (LOCAL PERMIT OFFICER) at (PHONE NUMBER), or by email at:'(LPO EMAIL).

Sincerely,

Be{+.4 S.:-v"ncst "t5; * Z,U,ti .- t zt.C
Pro[erff Owner's Name Telephone Number

Address

- 
/rhave no objection to the project

City State zip

in this
1nI have objection(s) project

Adjacent

7 q l-I ./ 0L+
Dale

F. &r**irFl q?n^r E.tr)q,6[€ K4a- t*qz -Y/o7o
Print or Type Name Telephone Number

J tur-

Address 41a N. eceq* frNo ci#7lyffic,+ State ,5(- zip;Li 5'f T

Revised luly 2021

eri
t
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September 24, 2024 
 
 
Betty Earnest 
2041 Somerset Terrace 
Fort Mill, SC 29707 
 
Electronic delivery to: bethhanwell@live.com 
 
RE:        DENIAL OF CAMA MINOR DEVELOPMENT PERMIT 
 Application Number 56-24   
  PROJECT ADDRESS – 1180 New River Inlet Road, North Topsail Beach NC  
 
Dear Ms. Earnest, 

 
After reviewing your application, which was determined to be complete on September 23, 2024, the Division 

of Coastal Management has determined that no permit may be granted for the proposed development.  
 

You have applied to build a three-story, 2837 square foot (not including deck) single family residence, which 
is inconsistent with the following rules of the N.C. Coastal Resources Commission, and/or the following provisions of 
the N.C. Coastal Area Management or N.C. Dredge and Fill Act: 

15A NCAC 07H .0306 (a)(3)(A) which states: “A building or other structure less than 5,000 square feet 
requires a minimum setback of 60 feet or 30 times the shoreline erosion rate, whichever is greater”. For this location, 
30 times the shoreline erosion rate results in a setback of 90 feet. 

 
Concurrently, your application does not meet the exception available in 15A NCAC 07H .0309(b) because 

the lot was not platted before June 1, 1979 (Onslow County Registry Map Book 29, Page 223), and because the 
footprint of the proposed structure exceeds 1,000 square feet and total floor area exceeds 2,000 square feet.  

 
Given the preceding findings, it is necessary that your request for issuance of a CAMA Minor Permit under 

the Coastal Area Management Act be denied. This denial is made pursuant to N.C.G.S. 113A-120(a)(8), which 
requires denial for projects inconsistent with the state guidelines for Areas of Environmental Concern or a local land 
use plan. 

 
If you wish to appeal this denial, you are entitled to a contested case hearing. The hearing will involve 

appearing before an Administrative Law Judge who listens to evidence and arguments of both parties before making 
a final decision on the appeal. Your request for a hearing must be in the form of a written petition, complying with the 
requirements of §150B of the General Statutes of North Carolina, and must be filed with the Office of Administrative 
Hearings, 6714 Mail Service Center, Raleigh, NC 27699-6714, within twenty (20) days from the date of this denial 
letter. The requirements for filing a contested case can be found at http://www.oah.state.nc.us/hearings. Although 
OAH cannot give legal advice, any questions regarding this process should be directed to OAH at 6714 Mail Service 
Center, Raleigh, NC 27699-6714 or via telephone at 919-431-3000, including questions regarding the filing fee (if a 
filing fee is required) and/or the details of the filing process.  
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A copy of your petition filed at OAH must be served on with DEQ’s agent for service of process at the 

following address:  
William F. Lane, General Counsel  
Dept. of Environmental Quality  
1601 Mail Service Center Raleigh, NC 27699-1601 

 
Please also send a copy of the petition to the attention of Tancred Miller, Director, N.C. Division of Coastal 
Management, 400 Commerce Avenue, Morehead City, NC 28557, so that your petition may be forwarded to the 
attorney who will be representing the Respondent in the contested case proceeding. 

 
In the alternative, you may petition the N.C. Coastal Resources Commission for a variance to undertake 

development that is prohibited by the Commission’s rules (Note - a Commission variance cannot be granted if your 
project was denied due to an inconsistency with a CAMA Land Use Plan or other statutory provisions of the CAMA or 
NC Dredge & Fill Law). Applying for a variance requires that you first stipulate that the Division of Coastal 
Management applied the Rules properly in issuing this denial. Applying for a variance means that you agree that the 
legal restrictions are valid but request an exception to the restrictions because of hardships resulting from unusual 
conditions of the property. In seeking a variance, you are requesting that the Commission vary the rules at issue and 
you must state how you believe your request meets the four criteria found at N.C.G.S. § 113A-120.1. To apply for a 
variance, you must file a petition for a variance with the Director of the Division of Coastal Management and the State 
Attorney General’s Office on a standard form, which must be accompanied by additional information on the nature of 
the project and the reasons for requesting a variance. The variance request may be filed at any time but must be filed 
a minimum of six weeks before a scheduled Commission meeting to be eligible to be heard at that meeting.  

 
You may either appeal the permit decision or seek a variance. These are two separate paths and cannot be 

pursued simultaneously. If the appeal of the permit decision is denied, you may still seek a variance. However, you 
may not first seek a variance and if that is denied attempt to challenge the decision to deny the permit. Information 
about both a permit appeal in the Office of Administrative Hearings and the Variance process may be obtained at 
https://deq.nc.gov/about/divisions/coastal-management/coastal-management-permits/variances-appeals. 
 
 
Sincerely, 
 

 
Jonathan Lucas 
NC Division of Coastal Management  
400 Commerce Ave.,  
Morehead City, NC 28557  
 
  
Cc (by email): Robb Mairs, CAMA LPO Minor Permit Coordinator 
          Heather Styron, DCM District Manager 
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Stipulation re Non-compliance with CAMA Rule(s) from Which Variance Is Requested 

Betty C. Earnest 
January 06, 2025 

For purposes of this Variance Request and no other, and pursuant to the requirements set 

forth in 15A NCAC 07J.0701(c)(6), Variance Petitioner Betty C. Earnest, through counsel, 

stipulates that the development activities referenced in DCM’s September 24, 2024 denial letter 

(Stipulated Exhibit 11) addressed to her do not comply with 15A NCAC 07H .0306(a)(3)(A) 

regarding the minimum shoreline setback requirement, and that her proposed development does 

not qualify for the setback requirement exception set forth in 15A NCAC 07H .0309(b). 
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ALERT: USPS WILL RESUME MAIL SERVICE TO CANADA ON MONDAY, JANUARY 6, 2025. READ MORE › (HTTPS://ABOUT.USPS.COM/NEWSROOM/SERVICE-ALER…

ALERT: MAJOR WINTER STORM FROM CENTRAL PLAINS THROUGH MID-ATLANTIC U.S. MAY IMPACT DELIVERY. READ MORE › (HTTPS://ABOUT.USPS.COM/NE…

USPS Tracking FAQs ®

Track Packages
Anytime, Anywhere

Get the free Informed Delivery  feature to receive
automated notifications on your packages

Learn More
 (https://reg.usps.com/xsell?

app=UspsTools&ref=homepageBanner&appURL=https%3A%2F%2Finformeddelivery.usps.com/box/pages/intro/start.action)

®

See Less 

Tracking Number:

70223330000068756369
Copy Add to Informed Delivery (https://informeddelivery.usps.com/)

Latest Update

Your item was delivered to an individual at the address at 4:40 pm on
December 23, 2024 in CONCORD, NC 28027.

Get More Out of USPS Tracking:

USPS Tracking Plus®

Arrived at USPS Regional Facility

CHARLOTTE NC DISTRIBUTION CENTER 
December 22, 2024, 5:11 pm

Arrived at USPS Regional Facility

COLUMBIA SC PROCESSING CENTER 
December 21, 2024, 10:54 pm

Hide Tracking History

What Do USPS Tracking Statuses Mean?
(https://faq.usps.com/s/article/Where-is-my-package)

Delivered
Delivered, Left with Individual

CONCORD, NC 28027 
December 23, 2024, 4:40 pm

Text & Email Updates 

USPS Tracking Plus® 

Product Information 

Track Another Package

Need More Help?

Contact USPS Tracking support for further assistance.

FAQs

Enter tracking or barcode numbers

Remove 

Feedback
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Outlook

Betty Earnest variance

From Steve Ferko <ferkoinsurance@yahoo.com>

Date Sat 2/1/2025 3:31 PM

To Clark Wright <icw@dhwlegal.com>

Cc Samantha Hamilton <seh@dhwlegal.com>

To whom it may concern,
I, Steve Ferko, am in full support of granting a variance for Betty Earnest.  I live at 1172 New River Inlet
Rd. Two lots away. I have reviewed the proposed new house plans and support them in their entirety.

Regards,
Steve Ferko
704-909-9770
Ferkoinsurance@yahoo.com
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Outlook

Variance approval to rebuild the home that was destroyed by fire.

From Susan Dior <susandior@gmail.com>

Date Fri 1/31/2025 4:19 PM

To Samantha Hamilton <seh@dhwlegal.com>; Clark Wright <icw@dhwlegal.com>

Cc bethhanwell@live.com <bethhanwell@live.com>

To whom it may concern,
We are: Susan and Rex Ballard, of 1226 New River Inlet Road, North Topsail Beach, NC 28460

Please allow Betty Earnest and family, the variance needed to rebuild their home that was unfortunately
destroyed by fire.  As their neighbors about 10 or so houses down from their property...our hearts were
broken when we saw their home after the fire.  One cannot help but put themselves in the same position
when tragedy strikes.  First and foremost, once you find out that no humans nor pets were harmed, you
cannot help but grieve over the loss of the home.  We all know too well, the memories that are made at a
beach house can be some of the best memories ever!  This family has already been through so much
stress, sadness and heartache, for losing their home.  *Please allow them to rebuild!  The new house
plan that has been chosen is beautiful, and to be honest….it will be nice to see it sitting there as soon as
possible.  It is very sad for all that pass by to see the stair case still there, but the house is completely
gone, and then it hits you over and over again, of the tragedy that the fire caused, and what was sadly
taken away forever. 

Thank you for your time, attention, and consideration in reading this letter.

Sincerely yours,
Susan and Rex Ballard
919-931-6639 SB
919-349-9224 RB
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CRC-23-09 
 

April 12, 2023 
 

MEMORANDUM  
 
TO:   Coastal Resources Commission  
FROM:  Ken Richardson 
SUBJECT:  Exception for Lots Platted Post-1979 15A NCAC 07H .0309 
 
15A NCAC 07H .0309(b) is an existing rule that defines conditions for exceptions within the Ocean 
Hazard AEC (OHA) setback when proposed development cannot meet the required erosion rate-
based construction setback. This rule limits the exception to lots created before June 1, 1979, to a 
total floor area no greater than 2,000 square feet with a maximum 1,000 square foot footprint, and 
requires the structure to be set back the maximum feasible distance on the lot (a minimum of 60 feet) 
and no more oceanward than the landward-most adjacent structure.   
 
At your February 2023 meeting, DCM Staff reviewed draft amendments to 15A NCAC 07H .0309(b) 
to address concerns expressed over the inability to apply this exception within the oceanfront setback 
to lots created after June 1, 1979.  This issue was raised following the repeal of 15A NCAC 07H .0104, 
which contained similar provisions for lots created after June 1, 1979, that could not meet the required 
setback. Aside from the date stipulations, the primary differences between the two rules were that 
07H .0104 allowed the option to measure setbacks using the erosion setback factor in place at the 
time the lot was platted, while 07H .0309(b) requires a setback of at least 60 feet regardless of the 
erosion rate setback factor. Both rules limited new construction to no greater than 2,000 square feet, 
but 07H .0309 limits a structure’s footprint to 1,000 square feet. Although separate rules, they had 
been commonly referred to as the “small structure exceptions.”   
 
Staff is proposing amendments to 07H .0309(b) to remove the 1,000 square feet footprint, retain the 
total floor area of 2,000 square feet, and remove the June 1, 1979 stipulation. This would make 
the .0309 exception applicable to all oceanfront and inlet areas, except for Unvegetated Beach Areas. 
For those that cannot meet the minimum setback for a larger structure, they could potentially utilize 
this exception for a structure up to 2,000 square feet if the other conditions outlined above are met. 
This amendment addresses the primary concern related to the earlier repeal of 07H .0104, while 
removing the complexity of tracking past erosion rates and recognizing the dates that lots were platted 
during Minor Permit reviews. 
 
DCM Staff are asking the Commission to consider approval of the proposed amendments to 15A 
NCAC 07H .0309(b) to move forward with rulemaking. 
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PROPOSED AMENDMENTS: 
 

15A NCAC 07H .0309 USE STANDARDS FOR OCEAN HAZARD AREAS: EXCEPTIONS 

(a)  The following types of development shall be permitted seaward of the oceanfront setback requirements of Rule 

.0306(a) of this Section if all other provisions of this Subchapter and other state and local regulations are met: 

(1) campsites; 

(2) driveways and parking areas with clay, packed sand, or gravel; 

(3) elevated decks not exceeding a footprint of 500 square feet. Existing decks exceeding a footprint of 

500 square feet may be replaced with no enlargement beyond their original dimensions; 

(4) beach accessways consistent with Rule .0308(c) of this Section; 

(5) unenclosed, uninhabitable gazebos with a footprint of 200 square feet or less; 

(6) uninhabitable, single-story storage sheds with a foundation or floor consisting of wood, clay, packed 

sand or gravel, and a footprint of 200 square feet or less; 

(7) temporary amusement stands consistent with Section .1900 of this Subchapter; 

(8) sand fences;  

(9) swimming pools; and 

(10) fill not associated with dune creation that is obtained from an upland source and is of the same 

general characteristics as the sand in the area in which it is to be placed. 

In all cases, this development shall be permitted only if it is landward of the vegetation line or pre-project vegetation 

line, whichever is applicable; involves no alteration or removal of primary or frontal dunes which would compromise 

the integrity of the dune as a protective landform or the dune vegetation; is not essential to the continued existence or 

use of an associated principal development; and meets all other non-setback requirements of this Subchapter. 

(b)  Where application of the oceanfront Ocean Hazard Area setback requirements of Rule .0306(a) of this Section 

would preclude placement of a structure on a lot existing as of June 1, 1979, the structure shall be permitted seaward 

of the applicable setback line in Ocean Erodible Areas, State Ports Inlet Management Areas, and Inlet Hazard Areas, 

but not Unvegetated Beach Areas Areas, the structure shall be permitted seaward of the applicable setback line if each 

of the following conditions are met:  

(1) The development is set back from the ocean the maximum feasible distance possible on the existing 

lot and the development is designed to minimize encroachment into the setback area; 

(2) The development is at least 60 feet landward of the vegetation line, measurement line, or pre-project 

vegetation line, whichever is applicable; 

(3) The development is not located on or oceanward of a frontal dune, but is entirely behind the 

landward toe of the frontal dune; 

(4) The development incorporates each of the following design standards, which are in addition to those 

required by Rule .0308(d) of this Section; 
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(A) All pilings shall have a tip penetration that extends to at least four feet below mean sea 

level; 

(B) The footprint of the structure shall be no more than 1,000 square feet, and the total floor 

area of the structure shall be no more than 2,000 square feet. For the purpose of this Section, 

roof-covered decks and porches that are structurally attached shall be included in the 

calculation of footprint; 

(C) Driveways and parking areas shall be constructed of clay, packed sand or gravel except in 

those cases where the development does not abut the ocean and is located landward of a 

paved public street or highway currently in use. In those cases, other material may be used; 

and 

(D) No portion of a building's total floor area, including elevated portions that are cantilevered, 

knee braced, or otherwise extended beyond the support of pilings or footings, may extend 

oceanward of the total floor area of the landward-most habitable building or structure. The 

alignment shall be measured from the most oceanward point of the adjacent building or 

structure's roof line, including roofed decks. An "adjacent" property is one that shares a 

boundary line with the site of the proposed development. When no adjacent building or 

structure exists, or the geometry or orientation of a lot or shoreline precludes the placement 

of a building in line with the landward most adjacent structure of similar use, an average 

line of construction shall be determined by the Director of the Division of Coastal 

Management based on an approximation of the average seaward-most positions of the 

rooflines of adjacent structures along the same shoreline, extending 500 feet in either 

direction. If no structures exist within this distance, the proposed structure shall meet the 

applicable setback from the Vegetation Line but shall not be held to the landward-most 

adjacent structure or an average line of structures. The ocean hazard setback shall extend 

landward of the vegetation line, static vegetation line or measurement line, whichever is 

applicable, a distance no less than 60 feet. 

(5) All other provisions of this Subchapter and other state and local regulations are met. If the 

development is to be serviced by an on-site waste disposal system, a copy of a valid permit for such 

a system shall be submitted as part of the CAMA permit application. 

(c)  The following types of water dependent development shall be permitted seaward of the oceanfront setback 

requirements of Rule .0306(a) of this Section if all other provisions of this Subchapter and other state and local 

regulations are met: 

(1) piers providing public access; and 

(2) maintenance and replacement of existing state-owned bridges, and causeways and accessways to 

such bridges. 

(d)  Replacement or construction of a pier house associated with an ocean pier shall be permitted if each of the 

following conditions is met: 

108



 

 
 

(1) The ocean pier provides public access for fishing and other recreational purposes whether on a 

commercial, public, or nonprofit basis; 

(2) Commercial, non-water dependent uses of the ocean pier and associated pier house shall be limited 

to restaurants and retail services. Residential uses, lodging, and parking areas shall be prohibited; 

(3) The pier house shall be limited to a maximum of two stories; 

(4) A new pier house shall not exceed a footprint of 5,000 square feet and shall be located landward of 

mean high water; 

(5) A replacement pier house may be rebuilt not to exceed its most recent footprint or a footprint of 

5,000 square feet, whichever is larger; 

(6) The pier house shall be rebuilt to comply with all other provisions of this Subchapter; and 

(7) If the pier has been destroyed or rendered unusable, replacement or expansion of the associated pier 

house shall be permitted only if the pier is being replaced and returned to its original function. 

(e)  In addition to the development authorized under Paragraph (d) of this Rule, small scale, non-essential development 

that does not induce further growth in the Ocean Hazard Area, such as the construction of single family piers and 

small scale small-scale erosion control measures that do not interfere with natural oceanfront processes, shall be 

permitted in the Ocean Hazard Area along those portions of shoreline that exhibit features characteristic of an 

Estuarine Shoreline. Such features include the presence of wetland vegetation, and lower wave energy and erosion 

rates than in the adjoining Ocean Erodible Area. Such development shall be permitted under the standards set out in 

Rule .0208 of this Subchapter. For the purpose of this Rule, small scale small-scale is defined as those projects which 

are eligible for authorization under 15A NCAC 07H .1100, .1200, and 15A NCAC 07K .0203. 

(f)  Transmission lines necessary to transmit electricity from an offshore energy-producing facility may be permitted 

provided that each of the following conditions is met: 

(1) The transmission lines are buried under the ocean beach, nearshore area, and primary and frontal 

dunes, all as defined in Rule .0305 of this Section, in such a manner so as to ensure that the 

placement of the transmission lines involves no alteration or removal of the primary or frontal dunes; 

and 

(2) The design and placement of the transmission lines shall be performed in a manner so as not to 

endanger the public or the public's use of the beach. 

(g)  Existing stormwater outfalls as of the last amended date of this rule within the Ocean Hazard AEC that are owned 

or maintained by a State agency or local government, may be extended oceanward subject to the provisions contained 

within 15A NCAC 07J .0200. Outfalls may be extended below mean low water and may be maintained in accordance 

with 15A NCAC 07K .0103. Shortening or lengthening of outfall structures within the authorized dimensions, in 

response to changes in beach width, is considered maintenance under 15A NCAC 07K .0103. Outfall extensions may 

be marked with signage and shall not prevent pedestrian or vehicular access along the beach. This Paragraph does not 

apply to existing stormwater outfalls that are not owned or maintained by a State agency or local government. 

 

History Note: Authority G.S. 113A-107(a); 113A-107(b); 113A-113(b)(6)a; 113A-113(b)(6)b; 113A-113(b)(6)d; 

113A-124; 
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Eff. February 2, 1981; 

Amended Eff. April 1, 2020; June 1, 2010; February 1, 2006; September 17, 2002 pursuant to S.L. 

2002-116; August 1, 2000; August 1, 1998; April 1, 1996; April 1, 1995; February 1, 1993; January 

1, 1991; April 1, 1987; 

Readopted Eff. December 1, 2020;  

Amended Eff. December 1, 2022; August 1, 2022. 
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NC COASTAL RESOURCES 
COMMISSION MEETING

February 26, 2025

Betty C. Earnest 
(CRC-VR-25-01)

1180 New River Inlet Road 
North Topsail Beach 
Oceanfront Setback
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Subject Property – 1180 
New River Inlet Rd, 
North Topsail Beach

Image Source – DCM Map Viewer
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Image Source – DCM Map Viewer

142



Image Source – Onslow County GIS

Subject Property –
1180 New River Inlet Rd, 
North Topsail Beach

2024
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Image Source – Onslow County GIS

1180 NRI
1174 NRI
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View of lot from New River Inlet Road (facing toward ocean)

1180 New River Inlet Road146



View of the side of the house (facing down the beach)

Ocean
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View from the dune (facing inland)
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View of the side of the house (facing up the beach)

Ocean
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Image Source – Onslow County GIS
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90’ ocean hazard
setback

FLSNV

Image Source: Site plan submitted with CAMA minor permit application 56-24

*hypothetical*
60’ ocean hazard

setback

Easement 
setback
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90’ ocean hazard
setback

FLSNV

Image Source: Site plan submitted as stipulated exhibit to variance request

*hypothetical*
60’ ocean hazard

setback

Revised Plot Plan

Easement 
setback
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Image Source – Onslow County GIS

2018 2020
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Approx.
Image Source – Onslow CoSunttyaGbISle N
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G.S. 113A-120.1
To grant a variance, the Commission must affirmatively find Petitioner 
must show each of the four factors listed in G.S. 113A-120.1(a).

(1)

(2)

(3)

(4)

that unnecessary hardships would result from strict 
application of the development rules, standards, or 
orders issued by the Commission;
that such hardships result from conditions peculiar to 
the petitioner's property such as location, size, or 
topography;
that such hardships did not result from actions taken by 
the petitioner; and
that the requested variance is consistent with the spirit, 
purpose and intent of the Commission's rules, standards 
or orders; will secure the public safety and welfare; and 
will preserve substantial justice.

(b) The Commission may impose reasonable and appropriate conditions 
and safeguards upon any variance it grants.

158


	a Earnest Cover
	aa ATTACHMENT A  RELEVANT RULES
	aaa FINAL Earnest Stip Facts
	aaaa FINAL POSITIONS EARNEST
	aaaaaa ATTACHMENT D
	aaaaaaa Earnest CAMA Variance Request Form
	b deed
	bb plat
	c covenants
	cc DOT easement
	d aerials
	e appraisal
	f fire pics
	f insurance co
	g DCM Map Viewer
	gg
	h application
	i notice
	i receipts
	ii other tracking
	iii IMG_20240930_0001
	j denial
	k stipulation
	l notice of variance
	ll Statement from Stever Ferko in Support of Variance
	ll Susan and Rex Ballard Statement in Support of Earnest Variance
	m CRC 23-09_Exception_for_Platted_Lots_Post-1979
	Proposed amendments:
	15A NCAC 07H .0309 USE STANDARDS FOR OCEAN HAZARD AREAS: EXCEPTIONS
	(a)  The following types of development shall be permitted seaward of the oceanfront setback requirements of Rule .0306(a) of this Section if all other provisions of this Subchapter and other state and local regulations are met:
	In all cases, this development shall be permitted only if it is landward of the vegetation line or pre-project vegetation line, whichever is applicable; involves no alteration or removal of primary or frontal dunes which would compromise the integrity...
	(b)  Where application of the oceanfront Ocean Hazard Area setback requirements of Rule .0306(a) of this Section would preclude placement of a structure on a lot existing as of June 1, 1979, the structure shall be permitted seaward of the applicable s...
	(c)  The following types of water dependent development shall be permitted seaward of the oceanfront setback requirements of Rule .0306(a) of this Section if all other provisions of this Subchapter and other state and local regulations are met:
	(d)  Replacement or construction of a pier house associated with an ocean pier shall be permitted if each of the following conditions is met:
	(e)  In addition to the development authorized under Paragraph (d) of this Rule, small scale, non-essential development that does not induce further growth in the Ocean Hazard Area, such as the construction of single family piers and small scale small...
	(f)  Transmission lines necessary to transmit electricity from an offshore energy-producing facility may be permitted provided that each of the following conditions is met:
	(g)  Existing stormwater outfalls as of the last amended date of this rule within the Ocean Hazard AEC that are owned or maintained by a State agency or local government, may be extended oceanward subject to the provisions contained within 15A NCAC 07...


	mm April 2023 CRC Min (1)
	mm June 2023 CRC Min (2)
	o Revised Plot Plan Footprints Outlined
	oo Earnest Building Envelope area
	p FINAL Earnest PP
	Slide Number 1
	Slide Number 2
	Slide Number 3
	2024
	Slide Number 5
	Slide Number 6
	1180 New River Inlet Road
	Slide Number 8
	Slide Number 9
	Slide Number 10
	Slide Number 11
	Slide Number 12
	Slide Number 13
	Slide Number 14
	Slide Number 15
	2018
	Slide Number 17
	Slide Number 18
	Slide Number 19




