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(b) Justification

The Proposed Rule attempts to re-focus the CRC’s temporary erosion control response
provisions by relating them to the larger objective of long-term shoreline erosion response.
Along these lines, the Proposed Rule replaces the retrospective, micro-perspective of the current
sandbag rule, which focuses on erosion threat to individual property, with a prospective, macro-
perspective that focuses on a community’s long-term response to shoreline erosion and its efforts
to mitigate the landward migration of the shoreline, the degradation public beaches, and the loss
of public facilities and private property. The goal of the Proposed Rule is to allow for temporary
protection of threatened structures until a long-term response plan can be implemented and
perform as designed or the inlet channel begins to migrate toward its optimum position
effectively decelerating erosion (and causing accretion) on the shoreline in question. Refocusing
the rule governing sandbags in this manner is consistent with the CRC’s stated policies that
“government policies should not only address existing erosion problems but should aim toward
minimizing future erosion problems” 7M.0202(h).

Consistent with the CRC’s stated policy that temporary erosion control measures must be
“compatible with public use and enjoyment of the beach” 7M.0202(e), the Proposed Rule
proposes no change with respect to the time limit imposed on the use of sandbags that are
protecting structures located in communities that are not pursuing long-term shoreline erosion
response plans.

Long-term response plans to shoreline erosion take years to implement. The CRC has
declared that the “replenishment of sand on ocean beaches can provide storm protection and a
viable alternative to allowing the ocean shoreline to migrate landward threatening to degrade
public beaches and cause the loss of public facilities and private property.” 7M.0202(c).
Further, the CRC has declared that “beach restoration projects can present a feasible alternative
to the loss or massive relocation of oceanfront development.” 7M.0202(c). Thus, the CRC has
recognized that beach nourishment and beach restoration can be viable responses to the problems
caused by shoreline erosion. Similarly, DCM has permitted and overseen inlet relocation
projects in response to shoreline erosion problems. Additionally, the CRC has declared that
“innovative institutional programs and scientific research that will provide for effective
management of coastal shorelines” will be considered by DCM and the CRC, effectively
recognizing that certain conditions or circumstances along North Carolina’s coastline may
require innovative approaches and methodologies for meeting the CRC’s policy objectives
related to minimizing the losses caused by shoreline erosion.

Beach nourishment projects, inlet relocation projects, and innovative solutions to
shoreline erosion take many years to plan, design, fund, permit and implement. The CRC’s
temporary erosion control policy currently does not reflect the reality that long-term response
plans to shoreline erosion can take years and should be revised to be consistent with its current
long-term shoreline management policies.
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The current rule and practice do not improve public access to the beach. The current rule,
which requires that sandbags be removed after two (2) years in some cases and five (5) years in
others does not have the effect of improving public access to the beach. In addition, the practice
of granting time extensions to owners of threatened property perpetuates the public access
impediment posed by sandbags. And, in many cases, removing the sandbags will result in the
loss of beach, such that there will be no beach for the public to access.

The nature and severity of problems caused by erosion vary in the Ocean Hazard System.
The Ocean Hazard System is made up of oceanfront lands and the inlets that connect the ocean
to the sounds. Consequently, the CRC has designated three ocean hazard AECs: the Ocean
Erodible AEC; the High Hazard Flood AEC; and the Inlet Hazard AEC. The Inlet Hazard AEC
covers the lands next to ocean inlets. The CRC has recognized that inlet shorelines are especially
vulnerable to erosion and flooding and can shift suddenly and dramatically. The distance the
Inlet Hazard AEC extends inland is estimated to be large enough to encompass those lands
where the inlet can be expected to migrate. The current sandbag rules do not recognize the
varying degree of erosion problems that exist within the Ocean Hazard System. Specifically, the
current sandbag rules make no allowance for mitigating the dramatic and rapid erosion problems
that are characteristic of the Inlet Hazard AEC and which may persist and recur with frequency.

In most cases, relocation of the threatened structure is not a practical alternative. As
property values at the coast continue to rise, the relocation of threatened structures is not a
practical alternative for most property owners. In fact, history indicates that most property
owners opt for demolition of the threatened structure as opposed to relocation of the threatened
structure. In addition, much of the coastal area, particularly beach communities, have built out
so that empty lots are scarce. Certainly, the reality has shifted dramatically from that of 30 years
ago when owners could move their cottage inland as erosion occurred.

The loss of oceanfront property equals a reduction in tax base. Whether the structure is
relocated or demolished, the loss of oceanfront property results in a reduction, and quite possibly
a dramatic reduction, in the local tax base.

Permits are not recorded in the chain of title. The current rules provide that an
imminently threatened structure may be protected only once, regardless of ownership.
7H.0308(a)(2)(L). Sandbag permits are not recorded with the register of deeds and, therefore,
are not in the property’s chain of title. Some unsuspecting oceanfront property owners may have
purchased their property unaware of the fact that the structure on the property been previously
permitted. Unless the permit was provided by the seller of the property to the subsequent
purchaser, the purchaser has no choice but to rely on the records kept by DCM or the local
government, as the case may be. Thus, the possibility exists that a property owner may have
purchased the property unaware that the structure had been previously permitted, even despite
reasonable due diligence efforts.

The current policy will continue to consume staff time and resources. Given these
realities, the number of variance requests for the extension of time limits on sandbag permits will
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rise. Moreover, application of the current sandbag rules arguably results in an unconstitutional
taking with respect to that property that is lost to erosion, thereby exposing the State of North
Carolina to serious litigation risk.

A3) Effect of Proposed Rule on Existing Rules

For communities that are actively pursuing a long-term response plan for shoreline
erosion, the Proposed Rule allows sandbags to remain in place while the community plans and
implements its long-term response plan for shoreline erosion and until the plan has had ample
time to function as designed. Thus, the Proposed Rule deletes the criteria by which a community
is considered to be actively pursuing a beach nourishment project and includes criteria by which
a community shall be considered to be actively pursuing a long-term shoreline erosion response
plan, which include a plan, sand resources, if applicable, and funding sources. The Proposed
Rule affords the CRC the right to review the status of the community’s plan at regular intervals,
and if the CRC no longer considers the community to be actively pursuing its plan, then the
sandbags in such community become subject to the time periods prescribed for communities
with no plan. All property owners in such a community must agree to remove the imminently
threatened structure at the end of the period.

The Proposed Rule modifies the current limitation that a structure may be protected only
once to allow property owners of structures located in an Inlet Hazard AEC for which the
community has adopted a “natural” long-term shoreline erosion response plan to apply for a
permit, regardless of whether the structure to be protected has been previously permitted.

Finally, the Proposed Rule requires that a sandbag permit be recorded in the chain of title
with the Register of Deeds of the county in which the property is located.

(4)  Data in Support of Proposed Rule

DCM estimates that one hundred and fifty (150) oceanfront properties are subject to the
May 2008 removal deadline. These properties that are currently protected by sandbags include
roads, residential and commercial buildings. Removing the sandbags from those properties
could, and in many cases will, result in the structure being condemned and lost entirely. In many
cases, removing the structures will deny property owners the reasonable use of their oceanfront

property.

When the current sandbag rule was first enacted, North Carolina’s coastal areas were not
experiencing the development boom cycle that has been occurring over the past decades. Given
the rate of development that has occurred along the coast over the last several years, undeveloped
land is scare, posing an impediment to the relocation of threatened structures. In addition, given
the dramatic increase in coastal property values that has accompanied the development boom,
relocation may not always be a cost-effective option for the property owner.

B Effect of Proposed Rule on Existing Practice
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The Proposed Rule incentivizes the development of a long-term shoreline erosion
response plan. The current practice of granting variances to work with the owners of threatened
property (both public and private) in the aftermath of active storm periods and efforts to secure
beach nourishment projects has had the effect of allowing sandbags to remain on the shoreline
for indefinite periods of time, impeding public access and impairing the public’s ability and right
to move freely along the shoreline. In this regard, the Proposed Rule will provide a much greater
degree of certainty to the owners of threatened property and to the public as to when and under
what conditions sandbags must be removed.

©) Name and Address of Petitioner

Mack A. Paul, IV, Esq.

Kennedy Covington Lobdell & Hickman, L.L.P.
P.O. Box 17047

Raleigh, North Carolina 27619-7047

Sincerely,
% w el () . ,‘/Q

Mack A. Paul IV
For the Firm
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15A NCAC 07H .0308

SPECIFIC USE STANDARDS FOR OCEAN HAZARD AREAS

(a) Ocean Shoreline Erosion Control Activities:
Use Standards Applicable to all Erosion Control Activities:

M

A)
(B)

©

(D)

(E)

(F)
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(H)
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All oceanfront erosion response activities shall be consistent with the general policy

statements in 15A NCAC 07M .0200.

Permanent erosion control structures may cause significant adverse impacts on the value

and enjoyment of adjacent properties or public access to and use of the ocean beach, and,

therefore, are prohibited. Such structures include bulkheads, seawalls, revetments, jetties,

groins and breakwaters.

Rules concerning the use of oceanfront erosion response measures apply to all oceanfront

properties without regard to the size of the structure on the property or the date of its

construction.

All permitted oceanfront erosion response projects, other than beach bulldozing and

temporary placement of sandbag structures, shall demonstrate sound engineering for their

planned purpose.

Shoreline erosion response projects shall not be constructed in beach or estuarine areas

that sustain substantial habitat for fish and wildlife species, as identified by natural

resource agencies during project review, unless mitigation measures are incorporated into

project design, as set forth in Rule .0306(i) of this Section.

Project construction shall be timed to minimize adverse effects on biological activity.

Prior to completing any erosion response project, all exposed remnants of or debris from

failed erosion control structures must be removed by the permittee.

Erosion control structures that would otherwise be prohibited by these standards may be

permitted on finding that:

(i) the erosion control structure is necessary to protect a bridge which provides the
only existing road access on a barrier island, that is vital to public safety, and is
imminently threatened by erosion as defined in Part (a)(2)(B) of this Rule;

(ii) the erosion response measures of relocation, beach nourishment or temporary
stabilization are not adequate to protect public health and safety; and
(iii) the proposed erosion control structure will have no adverse impacts on adjacent

properties in private ownership or on public use of the beach.
Structures that would otherwise be prohibited by these standards may also be permitted
on finding that:

@) the structure is necessary to protect a state or federally registered historic site
that is imminently threatened by shoreline erosion as defined in Part (a)(2)(B) of
this Rule; and

(ii) the erosion response measures of relocation, beach nourishment or temporary
stabilization are not adequate and practicable to protect the site; and

(iii) the structure is limited in extent and scope to that necessary to protect the site;
and

(iv) any permit for a structure under this Part (I) may be issued only to a sponsoring

public agency for projects where the public benefits outweigh the short or long
range adverse impacts. Additionally, the permit shall include conditions
providing for mitigation or minimization by that agency of any unavoidable
adverse impacts on adjoining properties and on public access to and use of the
beach.
Structures that would otherwise be prohibited by these standards may also be permitted
on finding that:

@) the structure is necessary to maintain an existing commercial navigation channel
of regional significance within federally authorized limits; and

(ii) dredging alone is not practicable to maintain safe access to the affected channel,
and

(iii) the structure is limited in extent and scope to that necessary to maintain the
channel; and

@iv) the structure shall not adversely impact fisheries or other public trust resources;
and
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) any permit for a structure under this Part (J) may be issued only to a sponsoring
public agency for projects where the public benefits outweigh the short or long
range adverse impacts. Additionally, the permit shall include conditions
providing for mitigation or minimization by that agency of any unavoidable
adverse impacts on adjoining properties and on public access to and use of the
beach.

Proposed erosion response measures using innovative technology or design shall be

considered as experimental and shall be evaluated on a case-by-case basis to determine

consistency with 15A NCAC 7M .0200 and general and specific use standards within this

Section.

Temporary Erosion Control Structures:

A)
B

Permittable temporary erosion control structures shall be limited to sandbags placed
above mean high water and parallel to the shore.

Temporary erosion control structures as defined in Part (2)(A) of this Subparagraph shall
be used to protect only imminently threatened roads and associated right of ways, and
bulldmgs and assoc1ated septlc systems

WA structure shall be consndered to be unmmently

€D

(PE)

(EE)

threatened if itsthe structure’s foundation, septic system, or right-of-way in the case of
roads, is less than 20 feet away from the erosion scarp. Buildings and roads located more
than 20 feet from the erosion scarp or in areas where there is no obvious erosion scarp
may also be found to be imminently threatened when site conditions, such as a flat beach
profile or accelerated erosion, increase the risk of imminent damage to the structure.
Temporary erosion control structures shall be used to protect only the principal structure
and its associated septic system, but not such appurtenances as gazebos, decks or any
amenity that is allowed as an exception to the erosion setback requirement.

Temporary erosion control structures may be placed seaward of a septic system when
there is no alternative to relocate it on the same or adjoining lot so that it is landward of
or in line with the structure being protected.

Temporary erosion control structures shall not extend more than 20 feet past the sides of
the structure to be protected. The landward side of such temporary erosion control
structures shall not be located more than 20 feet seaward of the structure to be protected
or the rlght-of-way in the case of roads
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i i temporary erosion control structure may remain in

place for up to two_(2) years after the date of approval if it is protecting a building with a

total floor area of 5000 sq. ft. or less, or, for up to five (5) years if the building has a total

floor area of more than 5000 sq. ft. A temporary erosion control structure may remain in

place for up to five (5) years if it is protecting a bridge or a road. However, a temporary
. I hall | itted | ity that i ivel

1) The property owner shall be responsible for removal of the temporary erosion control
structure within 30 days of the end of the allowable time period. A-temperary-sandbag
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i £GJ) Once the temporary
erosion control structure is determined to be unnecessary due to relocation or
removal of the threatened structure or beach-neurishmentimplementation of the
long-term shoreline erosion response plan, it shall be removed by the property
owner within 30 days of official notification from the Division.

Removal of temporary erosion control structures shall not be required if they are covered
by dunes with stable and natural vegetation.

The property owner shall be responsible for the removal of remnants of all portions of
any damaged temporary erosion control structure.

Sandbags used to construct temporary erosion control structures shall be tan in color and
three to five feet wide and seven to 15 feet long when measured flat. Base width of the
structure shall not exceed 20 feet, and the height shall not exceed six feet.

Soldier pilings and other types of devices to anchor sandbags shall not be allowed.

An imminently threatened structure may be protected only once, regardless of ownership,
s Ll WNECTE 1€ nyonts NIreatCned e DCALCC ] DI | g C

f h _the Regi [ Deeds of il in_which the imminentl
threatened structure is located. In the case of a building, a temporary erosion control
structure may be extended, or new segments constructed, if additional areas of the
building become imminently threatened. Where temporary structures are installed or
extended incrementally, the time period for removal under Part (EH) of this
Subparagraph shall begin at the time the initial erosion control structure is installed. For

the purpose of this Rule:
(i) a building and septic system shall be considered as separate structures.
(ii) a road or highway shall be allowed to be incrementally protected as sections

become imminently threatened. The time period for removal of each section of
sandbags shall begin at the time that section is installed in accordance with Part
(EH) of this Subparagraph.
Existing sandbag structures may be repaired or replaced within their originally permitted
dimensions during the time period allowed under Part (EH) of this Subparagraph.
Existing sandbag structures that have been properly installed prior to May 1, 1995 shall
be allowed to remain in place according to the provisions of Parts (EH), (GI) and (HJ) of
this Subparagraph with the pertinent time periods beginning on May 1, 1995.

Beach Nourishment. Sand used for beach nourishment shall be compatible with existing grain
size and type. Sand to be used for beach nourishment shall be taken only from those areas where
the resulting environmental impacts will be minimal.

Beach Bulldozing. Beach bulldozing (defined as the process of moving natural beach material
from any point seaward of the first line of stable vegetation to create a protective sand dike or to



obtain material for any other purpose) is development and may be permitted as an erosion

response if the following conditions are met:

(A) The area on which this activity is being performed shall maintain a slope of adequate
grade so as to not endanger the public or the public's use of the beach and shall follow the
pre-emergency slope as closely as possible. The movement of material utilizing a
bulldozer, front end loader, backhoe, scraper, or any type of earth moving or construction
equipment shall not exceed one foot in depth measured from the pre-activity surface
elevation;

B) The activity shall not exceed the lateral bounds of the applicant's property unless he has
permission of the adjoining land owner(s);

© Movement of material from seaward of the mean low water line will require a CAMA
Major Development and State Dredge and Fill Permit;

D) The activity shall not increase erosion on neighboring properties and shall not have an
adverse effect on natural or cultural resources;

(E) The activity may be undertaken to protect threatened on-site waste disposal systems as

well as the threatened structure's foundations.

(b) Dune Establishment and Stabilization. Activities to establish dunes shall be allowed so long as the following
conditions are met:
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Any new dunes established shall be aligned to the greatest extent possible with existing adjacent
dune ridges and shall be of the same general configuration as adjacent natural dunes.

Existing primary and frontal dunes shall not, except for beach nourishment and emergency
situations, be broadened or extended in an oceanward direction.

Adding to dunes shall be accomplished in such a manner that the damage to existing vegetation is
minimized. The filled areas shall be immediately replanted or temporarily stabilized until planting
can be successfully completed.

Sand used to establish or strengthen dunes shall be of the same general characteristics as the sand
in the area in which it is to be placed.

No new dunes shall be created in inlet hazard areas.

Sand held in storage in any dune, other than the frontal or primary dune, may be redistributed
within the AEC provided that it is not placed any farther oceanward than the crest of a primary
dune or landward toe of a frontal dune.

No disturbance of a dune area shall be allowed when other techniques of construction can be
utilized and alternative site locations exist to avoid unnecessary dune impacts.

(c) Structural Accessways:
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Structural accessways shall be permitted across primary dunes so long as they are designed and
constructed in a manner that entails negligible alteration on the primary dune. Structural
accessways shall not be considered threatened structures for the purpose of Paragraph (a) of this
Rule.

An accessway shall be conclusively presumed to entail negligible alteration of a primary: dune

provided that:

A) The accessway is exclusively for pedestrian use;

(B) The accessway is less than six feet in width;

© The accessway is raised on posts or pilings of five feet or less depth, so that wherever

possible only the posts or pilings touch the frontal dune. Where this is deemed
impossible, the structure shall touch the dune only to the extent absolutely necessary. In
no case shall an accessway be permitted if it will diminish the dune's capacity as a
protective barrier against flooding and erosion; and
(D) Any areas of vegetation that are disturbed are revegetated as soon as feasible.
An accessway which does not meet Part (2)(A) and (B) of this Paragraph shall be permitted only if
it meets a public purpose or need which cannot otherwise be met and it meets Part (2)(C) of this
Paragraph. Public fishing piers shall not be deemed to be prohibited by this Rule, provided all
other applicable standards are met.
In order to avoid weakening the protective nature of primary and frontal dunes a structural
accessway (such as a "Hatteras ramp") shall be provided for any off-road vehicle (ORV) or
emergency vehicle access. Such accessways shall be no greater than 10 feet in width and shall be
constructed of wooden sections fastened together over the length of the affected dune area.



(d) Building Construction Standards. New building construction and any construction identified in .0306(a)(5) and
077 .0210 shall comply with the following standards:
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In order to avoid danger to life and property, all development shall be designed and placed so as to
minimize damage due to fluctuations in ground elevation and wave action in a 100-year storm.
Any building constructed within the ocean hazard area shall comply with relevant sections of the
North Carolina Building Code including the Coastal and Flood Plain Construction Standards and
the local flood damage prevention ordinance as required by the National Flood Insurance Program.
If any provision of the building code or a flood damage prevention ordinance is inconsistent with
any of the following AEC standards, the more restrictive provision shall control.

All building in the ocean hazard area shall be on pilings not less than eight inches in diameter if
round or eight inches to a side if square.

All pilings shall have a tip penetration greater than eight feet below the lowest ground elevation
under the structure. For those structures so located on or seaward of the primary dune, the pilings
shall extend to five feet below mean sea level.

All foundations shall be adequately designed to be stable during applicable fluctuations in ground
elevation and wave forces during a 100-year storm. Cantilevered decks and walkways shall meet
this standard or shall be designed to break-away without structural damage to the main structure.



PETITION FOR RULEMAKING CRC-08-24
15A NCAC 7H .0308(A)(2) TEMPORARY EROSION CONTROL STRUCTURES

CURRENT LANGUAGE

(2) Temporary Erosion Control Structures:

(A)

(B)

(©)

(D)

(E)

(F)

Permittable temporary erosion control structures shall be limited to sandbags
placed above mean high water and parallel to the shore.
Temporary erosion control structures as defined in Part (2)(A) of this
Subparagraph shall be used to protect only imminently threatened roads and
associated right of ways, and buildings and associated septic systems. A
structure shall be considered to be imminently threatened if its foundation, septic
system, or right-of-way in the case of roads, is less than 20 feet away from the
erosion scarp. Buildings and roads located more than 20 feet from the erosion
scarp or in areas where there is no obvious erosion scarp may also be found to
be imminently threatened when site conditions, such as a flat beach profile or
accelerated erosion, increase the risk of imminent damage to the structure.
Temporary erosion control structures shall be used to protect only the principal
structure—and its associated septic system, but not such appurtenances as
gazebos, decks or any amenity that is allowed as an exception to the erosion
setback requirement.
Temporary erosion control structures may be placed seaward of a septic system
when there is no alternative to relocate it on the same or adjoining lot so that it is
landward of or in line with the structure being protected.
Temporary erosion control structures shall not extend more than 20 feet past the
sides of the structure to be protected. The landward side of such temporary
erosion control structures shall not be located more than 20 feet seaward of the
structure to be protected or the right-of-way in the case of roads.
A temporary erosion control structure may remain in place for up to two years
after the date of approval if it is protecting a building with a total floor area of
5000 sq. ft. or less, or, for up to five years if the building has a total floor area of
more than 5000 sq. ft. A temporary erosion control structure may remain in
place for up to five years if it is protecting a bridge or a road. The property
owner shall be responsible for removal of the temporary structure within 30 days
of the end of the allowable time period. A temporary sandbag erosion control
structure with a base width not exceeding 20 feet and a height not exceeding 6
feet may remain in place for up to five years or until May 2008, whichever is
later regardless of the size of the structure if the community in which it is
located is actively pursuing a beach nourishment project as of October 1, 2001.
For purposes of this Rule, a community is considered to be actively pursuing a
beach nourishment project if it has:
(M been issued a CAMA permit, where necessary, approving such project;
or
(i) been deemed worthy of further consideration by a U.S. Army Corps of
Engineers' Beach Nourishment Reconnaissance Study, or an ongoing
feasibility study by the U.S. Army Corps of Engineers and a
commitment of local money, when necessary; or
(iii) received a favorable economic evaluation report on a federal project
approved prior to 1986. If beach nourishment is rejected by the
sponsoring agency or community, or ceases to be actively planned for a
section of shoreline, the time extension is void and existing sandbags
are subject to all applicable time limits set forth in Parts (A) through
(N) of this Subparagraph. Sandbag structures within nourishment
project areas that exceed the 20 foot base width and 6 foot height
limitation may be reconstructed to meet the size limitation and be
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eligible for this time extension: otherwise they shall be removed by
May 1, 2000 pursuant to Part (N) of this Subparagraph.
Once the temporary erosion control structure is determined to be unnecessary
due to relocation or removal of the threatened structure or beach nourishment, it
shall be removed by the property owner within 30 days of official notification
from the Division.
Removal of temporary erosion control structures shall not be required if they are
covered by dunes with stable and natural vegetation.
The property owner shall be responsible for the removal of remnants of all
portions of any damaged temporary erosion control structure.
Sandbags used to construct temporary erosion control structures shall be tan in
color and three to five feet wide and seven to 15 feet long when measured flat.
Base width of the structure shall not exceed 20 feet, and the height shall not
exceed six feet.
Soldier pilings and other types of devices to anchor sandbags shall not be
allowed.
An imminently threatened structure may be protected only once, regardless of
ownership. In the case of a building, a temporary erosion control structure may
be extended, or new segments constructed, if additional areas of the building
become imminently threatened. Where temporary structures are installed or
extended incrementally, the time period for removal under Part (F) of this
Subparagraph shall begin at the time the initial erosion control structure is
installed. For the purpose of this Rule:
0] a building and septic system shall be considered as separate structures.
(i) a road or highway shall be allowed to be incrementally protected as
sections become imminently threatened. The time period for removal
of each section of sandbags shall begin at the time that section is
installed in accordance with Part (F) of this Subparagraph.
Existing sandbag structures may be repaired or replaced within their originally
permitted dimensions during the time period allowed under Part (F) of this
Subparagraph.
Existing sandbag structures that have been properly installed prior to May 1,
1995 shall be allowed to remain in place according to the provisions of Parts (F),
(G) and (H) of this Subparagraph with the pertinent time periods beginning on
May 1, 1995.
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North Carolina Department of Environment and Natural Resources
Division of Coastal Management

Michael F. Easley, Governor James H. Gregson, Director William G. Ross Jr., Secretary
MEMORANDUM CRC-08-22
To: The Coastal Resources Advisory Council

From: Michael Christenbury, Wilmington District Planner

Date: May 7, 2008
Subject: Village of Bald Head Island Core Land Use Plan (May 22, 2008 CRC Meeting)

The Village of Bald Head Island is requesting certification of their 2008 Core Land Use
Plan (LUP).

Note: There is not separate P&SI sub-committee report memos or meetings. As such this LUP
certification request for Bald Head Island will first go through the CRAC on Wednesday for
comment and recommendation for action by the CRC on Thursday morning instead of Friday.

Overview

The Village of Bald Head Island is located in southeastern Brunswick County, at the mouth of
the Cape Fear River. The Village of Bald Head Island is North Carolina’s southern most cape
barrier island and has a year-round population of approximately 205 residents and an estimated
peak seasonal population of 4,005.

The Village at Bald Head Island may be best described as an architecturally integrated planned
unit development or a planned resort destination community. The Village is a very unique
location in that no automobiles are permitted on the island for personal transportation. Travel
to and from the Village is provided by a private ferry system that operates year round. The
ferry system is operated by the primary developer on the island, Bald Head Island Limited, and
provides residents and visitors with round trip service originating from Indigo Plantation
located in Southport, NC. The road network present throughout the Village does support
passenger vehicles and full size vehicles are allowed in the Village by permit only. These
vehicles are generally present on the island to support construction activity. The vehicles are
transported to the island by barge. There are several trucks that remain on the island year
round to support municipal operations, including emergency management and police
operations.

According to the Village’s mission statement within the plan, Bald Head Island is a residential,
family oriented community and major family vacation destination committed to living in
harmony with nature while being supportive of activities and services necessary to enhance the
quality of life on the Island.

127 Cardinal Drive Ext., Wilmington, North Carolina 28405
Phone: 910-796-7426 \ Internet: www.nccoastalmanagement.net

An Equal Opportunity \ Affirmative Action Employer — 50% Recycled \ 10% Post Consumer Paper



The Village of Bald Head Island Village Council held a duly advertised public hearing and
voted by resolution to adopt the land use plan on April 11, 2008. The plan was prepared
through a facilitated process utilizing workshops with citizens, the Village Council, and the
Land Use Planning Committee. The goals and policies in the plan are a result of detailed
analysis and discussion of key issues identified in the workshops.

The public had the opportunity to provide written comments up to fifteen (15) business days
(excluding holidays) prior to the CRAC meeting. April 30" was the deadline date. No
comments were received.

DCM Staff recommendation: DCM Staff has determined that the Village of Bald Head
Island has met the substantive requirements outlined within the 2002 Land Use Plan Guidelines
and that there are no conflicts evident with either state or federal law or the State’s Coastal
Management Program.

DCM staff recommends that the CRAC forward the Village of Bald Head Island Land Use
Plan to the CRC for certification.

As a reminder, please bring the pre-circulation packet (you received during the first week in
May) to the CRAC/CRC meeting including: memo, LUP outline, executive summary, policy and
implementation statements. If you have any questions please do not hesitate to contact me
(Mike Christenbury) at 910-796-7426.
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April 24, 2008

MEMORANDUM

TO:Coastal Resources Commission
FROM:Mike Lopazanski

SUBJECT:Draft Amendments to 15A NCAC 7H 0.308(a)(2)
Temporary Erosion Control Structures

A March 2008 Interpretive Ruling by the Commission regarding the siting of sandbag structures
in cases of accelerated erosion has necessitated amendments to 15A NCAC 7H 0.308(a)(2)
Temporary Erosion Control Structures. Division of Coastal Management (DCM) staff requested
clarification of the rule and whether it allowed sandbags to be placed more than 20 feet seaward
from the structure being threatened by accelerated oceanfront erosion. The CRC found that
temporary erosion control structures permitted by ISANCAC 7H .0308(a)(2) may be placed
farther seaward than 20 feet from a structure when: 1) the DCM staff finds that the structure is
imminently threatened due to site conditions that increase the risk of imminent damage to the
structure to be protected, and 2) the site conditions warrant placement of the temporary erosion
control structures farther seaward of the structure than 20 feet.

7H 0.308(a)(2)(E) has been amended to clarify that the sandbags may be permitted more than
20 feet from the structure in such cases. The rule has been further amended to elevate the
designation of being at increased risk of imminent damage to the DCM Director or designee.

With the approaching May 2008 deadline under the Commission’s 2000 extension on sandbag
structures, it is also necessary to remove references to specific dates associated with the eight
year extension for communities seeking beach nourishment projects. Reference to the
requirement that sandbag structures be in compliance with size limitations in order to be eligible
for the extension has also been deleted.

The Interpretive Ruling has offered the opportunity to make additional changes and clarifications
to the sandbag rule. DCM has clarified the conditions under which sandbags are considered to
no longer be necessary and are to be removed, including relocation or removal of the structure,
construction of a storm protection project by the USACE, or a large-scale beach nourishment
project. The amendment specifies that, under the above conditions, the sandbags be removed
regardless of the time limits originally imposed upon the temporary erosion control structure.

Staff believes these amendments (attached) address some of the specific aspects of managing
sandbag structures and clarify expectations of property owners utilizing this method of
temporary erosion control. | look forward to our discussion of these amendments at the
upcoming meeting in Washington.

15A NCAC 7H 0.308(a)(2)

400 Commerce Avenue, Morehead City, North Carolina 28557
Phone: 252-808-2808 \ FAX: 252-247-3330 \ Internet: www.nccoastalmanagement.net
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(2)Temporary Erosion Control Structures:

(A)

(B)

(©)

(D)

(E)

(F)

Permittable temporary erosion control structures shall be limited to sandbags placed
above mean high water and parallel to the shore.

Temporary erosion control structures as defined in Part (2)(A) of this Subparagraph shall
be used to protect only imminently threatened roads and associated right of ways, and
buildings and associated septic systems. A structure shall be considered to be imminently
threatened if its foundation, septic system, or right-of-way in the case of roads, is less
than 20 feet away from the erosion scarp. Buildings and roads located more than 20 feet
from the erosion scarp or in areas where there is no obvious erosion scarp may also be
found to be imminently threatened when site conditions, such as a flat beach profile or
accelerated erosion, increase the risk of imminent damage to the structure.

Temporary erosion control structures shall be used to protect only the principal structure
and its associated septic system, but not such appurtenances as pools, gazebos, decks or
any amenity that is allowed as an exception to the erosion setback requirement.
Temporary erosion control structures may be placed seaward of a septic system when
there is no alternative to relocate it on the same or adjoining lot so that it is landward of
or in line with the structure being protected.

Temporary erosion control structures shall not extend more than 20 feet past the sides of
the structure to be protected. The landward side of such temporary erosion control
structures shall not be located more than 20 feet seaward of the structure to be protected
or the right-of-way in the case of roads._If a building or road is found to be imminently
threatened and at an increased risk of imminent damage due to site conditions such as a
flat beach profile or accelerated erosion, a temporary erosion control structures may be
located more than 20 feet seaward of the structure being protected. In cases of increased
risk of imminent damage, the location of the temporary erosion control structures shall be
determined by the Director of the Division of Coastal Management or designee.

A temporary erosion control structure may remain in place for up to two years after the
date of approval if it is protecting a building or associated septic system, with a total floor
area of 5000 sq. ft. or less, or, for up to five years if the building or associated septic
system, has a total floor area of more than 5000 sq. ft. A temporary erosion control
structure may remain in place for up to five years if it is protecting a bridge or a road.
The property owner shall be responsible for removal of the temporary structure within 30
days of the end of the allowable time period.

A temporary sandbag erosion control structure with a base width not exceeding 20 feet
and a height not exceeding 6 feet may remain in place for up to five years from the date

of approval erunti-May-2008-whicheveris-later regardless of the size of the structure if

the community in which it is located is actively pursuing a beach nourishment project.

projectas-of October1,-2001. For purposes of this Rule, a community is considered to be

actively pursuing a beach nourishment project if it has:

M been issued a CAMA permit, where necessary, approving such project; or

(i) been deemed worthy of further consideration by a U.S. Army Corps of
Engineers' Beach Nourishment Reconnaissance Study, or an ongoing feasibility
study by the U.S. Army Corps of Engineers and a commitment of local money,
when necessary; or

(iii) received a favorable economic evaluation report on a federal project approved

prlor to 1986 #beaeh—neunshment—ls—rejeeted—by—me—spenseﬂng—ageney—ef

If beach nourishment is rejected by the sponsoring agency or community, or ceases to be
actively planned for a section of shoreline, the time extension is void and existing
sandbags are subject to all applicable time limits set forth in Parts (A) through (N) of this

Subparagraph.




(S)(H)

HH(D)
)
&K

(L)
(M)

MH(N)
N (O)

Once the temporary erosion control structure is determined to be unnecessary due to

relocation or removal of the threatened structure structure, a storm protection project

constructed by the U.S. Army Corps of Engineers or a large-scale beach neurishment;
nourishment project involving any volume of sediment greater than 300,000 cubic yards,
it shall be removed by the property owner within 30 days of official notification from the

Divisien- Division regardless of the time limit place on the temporary erosion control

structure.

Removal of temporary erosion control structures shall not be required if they are covered

by dunes with stable and natural vegetation.

The property owner shall be responsible for the removal of remnants of all portions of

any damaged temporary erosion control structure.

Sandbags used to construct temporary erosion control structures shall be tan in color and

three to five feet wide and seven to 15 feet long when measured flat. Base width of the

structure shall not exceed 20 feet, and the height shall not exceed six feet.

Soldier pilings and other types of devices to anchor sandbags shall not be allowed.

An imminently threatened structure may be protected only once, regardless of ownership.

In the case of a building, a temporary erosion control structure may be extended, or new

segments constructed, if additional areas of the building become imminently threatened.

Where temporary structures are installed or extended incrementally, the time period for

removal under Part (F) or (G) of this Subparagraph shall begin at the time the initial

erosion control structure is installed. For the purpose of this Rule:

(i) a building and septic system shall be considered as separate structures.

(i) a road or highway shall be allowed to be incrementally protected as sections
become imminently threatened. The time period for removal of each section of
sandbags shall begin at the time that section is installed in accordance with Part
(F) or (G) of this Subparagraph.

Existing sandbag structures may be repaired or replaced within their originally permitted

dimensions during the time period allowed under Part (F) or (G) of this Subparagraph.

isti as th h N in ad nrior-to 00
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Michael F. Easley, Governor James H. Gregson, Director William G. Ross Jr., Secretary
May 1, 2008

MEMORANDUM CRC-08-23

TO: Coastal Resources Commission

FROM: Bonnie Bendell

SUBJECT: Draft Amendments to the General Permit for Bulkheads and Riprap

At the March CRC meeting, staff presented draft rule changes for three (3) General Permits:
Groins (15A NCAC 7H .1400), Marsh Enhancement Breakwaters (15A NCAC 7H .2100), and
Riprap for Wetland Protection (15A NCAC 7H .2400). The CRC elected to send all three to
public hearing. The intent of these changes to the estuarine shoreline stabilization rules are to be
a “first step” in the “many-step process” to help encourage alternatives to vertical structures (i.e.
bulkheads). The GP (15A NCAC 7H .1100) for placement of bulkheads and riprap was put on
hold until issues raised by the Division of Water Quality (DWQ) were resolved.

The CHPP Steering Committee discussed the estuarine shoreline rules at their meeting on April
11" in Washington. DCM staff reviewed the CRC’s efforts to revise the estuarine shoreline
stabilization rules. Dr. Carolyn Currin (NOAA Center for Coastal Fisheries and Habitat
Research) presented a summary of recent studies on the response of fringing salt marshes to
stone sills and oyster reefs, and provided an introduction to a recently-funded joint
NOAA/NERR/DCM project to study the effects of different shoreline stabilization methods and
the effects those methods have on different CHPP habitats. This new research project will
support DCM’s efforts to develop and implement a sustainable estuarine shoreline stabilization
policy for North Carolina.

After a great deal of discussion concerning shoreline stabilization techniques relative to shoreline
types, an ad hoc committee was formed to discuss the topic further and present recommendations
to the CHPP Steering Committee. The members of that committee will be Bob Emory
(committee chair) (CRC), Chuck Bissette (CRC), Ted Tyndall (DCM), Bonnie Bendell (DCM),
Jess Hawkins (MFC), Pete Peterson (EMC), and Al Hodge (DWQ). The committee will
consider the North Carolina Biological and Physical Processes Work Group Recommendations
for Appropriate Shoreline Stabilization for Specific Shoreline Types as well as incentives for
non-vertical shoreline stabilization techniques. DCM staff will present an update of the ad hoc
committee’s discussions and any CHPP Steering Committee recommendations at future CRC

1638 Mail Service Center, Raleigh, North Carolina 27699-1638
Phone: 919-733-2293 \ FAX: 919-733-1495\ Internet: www.nccoastalmanagement.net
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meetings. The minutes to the April 11™ meeting of the CHPP Steering Committee are included
as part of the meeting reference materials.

Attached is the latest draft of proposed changes to the GP for Bulkheads and Riprap (15A NCAC
7H .1100) for further consideration. This version of the proposed rule changes was presented at
the September 2007 CRC meeting (1&S-07-18) and did not have any interagency objections to it.
While the ad hoc committee formed by the CHPP Steering Committee discusses the “big
picture” issues with bulkheads, staff feel that these proposed changes can be made to help
encourage alternatives to the vertical structure in the mean time. As stated before, this will be a
“single step” in the “many-step process.” Therefore, staff is recommending approval of the
proposed changes (attached) for public hearing with one additional change, which is detailed
below.

The following is a summary of all the proposed rule changes:

e (NEW Change) Permit fees for bulkheads have been changed from $200 sited at or
above normal high water or normal water level and $400 sited below normal high water
or normal water level to $400 regardless of location.

e “Riprap” has been changed to “riprap revetment” to be consistent with other rules.

e On non-wetland shorelines, new bulkheads shall approximate normal high water or
normal water level instead of an average of 2 feet with a maximum of 5 feet waterward of
normal high water or normal water level.

e On non-wetland shorelines, new bulkheads on manmade shorelines shall not exceed an
average of 2 feet with a maximum of 5 feet waterward of the normal high water or
normal water level instead of an average of 5 feet with a maximum of 10 feet waterward
of the normal high water or normal water level.

e On non-wetland shorelines, replacement bulkheads shall not exceed an average of 2 feet
waterward of the original alignment instead of average of 2 feet with a maximum of 5
feet waterward of normal high water or normal water level.

e On non-wetland shorelines, riprap placement shall not exceed a maximum of 10 feet
waterward of normal high water or normal water level instead of only 10 feet maximum
when placed in front of a bulkhead

e Slope of riprap shall have a maximum flatness of 3H: 1V which is changed from a of
2H:1V. This was the number one request from the marine contractors meetings held
February 2006.

e The additional changes are to be consistent with other rules, to correct ambiguous
language, or due to rearranging of rules.

20f2



Last Revised: 05/01/08 DCM Version 18
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SECTION .1100 - GENERAL PERMIT FOR CONSTRUCTION OF BULKHEADS AND FHE
PEACEMENTOFRIPRAP REVETMENTS FOR SHORELINE PROTECTION IN ESTUARINE AND
PUBLIC TRUST WATERS AND OCEAN HAZARD AREAS

15ANCAC 07H .1101  PURPOSE

A permit under this Section shall allow the construction of bulkheads and the-placement-ofriprap-riprap revetments
for shoreline protection in the public trust waters and estuarine waters AECs according to authority provided in
Subchapter 07J .1100 and according to the Rules in this Section. This permit shall not apply to shoreline protection
along the oceanfront or to waters and shorelines adjacent to the Ocean Hazard AEC with the exception of those
shorelines that feature characteristics of the Estuarine Shoreline AEC. Such features include the presence of wetland
vegetation, lower wave energy and lower erosion rates than the adjoining Ocean Erodible Area.

History Note: Authority G.S. 113A-107(a); 113A-107(b); 113A-113(b); 113A-118.1; 113A-124;
Eff. March 1, 1984;
Amended Eff. April 1, 2003.

15ANCAC 07H .1102  APPROVAL PROCEDURES

(@) The applicant shall contact the Division of Coastal Management and complete an application form requesting
approval for development. The applicant shall provide information on site location, dimensions of the project area,
and histhe applicant’s name and address.

(b) The applicant shall provide:

1) -confirmation that a written statement has been obtained signed by the adjacent riparian property
owners indicating that they have no objections to the proposed work; or
2 -confirmation that the adjacent riparian property owners have been notified by certified mail of the

proposed work. Such notice shall instruct adjacent property owners to provide written comments
on the proposed development to the Division of Coastal Management within ten (10) days of
receipt of the notice, and, indicate that no response shall be interpreted as no objection. BCM
stafftThe Division of Coastal Management shall review all comments and determine, based on
their relevance to the potential impacts of the proposed project, if the proposed project can be
approved by a General Permit. If BEM-staffthe Division of Coastal Management determines that
the project exceeds the guidelines established by the General Permit Process, the applicant shall be
notified that he-must-submit-an application for a major development permit shall be required.
(c) No work shall begin until an on-site meeting is held with the applicant and appropriate Division of Coastal
Management representatives so that the proposed bulkhead—alignment can be appropriatehy—marked. Written
authorization to proceed with the proposed development may be issued during this visit. Construction of the
bulkhead or riprap strueture-revetment shall be completed within 998120 days of this~visitissuance of the permit or
the general authorization shall expire and it shall be necessary to re-examine the alignment to determine if the
general authorization can be reissued.

History Note:  Authority G.S. 113A-107(a); 113A-107(b); 113A-113(b); 113A-118.1; 113A-124;
Eff. March 1, 1984;
Amended Eff. September 1, 2006; January 1, 1990; December 1, 1987.

15ANCAC 07H .1103  PERMIT FEE

The applicant shall pay a permit fee of two hundred dollars ($200.00) for riprap revetments and-bulikheads-structures
sited at or above normal high water or normal water level, or a permit fee of four hundred dollars ($400.00) for
bulkhead-and-riprap revetments structures-sited below normal high water or normal water level. The applicant shall
pay a permit fee of four hundred dollars ($400.00) for bulkheads. Permit fees shall be paid by check or money order
payable to the Department.

History Note: Authority G.S. 113A-107; 113A-113(b); 113A-118.1; 113A-119; 113-119.1; 113A-124;
Eff. March 1, 1984;
Amended Eff. September 1, 2006; August 1, 2000; March 1, 1991.
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15ANCAC 07H .1104  GENERAL CONDITIONS

(a) This permit authorizes only the construction of bulkheads and the-placement-of-riprap revetments conforming to
the standards herein.

(b) Individuals shall allow authorized representatives of the Department of Environment; Health,—and Natural
Resources to make periodic inspections at any time deemed necessary in order to be-sure-ensure that the activity
being performed under authority of this general permit is in accordance with the terms and conditions prescribed
herein.

(c) There shall be no significant-interference with the navigation-er-use of the waters by the public by the existence
of the bulkhead or the riprap revetment authorized herein._Bulkheads and riprap revetments authorized in this Rule
shall not interfere with the established or traditional rights of navigation of the waters by the public.

(d) This permit will-shall not be applicable to proposed construction where the BepartmentDivision of Coastal
Management has determined, based on an initial review of the application, that notice and review pursuant to G.S.
113A-119 is necessary because there are unresolved questions concerning the proposed activity's impact on
adjoining properties or on water quality; air quality; coastal wetlands; cultural or historic sites; wildlife; fisheries
resources; or public trust rights.

(e) This permit does-shall not eliminate the need to obtain any other required state, local, or federal authorization.
(f) Development carried out under this permit must-shall be consistent with all local requirements, AEC rules, and
local land use plans current at the time of authorization.

History Note: Authority G.S. 113A-107(a); 113A-107(b); 113A-113(b); 113A-118.1; 113A-124;
Eff. March 1, 1984;
Amended Eff. May 1, 1990; December 1, 1987;
RRC Objection due to ambiguity Eff. May 19, 1994;
Amended Eff. August 1, 1998; July 1, 1994.

15A NCAC 07H .1105  SPECIFIC CONDITIONS

Page 2 of 2
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(a)_Along shorelines void of wetland vegetation:

(1) New bulkheads shall have an average approximation of normal high water or normal water level.
The bulkhead position shall not exceed a distance of 5 feet waterward of normal high water or
normal water level at any point along its alignment.

(2) New bulkheads or riprap revetments on shorelines within manmade upland basins, canals, and
ditches, shall be positioned so as not to exceed an average distance of two (2) feet and maximum
distance of five (5) feet waterward of normal high water or normal water level.

(3) When replacing an existing bulkhead, the new alignment shall be positioned so as not to exceed a
maximum distance of two (2) feet waterward of the current bulkhead alignment. To tie into a like
structure on the adjacent property, replacement bulkhead position shall not exceed a maximum
distance of five (5) feet waterward of the current bulkhead alignment. When replacing a bulkhead
where lands landward of the bulkhead were lost in the last year, bulkheads shall be positioned a
maximum of two (2) feet waterward of the original/existing alignment.

(4) Riprap revetments shall be positioned so as not to exceed a maximum distance of 10 feet
waterward of the normal high water or normal water level at any point along its alignment

(b) Along shorelines with wetland vegetation, bulkheads and riprap revetments shall be positioned so that all

construction is to be accomplished landward of such vegetation.

(c) Bulkheads shall be constructed of vinyl, or steel sheet pile, concrete, stone, timber, or other suitable materials

approved by the Division of Coastal Management.

(d) Riprap revetments shall be constructed of granite, marl, concrete without exposed rebar, or other suitable

materials approved by the Division of Coastal Management.

(e) Revetment material shall be free from loose dirt or other pollutants

(f)_Revetment material shall be of sufficient size to prevent movement from the site by wave action or currents.

(q)_Construction design for riprap revetments shall take into consideration the height of the area to be protected (i.e.

bulkhead height, escarpment height, water depth) and the alignment shall allow for a slope no flatter than three (3)

feet horizontal per one (1) foot vertical and no steeper than 1 ¥ feet horizontal per one (1) foot vertical.

(h) Al backfill material shall be obtained from an upland source pursuant to 1I5A NCAC 07H .0208. The bulkhead

or riprap revetment shall be constructed prior to any backfilling activities and shall be structurally tight so as to

prevent seepage of backfill materials through the structure.

(i) _No excavation, grading or fill shall be permitted except for that which may be required for the construction of

the bulkhead and/or riprap revetment. This permit shall not authorize any excavation waterward of the approved

alignment.

(1) __Runoff from construction shall not visibly increase the amount of suspended sediments in adjacent waters.

Appropriate sedimentation and erosion control devices, measures or structures shall be implemented to ensure that

eroded materials do not enter adjacent wetlands, watercourses and property (e.g. silt fence, diversion swales or

berms, sand fence, etc.).

(k) If one contiguous acre or more of property is to be excavated or filled, an erosion and sedimentation control plan

shall be filed with the Division of Land Resources, Land Quality Section, or appropriate local government having

jurisdiction. This plan shall be approved prior to commencing the land-disturbing activity.

()_For the purpose of these Rules, the Atlantic Intracoastal Waterway (AIWW) is considered a natural shoreline.

(m) Construction authorized by this general permit shall be limited to a maximum shoreline length of 500 feet.

History Note: Authority G.S. 113A-107(a); 113A-107(b); 113A-113(b); 113A-118.1; 113A-124;
Eff. March 1, 1984;
Amended Eff. April 1, 2005; December 1, 1991; January 1, 1989; December 1, 1987.
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DRAFT
NORTH CAROLINA COASTAL RESOURCES COMMISSION RESOLUTION
SUPPORTING THE ENVIRONMENTAL MANAGEMENT COMMISSION AMENDMENTS
TO THE COASTAL STORMWATER PROGRAM

WHEREAS, in response to a N.C. Division of Water Quality comprehensive review of the
effectiveness of the existing Coastal Stormwater Rule, the N.C. Environmental Management
Commission concluded that the existing Rule was outdated and ineffective in providing an
adequate level of environmental protection to the coastal ecosystem, and;

WHEREAS, more than 56,000 acres of North Carolina’s shellfishing waters have been
permanently closed to commercial shellfish harvesting, with more than 90 percent of these
closures attributable to stormwater run-off, and;

WHEREAS, the Environmental Management Commission is proposing to alter the low-
density threshold, amount of stormwater controlled and treated by best management practices, the
threshold for coverage and the vegetative setback, particularly in areas located within a half-mile
of waters designated for shellfish harvesting, and;

WHEREAS, while these changes to the rule are broad and far reaching, the Environmental
Management Commission is confident that these types of amendments are necessary to protect
our vital coastal waters, and;

WHEREAS, most of North Carolina outside the 20 coastal counties is already covered by a
stormwater control program that is more stringent than the controls currently in place in most of
the coastal counties, and;

WHEREAS, the proposed amendments exempt redevelopment of existing lots, provided there
is no net increase in impervious surface and the redevelopment incorporates equal or better
stormwater controls than the previous development, and;

WHEREAS, the recently adopted Phase Il Stormwater Rules and Universal Stormwater
Management Program do not cover all coastal areas or shellfishing waters (surface waters rated
SA and SB), depend at least in part on voluntary participation, and are not designed to include
rural areas potentially targeted for development, and,;

WHEREAS, the Coastal Habitat Protection Plan Steering Committee recognizes that
stormwater runoff is the primary cause of water quality degradation and shellfish harvest area
closures and that the link between increased impervious surfaces, pollutants washed into rivers,
bays, and estuaries, and unsafe levels of fecal contaminants in shellfish waters, is scientifically
documented.

THEREFORE, IT IS HEREBY RESOLVED THAT, the North Carolina Coastal Resources
Commission supports the amendments to the Environmental Management Commission’s Coastal
Stormwater Rules.

May 23, 2008
Robert R. Emory, Jr. Date

Chair, N.C. Coastal Resources Commission




DRAFT
NORTH CAROLINA COASTAL RESOURCES COMMISSION RESOLUTION
SUPPORTING CONTINUED FUNDING OF THE
WATERFRONT ACCESS AND MARINE INDUSTRY FUND

WHEREAS, the Waterfront Access Study Committee reported to the Joint Legislative
Commission on Seafood and Aquaculture that rapid development along the coast has brought
higher property values and taxes that have resulted in the loss of traditional maritime industries
and public access, and;

WHEREAS, the Waterfront Access Study Committee developed 27 recommendations
addressing the loss of access along the coast including items for the General Assembly to address,
such as establishing a trust fund to assist in the retention and enhancement of working
waterfronts, as well as initiatives for state agencies and local governments, and;

WHEREAS, the General Assembly felt state intervention was needed to ensure existing and
future waterfront-dependent uses and continued access to the state’s public trust waters, creating
and allocating $20 million to the Waterfront Access and Marine Industry Fund in 2007 to acquire
waterfront properties or develop facilities to provide, improve or develop public and commercial
waterfront access, and;

WHEREAS, thirteen sites were selected for funding to provide waterfront access to a variety
of user groups, including commercial and recreational fishermen, pier fishermen, recreational
boaters and marine industry as well as several sites in strategic locations for important state
research and habitat enhancement efforts, and;

WHEREAS, the Waterfront Access and Marine Industry Fund was successful in leveraging
the $20 million appropriation drawing additional sources of financial support in excess of $71
million, and;

WHEREAS, the projects funded are judged based on multi-purpose and multi-use benefits
that include ocean and coastal waters access, CHPP implementation, fishing and boating access,
mitigation and habitat enhancement.

THEREFORE, IT IS HEREBY RESOLVED THAT, the North Carolina Coastal Resources
Commission encourages the N.C. General Assembly to support future and continued funding of
the Waterfront Access and Marine Industry Fund as it will be a benefit to many of the State’s
joint interests and goals. Continued funding of the Waterfront Access and Marine Industry Fund
will ensure public access to harbors, beaches, estuarine and ocean waters, and inlets and maintain
the cultural integrity and character of eastern North Carolina.

May 23, 2008
Robert R. Emory, Jr. Date

Chair, N.C. Coastal Resources Commission




DRAFT

DENR Technical Guidance Document for Protection of
Submerged Aquatic Vegetation Habitat

March 10, 2008 version
Modified text Apr 29, 2008 Deaton, West
Modified text May 7, 2008 per DENR workgroup, and RAT

INTRODUCTION

The North Carolina Coastal Habitat Protection Plan (CHPP) describes in detail how submerged
aquatic vegetation (SAV) provides important structural fish habitat and serves many other
important ecosystem functions in estuarine and riverine systems, and often form what can be
called seagrass meadows in coastal North Carolina. Many federal and state agencies
recognize SAV as an essential fish habitat because of five interrelated features of these
seagrass meadows - primary production, structural complexity, modification of energy regimes,
sediment and shoreline stabilization, and nutrient cycling. It has been shown that water quality
enhancement by seagrasses, and fish utilization of SAV habitat for spawning, nursery and
foraging areas, are especially important functions relevant to the enhancement of coastal
fisheries.

Atlantic Coastal States Management Policies

North Carolina’s acknowledgement of the high ecological value of SAV habitat and its objective
to provide clear guidelines on how to best protect existing, historically occurring, and adjacent
SAV habitat is not unprecedented. The global and nationwide trend of declining SAV habitat
(Orth et al. 2006), coupled with recognition of its ecological importance, has led several regional
and state resource management agencies to develop protective management policies for SAV
habitat, including Atlantic States Marine Fisheries Commission, South Atlantic Fishery
Management Council, Chesapeake Bay Program, and Rhode Island Coastal Resources
Management Program. Virginia and Maryland, through the Chesapeake Bay program,
developed a guidance document for SAV (EPA 1995) and Rhode Island Coastal Resources
Management Program has definitions, findings, policies, and standards regarding activities that
can impact SAV (Rhode Island CRMP 2007). Both documents address identification and
protection of both existing and historically occurring SAV habitat, recommend SAV mapping,
require surveys of the SAV habitat during appropriate growing seasons, require buffers around
identified grass beds, and restrict certain specific activities from occurring in or over SAV
habitat. Chesapeake Bay implements a tiered approach in SAV habitat protection, based on the
documented bottom information available. Appendix 1 summarizes guidelines used by federal
commenting agencies and Chesapeake Bay states to protect and manage SAV.




DRAFT

The North Carolina Marine Fisheries Commission, cognizant of the importance of SAVs,
adopted the following policy in May 2004:

NC MFC Policy Statement for Protection of SAV Habitat
North Carolina Marine Fisheries Commission
(Adopted May 12, 2004%)

Submerged aquatic vegetation (SAV) serves as the basis for premium habitat for many coastal
fish and invertebrates. The SAV habitat is so important that special efforts are required to
protect and enhance water quality and physical conditions for its propagation and distribution.

The purpose of this statement is to provide guidance for management needs to protect SAV
habitat in the development of fisheries management plans and habitat protection plans. The
following is a summary of the special quality of SAV as habitat and the attendant water
guality/physical conditions necessary for its maintenance. Details and additional information
can be found in the SAV chapter in the Coastal Habitat Protection Plan (CHPP) and background
scientific references.

The Role of SAV as Habitat

e Submerged aquatic vegetation, which consists of plants having growing roots (rhizomes)
in the sediment, serves as physical hiding places for important fish and shellfish species,
as well as a food base for essential food chains. Aquatic productivity in waters with SAV
beds is significantly higher than in coastal waters without SAV.

e SAV supports a vast array of epiphytes and attached invertebrates that serve as a
source of food for many important fish and shellfish.

e The major criterion limiting distribution and propagation of SAV is the amount of light
reaching the bottom. Suspended solids and proliferation of algae in the water column
are significant causes of reduced light penetration in coastal waters. Water-column
clarity, therefore, should be a significant water-quality criterion. SAV, in turn, can also
improve water quality through its baffling effects on currents and through its filtering of
water by attached epiphytes and invertebrates.

e SAV serves as important habitat for species such as scallops, shrimp, blue crabs and
some species of fish.

Management Guidelines*

e In order to delineate and assess the distribution and health of SAV habitat, SAV beds
need to be mapped and monitored. The saltwater end of coastal waters supports
eelgrass, widgeongrass and shoalgrass, and the freshwater end supports several
species of freshwater SAV.

¢ Minimize nutrient and sediment loading to coastal waters that support existing SAV to
protect adequate water quality as defined by water-column clarity in standard
measurement units.

o All SAV needs to be protected from all bottom-disturbing fishing and recreational gear.
Sufficient buffer zones surrounding SAV beds should also be protected from disturbance
to prevent impacts of sediments on growing SAV.

¢ Provide adequate safeguards to prevent direct (or indirect) impacts from development
projects adjacent to or connected to SAV.
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e Assess cumulative impacts of land use and development changes in the watershed
affecting SAV to identify the potential impact. Require identification of cumulative
impacts as a condition of development of permit applications.

e Require compensatory mitigation where impacts are unavoidable. Initiate restoration
programs to recoup an/or enhance lost SAV habitat.

¢ Educate landowners adjacent to SAV, boaters, and other potential interested parties
about the value of SAV as a habitat for many coastal fishes and invertebrates.

*Note - This 2004 MFC policy pre-dates the completion of the CHPP and the shift to using the
terminology of SAV habitat rather than SAV beds.

EXPANDING PROTECTION FROM SAV BEDS TO SAV HABITAT

The purpose of this DENR document is to provide technical guidance to DENR regulatory and
review agencies on managing SAV habitat in a manner that “provides adequate safeguards to

prevent direct (or indirect) impacts from development”, as specified in the above MFC policy.

NC DENR Tenets for Management of SAV Habitat

In order to “provide adequate safeguards to prevent direct (or indirect) impacts from
development” and foster the protection of SAV from further losses due to increased degradation
of water quality, physical damage to the plants, or disruption to the local sedimentary
environment the following principles are acknowledged:

e SAV habitat is “highly valuable fish habitat that is to be protected and enhanced where
possible and restored where necessary”. All species provide similar ecological value
and should be protected equally.

o Cooperative efforts are needed to determine distribution, status and trends of SAV
habitat in North Carolina, for the purpose of improving our understanding and
management of this habitat.

e Activities in public trust waters shall avoid impacts to SAV habitat wherever possible or
minimize to the greatest extent practicable. Where impacts are significant and cannot
be avoided or minimized, proposed projects can be modified or denied.

o Field reps and permit reviewers should consider the potential impacts of proposed
activities to SAV habitat on a case-by-case basis. Reviewers should consider the level
of impact of the specific proposed activity on SAV habitat and the level of scientific
documentation supporting the habitat determination (currently exists, existed in recent
past, documented to exist since 1980s at some frequency, suitable habitat conditions).

e Establishing appropriate undisturbed buffers between SAV and water dependent
structures/activities helps minimize direct and indirect impacts to SAV habitat and allows
for some seasonal growth and shifts in distribution.

e Dredging directly alters the bottom to conditions unfavorable for SAV growth or
recolonization and should be avoided in existing and historical SAV habitat.

DRAFT 3



DRAFT

e Piers and docking facilities can potentially impact SAV through construction impacts,
shading, and indirect impacts from boat wakes and prop dredging. Floating docks block
more sunlight due to the solid surface and lower position over the bottom and in shallow
water may rest on top of the vegetation. The design, size, and location of the docking
facility will determine the level of impact to SAV habitat.

e Shoreline stabilization practices that result in increased wave energy regimes, turbidity,
or sedimentation can potentially impact SAV habitat. Shoreline stabilization methods
should utilize the method that would cause the least expected impact to SAV habitat if
possible.

Objectives
Goal 2 of the CHPP requires mapping of all SAV habitat. The CHPP includes detailed

information regarding the characteristics and environmental requirements of SAV habitat. The
current MFC definition of submerged aquatic vegetation “beds” is more limited than what
actually comprises submerged aquatic vegetation “habitat”, based on information provided in
the CHPP (Street et al. 2005). Because of this, MFC proposed a modification of the rulebook
definition to more accurately describe SAV habitat and aid in SAV habitat determination.
Objectives of this DENR policy document are to clarify: 1) interpretation of the proposed
modified definition of SAV habitat, 2) how to determine SAV habitat as defined by MFC rule, 3)
the permit process for activities occurring in or over SAV habitat, and 4) the rules that would be
affected by this definition change (Appendix 2).

Background
The current MFC definition of submerged aquatic vegetation only mentions a few high salinity

SAV species, but SAV habitat can also support numerous low salinity species as well. In
addition, the definition of SAV is based on the presence of some vegetative structure. Because
the presence of SAV leaves varies seasonally and inter-annually in North Carolina, a one-time
visual inspection of the bottom that fails to detect SAV does not necessarily mean that the
bottom in that area does not support SAV. Visual inspections must be conducted during the
active growing season, generally between early spring and late fall, although the time of
maximum biomass varies with species. Furthermore, it is not uncommon for grass beds to be
present one year, but not the next. Aerial photos or sampling data may indicate that an area
regularly or irregularly supports SAV growth. The frequency of SAV occurrence at a given area
should be taken into account when determining if an area is “SAV habitat”. This approach is
particularly important since some activities that are requested through the permit process, such
as dredging or placing a floating dock over shallow bottom, alter the bottom in such a way that it
prevents the area from re-colonizing with SAV. A revised definition as proposed would improve
identification of SAV habitat.

The changes to the SAV definition are needed to adequately include low salinity species and
address difficulties in identification of SAV habitat. Street et al. (2005) and ASFMC (1997)
provide detailed descriptions of SAV habitat. Because Virginia and Maryland conduct
comprehensive annual mapping of all seagrass, proper SAV identification in Chesapeake Bay is
easily determined. In Florida, SAV is less seasonally variable than in North Carolina, also
simplifying identification. Florida resource managers require any applicant for a proposed
habitat alteration activity to determine if a site is SAV habitat utilizing existing data or photos, or
if unavailable, by conducting a survey at the appropriate time of year (L. Morris, St. John’s
Water Mgmt. Dist., pers. com.).
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In North Carolina, a statewide effort is underway to obtain coastwide maps depicting SAV
distribution. Coordinated and funded by APNEP, and also including funding and participation
from DMF, DCM, DWQ, NOAA, NCDOT, and several universities, digital aerial photographs
were taken of all high salinity and low salinity beds of SAV in fall 2007, and will be completed in
spring 2008. Once maps are produced from the imagery, a comprehensive map of SAV habitat
present during this time period will be available. Until maps from this imagery have been
completed, other previously existing site-specific mapping and monitoring information can be
used to identify general locations of SAV habitat. In addition to maps, DMF has collected point
data on the occurrence of SAV at fish sampling sites throughout the coast. This information can
be used as an initial tool in evaluating bottom habitat, which should be augmented by on-site
field visits.

In North Carolina it can be difficult to visually detect SAV from a land-based site inspection due
to turbidity. Careful observation below the water's surface or sampling is often required to
determine if SAV is present or not. It therefore appears that North Carolina’s situation in
identifying SAV habitat is complicated by many factors. Modifying the definition should help
clarify what encompasses SAV habitat and how to identify it. This is consistent with the goals
and recommendations of the CHPP.

Proposed Marine Fisheries Commission SAV habitat definition (031 .0101 20 (A ))

15A NCAC 03I .0101 is proposed for amendment as follows:

15A NCAC 031 .0101 DEFINITIONS
(a) All definitions set out in G.S. 113, Subchapter IV apply to this Chapter.

(b) The following additional terms are hereby defined:

(20)  Fish habitat areas. The fragile estuarine and marine areas that support juvenile
and adult populations of fish species, as well as forage species utilized in the
food chain. Fish habitats as used in this definition, are vital for portions of the
entire life cycle, including the early growth and development of fish species. Fish
habitats in all coastal fishing water, as determined through marine and estuarine
survey sampling, include:

(A) Submerged aquatic vegetation habitat. Beds of submerged
Submerged aquatic vegetation (SAV) habitat are-those-habitats—in

publictrustand-estuarine-waters is submerged lands that:
(i) are vegetated with one or more species of submerged aquatic

vegetation sueh—as including eelgrass—{Zostera—marina)

maritima) bushy pondweed or southern naiad (Najas
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quadalupensis), coontail (Ceratophyllum demersum),

eelgrass (Zostera marina), horned pondweed (Zannichellia

palustris), naiads (Najas spp.), redhead grass (Potamogeton

perfoliatus), sago pondweed (Stuckenia pectinata, formerly

Potamogeton pectinatus), shoalgrass (Halodule wrightii),

slender pondweed (Potamogeton pusillus), water stargrass

(Heteranthera dubia), water starwort (Callitriche

heterophylla.), waterweeds (Elodea sp.), widgeongrass

(Ruppia maritima) and wild celery (Vallisneria americana).

These areas may be identified by the presence of above-

ground leaves, below-ground rhizomes, or reproductive

structures associated with one or more SAV species and

include the sediment within these areas;

(ii) have been vegetated by one or more of the species identified

in _Subparagraph (i) within the past 10 annual growing

seasons and that meet the average physical requirements of

water depth (six feet or less), sediment type (unconsolidated

sandy sediment with silt-clay content not to exceed 35

percent), average light availability (secchi depth of one foot

or more), and limited wave exposure that characterize the

environment suitable for growth of SAV. The past presence

of SAV may be demonstrated by aerial photography, SAV

survey, map, or other documentation. An extension of the

past 10 annual growing seasons criteria may be considered

when average environmental conditions are altered by

drought, rainfall, or storm force winds.

Fhese-vegetation-beds—occur This habitat occurs in both subtidal

and intertidal zones and may occur in isolated patches or cover

extensive areas. n-eithercase-the bed-is-defined by the presence

Qlow ._arolna N
CAAEEvERvACERRY

eplants-grow- In
SAV_habitat, the
Marine Fisheries Commission recognizes the Aquatic Weed Control
Act of 1991 (G.S. 113A-220 et. seq.) and does not intend the

defining
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submerged aquatic vegetation definition, or rules 15A NCAC 03K
.0304, .0404 and 03l .0101, to apply to or conflict with the
non-development control activities authorized by that Act.

Authority G.S. 113-134; 113-174; 143B-289.52.

Clarification of terms within the SAV definition

Subparagraph 1 - Refers to those areas where SAV leaves, rhizomes, or reproductive
structures are present during the active growing season, where the peak growing season for
low-salinity SAV habitat is June to August, and the peak growing season for high-salinity SAV
habitat is April to October (Figure 1 in Appendix 3).

Subparagraph 2 - Allows consideration of SAV occurrence within the past 10 annual growing
seasons since distribution and abundance varies interannually with environmental conditions.
Ten years only approximates possible cycles of abundance, which may follow longer cycles as
a result of discrete weather events and other habitat impacts. Under conditions of low rainfall
and runoff, such as during droughts, improved water clarity and less fluctuating salinity patterns
can enhance conditions for SAV growth. Conversely, in years of frequent storm events, the
increased rainfall and wave energy can reduce SAV presence and deter conditions for SAV
growth. Drought cycles vary in length, but may last 5 to 10 years, or more
(http://www.ncdc.noaa.gov/paleo/drought), while cycles of heightened tropical storm activity in
the Atlantic basin are believed to occur in multidecadal oscillations, lasting 20-30 years or longer
(Burgess et al. 2007). Thus SAV distribution may vary on multi-year cycles. By considering
SAV occurrence for the preceding ten annual growing seasons, these cycles can be taken into
consideration so that areas of SAV habitat are not improperly excluded from protection due to
recent large-scale weather events. In addition, it is not highly probable that SAV habitat could
be remapped more frequently then once every 10 years, given the expense and effort required.

Past occurrence of SAV habitat can be determined from maps, agency photographs, surveys, or
other documentation. Documentation with the greatest certainty of accuracy should be given
preference, such as detailed field surveys and ground-truthed aerial photography. Maps
depicting where SAV has been documented through various mapping efforts are included in
Appendix 4.

Subparagraph 2 — “The average physical requirements that characterize the environment
suitable for SAV growth” were derived from Ferguson and Wood (1994), and Street (pers.
comm. 2007). These criteria represent only average conditions needed to support SAV. It is
important to note that water depth, sediment substrate, light availability, and wave exposure are
interacting factors that can affect SAV survival and growth at a specific location. Environmental
thresholds vary by location and combination of occurring factors. Refer to the CHPP (Street et
al. 2005) for a more thorough discussion of suitable conditions. Additional research would
enable more specific identification of suitable SAV habitat conditions.

The modifications to the SAV definition may affect several EMC, CRC, and MFC rules.
Formerly this habitat was mostly referenced in rule as submerged aquatic vegetation or beds of
submerged aquatic vegetation. The new definition broadens this to SAV habitat to correspond
with the CHPP and to take into account the seasonal and dynamic nature of this habitat.
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Existing rules that reference SAV habitat or beds of SAV are included in Appendix 2. Each
Commission will need to ensure that its rules related to SAV are compatible with the MFC
definition.

Specific guidance for habitat determination and permit review process

The MFC SAV policy guideline includes: *“provide adequate safeguards to prevent direct or
indirect impacts from development projects adjacent to or connected to SAV”. To achieve this,
the permit review process should assess the level of impact of various proposed activities.
Table 1 describes the potential impact of different development activities on SAV habitat. In
addition, the permit review process should consider the amount and type of SAV that is
potentially affected as well as the potential severity of the specific activity on SAV habitat.

Permits to impact Public Trust Areas and Estuarine Waters Areas of Environmental Concern
(AECs) that may include SAV habitat are issued via the CAMA Major Permit by the Division of
Coastal Management (DCM). Major permits are necessary for activities that require other state
or federal authorizations. Applications for Major Permits are reviewed by 10 state and four
federal agencies before a decision is made.

Table 1. Potential impact of development located in or over SAV habitat.

Proposed Activity Potential Impact

Fixed individual docking facility (<=2 | Shading, bottom damage from boat use if

slips) shallow

Fixed multi-slip docking facility (3-10 | More shading and potential bottom damage from

slips) boat use

Fixed docking facility with boat lift Shading, but less than in-water slip

Floating dock Complete shading, smothering if shallow

Boathouse Complete shading

Access pier Shading

Observation pier Shading, no boat issues

Boat ramp Removing SAV, deepening shallow edge, boat
activity increasing turbidity and chance of prop
dredging

New channel dredging Removes SAV, increases turbidity, alters
conditions, boat traffic

Maintenance dredging Damage is already done but prevents natural
recolonization of bottom

Marina (no dredging) Prop dredging, shading, increased wave energy
& turbidity from boat activity

Marina (with dredging) Removes SAV, alters conditions to prevent SAV
colonization, increased wave energy & turbidity
from boat activity, shading

General Permit Process

General Permits are expedited forms of the CAMA Major Permit and may be issued for certain
types of projects that are frequently carried out, require minimal onsite overview, need little
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public review and comment, and are of a size of development with minimal impact on the AEC.
The DCM normally issues General Permits within a few days of the request by the applicant.
Most General Permits are issued at the site of the proposed development. General permits may
contain site-specific conditions as to proposed structure(s) size, alignment, length, location, etc.
The most common General Permit issued that affects SAV habitat is 15A NCAC 07H .1200 —
General Permit for Construction or Piers: Docks: and Boat Houses in Estuarine and Public Trust
Waters and Ocean Hazard Areas. The Coastal Resources Commission (CRC) adopts specific
rule language for General Permits after receiving input by the DCM staff, State and Federal
agencies and the regulated public. General Permits typically contain specific use standards that
are more restrictive than those found in 15A NCAC 07H .0208(b) — Specific Use Standards that
are used for full review Major Permit applications.

The CRC is currently working on changes to General Permit 15A NCAC 07H .1200 and the
proposed wording as it impacts SAV habitat reads as follows:

(h) Piers and docking facilities shall not be constructed over existing shellfish beds or
submerged aquatic vegetation (as defined by the Marine Fisheries Commission) without
prior approval from the Division of Marine Fisheries or the Wildlife Resources
Commission (whichever is applicable).

With respect to ‘prior approval’ as stated in the aforementioned proposed rule, the following
guidelines (Figure 1) should be used by the DCM when issuing the proposed General Permit
15A NCAC 07H .1200 — General Permit for Construction or Piers and Docking Facilities: in
Estuarine and Public Trust Waters and Ocean Hazard Areas. These guidelines for general
permits take into account whether SAV is present, the water depth at the proposed docking
facility, and the extent of cover. Boats using docking facilities located where water depth is 2.5
ft or less are highly likely to cause bottom disturbance and damage to SAV plants. Therefore
sites with water depth 2.5 ft deep or less and having significant SAV coverage (>50%) require
further evaluation by permit reviewers.
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Figure 1. Guidelines for complying with the proposed GP 15A NCAC 07H .1200 (piers and
docking facilities) where there are SAV concerns are illustrated in the following decision flow
chart for: a) fixed piers, b) pier with floating docks, c) fixed docking facilities, and d) floating

docking facilities.

For the purposes of this document, coverage is defined as present upon

visual observation at the time of the permit decision within the area to be directly impacted by
the proposed development; minor impact is defined as those impacts that the DMF/WRC
determine do not warrant additional permit conditions or elevated review; vegetated in past is
defined as site documented to support SAV within the past 10 annual growing seasons.

Fixed pier

SAV Determination -
1) currently vegetated, or
2) vegetated in past & suitable conditions, or
3) adjacent to existing SAV

SAV Absent

Issue GP J

SAV Present

Water depth <=2.5'

Water depth > 2.5'

<50% coverage

>50% coverage

Issue GP

Issue GP J

DRAFT

Obtain written concurrence from DMF/
WRC prior to issuance or elevate
to major permit process for in-depth
comments & agency consultation

Minor impact -
Issue GP

Impacts SAV - modify
through conditions & issue
GP OR elevate if needed
conditions outside scope of GP
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F loating Pier

2) vegetated in past & suitable conditions, or

SAV Determination-
1) curently vegetated, or

3) adjacent to existing S AV

S AV Absent

SAV Present

Issue GP
Note: must comply with

(i) of this ule reference -
18" minmum

Water depth <=2.5'

Water depth >2.5'

<50% coverage

> 50% coverage

Issue GP
Note: must complywith
(i) ofthisrule reference -
18'minmum

Issue GP

Note: must comply with
(i) of this ule reference-

18" minimum

Obtain writen concurrence from D MF/
WRC prior toissuance or elevate
to major permitprocess for in-depth
comments and agency consultation

DRAFT

Minor impact -
Issue GP. Must comply
with (i) of this ru e
reference - 18" minimum

Impacts SAV - modify through
conditons & issue GP OR
elevate to maor if conditions
needed outside scope of GP
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Fixed
Docking
Facili es

SAV Determination -
1) currently vegetated, or
2) vegetatedinpast & suitable conditions, or
3) adjacent  existing SAV

SAV Absert

SAV Presnt

Ilssue GP

DRAFT

DIMF/WRC pr ior to issuanc e
or elevate to major permit for in-depth
comments &agency consultation

Water Depth Water Depth
<= 25 >25
Obtain written concurrence from Issue GP

Minor impact-
Issue GP

Impacts SAV -modify

through conditions & issue
GP OR elevate if needed
conditions outside scope of GP
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d)

Floating
Docking
Facilities

SAV Determination -
1) currently vegetated, or
2) vegetated in past & suitable conditions, or
3) adjacent to existing SAV

SAV Absent

SAV Present

Issue GP
Note: Must comply with
(i) of this rule reference -
18" minimum

Water Depth
<=25

Water Depth
>2.5'

Obtain written concurrence from DMF/
WRC prior to issuance or elevate
to a major permit for in-depth
comments & agency consultation

Issue GP

Note: must comply with
(i) of this rule reference-

18" minimum

Minor impact- issue GP

Note: Must comply with

(i) of this rule reference-
18" minimum

Impacts SAV- modify
through conditions & issue
GP OR elevate if needed
conditions outside scope of GP

Major Permit Process

As previously stated, Major Permits are necessary for activities that require other state or
federal authorizations. Applications for Major Permits are reviewed by 10 state and four federal
agencies. The process typically takes between 60 and 90 days to reach a permit decision.
During the review process for projects that have potential SAV habitat issues, these agencies
routinely request information on SAV in regard to presence or absence, the specific location,
abundance, and anticipated impacts. This information is normally provided by applicants

through surveys with an agreed upon sampling protocol as outlined in Appendix 2.
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Coordination between the agencies and the DCM often results in outcomes that include
realignment of proposed structure(s) to avoid or minimize encroachment into SAV habitat,
involve the reduction or elimination of structure(s) or parts thereof that impact SAV habitat, or
the permit application is denied based on significant adverse impacts to SAVs.

The current Major Permit review process is thorough and deemed sufficient by the agencies in
affording protection to existing SAVs, and no changes to this process are proposed by this
document.

CONCLUSION

The intent of this document is to clarify how to identify SAV habitat and improve coordination
between DENR agencies when reviewing permit applications that may affect SAV habitat. In
acknowledging that SAV habitat includes not only existing plants, but sediment between grass
patches and areas recently or historically vegetated with SAV, agencies can take a more
comprehensive approach at managing this critical habitat. The changes described will allow
greater consideration of impacts to SAV habitat, while still allowing the process for issuing
general and major permits to continue. This DENR document will enhance CHPP
implementation by protecting SAV habitat from physical impacts and improving permit
coordination between agencies. This issue has highlighted the importance of regularly mapping
SAV habitat throughout the coast on a regular basis, as well as the need for additional
monitoring of the habitat to improve our understanding of the dynamics driving its distribution
changes over time.
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APPENDIX 1
Summary of guidelines for SAV protection used by the federal regulatory and commenting
agencies, as well as the state agencies of Maryland and Virginia (Source: Orth et al. 2002)

us

. . ) National Marine
. NS US Army Corps of Engineers Environmental US Fish and ) : .
Categories Maryland Virginia (Baltimgre Dipstrict) ’ Protection Wildlife Service Fisheries Service
Agency
Dredging of | Not allowed in | Limit channels | Not allowed in waters < 2 ft. | Generally, no | Avoid shallow | Not recommended within
new channels | water < 3 ft. at | to minimum | MLW in main channel. < 1.5 | new dredging | water habitats; not | existing SAV beds or
MLW. dimensions ft. MLW in spurs; presence of | exceptin historic | recommended in | adjacent shallows with
necessary; SAV overrides these | channels. areas without piers | potential for bed
avoid SAV. parameters & historical | expansion
deepwater access.
Dredging in | Allowed in areas | Usually not | Prohibited upstream of 1.5-2 ft. | Allowed in | Notrecommended. | Not recommended.
SAV beds where there | allowed. contour and in existing beds | channels or
were historic (see text for exceptions); | historic channels
channels channel dimensions may be | only; not
restricted where  slumping | recommended
occurs. otherwise.
Timing Prohibited within | Restrictions may | April 1- June 30; April 15- | March 31-June | March-June Species-dependent;
restrictions 500 yards of | be placed if in | October 15 ( species with two | 15. April-October 15 for most
on dredging SAV beds, April | proximity to | growing seasons). species; April 1- June 30
15- October 15. living resources. for horned pondweed.
Dredging in | Not Considered Depends on depths and why | Not Not recommended Not recommended where
areas that | recommended during the | SAV disappeared. Check soils. | recommended SAV has been
historically where SAV | application documented during the
supported occurred during | review process. past 2-3 growing
SAV the previous seasons.
growing season.
Dredging See timing | Considered 3 ft. buffer/1 ft. dredged below | 3 ft. buffer/1 ft. | 3 ft. buffer/1 ft. | Recommend buffers
near SAV | restrictions on | during the | existing bottom; 15 ft. buffer | dredged dredged below | around existing beds; no
beds/buffer dredging above. application from MHW & for SAV w. dense existing bottom. dredging in areas with
zones review process. tuber mats. potential bed expansion.
Depositing Prohibited Locate to | Recommend against Recommend Recommend against
dredged minimize against
material on impacts
SAV
Pier Pier out to avoid | Limit to | Pier out, construct community Pier out to avoid | Maintain 1:1 ratio of deck
Construction dredging of SAV | minimum piers or mooring piles to avoid dredging of SAV | width to deck height
beds; minimize | necessary for | dredging of SAV beds; beds; construct | above MLW.
pier dimensions. | water access, | maintain suitable pier height community rather
locate to avoid | above SAV. than multiple
SAV. individual piers.
Marina Prohibited in | Undesirable Avoid historical SAV beds for | Avoidance of | Avoid Recommend against new
development areas < 4.5 ft. | near SAV, or in | new marina construction; | SAV marinas or expansion in
near SAV unless dredged | waters less than | maintain buffer for marina | recommended existing beds or adjacent
from upland and | 3 ft. at MLW. expansion. shallows with potential
adverse impacts for bed expansion.
to SAV are
minimized.
SAV harvest Permit required. Permit required. Limited harvest of
hydrilla in the Potomac.
Fishing No hydraulic | No clamming in
activity clam dredging in | water depths< 4

existing SAV.

ft.

Aquaculture
activities

No new permits
in existing SAV.
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APPENDIX 2
Rules that reference submerged aquatic vegetation or beds of submerged aquatic vegetation
Affected CRC rules (proposed dock rules at end)

7H.0206(b) — Description of AECs/Estuarine Waters (All rule citations should be in caps, change
all below)

(b) Significance. Estuarine waters are the dominant component and bonding element of the
entire estuarine and ocean system, integrating aquatic influences from both the land and the
sea. Estuaries are among the most productive natural environments of North Carolina. They
support the valuable commercial and sports fisheries of the coastal area which are comprised of
estuarine dependent species such as menhaden, flounder, shrimp, crabs, and oysters. These
species must spend all or some part of their life cycle within the estuarine waters to mature and
reproduce. Of the 10 leading species in the commercial catch, all but one are dependent on the
estuary. This high productivity associated with the estuary results from its unique circulation
patterns caused by tidal energy, fresh water flow, and shallow depth; nutrient trapping
mechanisms; and protection to the many organisms. The circulation of estuarine waters
transports nutrients, propels plankton, spreads seed stages of fish and shellfish, flushes wastes
from animal and plant life, cleanses the system of pollutants, controls salinity, shifts sediments,
and mixes the water to create a multitude of habitats. Some important features of the estuary
include mud and sand flats, eel grass beds, salt marshes, submerged vegetation flats, clam
and oyster beds, and important nursery areas. Secondary benefits include the stimulation of the
coastal economy from the spin off operations required to service commercial and sports
fisheries, waterfowl hunting, marinas, boatyards, repairs and supplies, processing operations,
and tourist related industries. In addition, there is considerable nonmonetary value associated
with aesthetics, recreation, and education.

7H.0208 (a)(2)(B) — General Use Standards

Before receiving approval for location of a use or development within these AECs, the
permit-letting authority shall find that no suitable alternative site or location outside of the AEC
exists for the use or development and, further, that the applicant has selected a combination of
sites and design that will have a minimum adverse impact upon the productivity and biologic
integrity of coastal marshland, shellfish beds, beds of submerged aquatic vegetation,
spawning and nursery areas, important nesting and wintering sites for waterfowl and wildlife,
and important natural erosion barriers (cypress fringes, marshes, clay soils).

7H.0208 (a)(6) — General Use Standards/SAV Definition

Beds of submerged aquatic vegetation (SAV) are those habitats in public trust and estuarine
waters vegetated with one or more species of submergent vegetation. These vegetation
beds occur in both subtidal and intertidal zones and may occur in isolated patches or cover
extensive areas. In either case, the bed is defined by the presence of above-ground leaves or
the below-ground rhizomes and propagules. In defining SAVs, the CRC recognizes the Aquatic
Weed Control Act of 1991 (G.S. 113A-220 et. seq.) and does not intend the SAV definition and
its implementing rules to apply to or conflict with the non-development control activities
authorized by that Act.

7H.0208 (b)(1) — Specific Use Standards

Navigation channels, canals, and boat basins shall be aligned or located so as to avoid primary
nursery areas highly productive shellfish beds, beds of submerged aquatic vegetation, or
significant areas of regularly or irregularly flooded coastal wetlands.
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7H.0208 (b)(1)(J)(iii)

Maintenance excavation in canals, channels and boat basins within primary nursery areas and
beds of submerged aquatic vegetation shall be avoided. However, when essential to
maintain a traditional and established use, maintenance excavation may be approved if the
applicant meets all of the following criteria as shown by clear and convincing evidence
accompanying the permit application. This Rule does not affect restrictions placed on permits
issued after March 1, 1991.

(iii) Excavated material can be removed and placed in an approved disposal area without sig-
nificantly impacting adjacent nursery areas and beds of submerged aquatic vegetation.

7H.0208 (b)(3)(D) — Drainage Ditches

Drainage ditches shall not have a significant adverse effect on primary nursery areas,
productive shellfish beds, beds of submerged aquatic vegetation, or other documented
important estuarine habitat. Particular attention shall be placed on the effects of freshwater
inflows, sediment, and nutrient introduction. Settling basins, water gates, retention structures
are examples of design alternatives that may be used to minimize sediment introduction.

7H.0208 (b)(5)(A) — Marina Siting

Marinas shall be sited in non-wetland areas or in deep waters (areas not requiring dredging)
and shall not disturb valuable shallow water, submerged aquatic vegetation, and wetland
habitats, except for dredging necessary for access to high-ground sites.

7H.0208 (b)(8(G) — Beach Nourishment
Material shall not be placed on any coastal wetlands or beds of submerged aquatic
vegetation.

7H.0208 (b)(11)(C) —Filling of Canals, Basins and Ditches

Not withstanding the general use standards for estuarine systems as set out in 7H .0208(a) of
this Rule, filling canals, basins and ditches shall be allowed if:

(C) the filling will not adversely impact any designated primary nursery area, shellfish bed, bed
of submerged aquatic vegetation, coastal wetlands other than a narrow fringe around the
shoreline, recognized public trust right or established public trust usage; and

7H.0209(d)(4)- Coastal Shorelines/Use Standards/Significant Adverse Impacts

Development shall not have a significant adverse impact on estuarine and ocean resources.
Significant adverse impacts shall include but not be limited to development that would directly or
indirectly impair water quality standards, increase shoreline erosion, alter coastal wetlands or
Submerged Aquatic Vegetation (SAV), deposit spoils waterward of normal water level or
normal high water, or cause degradation of shellfish beds.

7H.0209 (g9)(4)(B)(1X)- Urban Waterfronts/Use Standards/ Non-Water Dependent Uses
Structures shall have no significant adverse impacts on fishery resources, water quality or
adjacent wetlands and there must be no reasonable alternative that would avoid wetlands.
Significant adverse impacts shall include but not be limited to the development that would
directly or indirectly impair water quality standards, increase shoreline erosion, alter coastal
wetlands or Submerged Aquatic Vegetation (SAV), deposit spoils waterward of normal water
level or normal high water level, or cause degradation of shellfish beds;

DRAFT 17



DRAFT

7H.1505(7)- GP for Excavation Within or Connecting to Existing Canals, Channels, Basins, or
Ditches

Proposed maintenance excavation must meet each of the following specific conditions to be
eligible for authorization by this general permit.

(7) The proposed project must not involve the excavation of any marsh, submerged aquatic
vegetation, or other wetlands.

7H.1905(3) — GP to Allow for Temporary Structures within Coastal Shorelines and Ocean
Hazard AECs/Specific Conditions

Proposed temporary structures must meet each of the following specific conditions to be eligible
for authorization by the general permit:

(3) The proposed project shall not involve the disturbance of any marsh, submerged aquatic
vegetation, or other wetlands including excavation and/or filling of these areas.

7H.2405(h)- GP for Placement of Riprap for Wetland Protection in Estuarine or Public Trust
Waters.

No backfill or any other fill of wetlands, submerged aquatic vegetation, estuarine waters,
public trust areas, or highground areas is authorized by this general permit.

7H.2604 (a) — GP for Construction of Wetland, Stream and Buffer Mitigation Sites by the NC
EEP or the NC Wetlands Restoration Program

This permit authorizes only the following activities associated with the construction of wetland,
stream or buffer restoration: creation or enhancement projects conforming to the standards
herein; the removal of accumulated sediments; the installation, removal and maintenance of
small water control structures, dikes, and berms; the installation of current deflectors; the
placement of in-stream habitat structures; modifications of the stream bed or banks to restore or
create stream meanders; the backfilling of artificial channels and drainage ditches; the removal
of existing drainage structures; the construction of small nesting islands; the construction of
open water areas; the construction of oyster habitat over unvegetated bottom in tidal waters; the
planting of submerged aquatic vegetation; activities needed to reestablish vegetation,
including plowing or discing for seed bed preparation and the planting of appropriate wetland
species; mechanized land clearing to remove non-native invasive exotic or nuisance vegetation;
and other related activities.

7H.2605(b)- GP for Mitigation by EEP or WRP/Specific Conditions
No excavation or filling of any submerged aquatic vegetation shall be authorized by this
general permit.

7H.2705(u) GP for Construction of Riprap Sills for Wetland Enhancement
No excavation or filling of any native submerged aquatic vegetation is authorized by this
general permit.

7J.0409 (Civil Penalties rule, effective 2/1/2008)

7M.0403((f)(10)(A)- Coastal Energy Policies

In the siting of energy facilities and related structures, the following areas shall be avoided:

(A) areas of high biological significance, including offshore reefs, rock outcrops and hard bottom
areas, sea turtle nesting beaches, freshwater and saltwater wetlands, primary or secondary
nursery areas and essential fish habitat-habitat areas of particular concern as designated by the
appropriate fisheries management agency, submerged aquatic vegetation beds, shellfish
beds, anadromous fish spawning and nursery areas, and colonial bird nesting colonies;
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Affected EMC rules

15A NCAC 02B .0225 ( ¢ ) (2) — Water Quality Standards for ORW/Saltwater

No dredge or fill activities shall be allowed if those activities would result in a reduction of the
beds of submerged aquatic vegetation or a reduction of shellfish producing habitat as defined
in 15A NCAC 03I .0101(b)(20)(A) and (B), except for maintenance dredging, such as that
required to maintain access to existing channels and facilities located within the designated
areas or maintenance dredging for activities such as agriculture.

15A NCAC 02B .0227 (b) (5)- Water Quality Management Plans to Protect Existing
Uses/Lockwood Folly River Area

No dredge or fill activities shall be allowed where significant shellfish or submerged aquatic
vegetation bed resources occur, except for maintenance dredging, such as that required to
maintain access to existing channels and facilities located within the protected area or
maintenance dredging for activities such as agriculture.

Affected MFC rules

31.0101 (b) (20) (a) — Definitions

Beds of submerged aquatic vegetation are those habitats in public trust and estuarine waters
vegetated with one or more species of submerged vegetation such as eelgrass (Zostera
marina), shoalgrass (Halodule wrightii) and widgeongrass (Ruppia maritima). These vegetation
beds occur in both subtidal and intertidal zones and may occur in isolated patches or cover
extensive areas. In either case, the bed is defined by the presence of above-ground leaves or
the below-ground rhizomes and propagules together with the sediment on which the plants
grow. In defining beds of submerged aquatic vegetation, the Marine Fisheries Commission
recognizes the Aquatic Weed Control Act of 1991 (G.S. 113A-220 et. seq.) and does not intend
the submerged aquatic vegetation definition, or rules 15A NCAC 03K .0304, .0404 and 03l
.0101, to apply to or conflict with the non-development control activities authorized by that Act.

3K .0304 (a)(2) — Prohibited Taking of Clams

it is unlawful to take clams by any method:

(1) other than hand tongs, hand rakes as described in 15A NCAC 03K .0102, or by hand in any
live oyster bed, or

(2) by hand rakes as described in 15A NCAC 03K .0102, or by hand in any established bed of
submerged aquatic vegetation as defined in 15A NCAC 03l .0101 or salt water cordgrass
(Spartina alterniflora) that may exist together or separately.

3K .0404 (2) — Dredges/Mechanical Methods Prohibited and Open Season

It is unlawful to use mechanical methods for oystering or clamming to take Rangia clams or their
shells:

(2) within any established bed of submerged aquatic vegetation as defined in 15A NCAC 03l
.0101 or salt water cordgrass (Spartina alterniflora) that may exist together or separately.
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Appendix 3.
SAV Sampling Protocol

« Conduct survey for SAV during the approximate time periods (periods of high SAV biomass
in a given area) shown on the attached map (Figure 1) for the desired location (low salinity:
June-Aug; high salinity: Apr-Oct.)

« Survey on transects spaced evenly to cover the entire area to be affected by the proposed
project and associated activities.

« Visual surveying should include the area along the transect as well as on both sides of the
transect such that the entire area in which the bottom is visible is surveyed.

« For areas where the bottom is not visible, transects should be evenly spaced and sampled
with a rake at evenly spaced distances along the transect sufficient to cover the entire site

« Surveys should include at least the following data:

0 Location for all identified SAV on a map of the site

Date and approximate local time of survey work

Depth (and lunar tide stage where applicable)

Bottom salinity and water temperature; Secchi depth

For each survey:

General bottom type (estimate: mud, sandy mud, muddy sand, sand, shell, SAV,

macroalgae)

« When the bottom and/or SAV is visible without raking, estimate coverage as shown below
and in the attached figure:

o Dense: >70% coverage

0 Moderate: >40% but less than 70% coverage
0 Sparse: 10 — 40% coverage

o Very sparse: >0 — 10% coverage

0 Absent: None

« When SAV is not evident at the sediment surface, rake meter square sample sites
throughout the site to search for rhizomes and other buried SAV structures

« Report presence of rhizomes and other buried SAV structures found per sample

. Identify any SAV, including rhizomes and other structures present, to species when feasible

. Optional data: Other pertinent observations (such as shellfish presence)

O O0OO0OO0Oo
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Figure 1. Preferred sampling periods for high salinity and low salinity submerged aquatic
vegetation in coastal North Carolina.
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APPENDIX 4

MAPPED DISTRIBUTION OF SUBMERGED AQUATIC VEGETATION IN COASTAL NORTH
CAROLINA, 1981-2006

The following maps depict the specific location of submerged aquatic vegetation (SAV) based
on mapping efforts from 1981 to 2006. The maps also show locations where SAV was noted by
Division of Marine Fisheries (DMF) staff at biological sampling stations. The mapping data
suggest the geographic extent of SAV to a certain degree of both spatial and classification
accuracy. The point data from DMF do not suggest the geographic extent of SAV, and the
degree of spatial and classification accuracy is unknown. There is also no means to distinguish
among points based on frequency of occurrence. Care should be taken in the use of this data.

The method used by each mapping effort is listed after each citation in the, “List of Maps
Included,” below. The actual maps are displayed on the following pages. Contact Scott
Chappell or Anne Deaton with specific questions. As additional imagery and maps of SAV
become available in the future, they will be added into this documentation.

LIST OF MAPS INCLUDED

e Carroway and Priddy 1983 = Carroway, R.J., and L.J. Priddy. 1983. Mapping of submerged
grass beds in Core and Bogue Sounds, Cartaret County, North Carolina, by conventional
aerial photography. CEIP Report No. 20, 88p. *Maps based on aerial photography taken
in1981.

o Ferguson and Wood 1994 = Ferguson, R. L. and L.L. Wood. 1994. Rooted vascular aquatic
beds in the Albemarle-Pamlico estuarine system. NMFS, NOAA, Beaufort, NC, Project No.
94-02, 103 p. *Maps based on aerial photography taken from 1983-1992.

o DWQ 1998 = DWQ (North Carolina Division of Water Quality). 1998. Neuse River estuary
SAV ground-truthing study. DWQ, Unpub. Rep. 11p. *Maps based on aerial photography
taken in 1998.

¢ DMF (North Carolina Division of Marine Fisheries) Bottom Mapping Program -
http://www.ncdmf.net/habitat/shellmap.htm *Maps based on interpolated transect data
collected from 1989-2006.

e ECSU (Elizabeth City State University) Mapping Program -
http://www.ecsu.edu/ECSU/AcadDept/Geology/GEMSNewHomePageS05/index.htm *Maps
based on aerial photography taken in 2002, 2003, and 2006.

e NCSU (North Carolina State University) — D. Eggleston (http://www4.ncsu.edu/~dbeqggles/)
*Maps based on aerial photography taken in 2004.

o DWQ Rapid Response Teams - http://www.esb.enr.state.nc.us/prrt.html *Maps based on
interpolated transect data collected in 2005 and 2006 in the Neuse and Pamlico rivers.
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15A NCAC 03I .0101 is proposed for amendment as follows:

15A NCAC 031 .0101

DEFINITIONS
(@) All definitions set out in G.S. 113, Subchapter IV apply to this Chapter.

(b) The following additional terms are hereby defined:

(20)

Fish habitat areas. The fragile estuarine and marine areas that support juvenile and adult

populations of fish species, as well as forage species utilized in the food chain. Fish habitats as

used in this definition, are vital for portions of the entire life cycle, including the early growth and

development of fish species. Fish habitats in all coastal fishing water, as determined through

marine and estuarine survey sampling, include:
Submerged aquatic vegetation habitat. Beds-ofsubmerged Submerged aquatic vegetation
(SAV) habitat are-those-habitats-in-public-trust-and-estuarine-waters is submerged lands

(A)

that:

(i) are vegetated with one or more species of submerged aguatic vegetation such-as

(ii)

including eelgrass—(Zostera—marina),—shoalgrass—(Halodule —wrighti—and
widgeongrass—(Ruppia—maritima). bushy pondweed or southern naiad (Najas

guadalupensis), coontail (Ceratophyllum demersum), eelgrass (Zostera marina),

horned pondweed (Zannichellia palustris), naiads (Najas spp.), redhead grass

(Potamogeton perfoliatus), sago pondweed (Stuckenia pectinata, formerly

Potamogeton pectinatus), shoalgrass (Halodule wrightii), slender pondweed

(Potamogeton pusillus), water stargrass (Heteranthera dubia), water starwort

(Callitriche heterophylla.), waterweeds (Elodea sp.), widgeongrass (Ruppia

maritima) and wild celery (Vallisneria americana). These areas may be

identified by the presence of above-ground leaves, below-ground rhizomes, or

reproductive structures associated with one or more SAV species and include

the sediment within these areas;

have been vegetated by one or more of the species identified in Subparagraph (i)

within the past 10 annual growing seasons and that meet the average physical

requirements of water depth (six feet or less), sediment type (unconsolidated

sandy sediment with silt-clay content not to exceed 35 percent), average light

availability (secchi depth of one foot or more), and limited wave exposure that

characterize the environment suitable for growth of SAV. The past presence of

SAV may be demonstrated by aerial photography, SAV survey, map, or other

documentation. An extension of the past 10 annual growing seasons criteria

may be considered when average environmental conditions are altered by

drought, rainfall, or storm force winds.
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Fhese-vegetation-beds-eceur This habitat occurs in both subtidal and intertidal zones and

may occur in isolated patches or cover extensive areas. ia-eithercase-the-bed-is-defined

aguatic—vegetation; SAV habitat, the Marine Fisheries Commission recognizes the
Aquatic Weed Control Act of 1991 (G.S. 113A-220 et. seq.) and does not intend the
submerged aquatic vegetation definition, or rules 15A NCAC 03K .0304, .0404 and 03I
.0101, to apply to or conflict with the non-development control activities authorized by
that Act.

Authority G.S. 113-134; 113-174; 143B-289.52.



CHPP Steering Committee Meeting
April 11, 2008
Washington, NC

Meeting Attendees: BJ Copeland (MFC), Jess Hawkins (MFC), Pete Peterson (EMC), Chuck Bissett
(CRC), Bob Emory (CRC), Steve Wall (DENR), Louis Daniel (DMF), Jeanne Hardy (DMF), Scott
Chappell (DMF), Anne Deaton (DMF), Michelle Duval (MFC), Trish Murphey (DMF), Patti Fowler
(Shellfish Sanitation), Jim Gregson (DCM), Ted Tyndall (DCM), Bonnie Bendell (DCM), Steve
Underwood (DCM), Mike Lopazanski (DCM), Rebecca Ellin (DCM-NERR), Coleen Sullins (DWQ), Bill
Diuguid (DWQ), Al Hodge (DWQ), Melvin Shepard (CRC), Wayland Sermons (CRC), Jimmy Johnson
(DENR), Bill Swartley (DFR), Maria Dunn (WRC), Tracy Skrabal (NCCF), Carolyn Currin (NOAA),
Katherine McGlade (Duke University), Rep. Alice Underhill (NC House of Representatives)

Call to Order and Introductions:
Pete Peterson called the meeting to order at 10:05am. Introductions of all attendees took place.
Chuck Bissett was named by Bob Emory as the second CRC voting member at this meeting. A
permanent replacement to fill Courtney Hackney’s seat on the Steering Committee has yet to be
named. Some minor adjustments were made to the afternoon portion of the meeting agenda.

CHPP Update
Jimmy Johnson gave a quick report on the status of the CHPP Implementation Plan publication.

The MFC approved spending $10,000 from the Commission’s Conservation Fund to help get the
report printed and distributed. Work on the publication is underway with help from several
agencies and the NC Coastal Federation. Delivery of 100,000 copies should occur sometime
around May 15™. Jimmy mentioned that he has given, or will be giving several CHPP
presentations. Recently he spoke to the NCBIWA in Pine Knoll Shores. On April 16", he will
speak to Soil and Water district representatives from the 20 coastal counties at Hammocks Beach
State Park.

Implementation Updates:
CRC - Steve Underwood

e A comprehensive digital shoreline mapping process is in its initial stages. Currently a
‘white paper” is being reviewed in house regarding the methodology to be used in the
mapping process. DCM is working closely with several of ECU’s geological survey
personnel to determine erosion rates along the estuarine shoreline. In June, a small working
group will be convened to finalize the methodology. The idea at this point is to delineate
the shoreline, across the entire estuarine system, on a county by county basis.

Pete asked if some state hasn’t already mapped their shoreline and why we didn’t utilize
what they had learned. Steve’s response was that the uniqueness of NC’s coastline and the
lack of money caused DCM to initiate a new methodology. ECU was asked to participate
in order to try and utilize anything done before by others that might be appropriate for NC.
DCM is trying to use whatever is available wherever possible and practical. DCM is
looking at an overall timeframe of 5 years for this project.

e Steve provided a handout of the Beach and Inlet Management Plan timeline. DCM is
currently putting together a needs assessment utilizing input from local governments and a
Coastal Services Center Fellow.



Rebecca Ellin reported that the NERR had been awarded a CICEET Grant to study the
effects of different shoreline stabilization methods and the effects those methods have on
different CHPP habitats. They will have a couple of demonstration projects at one or two
of the reserves.

DWQ - Coleen Sullins/Bill Diuguid

Coleen reported that Tom Reeder has accepted the position as Deputy Director of the
Division of Water Resources. Tom will begin his new duties around the first of May.
However, Tom will continue to work with the coastal stormwater rules through the
upcoming legislative session. Several committee members again acknowledged the
tremendous job Tom has done in getting the stormwater rules to this point and it was noted
by all, that he will be missed as a member of the CHPP Team.

Bill Diuguid reported on the status of the coastal stormwater rules. They have been before
the Rules Review Commission on two separate occasions and have been agreed to by the
RRC. The rules now will be before the General Assembly in the upcoming short session as
more than ten letters in opposition to the rules have been received. Bill described four
scenarios:

1. The rules can be left just as they are now proposed

2. They can be sent back to DWQ for further financial analysis

3. It may be proposed that the coastal stormwater rules “back off” to the Phase Il level
and exclude the wetlands portion of the proposed rules

4. Completely rewrite the rules in a holistic manner statewide

There was a lot of discussion regarding the proposed coastal stormwater rules. Pete noted
that the financial benefits of the rules have been ignored in all of the economic analysis. To
date, only the costs of the rules have been reported, without any of the benefits. He wants
to be sure that DENR emphasizes the fairness of the rules and the economic benefits of
clean water. Pete also noted that many of the objections were based on a misrepresentation
of the proposed rules and he questioned whether this was out of misunderstanding or if it
was intentional. Pete reminded all present that stormwater rules were a top priority of the
CHPP.

Jess Hawkins asked if there was a DENR/DWQ strategy in place to help educate the
legislature and the public regarding the coastal stormwater rules. Coleen responded that the
DWQ staff has met with Dare County mayors and numerous other local government
representatives and remained available to meet with any interested group. She also noted
that a brochure was done specifically to address the stormwater issue and it was available
to help educate the general public. Coleen acknowledged that there appeared to be a “huge
misinformation campaign” regarding the rules and asked for the help of those present to do
all they can do to help set the record straight. There was discussion regarding the need for
another handout correcting false misinformation and addressing frequently asked
questions. DWQ agreed to work on this, and those present offered to help distribute once
available.

Tracy Skrabal announced that there was to be a rally in Raleigh on June 4" regarding the
coastal stormwater rules. The NCCF has chartered three buses and wanted to get at least
150 people to Raleigh that day to help lobby for the rules. Melvin Shepard reminded



everyone of the continuing closures of shellfish waters and he emphasized the failure of the
current rules to protect the waters of the state. Melvin noted that section 143 of the
stormwater legislation recognizes that shellfish waters are of primary importance. Patti
Fowler noted that even the figures provided by DEH/Shellfish Sanitation were being
misrepresented by those in opposition to the rules. Steve Wall noted that DENR was
working with legislators every day to help clarify the rules and what is true and what is not
true.

Melvin reminded the attendees that citizen contact was more influential the anything the
agencies could accomplish with the General Assembly. BJ Copeland urged those in
attendance to utilize local civic clubs as a means to help get the word out. All that needs to
be done is to simply explain to them what the problem is and why it needs to be fixed. BJ
also noted that the MFC’s Habitat and Water Quality Committee was recommending to the
MFC to send a letter to Senator Basnight and Representative Hackney in support of the
rules. The committee decided, by consensus, to reconstruct the letter of support it sent to
the EMC during the public hearing phase of the rules process and send it to Sen. Basnight
and Rep. Hackney as quickly as possible.

DMF — Anne Deaton

The Strategic Habitat Area work continues in the Albemarle region. The SHA Region 1
Group has met several times and is about ready to make recommendations identifying
areas as Strategic Habitat Areas. The workgroup continues to look at major alteration
factors and they are making final modifications to the maps and its inputs. Anne noted that
it is time to form a “management workgroup”. She suggested using the CHPP Team with a
few additional people who are most familiar with the area. This group needs to look at the
regulatory needs as well as the financial needs of acquisition and restoration.

APNEP and DMF are currently waiting for the photographs from the SAV mapping
project. DMF has a technician ready to begin delineating the photographs. APNEP may be
able to provide some additional funds for more help in this phase of the work. It is
anticipated that this will take about 12-18 months for completion.

The mapping of the estuarine shell bottom continues. DMF estimates it will take another 3
or more years to complete this work.

Anne noted that the WRC approved the Anadromous Fish Spawning Area rules at its last
meeting. An interagency workgroup should be formed to discuss what additional
protection is needed in these newly designated areas.

Louis Daniel reported that the MFC and WRC had agreed that the Coastal Recreational
Fishing License Fund would provide funds for a new 30 acre oyster sanctuary in Pamlico
Sound. They also had agreed to buy a shallow draft barge primarily so that shell could be
placed in the shallow shoreline waters along the western side of the Pamlico Sound.

The oyster hatchery concept has evolved again and will be an item discussed by the
legislature this summer. Currently it is being proposed that instead of three hatcheries there
will now be one centrally located facility. The operation of the hatchery will be the
responsibility of the DMF instead of the aquariums under the anticipated new proposal.
(?? 1 know this is true but didn’t recall him saying it at this meeting)

DENR - Steve Wall



e The General Assembly will return to Raleigh for its short session in mid May. They hope
to adjourn by the end of July. The major DENR initiatives for this short session are: the
coastal stormwater rules, a drought package and the Figure 8 terminal groin issue. The
Governor’s budget will probably be released just prior to the legislature convening. CHPP
items in the DENR budget request to the Governor include: a BIMP Coordinator (DCM), a
Wetlands Specialist (DCM) and 3 Permit Reviewers (DMF).

e Steve noted that the EMC has formed a Renewable Energy Committee. The first issue they
will begin to look into is wind energy. The first meeting of the committee will be on May
7" Both Tom Ellis and Pete Peterson are on this committee.

DEH/Shellfish Sanitation — Patti Fowler
e Shellfish Sanitation is beginning to expand its shoreline survey work. They have
completed their surveys of the shellfish areas and now will begin detailed surveys of
shorelines not associated with shellfish areas. They plan to start a workgroup to discuss
how to design additional shoreline surveys to enhance compliance with existing rules, per
the CHPP recommendation.
Estuarine Shoreline Stabilization:
Bonnie Bendell, from DCM, and Carolyn Currin, from NOAA, gave power point presentations
regarding the estuarine shoreline issue. Bonnie’s presentation summarized the recommendations
found in DCM’s Shoreline Stabilization Work Group Report. She looked at the suitability of
different types of stabilization methods on specific shoreline types. Bonnie also noted that DCM
held Marine Contractor workshops. Comments from contractors included 1) they would much
prefer to avoid the major permit process if possible; 2) sills were good but not a guarantee that
they will work; 3)homeowners were scared of hazards associated with riprap; 4) modifications to
bulkhead rules such as moving back doesn’t impact their business, but removing the option
completely does. Carolyn’s presentation was on specific projects she was working on, regarding
the effects on estuarine habitat by different types of stabilization methods. She looked at sediment
accretion and stem density behind sills vs. in natural marsh, and compared the edge vs. interior of
marsh vegetation. Negative aspects of sills are that they appear to have higher accretion rates and
take up a greater footprint of shallow soft bottom. However, they can provide more protection for
wetland habitat in the long run than bulkheads and have less erosion impacts to adjacent property
than bulkheads.

Bulkhead/Buffer Rule:
After lunch, Pete opened a discussion regarding the proposed bulkhead rules by DCM and the
compromise between DCM and DWQ regarding those rules. Jim Gregson related to the committee
the outcome of the joint meeting between the staffs of DCM and DWQ. It was decided that DCM
and the CRC would move forward with the General Permit for stabilization method other than
vertical structures. Jim will send a policy memo to his field staff regarding the General Permits
and how they are to be approached with regards to placement and mean high water. Only projects
under the major permit with specific justification as to why may be placed waterward of MHW.
The justification must demonstrate a significant need such as a high erosion rate.

Al Hodge noted that many residents were currently getting permits for bulkheads for the primary
purpose of decimating the buffer. Al also noted the difficulties in dealing with the inconsistencies
between DCM’s rules and the rules of DWQ. Everyone agreed that DWQ needed to address how
to determine if an erosion problem exists and how severe. Bob Emory informed the committee
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that the more desirable stabilization methods are oftentimes harder to get permitted through DCM
than bulkheads. The CRC is working to remove those disincentives. Tracy Skrabal stated that the
CRC must look at rule changes in order to get vertical structures out of the general permit
category. Carolyn Currin suggested putting the bulkhead rules on the table and start the process of
getting them out of the general permits. Bonnie Bendell stated that there was current proposed
legislation in Maryland that would require homeowners to utilize living shoreline stabilization
options if possible before they could use other hardened structures.

It was agreed upon that Pete would form a subgroup of the committee to address these issues and
bring to the CHPP Steering Committee a list of available options. Included in their report will be
whether or not it requires a change in policy or a change in rule. The members of the subgroup
will be: Bob Emory (chair), Pete Peterson, Jess Hawkins, Ted Tyndall, Al Hodge, Bonnie Bendell,
and Chuck Bissett. Bob will also call on any others that the group feels need to be a part of the
discussion. Others mentioned were: Tracey Skrabal, Carolyn Currin and Spencer Rogers. Coleen
mentioned that the divisions need to sit down together and determine how to make these things
happen. It was also noted that this could be used to inform and educate the public with regards to
better alternatives to hardened structures. Anne reminded the group that Carolyn’s and Rebecca’s
CICEET grant has a large public outreach component to it and that should be utilized within this
effort as well.

DCM and DWQ have an agreement on how to issue bulkheads when in a Neuse or Tar-Pamlico
river basin where buffer rules apply. DCM will give a BMP sheet to the applicant that explains
what they can do in the buffer to install a bulkhead and what BMPs they can select. If they sign it,
it will be attached to the GP and DCM will send copy to DWQ. However, they can not force an
applicant to sign it. Ted Tyndall and Al Hodge will be working on this.

Minutes
Jess Hawkins made a motion that the minutes form the January meeting be approved as written.
The motion was seconded by BJ Copeland and passed without corrections or dissent.

Endocrine Disruptors
A committee to look at endocrine disruptors has been formed since the last CHPP Steering
Committee meeting. The members of the Emerging Contaminants Workgroup are: BJ Copeland
(NC Marine Fisheries Commission - Chair), Mary Giorgino and Jerad Bales (USGS), Sara
Mirabilio (Sea Grant), Connie Brower (DWQ), Barbara Grimes (DEH), Bob Roer (UNC-W),
Larry Gabriel (Dept. of Ag), Damian Shea (NCSU), Pat McClellan-Green (NCSU), Lynn Henry
(DMF), Katy West and Anne Deaton (DMF staff support).

The first meeting of the workgroup was held on March 10"™. The initial action will be to develop a
working white paper. The group heard a report from the USGS regarding their sampling protocol
for contaminants in all 50 states. They have 3 sampling sites in NC. They reported that 47% of all
sites sampled had elevated levels of pharmaceuticals. There is currently a graduate student at
UNC-CH who is working on how to remove pharmaceuticals from the water. The student has two
methods already approved. Duke University and NCSU have been working on the effects of
pharmaceuticals on specific fisheries, most notably the blue crab. Their next meeting will be on
May 7™ in Washington.



Responsibilities of CHPP Steering Committee Members
Pete concluded the meeting by leading a discussion regarding the role and responsibilities of he
members of the CSC. He noted that the purpose of the CSC is to discuss issues we can move
forward with that will facilitate ecosystem protection and enhancement. CSC members, being
more informed on these issues, need to clarify and support CHPP initiatives to their fellow
commission members. It was asked that there be a specific time set aside at each CSC meeting to
discuss any concerns, disagreements and alerts among the membership. It was noted with regard
to the SAV issue that Robin Smith has been asked to attend the next CRC meeting and lead
discussion regarding the need for interagency cooperation and the roles of each agency specified
in the CAMA legislation.

The next meeting will be held on August 4™, unless an urgent need to meet arises.

The meeting adjourned at 2:45pm.
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North Carolina Department of Environment and Natural Resources
Division of Coastal Management

Michael F. Easley, Governor James H. Gregson, Director William G. Ross Jr., Secretary
CRC-08-20
May 12, 2008
MEMORANDUM
TO: CRC & CRAC
FROM: Mike Lopazanski

SUBJECT: CRC Comprehensive Beach Management Subcommittee Report
Committee members present:

Bob Emory (CRC, Subcommittee Chair) Spencer Rogers (CRAC)

Jim Leutze (CRC) Wayland Sermons (CRC)
Renee Cahoon (CRC, by phone) Bill Morrison (CRAC)
Harry Simmons (CRAC) Joan Weld (CRC)

Phil Harris (for Deborah Anderson CRAC, by phone)

Meeting Context

The CRC Comprehensive Beach Management Subcommittee met May 9, 2008
to discuss several of the Commission’s policies regarding the management of
oceanfront development. The subcommittee reviewed the current status of
several issues; including the difficulty communities have in raising local funds to
support beach nourishment projects, and the recent experience with the sandbag
removal deadline. The Subcommittee also discussed the Commission’s current
authorities and that the current “erosion response policy” is centered on the
hardened structures ban with retreat, relocation and beach nourishment being
the preferred options. It was decided that the discussion should remain within
this context and the any recommendations would be directed toward a coast-
wide policy rather than any individual project.

Beach and Inlet Management Plan

The Subcommittee was briefed on progress of the Beach and Inlet Management
Plan (BIMP) being developed by DCM, DWR and USACE. As the primary focus
of the BIMP is on data collection that will provide the information needed for
beach nourishment and inlet relocation project permits, there was discussion of
“post-BIMP” needs. There was general discussion of how the initial BIMP
product was not going to provide statewide coordination and larger regional
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sediment management guidance unless the General Assembly also funds the
utilization of BIMP data. Since the BIMP is a long-term process, there is a critical
need for an investment in additional resources to use the tools being developed.
The Subcommittee was advised that the Department has requested a new
position associated with the BIMP to act as a liaison with local governments and
serve on Project Delivery Team.

Commissioner Leutze informed the Subcommittee that a letter confirming North
Carolina’s participation in the South Atlantic Coastal Alliance was to be
presented to Governor Easley on May 9th for his signature. Commissioner
Leutze will verify whether the letter was signed and recommended that the
Commission consider action in support of the state’s participation.

Sandbags

The current policies regarding the use of sandbags for temporary erosion control
was discussed in some detail including the history of use, structure
specifications, the numerous extensions as well as examples of where structures
have been relocated in keeping with the Commission’s management strategy.
The subcommittee also discussed the CRC Science Panel’s recommendation to
limit structure size, and heard of an alternative design involving a single tube that
would only use 30-40% of the fabric of standard sandbags. However, there was
concern expressed as that there was not much information regarding their
performance on steep slopes. There was mention of a Petition for Rulemaking
that will be considered at the upcoming CRC meeting as well as some
amendments to the sandbag rule being proposed by DCM staff. In light of the
pending meeting, no recommendations were made to alter the Commission’s
polices regarding temporary erosion control structures.

Coastal Hazards

The Subcommittee discussed how to increase the level of coastal hazards
awareness in current and prospective oceanfront property owners. Past efforts
such as the Coastal Hazards Disclosure Bill were discussed as well as possible
rulemaking that would limit the ability of property owners utilizing the single-family
exception to get a sandbag permit.

Following the discussions, a list of recommendations was developed for
discussion at the upcoming CRC meeting in Washington.

Recommendations

1. Resolution to the General Assembly supporting additional funding to
accelerate development of the BIMP. Request additional resources and
personnel act as a liaison with local governments and to serve on the Project
Delivery Team.



2. Statement or letter to General Assembly supporting a stable and dedicated
source of funding for beach nourishment to include:
- Beaches as critical infrastructure
- Maintenance of federal participation
- Support for current federal funding formula
- Use of BIMP data in justification

3. Creation of a committee to develop a beach education plan
- Target coastal and inland communities
- Include the protective value to non-project areas
- Committee to also include non-CRC/CRAC members

4. Coastal Hazards Disclosure Efforts
- Creative initiatives such as utilizing DCM Beach Access signs
- Additional data on DCM website (sandbag locations)
- Utilize Coastal Reserve Realtor workshops
- Update Sea Grant publication Answers on Purchasing Coastal Real
Estate in NC
- Engage coastal realtors

5. Condition certain CAMA permits to preclude the use of sandbags (single
family exception)

6. Consideration of amendments to sandbag rule
7. Consideration of alternative sandbag structure design (geo-textile tube)
8. Letter to Governor endorsing NC involvement in Southeast Alliance

9. Presentation to CRC on innovative funding strategies for beach nourishment
projects

10. Consideration of beach management and oceanfront development strategies
consistent with the CRC'’s current authority.
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North Carolina
Coastal Resources Commission

April 1, 2008

The Honorable Elizabeth Dole
United States Senate
Washington, D.C. 20510

Dear Senator Dole:

This letter is in support of a proposal developed in large part by East Carolina
University (ECU) to assess the economic implications of climate change, sea level rise
and storms for both North and South Carolina. The investigation, entitled “Coastal
Hazards in the Carolinas: Economic Implications of Climate Change, Sea-Level
Rise, and Storms,” is particularly important to the mission and goals of the North
Carolina Coastal Resources Commission. Two key federal agencies, the National
Oceanic and Atmospheric Administration (NOAA) and the U.S. Geological Survey
(USGS), are integral to this effort, and a multi-agency, state-federal approach to
understanding and planning for coastal change is consistent with the President’s Ocean
Research Priorities Plan (ORPP).

Although the President has requested $11 million in fiscal year 2009 for NOAA and
the USGS to improve forecasting, planning for and responding to extreme coastal
events, initial activities are anticipated to focus only on the northern Gulf of Mexico
and Great Lakes regions. Therefore, additional funds are needed for the ORPP to
provide reliable geologic, biologic, economic and socioeconomic data upon which to
base informed coastal hazards management decisions for North Carolina.

Large portions of North Carolina’s oceanfront counties, several of which have
experienced population increases from 75 to 150 percent between 1980 and 2003, are
less than 18 inches above sea level. Furthermore, NOAA reports that North Carolina
is second only to Florida in the number of “billion dollar climate and weather
disasters” that occurred between 1980 and 2007. Unfortunately, sea level is rising at
about 20 inches/century, and North Carolina’s coastal communities are increasingly
vulnerable to hurricanes and more than 120 miles of shoreline are currently in need of
beach nourishment.

The N.C. Coastal Resources Commission establishes policies for the N.C. Coastal
Management Program and adopts implementing rules for both the N.C. Coastal Area
Management Act and the N.C. Dredge and Fill Law. The commission designates areas
of environmental concern, adopts rules and policies for coastal development within
those areas, and certifies local land-use plans. The Commission is beginning to
develop the State’s response to sea level rise and it is imperative that rules and policies

are based on sound data that incorporates the regional context of coastal processes.
Division of Coastal Management
Department of Environment and Natural Resources
400 Commerce Ave., Morehead City, North Carolina 28557
Phone 252-808-2808 FAX 919-733-1495
An Equal Opportunity / Affirmative Action Employer — 50% Recycled/10% Post-consumer Paper



Of particular interest to the Commission is the ECU/NOAA/USGS study’s goal to more quantitatively define
the critical geologic and oceanographic processes as well as the socio-economic consequences these processes
have on North Carolina’s extensive coastal resources. For example, proposed deliverables include the
following: 1) identification of potential and probable location of future inlets and how they might affect
critical transportation corridors, 2) trend analysis and prediction of erosion and land loss on ocean and
estuarine shorelines, 3) calculation of sediment budgets for barrier islands and beaches, and 4) identification
of offshore sand resources suitable for beach nourishment. The Commission and the State’s coastal program
have supported the seven-year effort of Phase I of the N.C. Coastal Geology Cooperative - East Carolina
University (ECU), USGS, and the North Carolina Geological Survey (NCGS) project which provided critical
geologic information for coastal management. Phase 2 of this project helps determine the economic effects of
coastal hazards in the Carolinas and gives coastal managers and decision makers the ability to mitigate
impacts.

Thank you for your continued support of critical issues affecting North Carolina’s coastal resources. Please
contact the Coastal Hazards in the Carolinas project leaders with comments or questions: Drs. Stephen
Culver and Stanley Riggs (Dept. of Geological Sciences, ECU, Greenville, NC 27858, 252-328-6360) and Mr.
James Simons (State Geologist, North Carolina Geological Survey, 1612 Main Service Center, Raleigh, NC
27699-1612, 919-733-3833).

Sincerely,

LA L %7/ oL

Robert R. Emory, Jr.
Chair, N.C. Coastal Resources Commission
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North Carolina Department of Environment and Natural Resources

Division of Coastal Management
Michael F. Easley, Governor James H. Gregson, Director William G. Ross Jr., Secretary

April 14, 2008

The Honorable Elizabeth Dole
United States Senate
Washington, DC 20510

Via fax: 202-224-1100

Dear Senator Dole:

This letter is in support of a proposal developed in large part by East Carolina University (ECU)
to assess the economic implications of climate change, sea level rise and storms for both North
and South Carolina. The investigation, entitled “Coastal Hazards in the Carolinas: Economic
Implications of Climate Change, Sea-Level Rise, and Storms”, is particularly important to the
mission and goals of the North Carolina Division of Coastal Management. Two key federal
agencies, the National Oceanic and Atmospheric Administration (NOAA) and the U.S.
Geological Survey (USGS), are integral to this effort, and a multi-agency, state-federal approach
to understanding and planning for coastal change is consistent with the President’s Ocean
Research Priorities Plan (ORPP).

Although the President has requested $11 million in fiscal year 2009 for NOAA and the USGS to
improve forecasting, planning for and responding to extreme coastal events, initial activities are
anticipated to focus only on the northern Gulf of Mexico and Great Lakes regions. Therefore,
additional funds are needed for the ORPP to provide reliable geologic, biologic, economic and
socioeconomic data upon which to base informed coastal hazards management decisions for
North Carolina.

Large portions of North Carolina’s oceanfront counties, several of which have experienced
population increases from 75 to 150% between 1980 and 2003, are less than 18 inches above sea
level. Furthermore, NOAA reports that North Carolina is second only to Florida in the number
of “billion dollar climate and weather disasters” that occurred between 1980 and 2007.
Unfortunately, sea level is rising at about 20 inches/century, and North Carolina’s coastal
communities are increasingly vulnerable to hurricanes and more than 120 miles of shoreline are
currently in need of beach nourishment.

In the face of these challenges, the ECU-led project dovetails well with the development of
North Carolina’s first comprehensive beach and inlet management plan. In collaboration with
the N.C. Division of Water Resources, our agency is managing this $1 million-plus project that,
like the ECU-led team, is reliant on multi-agency, state-federal participation. A critical piece of
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additional funding for this project was the result of North Carolina’s congressional delegation
supporting a $590,000 earmark to the U.S. Army Corps of Engineers -Wilmington District.
Together, we are developing a systems-wide approach incorporating the regional context of
coastal processes (as opposed to taking a beach-by-beach or inlet-by-inlet approach). A direct
result of this approach should be more cost-effective management of North Carolina’s oceanfront
beaches and inlets, a reduction in life cycle costs and environmental impacts, and a prioritization
of these projects based on risk and vulnerability.

Of particular interest to our agency is the ECU/NOAA/USGS study’s goal to more quantitatively
define the critical geologic and oceanographic processes as well as the socio-economic
consequences these processes have on North Carolina’s extensive coastal resources. For
example, proposed deliverables include the following: 1) identification of potential and probable
location of future inlets and how they might affect critical transportation corridors, 2) trend
analysis and prediciton of erosion and land loss on ocean and estuarine shorelines, 3) calculation
of sediment budgets for barrier islands and beaches, and 4) identification of offshore sand
resources suitable for beach nourishment.

Thank you for your continued support of critical issues affecting North Carolina’s coastal
resources. Please contact the Coastal Hazards in the Carolinas project leaders with comments
or questions: Drs. Stephen Culver and Stanley Riggs (Dept. of Geological Sciences, ECU,
Greenville, NC 27858, 252-328-6360) and Mr. James Simons (State Geologist, North Carolina
Geological Survey, 1612 Main Service Center, Raleigh, NC 27699-1612, 919-733-3833).

Sincerely,

ko

James H. Gregson



CRC Action CRC Action CRC Action CRC Action CRC Action CRC Action

ltem #  Rule Citation Rule Title May '08 Status 1/1/2008 3/1/2008 5/1/2008 7/1/2008 9/1/2008 11/1/2008

Going to Public Approved for
2 15A NCAC 7H.0205 Coastal Wetlands Hearing Hearing Public Hearing

Approved by RRC,
4 15A NCAC 7H.0209 Estuarine Shorelines Effective 4/1/08 Adopted No further action necessary

General Use Standards for Ocean Going to Public Approved for
6 15A NCAC 7H.0306 Hazard Areas Hearings Hearing Public Hearings

Use Standards for Ocean Hazard Scheduled for Discussed Can approve for
8 15A NCAC 7H.0309 Areas: Exceptions discussion changes Hearing

Technical Standards for Beach Fill
10 15A NCAC 7H.0312 Projects Pending RRC Adopted No further action necessary

GP for Construction of Piers, Docks  On hold for SAV Discussion of
12 15A NCAC 7H.1200 & Boat Houses Definition SAV Definition

GP for Marsh Enhancement Going to Public Approved for
14 15A NCAC 7H.2100 Breakwaters Hearing Hearing Public Hearing

Going to Public Approved for
16 15A NCAC 7J.0701 Variance Petitions Hearing Hearing Public Hearing

Procedures for Deciding Variance Going to Public Approved for
18 15A NCAC 7J.0703 Petitions Hearing Hearing Public Hearing

Approved for
20 15A NCAC 7M.0300 Shorefront Access Policies Hearing Public Hearing



\sene/,
.v-v‘-!iA CRC Information Item
NCDENR

North Carolina Department of Environment and Natural Resources
Division of Coastal Management

Michael F. Easley, Governor James H. Gregson, Director William G. Ross Jr., Secretary
May 7, 2008

MEMORANDUM

TO: CRC & Interested Parties

FROM: Tancred Miller

SUBJECT: Rulemaking Update

Along with this memo is a spreadsheet that contains all of the Commission’s rules that are
currently in some phase of the rulemaking process—from those being proposed for initial action
to those reviewed by the Rules Review Commission since the last CRC meeting. Listed below
is a description and recent history of the CRC'’s action on each rule. Complete drafts of rules
scheduled for public hearing at this meeting will be available on the DCM website.

RULE DESCRIPTIONS

1. 15A NCAC 7B.0802 Presentation of CAMA Land Use Plans for Certification
Status: Approved by the Rules Review Commission for 4/01/08 effective date.
Purposes for this rule change are 1) to establish that the summary reports that DCM
submits to the CRC'’s designated committee shall be in writing, 2) to clarify that local
governments need simply to submit their draft land use plans to the CRC’s designated
committee, and to relieve local government representatives of the burden of appearing in
person before the committee and the CRC if they choose not to, and 3) to clarify that
public comments to the CRC’s designated committee shall be made in writing.

2. 15A NCAC 7H.0205 Coastal Wetlands (Marsh Alteration)
Status: CRC approved draft rule language in March for July public hearing.
The purpose of the proposed amendments to this rule is to begin regulating certain types
of marsh alteration, primarily mowing and burning. The CRC has received two Attorney
General Opinions asserting the Commission’s authority to regulate marsh alteration as
development. Staff does not feel that alteration is a ubiquitous problem, and has
scientific evidence that most mowing and burning seen in NC is not detrimental to the
marsh.

3. 15A NCAC 7H.0208 Estuarine System Use Standards (Docks & Piers)
Status: Conditionally approved for public hearing. Review of the Marine Fisheries
Commission’s proposed definition of SAV habitat scheduled for the CRC’s May meeting.
The CRC approved this rule for public hearing in July 2007, conditional on review and
approval of the MFC’s new definition of SAV habitat and satisfactory permitting
coordination with DCM. Staff will report at this meeting on the new SAV habitat
definition and on the interagency coordination agreement that has been developed.
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15A NCAC 7H.0209 Estuarine Shorelines (Urban Waterfronts)

Status: Approved by the Rules Review Commission for 4/01/08 effective date.

The amendments clarify the description of urban waterfront areas by adding a central
business or similar zoning classification requirement to be consistent with the existing
industrial zoned area requirement, and make it clear that existing structures over public
trust waters may be replaced once vertical expansion is limited to one additional story.
The amendments limit non-water dependent uses to restaurants and retail services.

15A NCAC 7H.0305 General Identification and Description of Landforms (Static Line)
Status: Approved by the Rules Review Commission for 4/01/08 effective date.

The primary changes are to the descriptions of the vegetation line, the static vegetation
line, the alternate vegetation line, and the definition of a large-scale beach fill project.
The rule also creates a new methodology for establishing static vegetation lines for the
towns of Oak Island and Ocean Isle Beach.

15A NCAC 7H.0306 General Use Standards for Ocean Hazard Areas (Setbacks)
Status: CRC approved draft rule language in March for a series of July public hearings.
CRC sent this rule through public comment in November 2007, and due to the volume
and nature of comments submitted the Commission opted to amend the rule and send it
out for another round of public hearing. The amendments to 7H.0306 tie beachfront
building setbacks to the size of the structure, not the use. The revisions include
graduated setback factors for buildings greater than 5,000 square feet, and do not allow
for cantilevering oceanward of the setback line. For a description of changes since the
November hearing see Jeff Warren’s March 2008 memo, CRC-08-06.

15A NCAC 7H.0308 Specific Use Standards for Ocean Hazard Areas

Status: Approved by the Rules Review Commission for 4/01/08 effective date.

The purpose of this action was to add language to 07H.0308(a)(1), which codifies the
Commission's authority to renew permits for erosion control structures issued pursuant o
a variance granted by the Commission prior to July 1, 1995. In addition, the rule was
amended to reflect that the Commission may authorize the replacement of permanent
erosion control structures permitted pursuant to a variance granted by the Commission
prior to July 1, 1995.

15A NCAC 7H.0309 Use Standards for Ocean Hazard Areas: Exceptions

Status: On CRC'’s May agenda for discussion of draft changes to pier house section, to
allow construction and expansion of pier houses oceanward of the setback. CRC
approved draft changes in March to make the development limitations in this rule
conform with pending changes to 7H.0306. Proposed conforming changes base
setbacks on size instead of use, limit structure size and footprint, and clarify that the
setback shall be measured from the more landward of the static line (where one exists)
or the natural vegetation line. For a full description of proposed changes see Jeff
Warren’'s March 2008 memo, CRC-08-06.

15A NCAC 7H.0310 Use Standards for Inlet Hazard Areas

Status: Scheduled for discussion in May 2008.

The CRC has seen the new inlet hazard area delineations prepared by its Science Panel
on Coastal Hazards. Staff will present potential use standard changes to the CRC in
May 2008. Staff anticipates sending the rule changes, along with the new delineations,
through a series of public hearings in the fall, for an effective date in early 2009.




10.

11.

12.

13.

14.

15.

15A NCAC 7H.0312 Technical Standards for Beach Fill Projects
Status: Approved by the Rules Review Commission for 4/01/08 effective date.
This rule has been through public hearing and the changes were subsequently approved
by the CRC. The two primary purposes for this rule change were:
0] To clarify how deep below mean high water and how far offshore permittees
are required to sample for the purpose of characterizing the native beach.
(i) To allow for the use of alternate sampling and imaging methods of shallow-
water borrow areas.

15A NCAC 7H.1100 GP for Construction of Bulkheads & Placement of Riprap

Status: On hold pending discussions between CRC/DCM and EMC/DWQ.

Proposed changes to this rule result from the CHPP recommendation that the CRC
encourage alternatives to vertical stabilization structures on estuarine shorelines. The
Division of Water Quality has raised objections to the previously proposed draft changes
to this rule. The agencies had further discussions on the rule with the CHPP Steering
Committee on April 11", Staff will present a status update to the CRC in May.

15A NCAC 7H.1200 GP for Construction of Piers, Docks & Boat Houses

Status: On hold pending review of SAV habitat definition.

The CRC approved proposed amendments to 7H.1200 in July 2007, conditional on
review of the Marine Fisheries Commission’s new definition of SAV habitat and
satisfactory coordination between DMF and DCM. DCM and DMF staff will report at this
meeting on the SAV habitat definition and on the interagency coordination agreement
that has been drafted.

15A NCAC 7H.1400 GP for Construction of Groins in Estuarine & Public Trust Waters
Status: CRC approved draft rule language in March for July public hearing.

Proposed changes to this rule result from the CHPP recommendation that the CRC
encourage alternatives to vertical stabilization structures on estuarine shorelines.
Proposed changes include allowing materials other than wood, prescribing a maximum
spacing and frequency, and clarifying how structures are measured. See Bonnie
Bendell's March memo CRC-08-08 for a complete discussion of the proposed changes.

15A NCAC 7H.2100 GP for Marsh Enhancement Breakwaters

Status: CRC approved draft rule language in March for July public hearing.
Proposed changes to this rule result from the CHPP recommendation that the CRC
encourage alternatives to vertical stabilization structures on estuarine shorelines.
Proposed changes are primarily definitional and to ensure consistency with other
shoreline stabilization rules. See Bonnie Bendell’s March memo CRC-08-08 for a
complete discussion of the proposed changes.

15A NCAC 7H.2400 GP for Placement of Riprap for Wetland Protection

Status: CRC approved draft rule language in March for July public hearing.

Proposed changes to this rule result from the CHPP recommendation that the CRC
encourage alternatives to vertical stabilization structures on estuarine shorelines.
Proposed changes include a definitional clarification and changes to the dimensions and
geometry of structures. See Bonnie Bendell's March memo CRC-08-08 for a complete
discussion of the proposed changes.




16.

17.

18.

19.

20.

15A NCAC 7J.0701 Variance Petitions

Status: CRC approved draft rule language in March for July public hearing.

CRC adopted amendments to 7J.0701 that require claimants to initially file either a
variance request or a contested case, and not pursue both options at the same time.
Proposed rule changes have been through public hearing but were returned to the CRC
because of an objection by the RRC. CRC'’s Variance Subcommittee proposed changes
to address RRC’s objection and recommended sending the rule back to public hearing.

15A NCAC 7J.0702 Staff Review of Variance Petitions

Status: Pending legislative review.

CRC adopted amendments to 7J.0702 that outline procedures for staff review, including
the timing and preparation of stipulated facts and staff recommendations. More than 10
individuals objected to the proposed rule after it had been approved by the RRC. Under
the APA, the rule is now subject to legislative review. If approved by the Legislature, the
rule will become effective in June 2008. If disapproved by the Legislature, the rule will
be returned to the CRC.

15A NCAC 7J.0703 Procedures for Deciding Variance Petitions

Status: CRC approved draft rule language in March for July public hearing.

CRC adopted amendments to 7J.0703 that outline procedures for situations in which the
Commission cannot reach a final decision due to incomplete stipulated facts. Proposed
rule changes have been through public hearing but were returned to the CRC because
of an objection by the RRC. This rule was also objected to by more than 10 individuals,
but is not subject to legislative review because it was not approved by the RRC. CRC'’s
Variance Subcommittee proposed changes to address the RRC’s objection and
recommended sending the rule back to public hearing.

15A NCAC 7J.1200 Static Line Exception Procedures

Status: CRC approved draft rule language in March for a series of July public hearings.
Staff developed 7J.1200 to define the administrative requirements of applying for,
receiving, and maintaining a static line exception. The rule also describes the criteria for
qualifying for an exception, CRC procedures for granting an exception, and
circumstances that would cause an exception to expire or be repealed. The CRC
reviewed this proposed rule in September 2007 and approved it for public hearing. Staff
is coordinating the timing between this rule and 7H.0306.

15A NCAC 7M.0300 Shorefront Access Palicies

Status: Scheduled for July public hearing.

Amendments to 7M. 0300 would establish a reporting requirement for user fees
collected at state-funded access sites; give DCM the ability to take the lead in acquiring
land and constructing access facilities without a city or county applicant; and includes
provisions to utilize funds outside the usual funding cycle in order to take advantage of
unique opportunities.




