


Resolution Numbey: 08-926

RESOLUTION IN SUPPORT OF THE AMENDMENT OF THE 2007 TOWN OF CAROLINA
BEACH CAMA LAND USE PLAN

WHEREAS, the Town of Carolina Beach has met the intent and requirements as set forth in the North
Carolina General Statutes and the North Carolina Administiative Code, and

WHEREAS, the Town Council certifies that the Town has followed the process as required in GS
113A-110 and notices as referred to in 15A NCAC 07B.0802 (b)(3), and

WHEREAS, the Town Council hereby finds that the amended policy statement has been evaluated

with other existing policies and the Future Land Use Plan Map, and it has been determined that no
internal inconsistencies exist,

NOW THERDFORE BE IT RESOLVBD THAT the Town Lounc:l of “the Town of Carolma Bcach :
hereby adopts this amendment as reviewed for public hearing on August 22, 2008 and hereby requests
that the amendment and it’s supporting documentation be sent forward to the Coastal Resources

~ Commission for their review at the September 24-26, 2008 Commission meeting.

POLICY 30 AMENDED TO ADD ITEM #4 AS SHOWN BELOW:

Policy #30: Building Height shall be defined as that distance measured from the highest
appurtenance on the structure to:

1. The front street line.

2. The nearest front street line where there is not an adjacent right-of-way.

3. An average of each front street line on through lots.

4. Hotels — appurtenances ten (10) feet or less in height shall be exempted from the
height measurement.

,App,toved by a vote of 3_ infavorand ] opposed on this 22™ day of August, 2008.
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SECTION .0800 - CAMA LAND USE PLAN REVIEW AND CRC CERTIFICATION

15ANCAC 07B .0801 PUBLIC HEARING AND LOCAL ADOPTION REQUIREMENTS

(a) Public Hearing Requirements. The local government shall provide documentation to DCM that it has followed the
process required in G.S. 113A-110; and such notice shall include per .0802(b)(3), the disclosure of the public opportunity
to provide written comment following local adoption of the Land Use Plan.

(b) Final Plan Content. The final decision on local policies and all contents of the CAMA Land Use Plan consistent with
the CAMA land use planning rules shall be made by the elected body of each participating local government.

(c) Transmittal to the CRC. The local government shall provide the Executive Secretary of the CRC with as many
copies of the locally adopted land use plan as the Executive Secretary requests, and a certified statement of the local
government adoption action no earlier than 45 days and no later than 30 days prior to the next CRC meeting. If the local
government fails to submit the requested copies of the locally adopted land use plan and certified statement to the
Executive Secretary within the specified timeframe, the local government may resubmit documents within the specified
timeframe for consideration at the following CRC meeting.

History Note: ~ Authority G.S. 1134-107(a); 1134-110; 1134-124;
Eff. August 1, 2002.
Amended Eff. January 1, 2007; February 1, 2006

1SANCAC 07B.0802 PRESENTATION TO COASTAL RESOURCES COMMISSION FOR
CERTIFICATION

(a) Re-Certification: If the CRC adopts new CAMA Land Use Plan rules, plans shall be updated within six years of the

effective date of the new rules. If a scoping process is held, a summary shall be provided to the CRC along with the

request for re-certification of the existing CAMA Land Use Plan.

(b) Committee Designated by CRC to Review Local Land Use Plans:

(1) The appropriate DCM District Planner shall submit a written report to the committee designated by the

CRC as to the type of plan being presented, highlight any unique characteristics of the plan, identify
any land use conflicts with adjacent planning jurisdictions or other state/federal agencies, identify any
inaccuracy or inconsistency of items in the plan, and recommend certification, conditional
certification, or non-certification.

) The local government shall submit its draft Land Use Plan to the committee designated by the CRC.

3) The public shall have an opportunity to submit written objections, comments, or statements of support
prior to action by the committee designated by the CRC. Written objections shall be received by
DCM no less than 15 business days prior to the next scheduled CAMA Land Use Plan review meeting
and shall be limited to the criteria for CRC certification as defined in Subparagraph (c)(3) of this Rule.
Written objections shall identify the specific plan elements that are opposed. A copy of any objections
shall be sent by the DCM to the local government submitting the CAMA Land Use Plan.

(G)) The local government may withdraw the submitted CAMA Land Use Plan from CRC consideration at
any time before review.

(c) CRC Certification:

€)) The CRC shall certify the CAMA Land Use Plan following the procedures and conditions specified in
this Rule.

2) Provided the locally adopted land use plan has been received by the Executive Secretary no earlier
than 45 days and no later than 30 days prior to the next CRC meeting, the CRC shall certify,
conditionally certify or not certify the plan at that meeting or mutually agreed upon date. If the CRC
fails to take action as specified above the plan shall be certified.

3) The CRC shall certify plans which:

A) are consistent with the current federally approved North Carolina Coastal Management
Program;

3B) are consistent with the Rules of the CRC;

© do not violate state or federal law;

D) contain policies that address each Management Topic. If a local government cannot meet

any CAMA Land Use Plan requirement contained within Paragraphs (d) and (e) of 15A
NCAC 07B .0702 the plan shall include a description of the analysis that was undertaken,
explain the reason(s) the requirement could not be met, and the local government's alternative
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plan of action to address the CAMA Land Use Plan requirements. If such description(s) are
not included in the plan, it shall not be certified; and
(E) contain a local resolution of adoption that includes findings which demonstrate that policy
statements and the Future Land Use Plan Map (FLUP) have been evaluated, and determine
that no internal inconsistencies exist.
(d) Non- Certification: If the plan is not certified the CRC shall within 30 days inform the local government as to how
the plan might be changed so certification can be granted. Until the plan is certified, the pre-existing certified CAMA
Land Use Plan shall remain in effect.
(e) Conditional Certification: If the plan is conditionally certified, the CRC shall within 30 days provide the local
government with condition(s) that shall be met for certification. Until the condition(s) is met on a conditionally
certified plan, the pre-existing certified CAMA Land Use Plan shall remain in effect. When the local government
complies with all conditions for a conditionally certified plan, as determined by the Executive Secretary of the CRC,
plan certification is automatic with no further action needed by the CRC.

History Note:  Authority G.S. 1134-107(a); 1134-110; 113-111; 1134-124;
Eff. August 1, 2002.
Amended Eff. April 1, 2008; September 1, 2008.



SECTION .0900 - CAMA LAND USE PLAN AMENDMENTS

1SANCAC07B .0901 CAMA LAND USE PLAN AMENDMENTS
(a) Normal Amendment Process:

M

@

©)
Q)

®)

The CAMA Land Use Plan may be amended and only the amended portions submitted for CRC. If
the local government amends half or more of the policies of the CAMA Land Use Plan, a new locally
adopted plan shall be submitted to the CRC.

The local government proposing an amendment to its CAMA Land Use Plan shall provide to the
Executive Secretary of the CRC or her/his designee written notice of the public hearing, a copy of the
proposed amendment (including text and maps as applicable), and the reasons for the amendment no
less than 30 days prior to the public hearing. After the public hearing, the local government shall
provide the Executive Secretary or her/his designee with a copy of the locally adopted amendment no
earlier than 45 days and no later than 30 days prior to the next CRC meeting for CRC certification. If
the local government fails to submit the requested documents as specified above to the Executive
Secretary within the specified timeframe, the local government shall be able to resubmit the documents
within the specified timeframe for consideration at the following CRC meeting.

For joint plans, originally adopted by each participating jurisdiction, each government shall retain its
sole and independent authority to make amendments to the plan as it affects their jurisdiction.

CRC review and action on CAMA Land Use Plan amendments shall be in the same manner as
provided in 15A NCAC 07B .0802 (b), (c), (d) and (e), except amendments to Land Use Plans which
were certified prior to August 1, 2002 are exempt from subsection .0802(c)(3)(D)

The local resolution of adoption shall include findings which demonstrate that amendments to policy
statements or to the Future Land Use Plan Map (FLUP) have been evaluated for their consistency with
other existing policies.

(b) Delegation of CRC Certification of Amendments to the Executive Secretary:

M

2

€))

A local government that desires to have the Executive Secretary instead of the CRC certify a CAMA
Land Use Plan amendment shall first meet the requirements in Subparagraphs (a)(1) through (3) of this
Rule and the following criteria defined in Parts (b)(1)(A) through (D) of this Rule. The local
government may then request the Executive Secretary to certify the amendment. The Executive
Secretary shall make a determination that all criteria have been met, and mail notification to the local
government and CRC members, no later than two weeks after receipt of the request for certification.
The CRC's delegation to the Executive Secretary of the authority to certify proposed amendments is
limited to amendments that meet the following criteria:

A) Minor changes in policy statements or objectives for the purpose of clarification of intent; or

®B) Modification of any map that does not impose new land use categories in areas least suitable
for development as shown on the Land Suitability Map; or

© New data compilations and associated statistical adjustments that do not suggest policy
revisions; or

D) More detailed identification of existing land uses or additional maps of existing or natural

conditions that do not affect any policies in the CAMA Land Use Plan.
If the Executive Secretary certifies the amendment, the amendment shall become final upon
certification of the Executive Secretary, and is not subject to further CRC review described in 15A
NCAC 07B .0802 (Presentation to CRC for Certification).
If the Executive Secretary denies certification of the amendment, the local government shall submit its
amendment for review by the CRC in accordance with the regular plan certification process in 15A
NCAC 07B .0802 (Presentation to CRC for Certification).

(c) Any amendments to the text or maps of the CAMA Land Use Plan shall be incorporated in context in all available
copies of the plan and shall be dated to indicate the dates of local adoption and CRC certification. The amended 2
CAMA Land Use Plan shall be maintained as required by G.S. 113A-110(g).

(d) Within 90 days after certification of a CAMA Land Use Plan amendment, the local government shall provide one
copy of the amendment to each jurisdiction with which it shares a common border, and to the regional planning entity.
(e) Alocal government that receives Sustainable Community funding from the Department pursuant to 15A NCAC07L
shall formulate and submit to the CRC for certification a CAMA Land Use Plan Addendum during its first year as a
Sustainable Community, and if new planning rules have been adopted by the CRC, shall update the CAMA Land Use
Plan within six years of adoption of these new planning rules.

History Note:

Authority G.S. 1134-107(a); 1134-110; 1134-124;
Eff August 1, 2002.
Amended Eff. February 1, 2006.
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Joel Macon Dan Wilcox
Mayor Mayor Pro Tem
Alan Gilbert Pat Efird
Councilman Councilwoman
Jerry Johnson Timothy Owens
Councilman Town Manager

TOWN OF CAROLINA BEACH
1121 N. Lake Park Boulevard
Carolina Beach, North Carolina 28428
910 458 2526
FAX 910458 2997

September 12, 2008

Mr. John Thayer

N.C. Division of Coastal Management
400 Commerce Ave .

Morehead City, NC 28557

Dear Mr. Thayer,

As you are aware the Town of Carolina Beach has serious objections to the Division of Coastal
Management (DCM) Staff position that our noticing requirements for amending our 2007 CAMA
Land Use Plan (LUP) failed to meet the provisions of 15A NCAC 07B .0901. In support of our
position please find our Town attorneys opinion that was emailed to you on September 8, 2008 and
also a brief power point presentation that we wish to make available to the CRAC members at your
next meeting in Sunset Beach on September 25-26 2008.

In summary our issues can be confined to the following points relative to your position that we have
failed to meet the noticing requirements for LUP amendments.

1. Town Staff relied on the noticing provisions as outlined in Section .0900 and entitled “CAMA
Land Use Plan Amendments”. More specifically Section 07B .0901 (a)(4) gives the reader of
this rule clear direction concerning exactly what DCM wishes such notice to include. Item
(a)(4) clearly states “CRC review and action on CAMA Land Use Plan amendments shall be in
the same manner as provided in 15A NCACO07B .0802 (b), (c), (d) and (e), except amendments
to Land Use Plans which were certified prior to August 1, 2002 are exempt from subsection
.0802(c)(3)(D).

2. It is my understanding that DCM staff agrees that the Town of Carolina Beach has met the
requirements of 15A NCAC OB .0802 (b), (c), (d) and (e). This provision is entitled
“Presentation to Coastal Resources Commission for Certification”.

3. What DCM Staff is objecting to is that the Town has failed to meet, in its first of eight (8)
notices of our LUP amendment, the provisions found in Section .0800 which is entitled CAMA
Land Use Plan Review and CRC Certification. More specifically, DCM Staff is saying the
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provision found in 15A NCAC 07B.0801 (a) were not provide in our first notice advertising a
public hearing in that we have failed to adhere to the final part of this provision which states, ;
and such notice shall include per .0802 (b)(3), the disclosure of the public opportunity to
provide written comment following local adoption of the Land Use Plan”.

4. Clearly the provisions of .0800 are designed in part, to address the noticing requirements of
new Land Use Plans and not newly adopted and certified LUP’s that are now undergoing an
amendment. This seems clear because of the direction the authors of this rule provided in
Section .0901 to local governments when it says in item number (4), “amendments shall be in
the same manner as provided in 15A NCAC 07B .0802 (b), (c), (d) and (e)”. Nowhere in this
amendment language is there any reference for the reader to be made aware that they must also
follow the requirements of 07B .0801(a). In other words, the noticing requirements gives the
reader very exact and specific direction for Land Use Plan amendments but fails to tell the
reader that they must also follow disclosure provisions located in another part of the 7B rules.
Why does DCM not provide guidance that local governments must also follow 07B .0801 (a)
when they give explicit reference and direction to many other items in this rule for noticing??
In our opinion, this is an oversight on DCM’s part by not including the correct reference to the
required provisions yet we must live with the consequence of a delayed action by the CRC.

Although it should be noted that the Town has far exceeded the minimum advertising requirements for
this proposed amendment which was locally adopted through a public hearing process at which only
three (3) individuals spoke in opposition, DCM appears adamant in delaying this certification due to an
omission of a reference to this newly crafted rule. - The reference of course, should clearly direct the
reader to 7B.0801 and it clearly does not. '

Lastly, and from a rational planning point of view concerning the disclosure statement that must be
included in the notice of the initial LUP amendment, why does DCM require such a statement prior to
local government acting on such an amendment? Said amendment may or may not be adopted locally
yet DCM is mandating that such an advertisement include language directing those who may object to
send objection letters to the regional DCM planner. Are you not putting the cart before the horse?

In closing, Carolina Beach only wishes that the CRAC and CRC read the literal wording and the
direction given to the reader in these provisions and consider certifying this proposed Land Use Plan
amendment.

Gary Ferguson, AICP
Planning Director



Carolina Beach Land
Use Plan Amendment

Coastal Resources Commission
September 24-26, 2008

Advertising and
Notification Process
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Advertisement Requirements

SECTION .0900 - CAMA LAND USE PLAN
AMENDMENTS
15A NCAC 07B .0901 (a)(2) The local government
proposing an amendment to its CAMA Land Use Plan
shall provide to the Executive Secretary of the CRC or
her/his designee

(1) written notice of the public hearing,

(2) a copy of the proposed amendment (including
text and maps as applicable), and the

(3) reasons for the amendment no less than 30 days
prior to the public hearing.

July 23, 2008 original advertisement meets the guidelines
for a CAMA LAND USE PLAN AMENDMENT as described
in SECTION .0900

HEARING REQUIREMENTS FROM 15A NCAC 07B. 0901 CAMA LAND USE PLAN
AMENDMENTS:

“(1) written notice of the public hearing. (2) a copy of the proposed amendment {including text
and maps as applicable), and the (3) reasons for the amendment no less than 30 days prior

to the public hearing.”

Language included in the July 23 ad:

v of Carolina Beach will hold a public hearing on August 22, 2008 at 6:00p.m. or soon
t 1121 North Lake Park Bivd. in Carolina Beach.

g nding the 2007 CAMA Land Use Plan to (3)
modifying the limitations to building height in the Commercial 2 Land Use Classification

(2) A copy of the amendment can be viewed at Town Hall and/or at the New Hanover County
Courthouse during normal work hours.

“‘note: Along with ady notices posted. this amendment was provided 1o Mike Christenbury
30 days prior to our public hearing as required by 15A NCAC 07B .0901




CROSS REFERENCES FROM
0900 CAMA LAND USE PLAN
AMENDMENTS

15A NCAC 07B .0802 (b), (c). (d) and (e).

0802 (), (¢). {d). and (&) explains the CRC certification process for presentation and approval of land
use plans and amendments. No additional local government requirements are addressed in these
sections. although 0802 (b) was addressed in the following notices and advertisements:

Notices posted on July 23, 2008: Town Hall. New Hanover County Courthouse. Carolina Beach
Parks and Recreation Center. Carolina Beach Library. and the Carolina Beach Senior Center

ette advertisements

1 Star News advertisement
.+ July 26, 2008

OUR NOTICE GAVE THE PUBLIC 38 DAYS TO SEND COMMENTS TO DCM

Advertising for the August 22, 2008
meeting

~ 8 total advertisements were completed for
the Land Use Plan Amendments

» Notices posted on July 23, 2008 in 5
locations

(1) Town Hall, (2) New Hanover County
Courthouse, (3) Carolina Beach Parks and
Recreation Center, (4) Carolina Beach
Library, and (5) the Carolina Beach Senior
Center




SECTION .0800 CAMA LAND USE
PLAN REVIEW AND CRC
CERTIFICATION

~ This section lays out the adoption
requirements for a CAMA Land Use Plan.

» Amendments are not addressed in this
section

~ There are no cross references from .0900
CAMA LAND USE PLAN AMENDMENTS
to 0801 PUBLIC HEARING AND LOCAL
ADOPTION REQUIREMENTS

REVIEW OF THE LUP
AMENDMENT




Current Policy #30

~ Building height shall be defined as that
distance measured from the highest
appurtenance on the structure to:

The front street line

The nearest front street line where there
is not an adjacent right-of-way

An average of each front street line on
through lots

Current Policy #32

“The Town policy on height for the Commercial 2
area shall require no commercial structures to
exceed 115 feet. Any structure with residential
units shall not exceed a maximum height of 40
feet unless the one-to-one rule is applied not to
exceed 60 feet. The Town will undertake a
master planning effort with ample public
participation in the Commercial 2 area and other
areas that tie into the Commercial 2 and
Boardwalk Area.”




Purpose of the LUP Amendment

» To accommodate 10 additional feet of
building height for hotels in the C-2 Future
Land Use Classification Map by raising the
maximum building height from 115 feet
including appurtenances to 115 feet
excluding appurtenances.

C-2 Land Use Plan Classification Area

1inch =300 feet




Proposed Policy #30

Building Height shall be defined as that
distance measured from the highest
appurtenance on the structure to:

The front street line.

The nearest front street line where there is not an
adjacent right-of-way.

An average of each front street line on through
lots.

Hotels — appurtenances ten (10) feet or less in

height shall be exempted from the height
measurement.

Policy Changes Will Accomplish
the Following:

Maintain heated space or occupancy
area to a maximum of 115 feet.

Restrict the applicability of this allowance
to only hotels in the C-2 designation

Restrict the height of appurtenances to a
maximum of only 10 feet above the
permitted maximum building height of
115 feet.




CAMA Ocean Hazard A.E.C.

CBD

ACRES:
CBD = 58.40
C2=3912

Legend
420 FT SETBACK

1inch =300 feet

July 2008 BrendaBuler

CBD Zoning Use Regulations

for commercial uses and services, and
entertainment, “maximum building height
shall be solely based on conditional use

permit review” — Section 3.9-1 Zoning
Ordinance




Height of Existing High Rise
Structures

~ Courtyard Marriott 136 feet
~ Pelican Watch 120 feet

~ Harbor Oaks 120 feet plus
appurtenances

~ Atlantic Towers 110 feet
» Golden Sands 75 feet

Courtyard Marriott: 136 feet Pelican Watch: 120 feet

Golden Sands: 75 feet Atlantic Towers: 110 feet




LUP Amendment Pros

~ The Master Development Plan supports
this amendment with suggested heights
+/- 130 feet.

~ Currently, there is no building cap outside
AECs, therefore, zoning outside AECs
would support this.

~ The Hilton’s requests will add economic
viability to our CBD.
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LUP Amendment Cons

~ It is a change against the final decisions
made during the planning process that
went into the 2007 Land Use Plan
adoption.

» This is another incremental increase in the
building height cap without addressing the
issue as a whole.

No Recommendation by P&Z
Required

~ GS 113A - 110. Land-use plans

e) Prior to adoption or subsequent amendment
of any land-use plan,

(whether the
county or the Commission or a unit delegated
such responsibility) shall hold a public hearing
at which public and private parties shall have
the opportunity to present comments and
recommendations.

11



TIME OF ESSENCE!--Proposed Amendment Adding Item 4 to Polic...

Subject: TIME OF ESSENCE!--Proposed Amendment Adding Item 4 to Policy # 30 of the Town of Carolina Beach CAMA Land Use Plan

From: "Steve Coggins" <scoggins @rlblawfirm.com>

Date: Mon, 8 Sep 2008 21:57:52 -0400

To: <John.Thayer @ncmail.net>

CC: <Steve.Underwood@ncmail.net>, <Jim.Gregson@ncmail.net>, "Gulick, James" <JGULICK @ncdoj.gov>, <Mike.Christenbury@ncmail.net>, "Tim Owens”
<tim.owens@carolinabeach.org>, "Gary Ferguson" <gary.ferguson@carolinabeach.org>, "Ed Parvin" <ed.parvin@carolinabeach.org>, <alan.gilbert @carolinabeach.org>,
<dan.wilcox @carolinabeach.org>, <jerry.johnson@carolinabeach.org>, <joel.macon@carolinabeach.org>, <pat.efird@carolinabeach.org>

Monday, September 08, 2008
TIME OF THE ESSENCE

Mr. John Thayer

Manager of Planning /Public Access

Division of Coastal Management

N.C. Department of Environment & Natural Resources
400 Commerce Avenue

Morehead City, NC 28557

John.Thayer @ncmail.net

Re:  Invalid Objections to Prior Notice of 8/22/08 Resolution of Town of Carolina Beach (TCB)
Council Resolution No. 08-926 to Amend TCB’s CAMA Land Use Plan, Policy # 30.4 to

~ Allow Exemption of 10 feet From Height Requirement for Hotel Appurtenances;

Dear Mr. Thayer:

I serve as Town Attorney for the Town of Carolina Beach. On 8/22/08, TCB Council passed a
resolution to amend its CAMA Land Use Plan to allow appurtenant structures atop hotels in the
Commercial 2 Land Use Plan Classification Area to deviate up to 10 feet from the applicable
height requirement. That proposed amendment is pending before the CRC for adoption on
September 26, 2008 during its regularly scheduled meeting. The proposed amendment has been
noticed so that the public may submit comments and objections to the CRC/DCM before the
9/26/08 meeting.

I understand that DCM has received a letter dated 9/4/08 to Mike Christenbury objecting that
TCB did not give adequate notice of TCB’s adoption of the Resolution in favor of the amendment
in that the notice(s) allegedly did not (a) give notice of the subject of the hearing; or (b) give notice
of the action which is proposed. The objection consequently requests the CRC not to certify the
Amendment.

TCB strongly disagrees with this objection. TCB urges DCM and the CRC to notify TCB before the
close of business tomorrow, 9/9/08 of its position on the notice issue.

Accordingly, I write you in your capacity as Manager of Planning /Public Access, for I understand
that you serve as a primary actor and advisor in the course of DCM application and interpretation
of statutory and regulatory requirements for CAMA Land Use Plan Amendment procedures.

TCB points out in the strongest possible terms that, it has not only complied with statutory and
regulatory requirements for CAMA Land Use Plan Amendment procedures, but it has gone
beyond what is required. In support, TCB offers the attachments to this email, and the following

ATTACHMENT F
1of 6 310:18 AM



TIME OF ESSENCE!--Proposed Amendment Adding Item 4 to Polic...

summary:
I. CAMA STATUTE COMPLIANCE
The applicable CAMA statute provides:

N.C.G.S. § 113A-110. Land-use plans.

(e) Prior to adoption or subsequent amendment of any land-use plan, the body charged with its
preparation and adoption (whether the county or the Commission or a unit delegated such responsibility)
shall hold a public hearing at which public and private parties shall have the opportunity to present
comments and recommendations. Notice of the hearing shall be given not less than 30 days before the
date of the hearing and shall state the date, time, and place of the hearing; the subject of the hearing; the
action which is proposed, and that copies of the proposed plan or amendment are available for public
inspection at a designated office in the county courthouse during designated hours. Any such notice
shall be published at least once in a newspaper of general circulation in the county. (italics added)

Note that N.C.G.S. § 113A-110(e) of CAMA does not provide what precisely must be the content of
the notice regarding the “subject of the hearing” or the “action which is proposed”.

In order to comply with the CAMA statutory notice requirement, TCB issued a published July 23,
2007 notice indicating that the Town Council on 8/22/08 would have before it the matter of
“amending the 2007 CAMA Land Use Plan to consider the limitations to building height in
Commercial 2 Land Use Classification Area”. This was published in the Island Gazette on 7/23/08 .
and the Star News on 7/26/08. TCB provided the same to Mike Christenbury of DCM on 7/23/07.
Copies of proposed amendment were posted for public viewing at the (1) TCB Town Hall; (2) New
Hanover Courthouse; (3) Wilmington/Cape Fear Coast Convention and Visitors Bureau; (4) Katie -
B. Hines Senior Center; (5) Carolina Beach Library; (6) Carolina Beach Parks and Recreation
Center.

On 8/22/08, the TCB Council passed Resolution 08-926 Amending Policy #30 of the CAMA Land
Use Plan (dealing with how one defines the distance to be measured for Building Height) by
adding a Item 4 to Policy # 30 by stating: “Hotels—appurtenances ten (10) feet or less in height
shall be exempted from the height requirement.”

Discussing and adding Item 4 to Policy 30 of TCB’s CAMA Land Use Plan were actions that
precisely fall within description of the “subject of the hearing” and “proposed action” in the
7/23/07 notices as required by G.S. 113A-110. The notices stated the Council was to meet for the
purposes of “amending the 2007 CAMA Land Use Plan to consider the limitations to building height
in Commercial 2 Land Use Classification Area”. Discussing and adopting the exemption of hotel
appurtenances from Building Height limits deals with “limitations on building height in
Commercial 2 Land Use Classification Area”. Thus, the notice of the discussion and action falls
within the scope of the CAMA G.S. 113A-110(e) statutory 30 day prior notice requirement of both
(a) the subject of the hearing and (b) the action proposed. TCB discussed the subject of
“Exempting hotel appurtenances by 10 feet or less from determining Building Height” and acted
on that language. Further, the precise wording of the proposed action was available for viewing at
the above locations.

However, the Town did not stop there. Further notices were published on July 30, August 6,

20f6 9/12/2008 10:18 AM



TIME OF ESSENCE!--Proposed Amendment Adding Item 4 to Polic...

30f6

August 13, and August 20 in which the precise wording of the proposed amendment were stated.
Not only that, these notices provided information set forth in 15A NCAC 07B .0802(b)(3), although
the information is not required to be given (let alone by any form of notice) by the particular

regulation.

II. CAMA REGULATORY COMPLIANCE

a.

c‘l

Section .0800 requirements

By the express language of Section 0800, its provisions apply to adoption of LUP’s.
Nothing in Section .0800 refers to procedures for LUP Amendments. :

Section .0900 requirements;

Section .0900 applies to LUP Amendments. CAMA Land Use Plan Amendment
procedures are found exclusively in Section .0900. Section .0901(a) (4) merely
provides for “CRC review and action” (note the lack of reference to notice) on
amendments as per Section .0802(b), (c), (d), and (e). Note that none of those
provisions in Section .0802 provide anything about what a local government must
provide as notice, if any, to the general public regarding CRC meetings to certify LUP
Amendments. Still, TCB provided abundant notice of the subject and proposed action
of the proposed amendments to be certified by the CRC.

Section .0802(b)

As an example that Section .0802 does not deal with notice, note that subsection (3)
merely states:

“The public shall have an opportunity to submit written objections,
comments, or statements of support

prior to action by the committee designated by the CRC. Written objections
shall be received by

DCM no less than 15 business days prior to the next scheduled CAMA Land
Use Plan review meeting

and shall be limited to the criteria for CRC certification as defined in
Subparagraph (c)(3) of this Rule.

Written objections shall identify the specific plan elements that are opposed.
A copy of any objections

shall be sent by the DCM to the local government submitting the CAMA
Land Use Plan.”

No language in .0802(b)(3) provides an express obligation, means, precise mechanics
or content requirements for notices to the public of requests to the CRC to certify
LUP Amendments.

Assume, however, for the sake of argument, a local government is to provide prior
notice of the matters described in Section.0802(b)(3). Take note that TCB again,
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again, again, and again provided the public prior notice the precise wording of the
amendment when it published in the Island Gazette on July 30, August 6, August 13,
and August 20 the following:

Policy #30: Building Height shall be defined as that distance measured from the highest
appurtenance on the structure to:
i. The front street line.
*ii. The nearest front strect line where there is not an adjacent right-of-way.
iil. An average of each front strest line on through lofs.

iv. Hotels - gppurtenances fen (10) feet or less in height shall be exempted from the
height megsurement.

Not only that, in those same notices, TCB again, again, again, and again, notified the
public of “an opportunity to submit written objections, comments, or statements of
support” [see Section .0802(b)(3) above] to the CRC by including the following
language in the Island Gazette:

A copy of the amendment can be viewed at Town Hall (1121 N. Lake Park Bivd, Carolina Beach, NC
28428 s}:d/m’ at the New Hanover County Courthouse (Office of the Wilmington/Cape Fear Coast
Co:kvmﬁon and Visitors Bureau, 24 N. 3% Street, Room 201, Wilmington, NC 28401) during normal
work hours.

The WTown of Carolina Beach invites your comments to this important Land Use Plan Amendment,

Again, the Town will consider this issue on August 22, 2008 at 6:00p.m. at the Town

Once adopted, the amendment will be submitted to the Coastal Resoutces Commission (CRC) for
Certification. Wrilten objections, comments or statements of support shall be submitted to the NC
Division of Coastal Management District Planner, Michael Christenbury, 127 Cardinal Drive Ext,,
Wilmington, NC 28405. Written comments must be received no less than 15 business days prior to the
September 24%-26® CRC meeting at which time the amendment is scheduled to be considered for
Certification. Copies of the amendment ate available for review and may be checked out for a 24-hour
period at the Carolina Beach Town Hall during notmal business hours. The public is encouraged 1o

F?rqmﬁmsot»addiﬁondinfwmsﬁmmthiswﬂse Plen amendment, please contact Gary Ferguson,
Director of Planning & Development at 1121 N. Lake Park Rivd, Carolina Beach, NC 28428, by phone at 910-
458-2986, or by email at g ni@carclina o1z

saxy. fergusoni®)

These repeated notices amply advised the public of:
i. An opportunity to provide the CRC
ii. written objections, comments or statements to support
iii. no less than 15 business days prior to the September 24-26 CRC meeting.
Further, these notices provided that, should the public have any questions about the
content of any such comments, they could call the TCB Director of Planning and
Development (at the noted phone #, email address, and physical address).

d. Section .0801(a) requirement

This section by it terms applies only to notice of Public Hearing Requirements for adopting
LUP’s. There is no reference to procedures for LUP amendments. The provision merely
requires that the local government:
(1) comply with G.S. 113A-110 (which it has amply done, as shown in
Part I above); and
(2) Disclose to the public the “opportunity to provide written comment
following local adoption of the Land Use Plan”. Assuming for the
sake of argument this provision applies to LUP Amendments, TCB
has nonetheless abundantly done so because it:

a. disclosed to the public
b. its opportunity to submit written comment by way of
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i. the Island Gazette notices of July 30, August 6,
August 13, and August 20
ii. which notices informed the public that it could:
1. submit:
a. written objections, comments or
statements to support to DCM
b. no less than 15 business days prior to the
September 24-26 CRC meeting; and
2. ask any questions about the content of any such
comments by calling the TCB Director of
Planning and Development at the listed phone #,
email, and address.

TCB accordingly respectfully requests immediate response of the position of DCM/CRC on this
matter by the close of business on 9/9/08 that TCB has fulfilled its obligations under CAMA and
applicable regulations.

Steve Coggins

Stephen D. Coggins

Rountree, Losee & Baldwin

P.O. Box 1409

Wilmington NC 28402-1409
scoggins @rlblawfirm.com
www.rlblawfirm.com
(910)763-3404; fax (910) 763-0080
cell and voice mail: (910) 524-9515

CONFIDENTIALITY: This message, and any attachments hereto, may contain confidential information
protected by the attorney-client privilege and/or the work product doctrine. It is intended solely for
the individual(s) or entity to whom it is addressed. If you have received this message in error, please
notify the sender immediately, delete this message, and destroy any existing copies (electronic, paper,
or otherwise) that you may have. Any wrongful dissemination, distribution, or copying of this message is
strictly prohibited.

I.R.S. NOTICE: Pursuant to I.R.S. requirements, please note that neither the recipient of this message,
nor any other taxpayer, can use any tax advice or information contained in this email, or any attachments
hereto, for the purposes of avoiding tax liability and/or penalties or promoting a plan for others to do
so.

DISCLAIMERS: (1) Risks inherent to communication by email or fax may include, but are not limited to:

delay, data corruption, non-delivery, loss of attachments, interception, inaccurate time-stamping,
alteration, and transmission of computer viruses or other malware. By communicating with us by email or
fax, you assume all risks of that medium. (2) We do not represent you until and unless you and we have
reached an agreement concerning representation. This communication does not create any duties and/or
privileged relationships. (3) Any reference to the sender’s name is for identification purposes only,
and does not constitute an electronic signature.
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