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Subject: [Fwd: COMMENTS OF TOWN OF CAROLINA BEACH ON 15A NCAC 7H. 0306 ON SETBACK/BEACH FILL / SVL
PROPOSED RULE AMENDMENTS]

From: Jim Gregson <Jim.Gregson@ncmail.net>

Date: Sun, 17 Aug 2008 06:56:10 -0400

To: Angela Willis <Angela. Willis@ncmail.net>

———————— Original Message —-—---—--

Subject: COMMENTS OF TOWN OF CAROLINA BEACH ON 15A NCAC 7H. 0306 ON SETBACK/BEACH FILL /
SVL PROPOSED RULE AMENDMENTS

Date: Fri, 15 Aug 2008 18:14:25 -0400

From: Steve Coggins <scoggins@rlblawfirm.com>

To: <Jim.Gregsonlncmail.net>

CcC: Jeff Warren <Jeff.Warren@ncmail.net>, <Steve.Everhart@ncmail.net>, Tim Owens

<tim.owens@carolinabeach.org>, <alan.gilbert@carolinabeach.org>,
<dan.wilcox@ecarolinabeach.org>, <jerry.johnson@carclinabeach.org>,
<joel.macon@carolinabeach.org>, <pat.efird@carclinabeach.org>

*RE: COMMENTS OF TOWN OF CAROLINA BEACH ON 15A NCAC 7H. 0306 ON SETBACK/ BEACH FILL / SVL
PROPOSED RULE AMENDMENTS*

*
Attached are the Comments of Town Of Carolina Beach on 15A NCAC 7H. 0306 On Setback/ Beach
Fill / SVL Proposed Rules.

*
*Thank you for your attention. *
*/Steve Coggins/*

*Stephen D. Coggins*

*Rountrée, Losee & Baldwin*
*Box** 1409%**

*Wilmington** NC 28402-1409***

*scoggins@rlblawfirm.com <mailto:scoggins@rlblawfirm.com>*

*www.rlblawfirm.com <http://www.rlblawfirm.com> *

*(910)763-3404; fax (910) 763-0080*

*cell and voice mail: (910) 524-9515*

* Kk

*PRIVILEGED AND CONFIDENTIAL: This electronic message and any attachments are confidential
property of the sender. The information is intended only for the use of the person to whom
it was addressed. Any other interception, copying, accessing, or disclosure of this message
is prohibited. The sender takes no responsibility for any unauthorized reliance on this
message. If you have received this message in error, please immediately notify the sender
and purge the message you received. Do not forward this message without permission*

*

*Any tax information or written tax advice contained herein (including any attachments) is
not intended to be and cannot be used by any taxpayer for the purpose of avoiding tax
penalties that may be imposed on the taxpayer. (The foregoing legend has been affixed
pursuant to U.S. Treasury Regulations governing tax practice.)*

Jim Gregson <Jim.Gregson@ncmail.net>

Director

lof2 8/18/2008 8:13 AM



g Tt e ARy aiyiL T AR AL PASFT AR A Al AR R S R A2 AR

NC Division of Coastal Management

i -
;8-15-08 TCB COMMENTS TO PROPOSED .0306 SET BACK-BEACH FiLL-SVL RULES.pdf

§ Content-Type: application/oc
K Content-Encoding: base64

20f2 8/18/2008 8:13 AM



TO:  North Carolina Coastal Resources Commission (CRC) & Division of Coastal
Management (DCM) of North Carolina Department of Environment & Natural
Resources (DENR)

FR:  Council of the Town of Carolina Beach (TCB) C/O Stephen D. Coggins of
Rountree, Losee, & Baldwin, LLP, TCB Attorney

RE:  8-15-08 TCB COMMENTS ON CAMA PROPOSED AMENDMENTS TO 15A
NCAC 7H .0306 REGARDING SET BACKS /BEACH FILL / SVL’s

TCB REQUESTS THE CRC TO:
1) MODIFY THE PROPOSED RULES TO FIT TCB’S NEEDS; OR

(2)  EITHER GRANT TCB EXEMPTION FROM THE PROPOSED
RULES (OR DEFER THEIR ADOPTION) UNTIL:

A. DEVELOPMENT OF SPECIALIZED “URBAN
OCEANFRONT” RULES TAILORED TO TCB,
AND

B. REVISION OF BOTH:

1. RELATED RULES AND .
2. OTHER PROPOSED RULES THAT AFFECT
APPLICATION OF THE PROPOSED RULES

SO THAT THEY ARE CONSIDERED AS A WHOLE AND
AND DRAWN SO THAT THEY OPERATE AS AN
“INTEGRATED” REGULATORY SCHEME WITHOUT
CONFLICTS AND AMBIGUITIES

INTRODUCTION

The Latest Iteration (As Of 7-8-08) of Proposed Rule Amendments
e Do Not Take Into Account:
* Highly Unique Historical And Future Character (Unlike Any
Other On Our Coast) As A True Urban Center With
Industrial, Commercial, Tourist, Historical, Educational, And
Residential Structures, Uses And Activities
*  All Of Which Are Oceanfront

¢ Would Prevent TCB From Taking Advantage of the “Beach Fill” and New
“SVL” Designation Rules;



o Do Not Give Credit To TCB For Its Many Decades of Working Closely With
All Appropriate Agencies In Developing the Quality, Financing, and Long
Term Design of Beach Renourishment Projects;

¢ Would Render Nonconforming A Substantial Number of Structures Along
The Urban Mixed Use Oceanfront, Resulting In Immediate Adverse Impact
on TCB;

e  Would Undermine TCB’s Ambitious “Master Plan” Developed In Context of

Its New CAMA Land Use Plan, Which Was Developed In Close Consultation
With DCM Staff And Recently Certified By The CRC;

TCB’S RECOMMENDATION TO CRC AND DCM:

1. Defer consideration of the Set Back and IHA proposed rule changes until development of
needed “Urban Oceanfront” Rules that are considered in tandem with all proposed rules;

2. In the alternative, exempt true urban “working/commercial/residential/tourist” oceanfront
center areas from any adopted set back rules, pending adoption of new Urban Oceanfront
Rules;

3. Provide technical amendments to 7H. 0305 to make clear TCB is eligible to apply for

SVL status;

Assure TCB can readily demonstrate and qualify for SVL status;

Delete the 2,500 square foot limit on floor area of buildings allowed within an area that is

granted a static- line exception so that there would be no limit on size, provided the

structure could meet the setbacks provided by other rules.

6. Allow cantilevered portions of buildings and roof overhangs to extend a few feet into the
ocean setback to allow for customary construction without opening the door to extreme
cantilevers.

wok

BACKGROUND

A review of the proposed rule changes, the minutes of the May 28, 2008 public
meeting, other comments submitted to the CRC, and TCB’s Master Plan reveal that the
proposed new CRC set back rules in 7H .0306 (as well as others that will be soon under
consideration) do not adequately take into account TCB’s geologic, historical coastal
management and “central urban/tourist” assets that are unique to NC Coast.
Consequently, the present and future proposed rule changes risk rendering: (1) future
development under the TCB Master Plan parameters as neither legally nor financially
feasible; and (2) existing unique TCB development assets as “non-conforming” that
cannot be feasibly replaced, regardless of the reasons for the redevelopment. In short,
the proposed amendments (and impending further proposals) cannot be reconciled with
TCB’s Master Plan. The end result could be the end of the future of TCB’s planned
development, the loss of its heritage, and it unique place as a valuable asset to all the
State.

1. PROPOSED SET BACK RULES CONCERNS



A. UNDER .0305(6), A NEW SVL CANNOT BE GRANTED UNDER

.0306. [“4 static vegetation line shall not be established where a static vegetation line is
already in place, including those established by the Division of Coastal Management prior ‘o

the effective date of this Rule.” ].

This is the most alarming provision to TCB. Language in .0305(6) provides that
if there is already a SVL, a new, different SVL cannot be granted in the future under
.0306---even if the old SVL was adopted before the SVL definition in .0305. Further, the
regulations in .0305 and the proposed changes to .0306 do not state clearly whether a
community with a pre-amendment SVL can benefit from a significant oceanward build
up of a natural vegetation line in consequence of the decades of renourishment activity.

B. NO CREDIT FOR PREVIOUS YEARS OF DEMONSTRATING HIGH
QUALITY DESIGN AND LONG RANGE FINANCING AND
MAINTENANCE.

Under the proposed rules, in order to obtain SVL status, a community must
demonstrate a 30 year plan that establishes quality beach fill, long term financing, and
available sand resources. Unlike other NC coastal communities, TCB (as well as
Wrightsville Beach and Kure Beach) has done so already for decades. However, the
draft rules give TCB no credit for this past performance. TCB believes that to qualify
for SVL status, its decades of performance already should be computed into the 30 year
period. :

C. AUTOMATIC APPLICATION OF PROPOSED SETBACKS TO LONG
ESTABLISHED “SVL COMMUNITIES”

TCB already benefits from a “Static Vegetation Line” (with a few exceptions)
along the entire TCB ocean front. This SVL was negotiated decades ago. Erosion rates
based on 2 feet a year apply to these set backs.

Meanwhile, the new set back rules set forth in .0306 upon adoption will
immediately apply to TCB'’s existing SVL. That is because the set backs apply to the
existing “ocean hazard setback for development”, regardless of whether the “existing
ocean hazard setback” is TCB’s decades-existing SVL, or a “vegetation line”, or a
“measurement line”. [Proposed .0306 (a)(1) & (2)]. The proposed graduated set back
rules will go into effect whether or not TCB applies for and receives a new SVL based on
proof of a long term commitment to beach fill that may result in significant natural
vegetation oceanward of the SVL. This result will be unique to the few communities on
our coast that already have SVL’s that were acquired long before Rule .0306 ever existed.

TCB believes this is an oversight in drafting. TCB has the impression that
immediate application of the graduated set backs to the few “pre-existing SVL
communities” on the NC oceanfront was not contemplated by DCM Staff drafting the
proposed rules.



D. OTHER PROBLEMATIC PROVISIONS THAT CONCERN TCB

1. An ambiguity exists because the provision limiting the size of
development to 2500 square feet in .0306(2)(8)(D) may render non-conforming, not only
those 2500+ square feet buildings landward of the actual vegetation set back (if it applies
at all to TCB), but also those landward of the SVL as well.

If DCM/CRC’s position is that TCB cannot petition for a SVL line under
.0306 in order to take advantage of its benefits (because TCB already has a pre-
amendment static line), then the set back rules should be further amended to provide
TCB’s is not subject to the beach fill project petition requirements, the 2500 square foot
building limit, or even the graduated set back rules.

2. SVL Status Is Discretionary. Note that under .0306(a) (8), The CRC is not
compelled under any circumstances to grant a SVL petition. The CRC may allow SVL
development---there is no requirement that SVL status be granted even if TCB
demonstrates it has met all the criteria.

3. TCB recommends that the criteria for obtaining SVL status be stated in
broader language. The rules should not be so specific that they could be construed as
requiring guarantees of long term available financing and sand resources. Ever shifting
economic and political forces make it impossible for any beach community to give 30
year guarantees of long-term financing, available beach fill quality, and maintenance
commitments. '

D.  “GRADUATED SET BACKS” BASED ON SIZE OF ANY TYPE OF
STRUCTURE [PROPOSED .0306 (A)(2)]

1. Importance of Structure Size, Not Use

A building less than 5000 square feet in size is subject to the old rules [i.e., a 60
foot set back (30 x 2 feet annual erosion rate] and no change would apply to them. They
would not be rendered conforming, '

However, TCB has many buildings significantly larger than 5000 square feet that
are decades old, or have been recently developed, or are “in the works™ in accord with the
Master Plan. These structures would be subject to more stringent set backs regardless of
whether they are for public use. Examples are the proposed State Aquarium Pier and
Learning Center, required sufficient vertical parking, or a Marina Public Boat access

! That is, unless TCB applies for and receives a new SVL status under the new proposed large scale, long
term beach fill rules set forth in .0306(2)(8) (C) & (D). In that case, a new building is subject to the
vegetation line (not the SVL), but it is limited to 2500 square feet in size.



facility. Also affected are commercial uses, such as industries, hotels restaurants, retail
shops or the like. As the size increases, the set backs increase from 120 to 180 feet,
assuming the erosion rate remains at 2 feet. A combination of the graduated set backs
with any change in the erosion rate, risks undermining the core of the Master Plan and
forcing TCB to abandon its revered Boardwalk history and dreams of improvement.

2. Defining the Size of a Structure
Covered porches are not figured into determining square footage. However:

e all heated or air conditioned space;
e parking above ground level (regardless of the type of surface); and
e all above ground covered areas that are not load bearing,

are computed into the square footage. These factors would preclude the structures
essential to the TCB Master Plan. The factors are inconsistent with the Town’s historic
“urban oceanfront” character and long-existing structures.

E. MINIMUM SET BACKS

No building 5000 square feet or greater can be less than 120 feet from the
vegetation line or SVL, whichever is more landward. .0306 (a)(2)(K). If the “vegetation
line” happens to be more landward than TCB’s historic long term SVL status, then TCB
would be unfairly penalized for being a successful partner with the Federal, NC and other
governmental agencies in maintaining the beach critical to TCB’s urban oceanfront
status. Again, TCB should be given credit for its historic SVL designation and long term
beach renourishment and not penalized by the “whichever is more landward” phrase. In
the case of TCB, the phrase should either be deleted or changed to read “whichever is
more oceanward”.

F. CANTILEVERING

Cantilevered space and even roof overhangs cannot intrude into the set back.
.0306 (a) (2). TCB believes a small amount of cantilevering should be allowed. Total
elimination of any cantilevering, no matter how modest and no matter the circumstances
1s an overreaction to isolated abuses.

? Even if TCB achieves a new SVL under the long term, large scale rules, no building 5000 square feet or
greater can be less than 120 from the vegetation line or SVL, whichever is more landward. .0306 (a)(2)(K).



I INTERRELATIONSHIP OF PROPOSED CHANGES WITH CURRENT
RULES

A. “NO DEVELOPMENT LANDWARD OF PRIMARY DUNE FOR PRE-
JUNE 1, 1979 EXISTING LOTS REFERENCED IN .0306(A) (3).”

This provision allows for some “grandfathered” development where there
is no primary dune, but only if the development is on lots existing as of June 1, 1979.
Most, if not all, TCB ocean front lots existed prior to 6-1-79 and are not blessed with a
“primary dune” landward of a “frontal dune”. At the same time, the combination of
multiple avulsive storms, together with large-scale publicly financed beach projects may
have resulted in those lots no longer existing as platted. Rather, many lots may now be
much smaller, since the title to the former oceanward part of the lot’s land mass would
now belong to the State. This reference in .0306(a) (3) and how it interrelates with static
vegetation lines should be clarified to avoid unfairly penalizing the individual pre-6/1/79
platted lot owners.

B.  EXCEPTION FOR 7H .0309(A)’ DEVELOPMENT REFERENCED IN
.0306 (A) (2) [INTRODUCTORY PARAGRAPH] & (8)(G)

Eight exceptions in the set back rules are supposedly reserved by .0306 (a) (2)
[introductory paragraph] & (8)(G)’s reference to 7H .0309(a). However, 7H .0309(a)
specifically grants exceptions only for development landward of “vegetation lines”. No
reference is made to SVL’s. Accordingly, the two provisions should be made clearly
consistent so that SVL property may benefit from the eight exceptions in .0306 (2) (2) &
(8) (G), and .0309(a).

3 15A NCAC 07H .0309 USE STANDARDS FOR OCEAN HAZARD AREAS: EXCEPTIONS

(a) The following types of development shall be permitted seaward of the oceanfront setback requirements of Rule
.0306(a) of the Subchapter if all other provisions of this Subchapter and other state and local regulations are met:

(1) campsites;

(2) parking areas with clay, packed sand or gravel;

(3) elevated decks not exceeding a footprint of 500 square feet;

(4) beach accessways consistent with Rule .0308(c) of this Subchapter;

(5) unenclosed, uninhabitable gazebos with a footprint of 200 square feet or less;

(6) uninhabitable, single-story storage sheds with a foundation or floor consisting of wood, clay, packed sand or
gravel, and a footprint of 200 square feet or less;

(7) temporary amusement stands;

(8) sand fences; and

(9) swimming pools.

In all cases, this develop t shall be permitted only if it is landward of the vegetation line; involves no alteration or
removal of primary or frontal dunes which would compromise the integrity of the dune as a protective landform or the
dune vegetation; has overwalks to protect any existing dunes; is not essential to the continued existence or use of an
associated principal development; is not required to satisfy minimum requirements of local zoning, subdivision or health
regulations; and meets all other non-setback requirements of this Subchapter.




C.  THE EXCEPTION FOR 7H .0309(B)* DEVELOPMENT REFERENCED
IN .0306 (A)(8)(H) IS UNFAIRLY NOT AVAILABLE TO TCB.

Pre-6/1/79 platted lots are allowed to be developed where no SVL is involved.
However, the proposed language in .0306 (a)(8)(H) amendment makes clear this
exception is NOT available to large project SVL designated areas. Given the
combination of (a) the rigorous conditions to obtaining SVL status, and (b) TCB’s long
term successful history as a SVL community, TCB questions whether there is a rational
reason for denying TCB’s pre-6/1/79 platted lots the benefit of .0306 (a)(8)(H) that is
available to other coastal communities.

D. VARIANCE PROCEDURES

Proponents of the amendments may argue that in individual hard cases, the CRC
always has the flexibility to grant a variance. A close reading, however, of the variance
criteria, show that a such a possibility is extremely remote. The hardship must arise from
the peculiarities of the lot (and not by any actions of the petitioner) and the variance must
be consistent with the letter and spirit of CAMA rules. The former is a virtual factual
impossibility. The latter depends on the subjective attitudes of the CRC at any given
time. Accordingly, TCB suggests the exxstlng variance procedures do not provide
sufﬁc1ent flexibility for “hard cases”

IIl. EFFECT OF POTENTIAL AMENDMENTS T 0 OTHER IMPORTANT
RULES

A. EROSION RATES — 7H. .0304
Should the erosion rates be altered, the overall effect of the .0306 set backs will

be dramatically altered. Communities such as TCB in the midst of substantial short and
long term development planning need assurances of stability.

4 (b) Where application of the oceanfront setback requirements of Rule .0306(a) of this Subchapter would preclude
placement of permanent substantial structures on lots existing as of June 1, 1979, single family residential structures shall
be permitted seaward of the applicable setback line in ocean erodible areas, but not inlet hazard areas, if each of the
following conditions are met:

(1) The development is set back from the ocean the maximum feasible distance possible on the existing lot and the
development is designed to minimize encroachment into the setback area;

(2) The development is at least 60 feet landward of the vegetation line;

(3) The development is not located on or in front of a frontal dune, but is entirely behind the landward toe of the
frontal dune;

(4) The development incorporates each of the following design standards, which are in addition to those required by
Rule .0308(d) of this Subchapter.

(A) All pilings shall have a tip penetration that extends to at least four feet below mean sea level;

(B) The footprint of the structure shall be no more than 1,000 square feet or 10 percent of the lot

size, whichever is greater,

(C) Driveways and parking areas shall be constructed of clay, packed sand or gravel except in

those cases where the development does not abut the ocean and is located landward of a paved

public street or highway-currently in use. In those cases concrete, asphalt or turfstone may

also be used.

(5) All other provisions of this Subchapter and other state and local regulations are met. If the development is to be
serviced by an on-site waste disposal system, a copy of a valid permit for such a system shall be submitted as

part of the CAMA permit application.



B.

INLET HAZARD AREAS 7H .0310

Should the Set Back Proposed Amendments to .0306 be adopted for Ocean
Hazard Areas (OHA’s), they will become automatically the set backs for the Inlet Hazard
Areas (IHA’s) north Freeman Park [.0304(3)].

Further, current .0310(a)(1) provides that .0309 exceptions allowing development
otherwise prohibited by .0306 do not apply to IHA’s. Given the concerns raised by TCB
regarding the dramatic expansion of IHA geographic boundaries to include significant
areas within the town limits, all proposed amendments in .0306 should not be
implemented until IHA polygons and rules are defined, and both rules then adjusted to
assure compatibility.

CONCLUSION
TCB REQUESTS THE CRC TO:
(1) MODIFY THE PROPOSED RULES TO FIT TCB’S NEEDS; OR
(2) EITHER GRANT TCB EXEMPTION FROM THE PROPOSED

RULES (OR DEFER THEIR ADOPTION) UNTIL:

A, DEVELOPMENT OF SPECIALIZED “URBAN
OCEANFRONT” RULES TAILORED TO TCB,
AND

B. REVISION OF BOTH:

1. RELATED RULES AND
2. OTHER PROPOSED RULES THAT AFFECT
APPLICATION OF THE PROPOSED RULES

SO THAT THEY ARE CONSIDERED AS A WHOLE AND
AND DRAWN SO THAT THEY OPERATE AS AN
“INTEGRATED” REGULATORY SCHEME WITHOUT
CONFLICTS AND AMBIGUITIES
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Fwd: Resolution]
ana Barrett <Lowana.Barrett@ncmail.net>
~uu, 07 Aug 2008 15:50:29 -0400

g0: angela.willis@ncmail.net

~~~~~~~~ Original Message —-—=---—---

Subject: Resolution ,

Date: Thu, 7 Aug 2008 15:54:25 -0500

From: Merrie <msmith@southernshores-nc.gov>
To: <dcmfrontdesklncmail.net>

Please pass this attachment to the members of the Coastal
Resources Commission Member and the Coastal Resources

Advisory Council.

//Merrie Smith//

//Execgtive Assistant//

//Town of Southern Shores//
//5375 N. Virginia Dare Trail//
//Southern Shores, NC 27949//

//252-261-2394//

Lowana Barrett <lowana.barrett@ncmail.net> :

| Content-Type: application/pdf
Content-Encoding: base64

Res.2008-08-02 Oppositioﬁ to CAMA Setback.pd

1ofl 8/12/2008 10:16 AM



TOWN OF KILL DEVIL HILLS

Land Where Flight Began

\ Blrihplace of
Awauon

Resolution in Opposition to the
Proposed CAMA Oceanfront Setback Regulations
15SANCAC 07H. 0306 General Use Standards for Ocean Hazard Areas

Kill Devil Hills, North Carolina
July 14, 2008

WHEREAS, the Town of Kill Devil Hills is a coastal community in Dare County, one of
the twenty coastal counties in the State of North Carolina; and

WHEREAS, the Coastal Resources Commission (CRC) was created by the North
Carolina General Assembly in 1974 when the Coastal Area Management Act (CAMA) was
adopted; and

WHEREAS, the purposes of the CRC include establishing policies for the North Carolina
Coastal Management Program, adopting and implementing rules for CAMA which balance
economic growth and developmerit in areas of environmental concern and adopting rules and
polices for coastal development within those areas; and

WHEREAS, the CRC is presently considering rule changes to CAMA Oceanfront
Setback Regulations 15A NCAC 07H. 0306 General Use Standards for Ocean Hazard Areas; and

WHEREAS, as proposed these rule changes will have the effect of increasing oceanfront
setbacks on a sliding scale based on building size and annual erosion rates that will require
increased setback requirements for larger single-family dwellings and multi-family projects
currently under construction in Kill Devil Hills and thus render such projects unbuildable; and

WHEREAS, application of the proposed rule requirements would have a tremendously
negative impact on the Town’s ad valorem property tax base by causing such structures to be
non-compliant with CAMA rules and regulations; and

WHEREAS, the proposed new rules limit options for redevelopment and may reduce the
size and value of new structures; and

WHEREAS, construction methods and standards in place today are more stringent and
result in stronger, more resistant structures that are better able to endure and withstand

oceanfront conditions; and

WHEREAS, there is a lack of scientific evidence to show effectiveness of increased
setbacks based on a structure’s floor area, as proposed in these rule changes; and



WHEREAS, wind and snow load requirements are based on 30-50 year events while
flood plain management requirements are based on 100 year events and therefore the proposed
setbacks constitute regulating to a higher standard than other codes;

NOW, THEREFORE, BE IT RESOLVED that the Kill Devil Hills Board of
Commissioners hereby opposes the proposed CAMA Oceanfront Setback Regulations 15A
NCAC 07H. 0306 General Use Standards for Ocean Hazard Areas and requests the CRC not

approve the rule changes as proposed; and

BE IT FURTHER RESOLVED that the Kill Devil Hills Board of Commissioners
requests the CRC discontinue further consideration of the subject rule revisions.

day of \ Jut ?)/\ , 2008.

%‘M %—{; "»’.

Raymond P. Sturza, I
Mayor
Town of Kill Devil Hills

ATTEST:

iaty E._@ui&fey, Town Clerk(f
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HOME ABBDRESS: FO Box 537

ELIZABETH CiTY, NC 27807

Mr. James H. Gregson
Division of Coastal Management
400 Comumerce Avenue

Morehead City, NC 28557

Dear Mr Grc gson:

. ot .
AuguSt 19’ 2008 ’ AN GENERAL GAVERNMENY

COMMERGCE, SMALL BUSINGSS AND
ENTREPRENELRSHIP

ENVIRONMENT AND NATURAL
RESOUREES

FINANCE

LAcAL BOVERNMENT |

T received a copy of the August 12, 2008 letter to you from Mr. R. Braxton Hill, -
11T with Coastl:nd Corporation regarding revisions to oceanfront setback rules. I support
Mr. Hill's requést for an extension of the commitment date from August 15 to November

* 15 to make a proper assessment. I suggest a meeting with your staff and the Coastland
Corporation folks would be in order. It appears they have valid concerns.

Thark you for your cooperation in the matter.

BO:lj

Ce: R, Braxton Hill, 111

98/178  Jovd

Sincerely,
Bill Owens
Representative.
SNIAON B9ESTLEI6 60 18D B8087/07/80



COASTLAND CORPORATION
P.O. Box 1717, Virginia Beach, VA 23451
Tel. (757)422-9111 » Fax (757)422-9113
coastland@inetmail.att.net

August 12, 2008

Certified Mail No. 7007 0710 0001 3904 5967
Return Receipt Requested

James H. Gregson

Division of Coastal Management 4
400 Commerce Avenue éﬁ@? @?’2@%&@ é{%g;g*? [T
Morehead City, NC 28557 v

Re: Proposed DCM Setback Rules
Dear Mr. Gregson:

This letter concerns the proposed 15A NCAC 07H.0306 revisions to oceanfront setback
rules.

Coastland Corporation has owned substantial oceanfront property in Currituck County
since 1971. The PUD .plan was approved in 1973 regulating density, height and other
matters. Coastland agreed to conform development to the “Currituck Plan” which was a
voluntary prototype plan to encourage environmentally sound design and community
wide utility systems to reduce impact on the environment.

Coastland was the only developer to follow the “Currituck Plan” and did so on a
voluntary basis and at increased cost to the development projects. Coastland’s benefit
was its thought that it would have a better, high quality product to offer (which indeed
was true).

On June 28, 1973 James E. Harrington, Secretary, NC Department of Natural and
Economic Resources, joined James E. Johnson, Jr., President of Coastland Corporation,
at a news conference where development plans were announced for 3 miles of oceanfront
on North Carolina’s Currituck Outer Banks.

Secretary Harrington praised the overall Ocean Sands development plan as “a model for
future coastal development that includes respect for the natural surroundings. The
primary dunes on the ocean are to be left intact and all construction will begin well
behind this line. The natural topography will be preserved and there will be none of the
flattening of dunes that has caused irreparable damage to the coast. Central water and
sewage systems will be provided to limit the impact of humans on the environment, All
utilities will be underground. To my knowledge, this is the first ocean community of its
type on the North Carolina coast. It is certainly the ocean community of the future from
both an ecological and an aesthetic point of view”. See the enclosed press release.



Now, some thirty years later these proposed DCM setback rules severely jeopardize the
remaining undeveloped oceanfront property still owned by Coastland.

Coastland had adopted a “slow growth” sales and development so as not to burden the
county with unmanageable grown from a service standpoint.

Now, Coastland’s property rights and values may be in effect “taken” by these new rules
which basically re-configure and limit, some thirty hears later, how the property may be
used.

The Coastland beachfront and the Currituck County beachfront are very stable and
erosion has not been an issue as attested by the Currituck County Manager.

Coastland requests that for the above reasons its property (and that titled in its subsidiary
affiliates) be grandfathered from the proposed rules or that the new rules not be adopted.

Otherwise, Coastland should be and expects to be compensated for any loss in value or
taking of its property value by virtue of these proposed rules.

In any event, we only became aware of these proposed new rules very recently in a
newspaper article, and had very limited time to evaluate this. We request our extension
of the commitment date from August 15 to November 15 to make a proper assessment.

Yours very truly,

0 osh ¥
R. Braxton Hill, III

Enclosure

cc: Jeff Warren,
State of North Carolina Environment & Natural Resources
1638 Mail Service Center
Raleigh, NC 27699

Marc Basnight

NC Senate

16 West Jones Street, Room 2007
Raleigh, NC 27601-2808

William Owens

NC House of Representatives

16 West Jones Street, Room 1309
Raleigh, NC 27601-1096
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Dan Scanlon

County Manager, Currituck County
PO Box 39

Currituck, NC 27929

Eric Weatherly

County Engineer, Currituck County
PO Box 38

Currituck, NC 27929

Joseph Callaway, Esq.

Battle, Winslow, Scott & Wiley, P.A.
3737 Glenwood Avenue, Suite 100
Raleigh, NC 27612

3.
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NEWS RELEASE
For Release Thursday Morning - June 28, 1973

CURRITUCK, N. C., June 28 - James E. Harrington, Secretary, N. C. Department of Natural and
Economic Resources, joined James E. Johnson, Jr., President of Coastland Corporation, at a news con-

ference today where development plans were announced for 3 miles of oceanfront on North Carolina’s

Currituck Outer Banks.

Secretary Harrington praised the overall Ocean Sands development plan as “a model for future coastal
developfnent that includes respect for the natural surroundings. The primary dunes on the ocean are to
be left intact and all construction will begin well behind this line. The natural topography will be preser-
ved and there will be none of the flattening of dunes that has caused irreparable damage to the coast.

Central water and sewage systems will be provided to limit the impact of humans on the environment.

- All utilities will be underground. To my knowledge, this is the first ocean community of its type on the

North Carolina coast. It is certainly the ocean community of the future from both an ecological and an

aesthetic point of view.”

Johnson, who as President of Coastland, owner-developer of Ocean Sandé, oversaw the planning, said,
“this is a prime example of how co-operation between industry; State, and County officfals'ihas produced
a subdivision bf outstanding environmental quality while it remains economically viafbie from the
developer’s standpoint. As a native North Carolinian, I am proud that Ocean Sands, as the first sub-

division to conform to the new “Currituck Plan”, has set the tone for future developments in the area.”

The Ocean Sands Master Plan is based on the concept of clustering buildings and surrounding them with
open space. About 800 single-family lots and 2,800 condominium units are included in the Plan. Access to
Ocean Sands will be over a private road to be constructed by Coastland. Privacy will be assured through

24-hour security at the entrance. Sewer and water will be provided by Currituck County through an

agreement with Coastland.

The total area is divided into separate cluster communities which will be called “Colonies”. There is but

one entrance into each colony from the Ocean Sands main private access road. This will provide privacy
and maximum utilization of the open space. Open space blocks within each_colony have been set aside for
park and playground. All materials used will be natural and will blend with the environment. An
association comprised of the property owners will maintain the open-space and access areas. A property

owner’s manual describes all of the environmental considerations of the area and will lend property



owners assistance in designing and building their homes and landscaping. An architectural review

process assures harmony of the buildings with the environment and other structures.

Secretary Harrington concluded his remarks by saying that “the Outer Banks of North Carolina offers
the ultimate in climate, oceanfront, and history for vacationers. They can swim in clean, uncluttered
beacﬁes of the Atlantic Ocean and protected sounds; enjoy the best deep-sea, surf, and pier fishing on the
coast; enjoy the best bass fishing in the world in Currituck Sound; and enjoy humerous sports activities
that include tennis and two of the most unusual championship golf courses in North Carolina (which is

Golf State, U.S.A.).” “It is fortunate,” Harrington said, “that people may choose a living environment

such as Ocean Sands within the Quter Banks area.”

Master Plan Design and environmental planning for Ocean Sands was conducted by Design Workshop,

Inc. of Raleigh, N.C.

The Ocean Sands office is located in Kill Devil Hills, N.C. East Coast Executive Offices for Coastland
Corporation are located in Virginia Beach, Virginia.

For more information, write or call:
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Subject: [Fwd: Comments on Oceanfront Setback Rules]
From: Jim Gregson <Jim.Gregson@ncmail.net>

Date: Sun, 17 Aug 2008 06:57:52 -0400

To: Angela Willis <Angela. Willis@ncmail.net>

———————— Original Message —-——-—=-—--

Subject: Comments on Oceanfront Setback Rules
Date: Fri, 15 Aug 2008 16:36:16 -0400

From: Willo Kelly <willokelly@gmail.com>

To: jim.gregson@ncmail.net

Dear Mr. Gregson,
The Outer Banks Home Builders Association and the
Outer Banks Association of Realtors would like to
submit the following comments in opposition to draft
rule language 15A NCAC 07H.0306 General Use Standards
For Ocean Hazard Areas:
* The proposed changes to oceanfront setbacks would

cause many |

residential and non-residential oceanfront
structures in Dare

County and Currituck County to become
non-compliant thus devaluing

the property and the opportunity for future
investment in our

area. Potential buyers of
non-conforming/non-compliant properties,

due to rule or regulation changes, have recently
been denied

financing because the structure is non-compliant.
There 1s great

concern that many of the larger oceanfront homes
financed with an '

adjustable rate mortgate will lose the
opportunity to be financed

at all if deemed non-compliant, thus causing an
increase

in foreclosures. * The proposed rule changes

8/18/2008 8:14 AM
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limit options for redevelopment and
may negatively impact the size and value of new
structures.
* The majority of Outer Banks oceanfront property
is already
platted as smaller residential lots. The proposed
changes
negatively impact the opportunity for the
compbination of lots and
the development of multi-family housing.
* Construction methods, building code standards,
stormwater ,
regulations and other standards currently in
place have resulted
in structures that are stronger, more
weather-resistant and better
able to withstand oceanfront conditions.

Thank you for this opportunity to comment.

Kindest regards,

Willo Kelly

Government Affairs Director

Outer Banks Home Builders Association

Outer Banks Association of Realtors
willokelly@gmail.com <mailto:willokelly@gmail.com>
(252) 202-7927

Jim Gregson <Jim.Gregson@ncmail.net>
Director
NC Division of Coastal Management

20f2 8/18/2008 8:14 AM
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August 14, 2008

Mr. Jim Gregson

Director, Division of Coastal Management A
400 Commerce Avenue Maorahe
Morehead City, North Carolina 28557

RE:  Proposed Changes to 15A NCAC 07H .0306 (Ocean Hazard Setbacks)
and 15A NCAC 07H .1200 et seq (Static Line Exception)

Dear Mr. Gregson:

I am writing on behalf of Moore’s Inlet Limited Partnership (MILP), the owner of
the Holiday Inn SunSpree (SunSpree) located at 1706 N. Lumina Avenue in Wrightsville
Beach (Property), regarding the Coastal Resources Commission’s (CRC) proposed
changes to its rules in 15A NCAC 07H .0306 regarding ocean hazard setbacks (Ocean
Hazard Setbacks) and 15A NCAC 07H .1200 et seq regarding procedures for
establishing the static line exception (Static Line Exception). On December 31, 2007,
MILP submitted comments on the prior proposed rule change for the Ocean Hazard
Setbacks. This letter provides comment on the revisions to these rules as well as on the
recently proposed Static Line Exception.

We appreciate the CRC’s recognition that the revised setback requirements should
not apply to communities with well-established beach renourishment projects as long as
the requisite commitment to beach renourishment can be established. However, MILP
believes that the proposed rules contain a number of ambiguities and inconsistencies in
that could affect how this policy is implemented. MILP therefore requests that the
following revisions be made to the proposed rules:

1. 15A NCAC 07J .0306(a)(2)(K), Line 7: The reference to 15A NCAC 07H
.0306(a)(8) is both confusing and redundant. The purpose of this subsection is to
define those communities that are eligible for an alternative setback standard for
large structures. That is accomplished by the cross-reference to 15A NCAC 07J
.1200. The additional reference to 15A NCAC 07H .0306(a)(8) adds nothing and
confuses the issue because the latter rule includes development standards that are
not applicable to the proposed alternative setback standard, such as a limitation of
2,500 square feet on building size (which directly conflicts with the applicability
of this rule only to structures greater than 5,000 square feet). Accordingly, we
request the proposed rule be revised to read as follows: ‘“Notwithstanding any

US2000 10942754.2



Mr. Jim Gregson
August 14, 2008

Page 2

™

other setback requirement of 15A NCAC 07H .0306(a)(2), a building or other
structure greater than 5,000 square feet in a community meeting the-eriteria-set

forth-in-15A-NCAC-HTH-0306(a)8)nas—welbas-the requlrements in 15SANCAC

07J .1200 shall require a minimum setback factor .

15A NCAC 077 .0306(a)(2)(K), Line 16: We understand that DCM and the
Commission do not intend to preclude the use of a measurement line in
appropriate circumstances in communities eligible for the alternative setback
standard established by this rule. To make this clear, MILP proposed that this
rule be rewritten to read: “the setback shall be measured landward from either the
static vegetation line, vegetation line, or measurement line, whichever is further

landward.”

15A NCAC 07J .0306(a)(8) and 15A NCAC 07J .1200. We believe it is
somewhat confusing to require a local government with a long-term, large-scale
beach renourishment project that wishes to avail itself of the alternative setback
requirement to apply for a “static line exception.” It may make more sense to
establish in 15A NCAC 07J .1200 a procedure for demonstrating that a long-term,
large-scale beach renourishment project is in place, which would make a
petitioner eligible for both the static line exception and the alternative setback
requirement for large structures. We understand that DCM agrees that thlS would

- be a useful change to the structure of the rules.

15A NCAC 07J .1201(d): The prefatory sentences of this subsection contain
several ambiguities. First, after having defined who may apply for a static line
exception in 15A NCAC 07J .1201(a)(any local government subject to a static
vegetation line), this subsection introduces the new concept that the petitioner
must be the party “responsible” for the management and maintenance of the long-
term, large-scale beach fill project. The ambiguity arises from the fact that it is
unclear what the word “responsible” means where, as in Wrightsville Beach, the
project is managed by the U.S. Army Corps of Engineers pursuant to a contract
with the Town. Moreover, this additional language seems unnecessary in the
overall context of this rule, which clearly establishes that in order to qualify for
the exception a petitioner has to demonstrate that a long-term, large-scale beach
fill project is being implemented. Accordingly, we request that the first sentence
of this subsection be revised to end with the word “petitioner.”

Second, this subsection introduces the concept of “long-term,” which does not
appear in prior subsections of this rule. We suggest that the rule consistently use
the phrase “long-term, large-scale beach fill project” and that the definition of that
phrase should be moved to subsection (a) of this rule.

Finally, and most importantly, if the definition of a “long-term” project is to
remain 30 years from the date of the exception request, it should be understood
that not every local government will have 30 years left on its current beach fill

US2000 10942754.2



Mr. Jim Gregson
August 14, 2008

Page 3

contract at the time of application. We do not read the rule to impose such a
requirement. The revisions we request below are intended in part to clarify that
what is required with respect to the design life of the project is (1) a conceptual
maintenance plan, (2) an identified source of fill material, and (3) an identified
funding source.

15A NCAC 07J .1201(d)(2): This subsection requires a petitioner for a static
line exception to provide “plans and related materials” for “planned maintenance
needed to achieve a design life providing no less than 30 years of shore
protection.” It is obviously not possible to provide detailed design documents for
the maintenance of a beach fill project for 30 years, as the maintenance needs of
the project may change over time; we cannot imagine that it is the Commission’s
intent to impose such a requirement. We therefore request that the foregoing
clause be rewritten to read: “a conceptual plan for planned-maintenance needed
to achieve a design life providing no less than 30 years of shore protection.”

15A NCAC 07J .1201(d)(3): The sources of beach-compatible sediment may
change over the life of a 30-year project. Accordingly, we request that the word
“anticipated” be inserted in the first line of this subsection before the word
“location.”

15A NCAC 07J .1201(d)(4): We do not understand what is meant by the phrase
“funding bases” and request that it be changed to “funding sources.” It should be
clear that what is required is one or more identified revenue streams to fund the
project over its design life, not 30 years of cash on hand at the time of the
application.

Thank you for the opportunity to provide these comments. Please do not hesitate

to contact me at (828) 253-5552 if you have any questions regarding our comments.

CC.

Sincerely yours,

/L/‘\

Mack B. Pearsall

President of PVC, Inc.

General Partner of Moore’s Inlet
Limited Partnership

Hon. Steven Whalen, Mayor, Wrightsville Beach
Robert Simpson, Wrightsville Beach Town Manager
Jeff Warren, DCM

Steve Levitas, Kilpatrick Stockton, Raleigh, NC
Carolyn Bachl, Kilpatrick Stockton, Raleigh, NC
Sue Bulluck, IOR&C

US2000 10942754.2



WESSELL & RANEY, L..1.P.
ATTORNEYS AT LAW
PosT OFFICE BOX 1049
WILMINGTON, NORTH CAROLINA 28402-1049

STREET ADDRESS:
107-B NorTH 2™° STREET

JoHN C. WESSELL, IIT
WIiLMINGTON, NC 28401

WESSELL@BELLSOUTH.NET

TELEPHONE: 910-762-7475

WILLIAM A. RANEY, JR.
FACSIMILE: 910-762-7557

WARANEY@BELLSOUTH.NET

Mr. Jim Gregson, Director
Division of Coastal Management
400 Commerce Avenue
Morehead City, NC 28557

Re: Comments on Ruie Making
15A NCAC 7H.0306
15A NCAC 7J.1200

Dear Mr. Gregson:

I represent the Figure "8" Beach Homeowners' Association. The Board of Directors of the
Association has asked me to submit the following comments on behalf of the Association.

GENERAL COMMENT.

The Association commends the Division of Coastal Management and the Coastal
Resources Commission for proposing changes in the rules related to the creation of a static line for
setback purposes in conjunction with a large-scale beach fill project. The current rules which impose a
permanent prohibition on building on certain lots is extremely unfair because the static line prevents
development in some places that are less hazardous than areas where the line does not apply. The
current static line rule is particularly unfair in situations where a large scale project is undertaken after
a storm event where the natural vegetation line is abnormally far landward and where a large scale
project will restore a beach and a vegetation line that can be expected to perform just as a natural beach
within a few years.

The static line concept is unreasonable and unjustified in some situations as the rule
itself indicates. The language in 7H.0306(a)(8) states that a beach subject to a large-scale fill project
"can be expected to erode at least as fast as, if not faster than, the pre-project beach". In those
situations where the beach erodes only "as fast as...the pre-project beach", a static line should not be
imposed. The rule should be amended to have an automatic release from the static line in such
situations rather than forcing a community to seek an exemption using standards that are not
reasonable when applied to a beach that is not eroding as fast as a pre-project beach.

SPECIFIC COMMENTS.

7H.0306(a)(2).. The measurement point for ocean hazard setbacks should be from the
measurement line to the foundation pilings for ease of permitting and enforcement. A customary allowance for
roof overhangs and a small portion of the building that may extend beyond the foundation pilings should be
allowed. A roof overhang does not create additional living space and does not offend any of the reasons for the
setback rule. A specific limit on roof overhangs can be set based on customary construction practices.



Mr. Gregson
July 17, 2008
Page 2

7H.0306(a)(2)(A)-(H). There should be no increased setback for single family residential
structures regardless of size. If the goal of the rule is to allow structures to be moved, even large structures can
be effectively moved. It should be up to the owners to determine what amount of investment they wish to make
in their property that may be in a hazardous location. If local regulations allow large single family structures,
the CRC rules should not impose more stringent setbacks for single family structures.

7H.0306(a)(8)(D). There is no rational basis for limiting the total floor area of a building to
2,500 square feet. It should be up to the property owner and local regulations to determine appropriately sized
structures. If a house is located in an area with a static line exception, it will likely be less affected by erosion

than many areas where setbacks are not subject to the static line rules.

7J.1203(c) and 1205(d). There appears to be a typographmal error in the statutory reference. 1
believe the reference to G.S. 150B-23 should be to G.S. 150B-43.

7J.1204(a). In the second sentence the word "three" should be deleted as there is now only one
condition in .0306(a)(8)(A).

7J.1204(b). The first sentence should be rewritten to reflect the fact that only one standard is
set forth in .0306(a)(8)(A).

7J.1204(b)(3). The reference to .0306(a)(8)(A) should be deleted and changed to
73.1201(d)(4). e

7J.1204(c). In the second sentence the reference to .O306(a)'(8)(A) should be changed to
.0306(a)(8) or to .0306(a)(8)(A)-(H).

7J.1205(a). The last clause should be changed to read: "That the standard set forth in 15A
NCAC 7H.0306(a)(8)(A) is not being met."

7J3.1205(c) and (d). Change "revoked" to "suspended" to enable the affected community to
gain approval for a continuation of the static line exception. If necessary, a sentence could be added to read
"Durmg the period of any suspension, all permit applications will be considered as if no static line exception
exists."”

Please consider these comments in connection with the rule making process. If you or any
members of your staff or any members of the CRC would like to have a further explanation concerning these
comments, please feel free to contact me.

Sincerely,

WESSELL & RANEY, L.L.P.

W. A. Raney, Jr. ‘ 9\

WAR:jn

WAR\Corp\R02-120-C104

cc: David Kellam yis e-mai
Board of Directors i e.mait
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North Carolina Department of Environment and Natural Resources

Division of Coastal Management
Michael F. Easley, Governor James H. Gregson, Director William G. Ross Jr., Secretary

September 11, 2008

MEMORANDUM CRC 08-43
TO: Coastal Resources Commission
FROM: Jeffrey Warren, PhD

Coastal Hazards Specialist

SUBJECT: Final Rule Language Recommendations
15A NCAC 07H.0306 and 07J.1200

Upon review of the stakeholder input received during the public comment period
between June 16 and August 15, 2008 (see memo CRC 08-42 for the complete verbal
and written comments), minor revisions have been made to the draft rule language for
both 15A NCAC 07H.0306 and 07J.1200. Both rules are attached to this memao.
Please note the following explanations regarding text edits (or lack thereof):

Rule language that remains unchanged from current rule is black.

Rule language that has been added to the current rule is underlined and red.

Rule language that has been added to the proposed language published in the
Register on July 16, 2008 is black and highlighted in yellow.

STAFF RECOMMENDATION
The changes made to the rule language are not substantive and would not require
additional public comment periods. DCM staff recommends that both rules be adopted
by the CRC as revised. If adopted, the likely effective date will be December 1, 2008.

1638 Mail Service Center, Raleigh, North Carolina 27699-1638
Phone: 919-733-2293 \ FAX: 919-733-1495\ Internet: www.nccoastalmanagement.net

An Equal Opportunity \ Affirmative Action Employer — 50% Recycled \ 10% Post Consumer Paper



15A NCAC 07H.0306 published in Register on July 16, 2008 and subsequently modified by DCM staff

15A21 NCAC 07H .0306 GENERAL USE STANDARDS FOR OCEAN HAZARD AREAS
(@) In order to protect life and property, all development not otherwise specifically exempted or allowed
by law or elsewhere in these Rules shall be located according to whichever of the following rules is

applicable.

(1)

The ocean hazard setback for development shall be measured in a landward direction

(2)

from the vegetation line, the static vegetation line or the measurement line, whichever is
applicable. The setback distance shall be determined by both the size of development
and the shoreline erosion rate as defined in 15A NCAC 07H.0304. Development size
shall be defined by total floor area for structures and buildings or total area of footprint
for development other than structures and buildings. The calculation of total floor area
shall be based on the following criteria:

(A) The total square footage of heated or air-conditioned living space; and

(B) The total square footage of parking elevated above ground level; and

(C) The total square footage of non-heated or non-air-conditioned areas elevated above

ground level, excluding attic space that is not designed to be load bearing; and
(D) Roof-covered porches and walkways shall not be included in the total floor area

unless they are enclosed with material other than screen mesh or are being converted
into an enclosed space with material other than screen mesh.
With the exception of those types of development defined in 15A NCAC 07H.0309, no

development, including any portion of a building or structure, shall extend oceaward of
the ocean hazard setback distance. This shall include roof overhangs and elevated
portions that are cantilevered, knee braced, or otherwise extended beyond the support of
pilings or footings. The ocean hazard setback shall be established based on the following
criteria:

(A) A building or other structure less than 5,000 square feet shall require a minimum

setback factor of 60 feet or 30 times the shoreline erosion rate, whichever is greater;
(B) A building or other structure greater than or equal to 5,000 square feet but less than

10,000 square feet shall require a minimum setback factor of 120 feet or 60 times the
shoreline erosion rate, whichever is greater;

(C) A building or other structure greater than or equal to 10,000 square feet but less than
20,000 square feet shall require a minimum setback factor of 130 feet or 65 times the
shoreline erosion rate, whichever is greater;

(D) A building or other structure greater than or equal to 20,000 square feet but less than
40,000 square feet shall require a minimum setback factor of 140 feet or 70 times the
shoreline erosion rate, whichever is greater;

(E) A building or other structure greater than or equal to 40,000 square feet but less than
60,000 square feet shall require a minimum setback factor of 150 feet or 75 times the
shoreline erosion rate, whichever is greater;

(F)_A building or other structure greater than or equal to 60,000 square feet but less than
80,000 square feet shall require a minimum setback factor of 160 feet or 80 times the
shoreline erosion rate, whichever is greater;

(G) A building or other structure greater than or equal to 80,000 square feet but less than
100,000 square feet shall require a minimum setback factor of 170 feet or 85 times the
shoreline erosion rate, whichever is greater;

version September 11, 2008




15A NCAC 07H.0306 published in Register on July 16, 2008 and subsequently modified by DCM staff

(23)

(34)

(H) A building or other structure greater than or equal to 100,000 square feet shall require

a minimum setback factor of 180 feet or 90 times the shoreline erosion rate,
whichever is greater;
(1) _Infrastructure that is linear in nature such as roads, bridges, pedestrian access such as

boardwalks and sidewalks, and utilities providing for the transmission of electricity,
water, telephone, cable television, data, storm water and sewer shall require a
minimum setback factor of 60 feet or 30 times the shoreline erosion rate, whichever is

greater;
(J) Parking lots greater than or equal to 5,000 square feet shall require a setback factor of

120 feet or 60 times the shoreline erosion rate, whichever is greater;
(K) Notwithstanding any other setback requirement of 15A NCAC 07H.0306(a)(2), a

building or other structure greater than or equal to 5,000 square feet in a community

W|th a static I|ne exceptlon as deflned in 15A NCAC 07J 1200meeunq4heem(ena—set

O?—J—LZOO shaII reguire a minimum setback factor of 120 feet or 60 times the shorelme
erosion rate in place at the time of permit issuance, whichever is greater;. The setback
shall be measured landward from either the static vegetation line,—er-the vegetation
line or the measurement line, whichever is farther landward.
If a primary dune exists in the AEC on or landward of the lot on which the development
is proposed, the development shall be landward of the crest of the primary dune or the
long-term-erosion-setback-tHneocean hazard setback, whichever is farthest from the first
line-of-stable-natural-vegetation line, static vegetation line or measurement line, where
whichever is applicable. For existing lots, however, where setting the development
landward of the crest of the primary dune would preclude any practical use of the lot,
development may be located seaward-oceanward of the primary dune. In such cases, the
development mayshal be located landward of the long-term—erosion—ocean hazard
setback line-andbut shall not be located on or oceanwardin-frent-of a frontal dune. The
words "existing lots" in this Rule shall mean a lot or tract of land which, as of June 1,
1979, is specifically described in a recorded plat and which cannot be enlarged by
combining the lot or tract of land with a contiguous lot(s) or tract(s) of land under the
same ownership.
If no primary dune exists, but a frontal dune does exist in the AEC on or landward of the
lot on which the development is proposed, the development shall be set landward of the
frontal dune or landward of the leng-term-eroesien-ocean hazard setback-Hne, whichever is
farthest from the first-line—ofstable—natural-vegetation line, static vegetation line or
measurement line, wherewhlchever is appllcable

version September 11, 2008




15A NCAC 07H.0306 published in Register on July 16, 2008 and subsequently modified by DCM staff

(5)

If neither a primary nor frontal dune exist in the AEC on or landward of the lot on which

(56)

(67)

(8)

development is proposed, the structure shall be landward of the ocean hazard setback.

Structural additions or increases in the footprint or total floor area of a building or
structure represent expansions to the total floor areaprincipal-structure and-beth shall
meet the setback requirements established in Paragraph-(a)-of-this Rule and 15A NCAC

07H. 0309(a)Ru+e—9309(a)—ef—Lh4séeeﬂen

A able—New development
Iandward of the appllcable setback may be cosmetlcally, but shall not be structurally,
attached to an existing structure that does not conform with current setback requirements.
Established common-law and statutory public rights of access to and use of public trust |
lands and waters in ocean hazard areas shall not be eliminated or restricted.
Development shall not encroach upon public accessways nor shall it limit the intended
use of the accessways.

Beach fill as defined in this Section represents a temporary response to coastal erosion,

and compatible beach fill as defined in 15A NCAC 07H.0312 can be expected to erode at
least as fast as, if not faster than, the pre-project beach. Furthermore, there is no
assurance of future funding or beach-compatible sediment for continued beach fill
projects and project maintenance. Therefore, development setbacks measured from an
established vegetation line in areas that have received beach fill may, over time, be
located so as to be closer to the shoreline and more vulnerable to natural hazards along
the oceanfront. Therefore, development setbacks in areas that have received large-scale
beach fill as defined in 15A NCAC 07H.0305 shall be measured landward from the static
vegetation line as defined in this Section. If development landward of the large-scale
beach fill project does not meet the setback requirements from the static vegetation line,
but can or has the potential to meet the setback requirements from the vegetation line set
forth in Part (1) of this Rule, a local government or community may petition the Coastal
Resources Commission for a “static line exception” to allow development of property
that lies both within the jurisdictional boundary of the petitioner as well as the boundaries
of the large-scale beach fill project. The procedures for a static line exception request are
defined in 15A NCAC 07J.1200. If the request is approved, the Coastal Resources
Commission may allow development under the following conditions:
(A) The local government or community provides evidence of a long-term
commitment to beach fill including:

()] plans for design, construction, and maintenance of a beach fill project
designed and prepared by the U.S. Army Corps of Engineers or persons
meeting applicable State occupational licensing requirements for said
work and designed for a period of at least 30 years from the date of the
static line exception request; and

(ii) documentation by the U.S. Army Corps of Engineers or persons meeting
applicable State occupational licensing requirements for said work of the
location, of compatible sand as defined in 15A NCAC 07H.0312
necessary to construct and maintain the beach fill project over its design
life; and

(iii) identifcation of the financial resources or funding sourcesbases necessary
to fully fund the beach fill project over its design life; and

(B) A minimum of five (5) years has passed since the onset of the initial large-scale
beach fill construction associated with the static vegetation line as defined in 15A

NCAC 07H.0305; and

(Q) Development shall meet all setback requirements from the vegetation line
defined in this Rule; and
(D) Total floor area of a building shall be no greater than 2,500 square feet; and
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(E) Development setbacks shall be calculated from the shoreline erosion rate in place
at the time of permit issuance; and
(A No portion of a building or structure, including roof overhangs and elevated
portions that are cantilevered, knee braced or otherwise extended beyond the
support of pilings or footings, may extend oceanward of the landward-most
adjacent building or structure and shall be as far landward on the lot to the
maximum extent feasible. When the configuration of a lot precludes the
placement of a building or structure in line with the landward-most adjacent
building or structure, an average line of construction shall be determined by the
Division of Coastal Management on a case-by-case basis in order to determine an
ocean hazard setback that is landward of the vegetation line, a distance no less
than 30 times the shoreline erosion rate or 60 feet, whichever is greater; and
(G) With the exception of swimming pools, the development defined in 15A NCAC
07H.0309(a) may be allowed oceanward of the static vegetation line; and
(H) Development shall not be eligible for the exception defined in 15A NCAC
07H.0309(b); and
()] Issuance, revocation, and expiration of the static line exception shall occur under
the conditions defined in 15A NCAC 07J.1200.
(b) In order to avoid weakening the protective nature of ocean beaches and primary and frontal dunes, no
development shall be permitted that involves the removal or relocation of primary or frontal dune sand or
vegetation thereon which would adversely affect the integrity of the dune. Other dunes within the ocean
hazard area shall not be disturbed unless the development of the property is otherwise impracticable, and
any disturbance of any other dunes shall be allowed only to the extent allowed by 15A NCAC
07H.0308(b)Rule-0308(b)-of this-Section.
(c) Development shall not cause irreversible damage to documented historic architectural or
archaeological resources documented by the Division of Archives and History, the National Historical
Registry, the local land-use plan, or other sources.
(d) Development shall comply with minimum lot size and set back requirements established by local
regulations.
(e) Mobile homes shall not be placed within the high hazard flood area unless they are within mobile
home parks existing as of June 1, 1979.
(f) Development shall comply with general management objective for ocean hazard areas set forth in 15A
NCAC 07H.0303RuHe-0303-of this-Section.
(g) Development shall not interfere with legal access to, or use of, public resources nor shall such
development increase the risk of damage to public trust areas.
(h) Development proposals shall incorporate measures to avoid or minimize adverse impacts of the
project. These measures shall be implemented at the applicant’s expense and may include actions that:
@ minimize or avoid adverse impacts by limiting the magnitude or degree of the action,
2 restore the affected environment, or
3 compensate for the adverse impacts by replacing or providing substitute resources.
(i) Prior to the issuance of any permit for development in the ocean hazard AECs, there shall be a written
acknowledgment from the applicant that the applicant is aware of the risks associated with development
in this hazardous area and the limited suitability of this area for permanent structures. By granting
permits, the Coastal Resources Commission does not guarantee the safety of the development and
assumes no liability for future damage to the development.
(i) All relocation of structures shall require permit approval. Structures relocated with public funds shall
comply with the applicable setback line as well as other applicable AEC rules. Structures including septic
tanks and other essential accessories relocated entirely with non-public funds shall be relocated the
maximum feasible distance landward of the present location; septic tanks may not be located seaward
oceanward of the primary structure. In these cases, all other applicable local and state rules shall be met.
(k) Permits shall include the condition that any structure shall be relocated or dismantled when it
becomes imminently threatened by changes in shoreline configuration as defined in 15A NCAC

07H.0308(a)(2)(B)RuHe—0308(2)}(B)-efthis-Sectien. The structure(s) shall be relocated or dismantled
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within two years of the time when it becomes imminently threatened, and in any case upon its collapse or
subsidence. However, if natural shoreline recovery or beach renourishment takes place within two years
of the time the structure becomes imminently threatened, so that the structure is no longer imminently
threatened, then it need not be relocated or dismantled at that time. This condition shall not affect the
permit holder's right to seek authorization of temporary protective measures allowed under 15A NCAC

07H.0308(a)(2)Rule-0308(a)2) of this Section.

History Note: Authority G.S. 113A-107; 113A-113(b)(6); 113A-124;
Eff. September 9, 1977;
Amended Eff. December 1, 1991; March 1, 1988; September 1, 1986; December 1, 1985;
RRC Objection due to ambiguity Eff. January 24, 1992;
Amended Eff. March 1, 1992;
RRC Obijection due to ambiguity Eff. May 21, 1992;
Amended Eff. February 1, 1993; October 1, 1992; June 19, 1992;
RRC Objection due to ambiguity Eff. May 18, 1995;

Amended Eff. April 1, 2007; November 1, 2004; June 27, 1995; December 1, 2008.
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SUBCHAPTER 07J - PROCEDURES FOR PROCESSING AND ENFORCEMENT OF MAJOR
AND MINOR DEVELOPMENT PERMITS, VARIANCE REQUESTS, APPEALS FROM PERMIT
DECISIONS,-ANB DECLARATORY RULINGS,_ AND STATIC LINE EXCEPTIONS

SECTION .1200 - STATIC VEGETATION LINE EXCEPTION PROCEDURES

15A NCAC 07J .1201 REQUESTING THE STATIC LINE EXCEPTION

(a) _Any local government or permit holder of a large-scale beach fill project, herein referred to as the
petitioner, that is subject to a static vegetation line pursuant to 15A NCAC 07H.0305, may petition the
Coastal Resources Commission for an exception to the static line in accordance with the provisions of this
Section. For the purpose of this Rule, long-term is defined as a period of no less than 30 years from the
date of the submittal of the static line exception request.

(b) A petitioner shall be eligible to submit a request for a static vegetation line exception after five (5)
years have passed since the completion of construction of the initial large-scale beach fill project as defined
in 15A NCAC 07H.0305 that required the creation of a static vegetation line. For a static vegetation line in
existence prior to the effective date of this Rule, the award-of-contract date of the initial large-scale beach
fill project, or the date of the aerial photography or other survey data used to define the static vegetation
line, whichever is most recent, shall be used in lieu of the completion of construction date.

(c) A static line exception request applies to the entire static vegetation line within the jurisdiction of the
petitioner including segments of a static vegetation line that are associated with the same large-scale beach
fill project. If multiple static vegetation lines or line segments within the jurisdiction of the petitioner are
associated with different large-scale beach fill projects, then the static line exception defined in 15A NCAC
07H.0305 and the procedures outlined in this Section shall be considered separately for each large-scale
beach fill project.

(d) A static line exception request shall be made in writing by the petitioner responsible for the
management and maintenance of the long-term, large-scale beach fill project(s) or the petitioner that is the
reC|p|ent of a long- term U.S. Army Corps of Englneers storm protectlon prOJect—Fer—the—eumese—ef—tms

A complete static line exceptlon request shall mclude the foIIowmq

(1) A summary of all beach fill projects in the area for which the exception is being
requested including the initial large-scale beach fill project associated with the static
vegetation line, subsequent maintenance of the initial large-scale project(s) and beach fill
projects occurring prior to the initial large-scale project(s). To the extent historical data
allows, the summary shall include construction dates, contract award dates, volume of
sediment_excavated, total cost of beach fill project(s), funding sources, maps, design
schematics, pre- and post-project surveys and a project footprint;

(2) Plans and related materials including; reports, maps, tables and diagrams for the design
and construction of the initial large-scale beach fill project that required the static
vegetation line, subsequent maintenance that has occurred, and anticipatedplanned
maintenance needed to achieve a design life providing no less than 30 years of shore
protection from the date of the static line exception request. The plans and related
materials shall be designed and prepared by the U.S. Army Corps of Engineers or persons
meeting applicable State occupational licensing requirements for said work;

(3) Documentation, including maps, geophysical and geological data, to delineate the location
and volume of compatible sediment as defined in 15A NCAC 07H.0312 necessary to
construct and maintain the large-scale beach fill project defined in Part 2 of this Rule
over its design life. This documentation shall be designed and prepared by the U.S.
Army Corps of Engineers or persons meeting applicable State occupational licensing
requirements for said work; and

(4) Identification of the financial resources or funding sourcesbases necessary to fund the
large-scale beach fill project over its design life.

(e) A static line exception request shall be submitted to the Director of the Division of Coastal
Management, 400 Commerce Avenue, Morehead City, NC 28557. Written acknowledgement of the
receipt of a completed static line exception request, including notification of the date of the meeting at
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which the request will be considered by the Coastal Resources Commission, shall be provided to the
petitioner by the Division of Coastal Management.

(f)_The Coastal Resources Commission shall consider a static line exception request no later than the
second scheduled meeting following the date of receipt of a complete request by the Division of Coastal
Management, except when the petitioner and the Division of Coastal Management agree upon a later date.

15A NCAC 07J .1202 REVIEW OF THE STATIC LINE EXCEPTION REQUEST
(a) The Division of Coastal Management shall prepare a written report of the static line exception request
to be presented to the Coastal Resources Commission. This report shall include:

(1) A description of the area affected by the static line exception request;

(2) A summary of the large-scale beach fill project that required the static vegetation line as
well as the completed and anticipatedplanned maintenance of the project(s);

(3) A summary of the evidence required for a static line exception; and

(4) A recommendation to grant or deny the static line exception.

(b) The Division of Coastal Management shall provide the petitioner requesting the static line exception an
opportunity to review the report prepared by the Division of Coastal Management no less than 10 days
prior to the meeting at which it is to be considered by the Coastal Resources Commission.

15A NCAC 07J .1203 PROCEDURES FOR APPROVING THE STATIC LINE EXCEPTION
(a) At the meeting that the static line exception is considered by the Coastal Resources Commission, the
following shall occur:

(1) The Division of Coastal Management shall orally present the report described in 15A
NCAC 07J.1202.
(2) A representative for the petitioner may provide written or oral comments relevant to the

static line exception request. The Chairman of the Coastal Resources Commission may
limit the time allowed for oral comments.

(3) Additional parties may provide written or oral comments relevant to the static line
exception request. The Chairman of the Coastal Resources Commission may limit the
time allowed for oral comments.

(b) The Coastal Resources Commission shall authorize a static line exception request following affirmative
findings on each of the criteria presentedeonditionscontained in 15A NCAC 07H.0306(a)(8)(A). The final
decision of the Coastal Resources Commission shall be made at the meeting at which the matter is heard or
in no case later than the next scheduled meeting. The final decision shall be transmitted to the petitioner by
registered mail within ten business days following the meeting at which the decision is reached.

(c) _The decision to authorize or deny a static line exception is a final agency decision and is subject to
judicial review in accordance with G.S. 113A-123 and G.S. 150B-243.

15A NCAC 07J.1204 REVIEW OF THE LONG-TERM BEACH-FILL PROJECT AND
APPROVED STATIC LINE EXCEPTIONS

(a) _Progress Reports. The petitioner that received the static line exception shall provide a progress report
to the Coastal Resources Commission at intervals no greater than every five (5) years from date the static
line exception is authorized. The progress report shall address the three{3)-conditionscriteria_defined in
15A NCAC 07H.0306(a)(8)(A) and be submitted in writing to the Director of the Division of Coastal
Management, 400 Commerce Avenue, Morehead City, NC 28557. The Division of Coastal Management
shall provide written acknowledgement of the receipt of a completed progress report, including notification
of the meeting date at which the report shall be presented to the Coastal Resources Commission to the
petitioner.
(b) The Coastal Resources Commission shall review a static line exception authorized under 15A NCAC
07J.1203 at intervals no greater than every five (5) years from the initial authorization in order to renew its
findings for each-of-the conditions defined in 15A NCAC 07H.0306(a)(8)(A). The Coastal Resources
Commission shall also consider the following conditions:

(1) Design changes to the initial long-term beach fill project defined in 15A NCAC

07J.1201(d)(2) provided that said changes are designed and prepared by the U.S. Army
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Corps _of Engineers or persons meeting applicable State occupational licensing
requirements for said work;
(2) Design changes to the location and volume of compatible sediment, as defined by 15A
NCAC 07H.0312, necessary to construct and maintain the large-scale beach fill project
defined in 15A NCAC 07J.12021(d)(2), including design changes defined in this Rule
provided that said changes have been designed and prepared by the U.S. Army Corps of
Engineers or persons meeting applicable State occupational licensing requirements for
said work; and
(3) Changes in the financial resources or funding sourcesbases necessary to fund the long-
term beach fill project defined in 15A NCAC 07H.0306(a)(8)(A). If the project has been
amended to include design changes defined in this Rule, then the Coastal Resources
Commission shall consider the financial resources or funding sourcesbases necessary to
fund said changes.
(c)_The Division of Coastal Management shall prepare a written summary of the progress report and
present it to the Coastal Resources Commission no later than the second scheduled meeting following the
date the report was received, except when a later meeting is agreed upon by the local government or
community submitting the progress report and the Division of Coastal Management. This written summary
shall include a recommendation from the Division of Coastal Management on whether the conditions
defined in 15A NCAC 07H.0306(a)(8)(A) as well as this Rule have been met. The petitioner submitting
the progress report shall be provided an opportunity to review the written summary prepared by the
Division of Coastal Management no less than 10 days prior to the meeting at which it is to be considered by
the Coastal Resources Commission.
(d) The following shall occur at the meeting at which the Coastal Resources Commission reviews the static
line exception progress report:

(1) The Division of Coastal Management shall orally present the written summary of the
progress report as defined in this Rule.
(2) A representative for the petitioner may provide written or oral comments relevant to the

static line exception progress report. The Chairman of the Coastal Resources
Commission may limit the time allowed for oral comments.

(3) Additional parties may provide written or oral comments relevant to the static line
exception progress report. The Chairman of the Coastal Resources Commission may
limit the time allowed for oral comments.

15A NCAC 07J.1205 REVOCATION AND EXPIRATION OF THE STATIC LINE
EXCEPTION

(a) The static line exception shall be revoked immediately if the Coastal Resources Commission

determines, during the review of the petitioner’s progress report identified in 15A NCAC 07J.1204, that

any of the criteriacenditions under which the static line exception is authorized, as defined in this Section

and 15A NCAC 07H.0306, are not being metre-tenger-exist.

(b) The static line exception shall expire immediately at the end of the design life of the long-term beach

fill project defined in 1I5A NCAC 07H.0306(a)(8)(A) and 15A NCAC 07J.1201(d) including subsequent

design changes to said project as defined in 15A NCAC 07J.1204(b).

(c)_In the event a progress report is not received by the Division of Coastal Management within five years

from either the static line exception or the previous progress report, the static line exception shall be

revoked automatically at the end of the five-year interval defined in 15A NCAC 07J.1204(b) for which the

progress report was not received.

(d) The revocation or expiration of a static line exception is considered a final agency decision and is

subject to judicial review in accordance with G.S. 113A-123 and G.S. 150B-23.

15A NCAC 07J.1206 LOCAL GOVERNMENTS AND COMMUNITIES WITH STATIC
VEGETATION LINES AND STATIC LINE EXCEPTIONS

(a) A list of static vegetation lines in place for petitioners and the conditions under which the static
vegetation lines exist, including the date(s) the static line was defined, shall be maintained by the Division
of Coastal Management. A list of static line exceptions in place for petitioners and the conditions under
which the exceptions exist, including the date the exception was granted, the dates the progress reports
were received, the design life of the long-term beach fill project and the potential expiration dates for the
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static line exception, shall be maintained by the Division of Coastal Management. Both the static
vegetation line list and the static line exception list shall be available for inspection at the Division of
Coastal Management, 400 Commerce Avenue, Morehead City, NC 28557.

History Note: Authority G.S. 113A-107; 113A-113(b)(6); 113A-124
Eff. December 1, 2008
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MEMORANDUM
TO: CRC & Interested Parties
FROM: Tancred Miller

SUBJECT: Rulemaking Update

Along with this memo is a spreadsheet that contains all of the Commission’s rules that are
currently in the rulemaking process—from those being proposed for initial action to those
reviewed by the Rules Review Commission since the last CRC meeting. Listed below is a
description and recent history of the CRC’s action on each rule. Complete drafts of rules
scheduled for public hearing at this meeting will be available on the DCM website.

RULE DESCRIPTIONS

1. 15A NCAC 7H.0205 Coastal Wetlands (Marsh Alteration)
Status: Public hearing in September.

The purpose of the proposed amendments to this rule is to begin regulating certain types
of marsh alteration, primarily mowing and burning. The CRC has received two Attorney
General Opinions asserting the Commission’s authority to regulate marsh alteration as

development. Staff does not feel that alteration is a ubiquitous problem, and has

scientific evidence that most mowing and burning seen in NC is not detrimental to the

marsh. CRC approved draft rule language in March.

2. 15A NCAC 7H.0208 Estuarine System Use Standards (Docks & Piers provisions)
Status: Approved for public hearing.

The CRC approved this rule for public hearing in July 2007, conditional on review and

approval of the MFC’s new definition of SAV habitat and satisfactory permitting

coordination with DCM. DMF and DCM reported on the SAV habitat definition in May

and on the interagency coordination agreement that has been developed. The CRC
approved the docks and piers provisions in July 2008, to be sent to public hearing.

3. 15A NCAC 7H.0306 General Use Standards for Ocean Hazard Areas (Setbacks)
Status: Completed public hearings and eligible for adoption in September 2008.
The amendments to 7H.0306 tie beachfront building setbacks to the size of the
structure, not the use. The revisions include graduated setback factors for buildings
greater than 5,000 square feet, and do not allow for cantilevering oceanward of the

setback line. Staff will present responses to public comments, and recommend final rule

language, in September.

400 Commerce Avenue, Morehead City, North Carolina 28557
Phone: 252-808-2808 \ FAX: 252-247-3330\ Internet: www.nccoastalmanagement.net

An Equal Opportunity \ Affirmative Action Employer — 50% Recycled \ 10% Post Consumer Paper
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15A NCAC 7H.0308 Specific Use Standards for Ocean Hazard Areas

Status: Going to public hearing.

Staff presented proposed changes in July to the sandbag provisions in this rule. The
changes lengthen the duration and number of times that sandbags can be used in inlet
hazard areas when a community is pursuing inlet relocation, and allow sandbags to be
placed more than 20 feet from the structure being protected if the Director finds that it is
justified. The Commission approved the changes for public hearing.

15A NCAC 7H.0309 Use Standards for Ocean Hazard Areas: Exceptions

Status: Going to public hearing.

The CRC approved draft changes in March to make the development limitations in this
rule conform with pending changes to 7H.0306, and approved additional changes to the
pier house section in May to allow construction and expansion of pier houses oceanward
of the setback. The Commission approved the changes for public hearing.

15A NCAC 7H.0310 Use Standards for Inlet Hazard Areas

Status: Scheduled for discussion in November 2008.

The CRC has seen the new inlet hazard area delineations prepared by its Science Panel
on Coastal Hazards and had further discussion in July 2008. Staff will present draft rule
language to the CRC at the November meeting.

15A NCAC 7H.1100 GP for Construction of Bulkheads & Placement of Riprap

Status: Going to public hearing.

The Commission approved this rule in May for public hearing. Proposed changes to this
rule result from the CHPP recommendation that the CRC encourage alternatives to
vertical stabilization structures on estuarine shorelines. See Bonnie Bendell's March
memo CRC-08-08 for a complete discussion of the proposed changes.

15A NCAC 7H.1200 GP for Construction of Piers, Docks & Boat Houses

Status: Going to public hearing.

The CRC approved this rule for public hearlng in July 2007, conditional on review and
approval of the MFC’s new definition of SAV habitat and permitting coordination with
DCM. Staff presented an update in July on the interagency coordination protocols and
review draft rule changes and the CRC approved the rule for public hearing.

15A NCAC 7H.1400 GP for Construction of Groins in Estuarine & Public Trust Waters
Status: Public hearing in September.

Proposed changes to this rule result from the CHPP recommendation that the CRC
encourage alternatives to vertical stabilization structures on estuarine shorelines.
Proposed changes include allowing materials other than wood, prescribing a maximum
spacing and frequency, and clarifying how structures are measured. See Bonnie
Bendell's March memo CRC-08-08 for a complete discussion of the proposed changes.

15A NCAC 7H.2100 GP for Marsh Enhancement Breakwaters

Status: Public hearing in September.

Proposed changes to this rule result from the CHPP recommendation that the CRC
encourage alternatives to vertical stabilization structures on estuarine shorelines.
Proposed changes are primarily definitional and to ensure consistency with other
shoreline stabilization rules. See Bonnie Bendell's March memo CRC-08-08 for a
complete discussion of the proposed changes.




11.

12.

13.

14.

15.

16.

15A NCAC 7H.2400 GP for Placement of Riprap for Wetland Protection

Status: Public hearing in September.

Proposed changes to this rule result from the CHPP recommendation that the CRC
encourage alternatives to vertical stabilization structures on estuarine shorelines.
Proposed changes include a definitional clarification and changes to the dimensions and
geometry of structures. See Bonnie Bendell's March memo CRC-08-08 for a complete
discussion of the proposed changes.

15A NCAC 7J.0701 Variance Petitions

Status: Public hearing in September.

CRC adopted amendments to 7J.0701 that require claimants to initially file either a
variance request or a contested case, and not pursue both options at the same time.
Proposed rule changes have been through public hearing but were returned to the CRC
because of an objection by the RRC. CRC'’s Variance Subcommittee proposed changes
to address RRC’s objection and recommended sending the rule back to public hearing.

15A NCAC 7J.0702 Staff Review of Variance Petitions

Status: Completed legislative review, effective 07/03/2008.

CRC adopted amendments to 7J.0702 that outline procedures for staff review, including
the timing and preparation of stipulated facts and staff recommendations. More than 10
individuals objected to the proposed rule after it had been approved by the RRC. Under
the APA, the rule was subject to legislative review. The rule was not disapproved by the
Legislature, and is now effective.

15A NCAC 7J.0703 Procedures for Deciding Variance Petitions

Status: Public hearing in September.

CRC adopted amendments to 7J.0703 that outline procedures for situations in which the
Commission cannot reach a final decision due to incomplete stipulated facts. Proposed
rule changes have been through public hearing but were returned to the CRC because
of an objection by the RRC. This rule was also objected to by more than 10 individuals,
but is not subject to legislative review because it was not approved by the RRC. CRC'’s
Variance Subcommittee proposed changes to address the RRC’s objection and
recommended sending the rule back to public hearing.

15A NCAC 7J.1200 Static Line Exception Procedures

Status: Eligible for adoption.

Staff developed 7J.1200 to define the administrative requirements of applying for,
receiving, and maintaining a static line exception. The rule also describes the criteria for
qualifying for an exception, CRC procedures for granting an exception, and
circumstances that would cause an exception to expire or be repealed. The CRC
reviewed this proposed rule in September 2007 and approved it for public hearing. Staff
is coordinating the timing between this rule and 7H.0306.

15A NCAC 7M.0300 Shorefront Access Policies

Status: Public hearing in September.

Amendments to 7M. 0300 would establish a reporting requirement for user fees
collected at state-funded access sites; give DCM the ability to take the lead in acquiring
land and constructing access facilities without a city or county applicant; and includes
provisions to utilize funds outside the usual funding cycle in order to take advantage of
unique opportunities.
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Summary of Environmental Legislation
Enacted in the 2008 Legislative Session

Air Quality
H 2529 Extend Climate Change Commission 2008

Extends the Legislative Commission on Global Climate Change and requires a final
report by October 1, 2009.

Marine Fisheries

S 1340 Sale of Blocks of Ten Day CRFLs
Provides for the purchase of 10 ten-day blocks of coastal recreational fishing licenses by
owners of boats that are 23 feet or longer.

Open Space

S 1862 State Nature and Historic Preserve Removal
Removes 1.19 acres of Lake Waccamaw State Park from the State Nature and Historic
Preserve and the State Parks System for a DOT right-of-way.

H 2496 State Park Systems Additions
Adds Bear Paw State Natural Area and Yellow Mountain State Natural Area to the State
Parks System.

H 1889 Wildlife Land Property Tax Changes
Establishes land managed for wildlife conservation as a new class eligible for the lower
present-use value tax rate currently applied to agricultural and forestry land.

Water Quality

S 1967 Improve Coastal Stormwater Management
Modifies the Coastal Stormwater Rules adopted by the Environmental Management
Commission. Included among the significant changes to rule adopted by the EMC were:

Threshold for Obtaining a Permit

All non-residential development in the coastal counties will be required to have a
stormwater permit if the development:

1. Adds 10,000 square feet or more of built-upon area;

2. Requires a sedimentation/erosion control plan; or

3. Requires a CAMA permit.



Residential development that is located more than % mile from shellfishing waters will
require a stormwater permit if the project requires an erosion and sedimentation control
plan or a CAMA permit (same as the existing coastal stormwater rules.)

A stormwater permit will also be required for some small-scale residential development
located within % mile of shellfishing waters that would not otherwise require a
stormwater permit. A one-time, non-renewable permit will be required for projects that
add more than 10,000 square feet of built upon area if the built upon area exceeds 12% of
the overall project area.

Stormwater Control for Limited Residential Development

The small-scale residential development located within % mile of shellfish waters will be
required to control the stormwater runoff from the first 1.5 inches of rain through use of
cisterns, rain barrels, rain gardens or other stormwater best management practices.

Wetlands

Coastal Area Management Act (CAMA) wetlands (defined in G.S. 113-229 and generally
limited to wetlands capable of growing in areas influenced by saltwater) will be excluded
from the area of the project site for purposes of calculating the percentage of impervious
surface. (The EMC rule had excluded all wetlands from the calculations.)

Buffer Requirements : _

The legislation requires a 50-foot buffer (30 feet for redevelopment) for new
nonresidential development and for new residential development that involves one acre
or more of land-disturbing activity or requires a CAMA permit. The 50-foot buffer does
not apply to small-scale residential development that requires only a one-time,
nonrenewable stormwater permit. The small projects would continue to comply with
CAMA buffer requirements and buffer requirements associated with specific water
quality classifications (such as nutrient sensitive waters designations). The legislation
recognizes buffer exemptions for certain types of projects such as urban waterfront
development projects and upland marinas. In addition, all development projects can
request a buffer variance from the Division of Water Quality.

Grandfathering Provisions
A number of exclusions are provided for projects that have already obtained one of a
broad list of local or state permits or authorizations.

Rescission of Phase II Designations
The Phase II designations of Morehead City, Atlantic Beach and Washington are
rescinded.

S 1046 Yadkin Project Study

Directs the Environmental Review Commission to study the impacts of a potential new
fifty year Federal Energy Regulatory Commission (FERC) license to Alcoa Power for the
dam on the Yadkin River. Directs DENR to consider the report in the evaluation of a 401
water quality certification associated with the FERC relicensing.



S 1885 Promote Private Compensatory Mitigation

Allows developers to use the state’s Ecosystem Enhancement Program to meet wetlands
and stream mitigation requirements only if a private wetlands mitigation bank is unable
to provide the necessary mitigation.

S 1259 Public Water Service Warranties
Provides that water supplied by a public water system is not subject to certain warranties.

Water Supply

S 1872 Extend Water Allocation Study
Extends the Environmental Review Commission’s study of water allocation and requires
a final report by October 1, 2010.

H 2499 Improve Drought Preparedness and Response
Makes a number of changes to improve the state’s ability to respond to drought,
including:

e Requires the Department of Agriculture and Consumer Service to survey
agricultural water users and provide, by county and watershed, information on
water use by persons who withdraw 10,000 gallons of water or more per day for
agricultural activities; : :

e Requires local government and large commumty water systems to adopt and
implement water conservation measures in response to drought or other water
shortage.

e Authorizes DENR to require water systems to report weekly on water usage
during periods of drought;

e Requires separate water meters for new in-ground irrigation systems.

e Streamlines the process for declaring a water shortage emergency and moves
some emergency powers from the Environmental Management Commission to
the Secretary of Environment and Natural Resources;

e Provides additional criteria for water systems to be eligible for state funding,
including metering all water usage and using a water rate structure that does not
give residential water customers a lower per unit water rate as water use
increases;

e Strengthens enforcement authority related to water use reporting, water shortage
emergencies and water conservation measures;

e Directs the Commission for Public Health to adopt rules to authorize the use of
gray water during periods of drought; and

e Prohibits private restrictive covenants from requiring irrigation of landscaping
during periods of drought if a state or local government agency has imposed water
conservation measures.

H 821 Specify Out of State Areas for IBT Notice
Modifies the existing Inter-basin Transfer statute to specifically identify the geographic
area outside the state, and within an affected river basin, where notice of a proposed IBT



must be provided. The bill also provides for the ERC to study the delineation of major
river basins and sub-basins as a component of the Water Allocation Study.

Waste Management

H 819 Electronic Recycling Amends/Add TVs
Provides for an electronics recycling program for televisions and delays the effective date
of the entire program until January 1, 2010.

H 1134 Cleanup of Abandoned Manufactured Homes
Designates money from the Solid Waste Trust Fund to be used for grants to counties for
the cleaning up and recycling of abandoned mobile homes.

H 2498 Underground Storage Tank Program Amendments 2008

Raises fees on tank owners to $420 per year, in part, to assist with the cleanup of free
product sites. The bill also requires the department to implement a pilot program using
site specific cleanup standards.

H 2530 Solid Waste Tax Changes/Unsalable OTP Refund

Makes technical adjustments to the solid waste tip fee, including changing from a
monthly to quarterly collection, establishing a bad debt deduction and adjusting how the
proceeds from the tip fee are distributed between the counties and municipalities.

Environmental Health

H 2524 Disapprove Dyed Milk Rule

Disapproves the Dyed Milk Rule, as adopted by the NC Board of Agriculture; and
mandates that all raw milk sold for animal consumption must include proper labeling
stating “Not for Human Consumption.”

Miscellaneous

S 845 Amend Environmental Laws/Technical Corrections 2008
The annual catch-all bill included a number of changes to environmental programs:

e Expands the contaminants required to be tested in the private well program
beginning October 1, 2009;

e Temporarily limits EMC rulemaking with regard to coastal stormwater;

e Allows underground storage tank owners to pay fees under protest in certain
circumstances;

e Adopts new impervious surface requirements for parking areas; and

e Directs DENR to aggressively compel responsible parties of groundwater
contamination to assess and remediate the contamination.



H 2438 2008 Budget Technical Corrections

Directs the Department of Crime Control and Public Safety to fund 5 positions for
floodplain mapping with existing funds until receipts from the floodplain mapping fee are
sufficient to support them. Also makes clarifying, technical changes to the two-thirds
bond act contained in the budget, which is being used to finance Green Square.

H 2431 Studies Act of 2008
The Studies bill contains a number of provisions authorizing the Environmental Review
Commission to study:

e Costs and benefits of adopting the California motor vehicle emission standards in
North Carolina;

e Feasibility of implementing a stormwater management program without requiring
permits;

e Consolidation of environmental regulatory programs under a single, full-time

environment commission;

Permitting of wind energy facilities;

Hazard disclosures in coastal real estate transactions;

Phase-out of hog lagoons;

Protection of conservation land from eminent domain;

Creation of a recycling program for fluorescent lamps.

The Studies bill also directs that the Joint Legislative Commission on Seafood and
Aquaculture may study the feasibility of increasing the production, processmg and
marketing of aquaculture products in the State.

Lastly, the Studies bill establishes a Legislative Study Commission on Urban Growth and
Infrastructure Issues. Among the topics to be considered are options for fostering
regional planning for water and transportation infrastructure. The Commission will
report its recommendations to the 2009 General Assembly.

Budget Bill
H 2436 Modify Appropriations Act of 2007

The 2008 budget for the Department includes increased funding in a number of areas and
establishes new positions in several divisions. Some of the highlights include:

e $107 million in general obligation bonds for the construction of the Green Square
complex, including the new DENR office building and Nature Research Center,
in downtown Raleigh;

$50 million in certificates of participation for land conservation projects;

$20 million for Water Resource Development projects;

$2 million in recurring funding to expand the Oyster Sanctuary Program;

$2.7 million for the NC Zoo Polar Bear Exhibit Renovation and Expansion;



$600,000 for the NC Zoo Africa Pavilion Replacement Planning;

$341,305 in recurring funding for the landslide hazard mapping program;
$276,624 in recurring funding for the Environmental Stewardship Initiative;
$200,000 for NC Ag Cost Share Technical Assistance;

$72,633 in recurring funding for a Lagoon Conversion Program position;
$108,550 in recurring funding for swine farm compliance positions;
$500,000 in recurring funding for 8.62 DMF Commercial License positions;
$660,000 in non-recurring money to assist with drought, including
interconnections, water audits and public education;

$482,384 in recurring funding for water supply planning and drought response;
$2.45 million for the Clean Water Revolving Fund match;

$5.5 million for the Drinking Water Revolving Fund match; and

$100 million in funding for the Clean Water Management Trust Fund

Special provisions in the budget bill include:

Amendments to the language governing the Bernard Allen Emergency Drinking
Water Fund;

A new reporting requirement for the Inactive Hazardous Sites Program;
Establishment of an agricultural drought response cost share program;

o . Transfer of $400,000 from the Dry Cleaning Solvent Cleanup Fund to be used for

the cleanup of inactive hazardous sites and to provide alternative drinking water;
Creation of eléven new inspector positions in the UST program;

Redirecting $750,000 from the Inspection and Maintenance Air Pollution Control
Account to be used for litigation expenses in the Tennessee Valley Authority
litigation;

Transfer of the Prairie Ridge Land to DENR;

Allocation of $146,312 for river herring research from the Fishery Resource Grant
Program;

Direction to UNC and DENR to study the use and recycling of plastics;

Putting the Forest Development Fund under continuation review;

Establishment of the Conservation Easement Endowment Fund; and

A requirement that the Division of Parks and Recreation study the feasibility of
establishing a state park in McDowell County.
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COASTAL RESERVE &
NARONAL ESTUARINE

RESEARCH RESERVE

MEMORANDUM

To:  CRC and CRAC Members
From: Hope Sutton, Stewardship Coordinator, NC Coastal Reserve
Re:  Bird Island Coastal Reserve field trip during September CRC meeting

The option field trip to see the Bird Island component of the NC Coastal Reserve is scheduled for
Wednesday, September 24t, from 9 am to 11 am. Participants should meet on the beach at the
40th St. walkover on Sunset Beach. The walk is approximately 1.5 miles down the beach. (3 miles
total) We will walk at a moderate pace. Trip leaders will be Frank Nesmith and Hope Sutton.

On the field trip to Bird Island you can expect to see the various natural communities that make up
a typical barrier island — ocean beach, dunes, maritime shrub forest, salt marsh, and tidal flat. You
will also learn about barrier island dynamics, the history of Bird Island and management of this
Reserve under the Coastal Reserve program. Various migrating shorebirds and the endangered
Sea Beach Amaranth are likely to be seen. The walk will conclude with a visit to the Kindred
Spirits mailbox.

Directions to the 40t St. walkover:

From Sea Trail Resort, take Hwy 179 East to Sunset Beach (also Shoreline Drive). Cross the
bridge and follow Sunset Blvd. south to W. Main St. Turn right and continue to the end of the road.
There are only a few marked parking spaces, but parking on the side of Main St. is allowed. The
walkover is directly across from 40t St. and is obviously marked as a public access.



Employee

X [Committees

Non-DENR Employee

DEPARTMENT OF ENVIRONMENT AND NATURAL RESOURCES
TRAVEL EXPENSE REIMBURSEMENT/RECONCILIATION FORM

***PLEASE USE YOUR TAB KEY TO ACCESS AVAILABLE FIELDS***

INSTRUCTIONS TO CLAIMANT: Submit one original to your division Travel Contact. Attach all necessat

Boards, Councils, Commission, and original receipts and other supporting documents to this form, including any prior written approval of exces

registration, lodging and out-of-state travel Retain one (1) copy for your records. Please complete amout
company, account, and center fields. File no later than 30 days after month in which travel ends Preyf
in ink or type. Make all corrections by drawing line through erroneous data and entering correct data. Do
use white-out. Initial all corrections or revisions.

Beacon ID No./Social Security No.

B|

Division/Section/Board, etc.:

CRC/CRAC

New Claimant:
New Address:

Claimant's Name (First, Middle Initial, Last)

Title:

Claimant’s Address (Street)

Headquarters (City):

Duty Station (If different from Headguarters):

(City, State, Zip)

From:

Period Covered by this Request:

Through:

Remit Code/Message:

Under penalties of perjury | certify this is a true and accurate statement of the city | have examined this reimbursement request and certify that funds are avail
of lodging, expenses and allowances incurred in the service of the State, and this in the proper accounting codes to pay this claim, and this request complies
request complies with all Department and State travel policies and requlations.

Original Signature and date required.

(Claimant)

(Date)

all Department and State travel policies and requlations. Original Signatur
and date required.

(Supervisor)

(Date)

P-Card Reconciliation - A copy of the approved Travel Authorization, if required, must also be attached to process this reconciliation. (Do

not forget receipts.)

P-Card Number:
AMOUNT COMPANY ACCOUNT CENTER éf,f,’e”a'
1 JIXXXXX XX XXX XXXXX 16 XXXXXXXX 53| XXX XXX XXXXX XXXXXHXXXXXXXXX
2 [XXXXXXXXXXXXXXX 16| XXXXXXXX 53 | XXXXXXXXXXX XXXXXXXXXXXXXX
3 [PXOXXX XXX XX XX XXXX 16 XXXXXXXX 53| XXX XXX XXXXX XXXXXHXXXXXXXXX
4 JIXXXXXXXXXXXX XXX 16| XXXXXXXX 53 | XXXXXXXXXXX XXXXXXXXXXXXXX
5 XXXXX XX XX XX XXXX 16 XXXXXXXX 53| XXX XXX XXXXX XXXXXKXXXXXXXX
6 [[XXXXXXXXXXXXXXX 16| XXXXXXXX 53 | XXXXXXXXXXX XXXXXXXXXXXXXX
7 PXOXXXXXX XX XX XXXX 16 XXXXXXXX 53| XXX XXX XXXXX XXXXKXXXXXXKXX
8 XXX XXX XXX XX XXXX 16 XXXXXXXX 53 XXX XXX XXXXX XXXXXXXXKXXXXX
9 $0.00|Total P-Card Expenses
AMOUNT COMPANY ACCOUNT CENTER ool
1 16 01 532731 1625-6251
2 16 01 532732 1625-6251
3 16 01 531651 1625-6251
4 16 53
5 16 53
6 16 53
7 16 53
8 16 53
9 $0.00|ITotal Employee Expenses Pay Entity: 16
DENR-O
(A/P Initials) (DATE) (Control Number) (Control Date)

Eff.7-1-2!
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DENR-OC5a DEPARTMENT OF ENVIRONMENT AND NATURAL RESOURCES
eff. 7-1-2008 TRAVEL EXPENSE REIMBURSEMENT FORM
*»**PLEASE USE YOUR TAB KEY TO ACCESS AVAILABLE FIELDS**

Claimant Name: 0 Beacon ID #/Social Security #
Date: Page: 2 of
Travel Transportation Subsistence Other Travel Expenses
From To 0:00 In-State Out-of-State 0:00 [In-State Out-of-State R Explanation Amount

Depart am pm
Return am pm . .
0.00 0.00
Daily Private Car Mileage @ 0.33 rate/mile
Purpose of Trip: T[:J?ZI Day Total
0.00 0.00 0.00 0.00
R B

Depart am pm
Return am pm OOO OOO
Daily Private Car Mileage @ 033 rate/mile
Purpose of Trip: TD:‘ZI Day Total
0.00 0.00 0.00 0.00
R B

Depart am pm
Return am pm 000 000
Daily Private Car Mileage @ 0.33 rate/mile
Purpose of Trip: T[:J?ZI Day Total
0.00 0.00 0.00 0.00
R B

Depart am pm
Return am pm OOO OOO
Daily Private Car Mileage @ 033 rate/mile
Purpose of Trip: TD:‘ZI Day Total
0.00 0.00 0.00 0.00
R B

Depart am pm
Return am pm 000 000
Daily Private Car Mileage @ 0.33 rate/mile
Purpose of Trip: T[:J?ZI Day Total
0.00 0.00 0.00 0.00
R B

Depart am pm
Return am pm OOO OOO
Daily Private Car Mileage @ 033 rate/mile
Purpose of Trip: Dayl Day Total
Total 0.00 0.00 0.00 0.00
Meal
R 0.00 0.00] Totals 0.00 0.00
A Hotel
NOTE: Total 0.00
Transportation
. P 0.00
Daily total for subsistence not to exceed authorized
amount for in-state or out-of-state travel. LEGEND:
Maximum Subsistence: (1) Mode of Travel (2) Type of Subsistence: (3) Other Travel Expenses:
In-State $97.75 R - Rental Car B - Breakfast L -Lunch ONLY Taxi, parking, baggage,
Out-of-State $111.75 A - Airfare D - Dinner H - Hotel telephone, or registration

P - Private Car





