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P.O. BOX 629        REPLY TO:

       RALEIGH, NC 27602        WARD ZIMMERMAN 
     ENVIRONMENTAL DIVISION 
     TEL: (919) 716-6600 
     FAX: (919) 716-6767 
    wzimmerman@ncdoj.gov 

 

 

MEMORANDUM 

 

TO:  Coastal Resources Commission 

FROM: Ward Zimmerman, Assistant Attorney General 

DATE: April 17, 2009 (for the April 29 CRC Meeting) 

RE:  Variance Request # 09-01 by Bald Head Island Limited, LLC. 

 

 Petitioner proposes a paved marina access road in Southport, Brunswick County, North 

Carolina.  The proposed project includes the construction of an eight-foot wide paved access 

road at Deep Point Marina in addition to five wooden landings at the dock entrances off of the 

Cape Fear River.  Petitioner’s application was denied based on the proposed development’s 

inconsistency with the Coastal Resources Commission’s (CRC) 30-foot buffer rule in 15A 

NCAC 7H.0209(d)(10), and 15A NCAC 07H.0208(a)(1) and (a)(2)(B) which state that “[u]ses 

which are not water dependant shall not be permitted in coastal wetlands, estuarine waters and 

public trust areas” and that “[b]efore receiving approval for location of a use or development 

within these AEC’s, the permitting authority shall find that no suitable alternative site or location 

outside of the AEC exists for the use or development.”  Petitioner seeks a variance from these 

requirements. 

 

 The following additional information is attached to this memorandum: 

 

Attachment A: Relevant Rules 

Attachment B: Stipulated Facts 

Attachment C: Petitioner’s Position and Staff’s Response to Criteria 

Attachment D: Petitioner’s Variance Request and Other Exhibits 

 

cc: George L. Fletcher, Attorney for Petitioner 

 Brunswick County CAMA LPO 

 DCM Staff 

 Jennie Hauser, Special Deputy Attorney General 
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ATTACHMENT A 

(Relevant Rules) 
 

15A NCAC 07H.0208 

 

(a) General Use Standards 

 

(1)  Uses which are not water dependent shall not be permitted in coastal wetlands, 

estuarine waters, and public trust areas. Restaurants, residences, apartments, 

motels, hotels, trailer parks, private roads, factories, and parking lots are examples 

of uses that are not water dependent. Uses that are water dependent may include: 

utility easements; docks; wharfs; boat ramps; dredging; bridges and bridge 

approaches; revetments, bulkheads; culverts; groins; navigational aids; mooring 

pilings; navigational channels; simple access channels and drainage ditches. 

(2)  Before being granted a permit by the CRC or local permitting authority, there 

shall be a finding that the applicant has complied with the following standards: 

(A)  The location, design, and need for development, as well as the 

construction activities involved shall be consistent with the stated 

management objective. 

(B)  Before receiving approval for location of a use or development within 

these AECs, the permit-letting authority shall find that no suitable 

alternative site or location outside of the AEC exists for the use or 

development and, further, that the applicant has selected a combination of 

sites and design that will have a minimum adverse impact upon the 

productivity and biologic integrity of coastal marshland, shellfish beds, 

beds of submerged aquatic vegetation, spawning and nursery areas, 

important nesting and wintering sites for waterfowl and wildlife, and 

important natural erosion barriers (cypress fringes, marshes, clay soils). 

 

15A NCAC 7H.0209 

 

(d)  Use Standards. 
 

*** 

 

(10) Within the Coastal Shorelines category (estuarine and public trust shoreline AECs), new 

development shall be located a distance of 30 feet landward of the normal water level or 

normal high water level, with the exception of the following: 

(A) Water-dependent uses as described in Rule 07H .0208(a)(1) of this Section; 

(B) Pile-supported signs (in accordance with local regulations); 

(C) Post- or pile-supported fences; 

(D) Elevated, slatted, wooden boardwalks exclusively for pedestrian use and six feet 

in width or less.  The boardwalk may be greater than six feet in width if it is to 

serve a public use or need; 
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(E) Crab Shedders, if uncovered with elevated trays and no associated impervious 

surfaces except those necessary to protect the pump; 

(F) Decks/Observation Decks limited to slatted, wooden, elevated and unroofed decks 

that shall not singularly or collectively exceed 200 square feet;  

(G) Grading, excavation and landscaping with no wetland fill except when required 

by a permitted shoreline stabilization project.  Projects shall not increase 

stormwater runoff to adjacent estuarine and public trust waters; 

(H) Development over existing impervious surfaces, provided that the existing 

impervious surface is not increased and the applicant designs the project to 

comply with the intent of the rules to the maximum extent feasible; 

(I) Where application of the buffer requirement would preclude placement of a 

residential structure with a footprint of 1,200 square feet or less on lots, parcels 

and tracts platted prior to June 1, 1999, development may be permitted within the 

buffer as required in Subparagraph (d)(10) of this Rule, providing the following 

criteria are met: 

(i) Development shall minimize the impacts to the buffer and reduce runoff 

by limiting land disturbance to only so much as is necessary to construct 

and provide access to the residence and to allow installation or connection 

of utilities such as water and sewer; and 

(ii) The residential structure development shall be located a distance landward 

of the normal high water or normal water level equal to 20 percent of the 

greatest depth of the lot.  Existing structures that encroach into the 

applicable buffer area may be replaced or repaired consistent with the 

criteria set out in Rules .0201 and .0211 in Subchapter 07J of this Chapter; 

and 

(J) Where application of the buffer requirement set out in 15A NCAC 07H 

.0209(d)(10) would preclude placement of a residential structure on an 

undeveloped lot platted prior to June 1, 1999 that are 5,000 square feet or less that 

does not require an on-site septic system, or on an undeveloped lot that is 7,500 

square feet or less that requires an on-site septic system, development may be 

permitted within the buffer if all the following criteria are met: 

(i) The lot on which the proposed residential structure is to be located, is 

located between: 

(I) Two existing waterfront residential structures, both of which are 

within 100 feet of the center of the lot and at least one of which 

encroaches into the buffer; or 

(II) An existing waterfront residential structure that encroaches into the 

buffer and a road, canal, or other open body of water, both of 

which are within 100 feet of the center of the lot; 

(ii) Development of the lot shall minimize the impacts to the buffer and 

reduce runoff by limiting land disturbance to only so much as is necessary 

to construct and provide access to the residence and to allow installation or 

connection of utilities; 

(iii) Placement of the residential structure and pervious decking may be 

aligned no further into the buffer than the existing residential structures 

and existing pervious decking on adjoining lots; 
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(iv) The first one and one-half inches of rainfall from all impervious surfaces 

on the lot shall be collected and contained on-site in accordance with the 

design standards for stormwater management for coastal counties as 

specified in 15A NCAC 02H .1005. The stormwater management system 

shall be designed by an individual who meets applicable State 

occupational licensing requirements for the type of system proposed and 

approved during the permit application process.  If the residential structure 

encroaches into the buffer, then no other impervious surfaces will be 

allowed within the buffer; and 

(v) The lots must not be adjacent to waters designated as approved or 

conditionally approved shellfish waters by the Shellfish Sanitation Section 

of the Division of Environmental Health of the Department of 

Environment and Natural Resources. 
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ATTACHMENT B 

(Stipulated Facts) 
 

1. Bald Head Island Limited, LLC (Limited) has been the owner and developer of Bald 

Head Island since 1984.  Bald Head Island was originally comprised of approximately 

12,000 acres of land and estuarine marsh.  The actual development on the Island consists 

of approximately 2,000 acres with the balance having been donated to the state of North 

Carolina for conservation purposes. 

 

2. Plans call for a total of approximately 2,000 dwelling structures when Island build-out is 

completed; with the vast majority of those structures being single family and cluster 

single family homes. 

 

3. In addition to visits by homeowners Bald Head Island receives thousands of annual 

visitors who rent vacation accommodations, visit the Old Baldy Lighthouse and 

participate in the programs of the Bald Head Island Conservancy.  All of those 

individuals are transported through the existing Indigo Plantation Marina; however, these 

operations will be transferred to the Deep Point Marina in early summer of 2009.  The 

entire Deep Point project totals seventy eight acres and will accommodate parking for 

3,000 vehicles.  According to records maintained by Limited in excess of 300,000 annual 

passenger trips are taken on ferries operated by the applicant.  

 

4. With the exception of limited access by private boat, all persons, supplies, and materials 

are delivered to Bald Head Island by passenger ferries owned and operated by Limited; or 

barge service provided by Limited.  The ferry is the principal means of evacuation for 

persons involved in medical emergencies.  Passenger ferry operations are regulated by 

the North Carolina Utilities Commission. 

 

5. The property immediately at issue is nine acres on which has been developed the Deep 

Point Marina.  This development has taken place under the authority of CAMA Major 

Permit Number 91-96, issued on June 3, 1996.  The marina bulkhead and entrance 

channel were completed in 2000.  Since this completion, barge service and 

contractor/employee ferry operations have taken place from Deep Point.  Ferry 

passengers currently utilize an existing covered landing dock and related walkways. 

 

6. Limited is nearing completion of its new Deep Point passenger terminal, a multi-level 

40,000 square foot structure authorized under Permit 91-96.  Much of the design and 

ultimate function of the terminal was dictated by the requirements of the Transportation 

Safety Administration in the areas of passenger, baggage and staging security. 

 

7. Deep Point passenger operations will primarily utilize Limited’s two eighty-two foot 

passenger catamaran ferries.  When placed in service at total capacity these vessels will 

have US Coast Guard K-boat certification enabling them to carry 230 passengers per trip.  

Currently these vessels are certified to carry 149 passengers per trip.  

 

 



 6 of 14 CRC-VR-09-01 

8. Limited is currently completing development of an 80 slip marina within a large portion 

of the Deep Point marina basin.  The entire marina, including ferry and other commercial 

operations, will accommodate 100 slips.  There is a jetty wall on the south shore. 

 

9. The items sought through this present variance request pertain only to the recreational 

marina located generally southwest of the marina entrance and south jetty wall. 

 

10. Pursuant to requests dated July 8, 2008 Limited initially sought: 

 

 (a) a minor modification of Permit 91-96 to allow it to construct an eight-foot wide paved 

access surface approximately 12 feet waterward of the normal water level within the 

thirty foot normal high water line, approximately a quarter mile in length, and 

approximately six-feet landward of the permitted six-foot wooden walkway that 

surrounds the recreational marina now under development.  This was also to include a 

single 28 by 28 ft. paved turn-around area. 

 

 (b) a minor modification of Permit 91-96 to allow it to construct five (5) 20 by 28 ft. 

landings (platforms) at the tops of the ramps, within 30 feet of the normal water level, 

that allow access to the five floating pier or dock structures within the recreational 

marina, identified as Docks A, B, C, D, and E/F. 

 

 (c) a minor modification of Permit 91-96 to allow construction of a Deep Point Marina 

entrance sign out in the water as depicted on drawing DPM-5. 

 

11. Pursuant to a letter dated August 28, 2008, the Division of Coastal Management denied 

the request for minor permit modification to allow the construction of the paved access 

surface and the turn-around area finding that it was to be located within the 30-foot 

Coastal Shoreline buffer inconsistent with 15A NCAC 07H.0209(d) (10); and also denied 

the request for minor permit modification to allow construction of five 20 by 28 ft. 

wooden landings or platforms at the tops of the dock access ramps within the 30-foot 

Coastal Shoreline buffer, based on a determination that the total square footage of the 

five structures was 2,800 square feet and thus in excess of the 200 feet allowed under 

15A NCAC 07H.0209 (d)(10). 

 

12. Pursuant to a letter dated December 5, 2008, DCM denied the request for a minor permit 

modification to allow placement of marina signage in the Public Trust Areas and 

Estuarine Waters Areas of Environmental Concern, due to three main reasons: the sign 

was considered a non-water dependent structure; a feasible high ground alternative 

location existed; and the proposed project was inconsistent with 15A NCAC 

07H.0208(a)(1) and 15A NCAC 07H.0208(a)(2)(b).  During the course of the review of 

the in-water sign request, the U.S. Army Corps of Engineers indicated that they did not 

object to the proposed project.  

 

13. Limited has now voluntarily withdrawn its original request for a variance for the 

placement of proposed marina signage in the Public Trust Areas and Estuarine Waters 

Areas of Environmental Concern. 
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14. The paved surface (road) requested by applicant runs from the Harbormaster’s Office 

around the recreational marina to the entrance channel bulkhead a total distance of one-

quarter of a mile. 

 

15. Each of the five landings or platforms requested at the tops of the dock access ramps 

measures 20 by 28 ft. or 560 square feet, for a total area of 2,800 square feet. 

 

16. The five landings or platforms requested will serve the six docks (A through F) and the 

number of slips (individual boat or vessel moorings) shown adjacent to the following 

dock designation: 

 

 A Dock 6 slips 

 B Dock 17 slips 

 C Dock 19 slips 

 D Dock 11 slips 

 E/F Dock 27 slips (total) 

 

These existing docks have been used since 2000. 

 

17. The Deep Point marina was originally sited and permitted in 1996, at which point in time 

the thirty foot buffer did not exist.  Marina site clearing and excavation began in 1997 

and 1998. 

 

18. Under DCM Form MP-3 and the original CAMA Permit the Applicant’s Deep Point 

marina development has an allowed impervious surface coverage within the 75 foot AEC 

of 112,900 square feet.  The south and west sides of the marina were depicted as 100% 

impervious coverage within 30 feet of the marina. 

 

19. Permit No. 91-96 was modified on December 11, 2008, to remove approximately 9,200 

square feet of impervious area from the buffer that was authorized in the original 

proposal. 

 

20. The access road surface and marina landings, if included in impervious coverage, will 

constitute a total of approximately 91,000 square feet impervious coverage at the site in 

question.  The proposed road detail calls for a cross-slope road surface which diverts 

rainfall away from the marina.  NPDES Phase II Stormwater Rules focus on a 1 ½ inch 

storm event.  In the case of an 8 foot wide road this amounts to a 1 cubic foot of rain 

water per foot of road.  The rock base plus asphalt pavement will place the road surface at 

approximately 5 inches above normal grade.  A 2 foot wide area of flat ground with a 3 

horizontal to 1 vertical foot side slope to the road is sufficient to hold the 1 cubic foot of 

water, but it would infiltrate into the ground more quickly than it could build up.  The 

area around the marina is of a porous sandy nature and has a low density stormwater 

permit (SW8-071004) which does not require additional treatment.  Applicant also plans 

a 3 foot buffer between the marina bulkhead and the 6 foot perimeter boardwalk, planted 

with native grasses and wildflowers. 
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21. Applicant’s marina site was originally permitted for 22 acres of clear cut parking sheet 

with drainage to a wet pond; as constructed the site will utilize a number of treed 

infiltration basins. 

 

22. Applicant’s marina site was originally to employ septic service for handling wastewater, 

but now has sewer lines in place with treatment by wastewater treatment plant. 
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ATTACHMENT C 

(Petitioner’s Position and Staff’s Response to Criteria) 
 

I. Will strict application of the applicable development rules, standards, or orders 

issued by the Commission cause the petitioner unnecessary hardships?  If so, the 

petitioner must identify the hardships. 

 

Petitioners’ Position:  Yes. 
 

 Petitioner contends that the application of the cited rules constitutes an unnecessary 

hardship because the rules do not appear to address facts and characteristics inherent to this 

property and project.  The rules are directed at individual piers, docks and related structures such 

as are customarily built on residential lots or smaller tracts.  This quite naturally might lead to 

hardship in cases such as the one that is the subject of this request, involving a 100 slip facility. 

 

 The thirty foot high water set back became effective after the marina was designed and 

initially permitted in 1996.  The original design for the marina was largely driven by the 

characteristics of the property, and these are the characteristics which CAMA took into account 

when issuing the permit.  The 8' wide paved surface is meant as a safety/access road surrounding 

the recreational portion of the marina running from the Harbormaster’s Office to the northeast 

end of the marina (F-Dock) at the entrance channel bulkhead.  The distance from the 

Harbormaster’s Office to this point is approximately one quarter of a mile.  One of the principal 

purposes of this surface is to allow access for fire and other emergency vehicles; including 

equipment that would be employed in order to contain a fuel or hazmat spill. 

 

 In addition, the first CAMA permit for the Deep Point site that was issued before the 

marina was constructed tasked Limited to assure adequate trash pickup to keep the waters of the 

marina clean.  Petitioners’ plans call for the Harbormaster to use electric golf carts or similar 

vehicles for daily trash pickups.  Servicing numerous trash receptacles that surround the marina 

as well as garbage generated by recreational use is better accomplished by these means, which in 

turn serves the original intent at the time of permitting, as well as preventing degradation of the 

adjacent waters and land within the AEC. 

 

 At the time the marina was originally sited/permitted in 1996, there was not an issue with 

placing the minimal width paved surface between the adjacent wetland and the marina bulkhead.  

The property has not changed; nor has the concept for the marina.  The paved access surface will 

facilitate a limited and defined use that will occur behind a substantial bulkhead within the 

marina confines.  When one considers that this use is being made in the interest of safety and the 

environmental objectives upon which CAMA is in part premised, Petitioners submit that it 

becomes the reasonable use for the property and to do otherwise becomes a hardship per se. 

 

 Petitioners also suggest that the 200 square foot dock landing limitation is more 

appropriate for an individual residential dock and landing constructed on an individual lot.  Deep 

Point Marina is both a commercial and recreational 100 slip marina.  There are five docks 

servicing six to seventeen slips served by each of the proposed wooden landings.  Petitioners 

contend that if the rule is applied as currently cited, only 40 square feet is allowed for each 



 10 of 14 CRC-VR-09-01 

landing.  Handicap turn around space (5’ diameter circle) alone requires 20 square feet of clear 

space at the top of each ramp. 

 

 By way of further illustration, if one allocates the total decks and landings square footage 

requested by Petitioners among all the boat slips, the area allocable to each slip is well below the 

regulatory limitation.  Eighty individual piers or docks would arguably qualify for a total of 

16,000 square feet of deck or landing space.  However, these five landings will occupy only 

3,000 square feet, or less than 40 square feet per each boat accommodated, well below the 200 

square foot total contained in the rule.  It is only in the aggregate that an issue arises; but no 

provision is made in the rule for this circumstance.  Petitioners believe that a marina such as this, 

permitted, constructed and operated under a total use of the property, becomes reasonable 

because more citizens can make use of the coastal environment via a facility that has less total 

impact upon the AEC.  Since strict application of the rule will not allow for this result, it can 

only be reasonably concluded that an unnecessary hardship exists by virtue of the application of 

the rule. 

    

Staff’s Position:  Yes. 

 

 Staff agrees with Petitioner that the application of the cited rules constitutes an 

unnecessary hardship in this situation.  The 100-slip marina was permitted in 1996 prior to 

adoption of the “30-foot buffer rule” for 100% impervious area along both the south and west 

sides of the marina basin that was dug out of high ground.  Although the permit was amended to 

reduce this impervious percentage in late 2008, staff believes that the applicant does make a 

good case that the original project design allowed for flexibility in the modifications of 

imperviousness for which strict application of the 30’ buffer does not now allow.  Staff believes 

that the petitioner has made a sound argument for the need to provide safe and useable access for 

both fire and emergency vehicles at this marina that functions as a transportation corridor for all 

of Bald Head Island, as well as the need to provide safe handicap accessible turnaround spaces at 

the top of each off-loading ramp. 

 

II. Do such hardships result from conditions peculiar to the petitioner’s property, such 

as location, size, or topography of the property?  Explain. 

 

Petitioners’ Position:  Yes. 
 

Deep Point Marina is situated along the Cape Fear River/Intracoastal Waterway, at the 

north end of Southport, adjacent to the NC Southport-Fort Fisher State Ferry Site at the end of 

NC Route 211/Ferry Road.  The 78 acre site was purchased in 1996 in order to provide sufficient 

parking capacity for future build out of Bald Head Island and to accommodate the corresponding 

demands for passenger ferry and barge operations.  The marina basin was sited with much 

feedback from CAMA, and the entrance channel was shifted based on CAMA recommendations.  

The final siting was within approximately 25’ of the east wall of the marina. Petitioners recall 

that at the time the 30’ buffer restrictions were not in place. 

 

 The Deep Point Marina Passenger Ferry Terminal has undergone much thought and 

planning as to staging passenger and baggage drop-off and pick-up.  The Bald Head Island Ferry 
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is now and will likely continue to be the largest passenger carrying operation in the state, 

conducting the most frequent passenger runs between destinations.  The ferries are currently 

certified to carry 149 passengers and when the Deep Point facility is completed will be certified 

under US Coast Guard K-Boat requirements for the carriage of up to 230 passengers.  As a 

consequence of this the property design and marina operation were driven by the need for a 

sizeable passenger ferry terminal, the design of which was independently influenced by 

Transportation Safety Administration and US Coast requirements. 

 

 While ferry operations do not directly necessitate this variance request, the needs and 

requirements of the Ferry Terminal were of prime importance in shaping the whole site.  The 

recreational portion of the marina is located mostly on the southern end of the marina, instead of 

being wrapped around the whole marina as would usually be the case.  Petitioners believe that 

the 80 boat slips at issue require sufficient access for safety vehicles and equipment; and that the 

decks and landings as requested are reasonable given this property and project. 

 

 Petitioners assert that it is thus the comprehensive character of the marina with the 

incorporated recreational component that constitutes conditions peculiar to the property which in 

turn cause the hardship under the rules as currently applied. 

  

Staff’s Position:  Yes. 

 

Although staff does not believe that Petitioner’s property where the marina is located is 

any more peculiar than most upland basins, staff does agree with Petitioner that the fact that the 

marina basin was sited and permitted with guidance and direct feedback from the Division in 

1996 to ensure protection of water quality and estuarine resource habitat, yet met the needs of the 

applicant in providing for an island community.  As the Petitioner stated, the marina project site 

is one of the largest if not the largest passenger carrying operations in the state.  Staff also agrees 

that the size of the mainland-based passenger ferry terminal operation incorporating a 

recreational component does create conditions within the basin itself that could be considered 

peculiar to the property thus causing the hardship. 

  

III. Do the hardships result from the actions taken by the Petitioner?  Explain. 

 

Petitioners’ Position:  No. 
 

 Petitioners note that with regard to the paved access to the marina slips, the marina permit  

was issued in 1996, before the 30’ “buffer rule” was in existence.  Although there have been 

numerous minor permit modifications through the years, the basic design, size and siting of the 

marina is the same as initially approved in 1996.  It is the previously approved characteristics of 

design and siting that apparently have come into question under the current rules application, 

which in turn creates hardship.  It is impossible to shift the marina, and the space constraints due 

to the 404 wetland were not an issue when the marina was constructed. 

 

 The Deep Point Marina is a comprehensive development providing for passenger ferry, 

cargo and recreational boater usage, constructed pursuant to an equally comprehensive matrix of 

permits and approvals.  The design and engineering was determined by the characteristics of the 
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site and best reasonable usage.  Petitioners submit that the deck and landing limitation was 

misapplied to this set of facts in that it does not address the attributes of a large marina.  As 

Petitioners have previously set forth above, if this issue is approached from the standpoint of 

allocation of the total deck and landing area among the number of slips served, the total square 

footage is well below that which would be permitted for this number of pier or dock users. 

 

Staff’s Position:  No. 

 

Staff agrees with the Petitioner that the hardships essentially result in the application of 

the 30’ buffer rule being applied to a project that was designed, permitted, and constructed in 

1996, years before the buffer rule came into effect.  Staff does, however, point out that the 

project changes and permit modification request is an action taken by the Petitioner. 

 

Staff believes that the original 1996 permit allowed more flexibility in the Petitioner’s 

ability to modify the permit in regard to the percentage imperviousness.  It should be noted that 

much of the proposal could have been permitted if the applicant had not requested a modification 

of the permit in 2008 to remove the impervious area from the buffer along the east and south 

sides of the basin within the buffer.  A point in fact is that 15A NCAC 07H.0209 (d)(10)(H)  

allows for redevelopment over existing impervious surfaces (in this case, permitted but not 

constructed), provided that the impervious surface is not increased and the applicant designs the 

project to comply with the intent of the rules to the maximum extent feasible.  The buffer rule, by 

design, has limited flexibility with only 10 specific exceptions to the rule. 

  

IV. Will the variance requested by the petitioner: (1) be consistent with the spirit, 

purpose, and intent of the rules, standards or orders issued by the Commission; (2) 

secure the public safety and welfare; and (3) preserve substantial justice?  Explain. 

 

Petitioners’ Position:  Yes. 
 

Petitioners contend that the primary purpose of the requested paved access surface is to 

provide access for fire and emergency vehicles and transportation of equipment in the event of 

an emergency.  In order to accomplish this purpose the surface must access all marina slips and 

run to the channel entrance bulkhead.  These vehicles are heavy and are not particularly suited 

for travel on the sand based surface of the marina site generally.  Petitioners submit that these 

concerns for safety are entirely consistent with the applicable rules, the underlying intent, and 

justice. 

 

 The size (square footage) of the wood dock landings is based on the placement of items 

that are necessary for a safe and modern marina including life rings and lines, site lighting, bike 

racks, dock carts and suitable garbage receptacles.  There is also a concern for ample space to 

accommodate handicap access.  In addition, the total area of deck or landing space will be 

substantially less than would be allowable in the case of individual or smaller structures serving 

the same number of boaters.  The minor changes sought pursuant to Petitioners’ variance request 

will have no conceivable adverse impact on water quality or the surrounding estuarine areas.  In 

fact, to the extent that they facilitate better trash containment and collection, they will prevent 

degradation of the surrounding waters. 
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 Petitioners assert that the changes requested will not expand the usage of the permitted 

area or enlarge the development.  They will, however, improve the use and enjoyment of this 

facility by members of the public; a facility which in and of itself will provide significant 

recreational access to these waters and surrounding coastal environments.  Most importantly, the 

changes will contribute to improved safety for those using the marina.  

    

Staff’s Position:  Yes. 

 

Staff believes that the applicant has tried to meet the spirit, purpose, and intent of the 

rules with the design of the road around the marina basin.  The Petitioner has proposed an 

engineered-designed road that diverts rainfall away from the marina and one that creates a 2’ 

wide area of flat ground with a 3 horizontal to 1 vertical side slope to the road sufficient to hold 1 

cubic foot of water and infiltrate into the ground.  The road project is designed to handle a 100-

year 24-hour storm event.  In addition, it should be noted the applicant has already installed a 

main parking area that requires sheet flow to a wet pond and will utilize a number of treed 

infiltration basins to protect water quality runoff from the site. 

 

In regard to the five platforms, the engineer has stated that the natural sands of the site are 

capable of infiltrating water at a rate of 20 inches per hour.  Staff believes that this is sufficient to 

meet the spirit, purpose, and intent of the buffer rule around this high ground marina basin. 

 

Staff agrees that granting this variance would secure the public’s safety and welfare by 

not only protecting the public’s resources through an innovative stormwater design, but by 

providing safe and reliable access to the facility and the island itself. 

 

Granting the variance would also allow the Petitioner to proceed with the overall basic 

design for the high ground marina basin that was originally designed and permitted in 1996.  The 

permit originally authorized two sides of the marina basin buffer to be completely impervious.  

Allowing for the construction of the platforms and the road with an associated innovative design 

to address water quality runoff would preserve substantial justice. 
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ATTACHMENT D 

(Petitioner’s Variance Request and Other Exhibits) 
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1 Thereupon, the following proceeding was held:

2 THE COURT:  We're ready to go on record

3 in the matter of John S. Stirewalt, Architect

4 Agent for B. Parker Overton, Landowner,

5 Petitioner versus North Carolina Department

6 of Environment and Natural Resources,

7 Division of Coastal Management, 08 EHR 1090. 

8 James F. Hopf represents the Petitioner

9 in this matter and Elizabeth J. Weese,

10 Assistant Attorney General from the North

11 Carolina Department of Justice, represents

12 the Respondent.

13 Mr. Hopf, if you are ready to call your

14 first witness, you may do so.

15 MR. HOPF:  Thank you, Your Honor. 

16 Petitioner would call Mr. Parker Overton.

17 THE COURT:  Place your left hand on the

18 Bible and raise your right hand.

19 - - - - - - - -

20 PARKER OVERTON,

21 a witness called on behalf of the Petitioner, being

22 first duly sworn in the above-entitled matter, was

23 examined and testified on his oath as follows:

24 THE COURT:  All right.  You may be

25 seated.
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1 MR. HOPF:  May I proceed, Your Honor?

2 THE COURT:  Yes, you may.

3 MR. HOPF:  Thank you.

4 DIRECT EXAMINATION

5 BY MR. HOPF:

6 Q. Would you state your name for the Court, please.

7 A. My name is Parker Overton.

8 Q. Mr. Overton, where do you live?

9 A. In Greenville, North Carolina.

10 Q. How long have you lived in Greenville?

11 A. Sixty-four years.

12 Q. Do you own a piece of property and a house on

13 Figure Eight Island?

14 A. I do.

15 Q. What is the address - street address for that

16 property?

17 A. It's 13 Comber Road.

18 Q. How long have you owned that property?

19 A. Since 1994.

20 Q. When you purchased that property, was it a vacant

21 property or was the home already there?

22 A. It was a vacant property.  I built there.

23 Q. Okay.  And then when did you buy it versus when

24 you built the home?

25 A. I built immediately.  I had another piece of
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1 property across the street that I had bought and -

2 I bought that one in 1994.  Let me correct that. 

3 I bought it in 1994 and sold it in 1996, and I

4 bought this one in 1994 and built in 1995.  

5 Q. All right.  Do you - you do not have a swimming

6 pool on that property, correct?

7 A. No sir.

8 Q. All right.  At some point, did you become

9 interested or become aware that you could put a

10 pool on that property?

11 A. I found out in February of this year, I could put

12 a pool on that property.

13 Q. And after finding that out, did you retain John

14 Stirewalt to pursue the design and architecture of

15 the pool?

16 A. Well, he's the way I found out about it.  I was

17 concerned, you know, with the erosion because at

18 Figure Eight we found out over the years there was

19 what they call a rapid erosion permit, and then -

20 but we were never told about it.  We were always

21 told about the permit that we could not do

22 anything to our property.

23 MS. WEESE:  Objection to the hearsay,

24 Your Honor.

25 THE COURT:  Objection sustained.
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1 Q. Okay.  Let me just try to ask you a few more

2 questions.  At some point - well, at some point,

3 you decided to pursue putting a pool on the

4 property, correct?

5 A. Back in February.

6 Q. Okay.  And you retained Mr. Stirewalt to do the

7 design or to pursue that for you?

8 A. Well, I can't tell the rest of the story unless I

9 finish my sentence I had a few minutes ago.

10 Q. Okay.  Well, let me ask you this:  You hired

11 Mr. Stirewalt to pursue a permit?

12 A. Mr. Stirewalt designed my original house.

13 Q. Okay.

14 A. Okay.  And I was under the impression that I may

15 have to move my house, so I wanted to find out

16 what I could do with the existing structure that

17 was there.  If I could - you know, if I had to

18 move the house, if I could put a swimming pool on

19 the property, if I could keep a deck on the

20 property, and at that time, Mr. Stirewalt called

21 me back - he said, "I'll check into it."  He

22 called me back and says, "Parker, I found out that

23 you can have a swimming pool now."  

24 And I said, "You're kidding?"  

25 He said, "No.  You can have a swimming pool
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1 now."  

2 And I said, "Well, what do you need to do?" 

3 He said, "You need to get a - you know, the

4 people from CAMA to come out to take a look at the

5 property and establish the area of established

6 vegetation."  So I told him to do that.

7 And a person came out.  I do not know the

8 name.  I mean the people here do, and at that

9 time, I said, "What do we need to do now?"  

10 He said, "We have to have plans drawn."  

11 I said, "All right.  How much is that?"  

12 He said, "Twelve thousand five hundred

13 dollars."  

14 And so that's the end of story.

15 Q. Did you direct him to move forward, then?

16 A. I did.  I did.

17 Q. Okay.  With pursuing a permit under CAMA?

18 A. Permit under CAMA - actually, engineer drawings -

19 we had to have engineer drawings.

20 Q. All right.  And you indicated that the cost for

21 the drawings or whatever Mr. Stirewalt did was

22 around twelve thousand five hundred dollars?

23 A. His cost for the drawings were twelve thousand

24 five hundred dollars - for his and the engineer

25 drawings.



08 EHR 1090 Page 13

Scott Court Reporting, Inc.
130 Angle Place

Stokesdale, North Carolina 27357
336/548-4371

1 MR. HOPF:  Your Honor, may I approach

2 the witness?

3 THE COURT:  Yes, you may.

4 Q. Let me show you a document, and ask you if you've

5 ever seen that before?

6 A. Oh, yeah.  My wife has too.  She's the one that

7 paid the bill.

8 Q. Okay.  And is that a bill from Mr. Stirewalt for

9 twelve thousand five hundred dollars for the

10 drawings that were - you've talked about?

11 A. This is his fee and the fee of the engineer.

12 Q. Okay.  And you paid that bill?

13 A. Yes, sir.

14 Q. Okay.  Thank you.  

15 MR. HOPF:  I'll offer this later, Your

16 Honor, through Mr. Stirewalt.

17 THE COURT:  All right.  

18 MR. HOPF:  Okay.  Mr. Overton, thank

19 you.  That's all I have.

20 THE COURT:  Cross-examination?

21 MS. WEESE:  Briefly, Your Honor.  May I

22 approach the witness?

23 THE COURT:  Yes, you may.

24 - - - - - - - -

25
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1 CROSS-EXAMINATION

2 BY MS. WEESE:  

3 Q. Good morning, Mr. Overton.

4 A. How are you doing today?

5 Q. Doing very well, thank you.  My name is Elizabeth

6 Weese.  I'm an Assistant Attorney General.  I'm

7 representing the Division of Coastal Management

8 and the permitting officer in your case.  And I

9 want to show you what's been marked as

10 Respondent's Exhibit 3 for identification.  

11 MS. WEESE:  And I apologize.  I need to

12 show it to your counsel first.  

13 Q. And I want to ask you if you recognize that?

14 (RESPONDENT'S EXHIBIT NO. 3

15 (MARKED FOR IDENTIFICATION

16 A. Oh, yes, ma'am.  That's the Cliff of Figure Eight.

17 Q. And is that the house that Mr. Stirewalt designed

18 for you?

19 A. Yes, ma'am, it is.

20 Q. All right.  Thank you very much.

21 A. And I also would like to add, if you don't mind,

22 is when I built this house, I had a one-hundred-

23 foot pier that went out to the front.  I thought

24 you'd like to know this.

25 Q. Oh, my goodness.  Well, that speaks volumes,
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1 doesn't it?  Thank you very much, Mr. Overton.

2 I have one more point of clarification, Mr.

3 Overton.  Was that a pier - the hundred-foot-

4 pier - or a beach accessway?

5 A. No.  It was my pier.

6 Q. It was a pier?

7 A. Yeah.  In fact, if I had known we were going to

8 have pictures, I would have brought my pictures

9 because, you know, what does the Bible say about

10 the man who builds his house upon the sand and the

11 one who builds upon the rock?  

12 I mean I would have never bought that

13 property if I didn't have a couple of hundred feet

14 of sand in front of the house for dunes, which I

15 mentioned to you earlier about the rapid erosion

16 permit, and then the next permit was, you had to

17 wait until the almighty Atlantic Ocean got within

18 twenty feet of your front door.  And that was

19 the - the reason for the sandbags.  

20 Q. Thank you.  Thank you, sir.  

21 MR. HOPF:  Any additional questions?

22 MS. WEESE:  No additional questions.  

23 THE WITNESS:  Your Honor, may I make a

24 statement while I'm here, sir?

25 THE COURT:  You have to respond in
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1 connection with what the lawyers ask you.  Is

2 there any redirect?

3 REDIRECT EXAMINATION

4 BY MR. HOPF:

5 Q. Mr. Overton, do you have anything else to add?

6 A. I don't want to waste anybody's time here.  I just

7 want to get what's right, and I respect the time

8 that - Your Honor, that you have to be here today

9 and I got up at four-fifty this morning and left

10 Greenville to drive here today.  

11 But just to do what's right for all involved. 

12 I mean, if I can have a swimming pool and the law

13 says we can have a swimming pool, let's put a

14 swimming pool in.  If I can't have a swimming

15 pool, let's don't do it and give me my twelve

16 thousand five hundred dollars back, and everybody

17 will be happy.  So it's not a big argument here of

18 who is right and who is wrong.  But from the

19 bottom of my heart, I'll be - I need to tell you

20 how I feel if you'd like to hear it.

21 Q. Mr. Overton, let me ask you this:  Is it your

22 understanding that the rules of North Carolina

23 allow you to put a swimming pool in on that

24 property?

25 A. Yes, or I wouldn't have spent twelve thousand five
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1 hundred dollars.

2 Q. Exactly.  And that's why you hired Mr. Stirewalt

3 and pursued that and paid that amount of money

4 because your understanding was that the law

5 allowed you to put a pool in, correct?

6 A. Right.

7 Q. Okay.  All right.  Anything else you want to add?

8 A. I forgot where I was going.  I feel that when you

9 look at this rule - and when John Stirewalt called

10 me back and said, "You can have a swimming pool."  

11 And I said, "I can have a swimming pool?"  

12 He said, "Yes, sir."  He said, "Swimming

13 pools are exempt."  

14 And I don't want to go into speculation, but

15 this is how I feel from the bottom of my heart. 

16 That some CRC board member in the past whose

17 property may have been threatened put this rule

18 in, and I'm sorry that---

19 MS. WEESE:  Your Honor, I have to object

20 to this speculation.

21 THE COURT:  All right.  Objection

22 sustained.

23 MR. HOPF:  Thank you, Mr. Overton.

24 THE WITNESS:  Thank you.

25 THE COURT:  You may step down.
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1 THE WITNESS:  Thank you, sir.

2 THE COURT:  You may call your next

3 witness.

4 MR. HOPF:  Thank you, Your Honor.  We

5 would call Mr. John Stirewalt.

6 - - - - - - - -

7 JOHN STIREWALT,

8 a witness called on behalf of the Petitioner, being

9 first duly sworn in the above-entitled matter, was

10 examined and testified on his oath as follows:

11 THE COURT:  All right.  You may be

12 seated.

13 DIRECT EXAMINATION

14 BY MR. HOPF:

15 Q. Would you state your name for us, please.

16 A. John Stirewalt.

17 Q. Mr. Stirewalt, where are you from?

18 A. I live in Wilmington, North Carolina.

19 Q. What do you do there?

20 A. I'm an architect.

21 Q. How long have you been doing that kind of work?

22 A. Since 1972.

23 Q. To be a practicing, if you will, architect in

24 North Carolina, do you have - are there certain -

25 are there educational requirements or testing
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1 requirements?

2 A. Yes.  We're required to attend an accredited

3 architectural education facility and get our

4 degree and perform a number of hours of what we

5 call hard time and then apply to the State and

6 receive permission and then subsequently take our

7 state boards, and then there is continuing

8 education on top of that.

9 Q. So the education and the boards you just described

10 were something you did prior to starting practice

11 back in the early '70s?

12 A. That's correct.

13 Q. Since that time when you passed the boards, have

14 you on a yearly or some periodic basis maintained

15 your continuing education requirement?

16 A. Yes, I have.  It's required to maintain our

17 license.

18 Q. All right.  And you currently have that license to

19 practice as an architect here in North Carolina?

20 A. Yes.

21 Q. Have you maintained that consistently since back

22 in the '70s?  

23 A. Yes.

24 Q. Okay.  What does your - just generally your

25 architecture business or practice consist of on a
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1 day-to-day basis in Wilmington just generally?

2 A. Until the past year when the economy turned down,

3 we did primarily residential houses.  I've done a

4 lot of homes out on Figure Eight, approximately

5 ninety - ninety-two homes out there.  We do some

6 office retail, and we've done a couple of churches

7 and offices, but primarily residential.

8 Q. I would assume that, being in Wilmington, a large

9 part of your practice would involve homes that are

10 along the coast, is that true?

11 A. That's correct.

12 Q. Are there particular rules that apply for doing

13 architectural work in coastal areas, for example,

14 as opposed to inland areas?

15 A. Yes.  In all areas of our design and construction,

16 we are governed by the laws of North Carolina and

17 the National Building Code, and there's a specific

18 section regarding inlet areas and high hazard

19 ocean areas along the coast for the design of

20 buildings that are in that area.

21 Q. What is a high hazard coastal area?

22 A. It's an area that's mapped out by the Coastal Area

23 Management folks.  We're just told where they are, 

24 and we're given a set of rules to design by in

25 those areas.
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1 Q. In your work as an architect, are you familiar

2 with the North Carolina Building Code?

3 A. Yes.

4 Q. What role, if any, does that code play in your

5 work as an architect?

6 A. The code is a minimum standard to which we must

7 design our buildings to.  Specifically, in an

8 ocean hazard or high hazard area, there is another

9 set of specific rules governing the depth of

10 pilings and the wind forces and uplift forces and

11 a lot of things that go along with that to make a

12 structure stronger in the hundred-and-thirty-mile-

13 an-hour wind zone than there are for an inland

14 house, for instance.

15 Q. So if I understand you correctly, there are

16 specific requirements in the North Carolina

17 Building Code that are relevant to high hazard

18 coastal areas?

19 A. Yes.

20 Q. Did I understand you correctly, too, when you said

21 that the building code is a minimum standard which

22 you must follow?

23 A. That's correct.

24 Q. So it is not - it is not arbitrary or it is not

25 something you can choose to follow or not, is
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1 that---

2 A. No.  You must at least follow those requirements.

3 Q. Okay.  Are you familiar with Mr. Overton's

4 property at 13 Comber Road on Figure Eight?

5 A. Very familiar.

6 Q. You've been to that property, correct?

7 A. Yes.

8 Q. Is that property in a high hazard coastal area?

9 A. Yes.

10 Q. So those specific requirements that you described

11 relative to the code apply to Mr. Overton's

12 property on Figure Eight?

13 A. That's correct.

14 Q. At some point, were you in contact with

15 Mr. Overton about his property on Figure Eight and

16 the installation of the swimming pool?

17 A. Yes.  And back in February of this year, he called

18 me and told me that he was going to have to do

19 something about his house because of the erosion

20 there.  It looked like he might have to move it. 

21 But he asked me what he would be allowed to leave

22 on his property; could he leave his garage, for

23 instance; could he park there.  

24 So I looked into the regulations and found

25 several things, and I called him and told him what
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1 was allowed in that area, and one of those was a

2 swimming pool.

3 Q. Which - do you recall which section you looked at

4 when you found an exception for a swimming pool?

5 A. It was in the CAMA regulations, Section .0309, I

6 believe.  I'm not---

7 Q. Do you have that with you today?

8 A. No.  15A NCAC 07H .0309, "Use Standards for Ocean

9 Hazard Areas:  Exceptions."

10 Q. Okay.  Are you looking at that now, or is that

11 just a---

12 A. That's a reference I made when I wrote to Parker

13 and explained to him my feelings on why a swimming

14 pool would be allowed up there.

15 MR. HOPF:  May I approach the witness,

16 Your Honor?

17 THE COURT:  Yes, you may.

18 Q. Mr. Stirewalt, let me hand you a document, and ask

19 if you've ever seen that before?

20 A. Yes, this looks familiar.

21 Q. What is that, if you know?

22 A. These are the CAMA regulations, "Use Standards for

23 Ocean Hazard Areas:  Exceptions."

24 Q. Is that the section you're referring to with

25 regard to swimming pools?
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1 A. Yes.

2 Q. Does that section of the CAMA code indicate that

3 swimming pools are an exception which are

4 allowable in the coastal areas?

5 A. Yes.

6 Q. Is that the section you were proceeding under with

7 regard to Mr. Overton's property and the

8 installation and design of the swimming pool?

9 A. Yes.

10 Q. Okay.  Tell us what you did after Mr. Overton

11 retained you to move forward with regard to a pool

12 on his property.

13 A. As in every case when I do - design a residence

14 along the ocean area, I'll call my local CAMA

15 representative, who in this case was Christine

16 Bouffard, and explain the address and what we want

17 to do and ask them to come out and stake the CAMA

18 line for us.  So I called Christine, and she said

19 that she wanted Rob Mairs to meet us up there

20 also.

21 Q. Why is it significant to have them stake a line?

22 A. That line historically is moved with erosion

23 forces, and they're the governing body who set the

24 lines for us.

25 Q. Does that - did you call that the vegetation line?
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1 A. Well, I call it the CAMA line.

2 Q. Okay.  Is that the same as the vegetation line?

3 A. In most cases, it is.

4 Q. Is that line significant with regard to where

5 you're allowed to build?

6 A. Absolutely.

7 Q. That's why that line is important?

8 A. Yes.

9 Q. And that is determined as far as actual physical

10 location on a piece of property by the CAMA

11 representatives?

12 A. Yes.

13 Q. That's not something you do?

14 A. As far as I'm concerned, it is.  I don't know how

15 they set the line, but when they set the line,

16 it's gospel for us.

17 Q. But my point is, it's not something you do?

18 A. No.

19 Q. Or it's not something that the landowner would do?

20 A. No.

21 Q. Okay.  It's up to the state officials, the CAMA

22 representatives to do that?

23 A. Yes.

24 Q. All right.  Did they come out pursuant to your 

25 request and---
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1 A. Yes, like, the next day or so.

2 Q. Who came out?

3 A. Christine Bouffard and Rob Mairs.

4 Q. Okay.  Did you indicate to them why you were

5 asking them to come out, in other words, that you

6 were interested in a swimming pool?

7 A. Yes.  I explained to them at that time that the

8 owner desired a swimming pool on his property and

9 that I requested them to stake a vegetation line

10 for me.  At that point, Rob Mairs picked a stake

11 up and proceeded to set the vegetation line, and I

12 went over with a tape measure.  And he and I both

13 measured the distance from the first piling line

14 of the structure of the house so that we would

15 have a reference we could always refer to, and

16 that was the establishment of the vegetation line.

17 Q. Okay.  At the time that they came out to stake the

18 line, had you submitted an application for a minor

19 development permit for the pool?

20 A. No.  I needed the vegetation line established

21 before I could proceed with the CAMA application.

22 Q. Did you subsequently submit an application for a

23 permit?

24 A. Yes.

25 MR. HOPF:  Your Honor, may I approach?
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1 THE COURT:  Yes, you may.

2 A. (continuing)  Let me explain also that while Rob

3 and Christine were there and I explained to them

4 we were going to build a swimming pool, Rob asked

5 me to present drawings for the pool that I

6 proposed along with the site plan when I made the

7 application.  It's not normal when we do a

8 residence, for instance, that we design a house

9 before we apply for the CAMA permit.  We just do a

10 footprint.  But in this case, they wanted to see

11 the drawings along with the original CAMA

12 application.

13 Q. All right.  I'm going to hand you what I've marked

14 as Exhibit 1, and ask you if you can identify

15 that?

16 (PETITIONER'S EXHIBIT NO. 1

17 (MARKED FOR IDENTIFICATION

18 A. Yes.  This looks like a copy of my original CAMA

19 application.

20 Q. It consists of two pages?

21 A. Yes.

22 Q. Is that your signature on the bottom of page 2?

23 A. Yes.

24 Q. On behalf of - as an applicant on behalf of the

25 landowner, correct?
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1 A. That's correct.

2 Q. And this pertains to Mr. Overton's property that

3 we've been talking about this morning?

4 A. At 13 Comber, yes.

5 Q. And you just testified that in addition to this

6 application, you submitted detailed design

7 drawings, is that right?

8 A. That's correct.

9 Q. And that was at the request of the CAMA

10 representative?

11 A. Rob Mairs.

12 Q. Which was somewhat unusual, is that right?

13 A. Yes.  I mean we don't have to submit drawings for

14 a house when we apply for a CAMA permit.

15 Q. All right.  Mr. Stirewalt, I hand you what I've

16 marked as - for identification as Exhibit

17 Number 6.  Can you identify that?

18 (PETITIONER'S EXHIBIT NO. 6

19 (MARKED FOR IDENTIFICATION

20 THE COURT:  Did you say 6?

21 MR. HOPF:  Yes, sir.  I'm a little bit

22 out of order.

23 THE COURT:  If it's okay, I'm going to

24 put 6 on this just so I can follow---

25 MR. HOPF:  Hopefully, I'll catch back
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1 up.

2 THE COURT:  All right.

3 Q. Can you identify that, Mr. Stirewalt?

4 A. Yes.  This is a plan drawing for the swimming pool

5 prepared by my structural engineer.

6 Q. And that's for Mr. Overton's property, correct?

7 A. Yes.

8 Q. I hand you, Mr. Stirewalt, what I've marked for

9 identification as Number 7, and ask you if you can

10 identify that?

11 (PETITIONER'S EXHIBIT NO. 7

12 (MARKED FOR IDENTIFICATION

13 A. Yes.  This is, again, a drawing prepared by my

14 structural engineer.  It's a cross section through

15 the swimming pool showing the structure of the

16 pool itself.

17 Q. Are these drawings what you submitted with the

18 CAMA application?

19 A. Yes.

20 Q. For their consideration on this permit, correct?

21 A. Yes.

22 Q. All right.  When you discussed this plan for

23 approval with the CAMA representatives,

24 specifically Ms. Bouffard and Mr. Mairs, did you

25 talk to them at all about the code requirements
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1 for the design and construction?

2 A. Yes.  I didn't try to hide anything at all.  I

3 told Rob - I said, "Look.  We want a swimming

4 pool.  It's allowed under the code."  I, in fact,

5 had a copy of the code that showed that swimming

6 pools were exempt up to the vegetation line, and

7 he agreed.  And I told him - my exact words were,

8 "I can't set a bathtub out here and meet the code. 

9 I've got to design a swimming pool that meets all

10 the guidelines, as I understand them, for a high

11 hazard area along the coast structurally."

12 Q. What did you mean when you say you told him you

13 couldn't just set a bathtub out there?

14 A. When we seal a set of drawings that we prepared,

15 we're stating that, to the best of our knowledge,

16 that structure will at least meet the minimum

17 requirements of all the codes involved that we

18 design under.  Again, those are minimum standards,

19 and we don't want to design something that's going

20 to be washed away with the second wave.

21 Q. When you say "a bathtub," you're using that as an

22 analogy for a pool - a pool that you just sit in

23 the ground?

24 A. Yes.

25 Q. As opposed to a pool that's designed, as per your
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1 plans, to be anchored into the ground?

2 A. That's correct.

3 Q. Is the concern that a pool - a liner pool, I'll

4 call it, bathtub-type, sitting in the ground would

5 be washed out?

6 A. Oh, absolutely.  A section of the code that we

7 fell under was---  Let's see.  "The design of this

8 pool will require compliance with the relevant

9 provisions of the North Carolina Building Code.  

10 Section 16.24 of the code requires designs to

11 comply with ASCE 24 in coastal high hazard areas. 

12 Section 9.5 of the ASCE 24 addresses pools and

13 states, 'Inground and aboveground pools shall be

14 designed to withstand all flood-related loads and

15 load combinations.'  This requires," according to

16 my structural engineer - they're the ones who do

17 the technical analysis.  I don't do that.  That's

18 why I hire them.  "This requires a pile-supported

19 concrete structure or similar substantial

20 structure that can withstand buoyancy forces,

21 lateral forces, and other considerations."

22 Q. Are buoyancy forces, forces that would push it 

23 up---

24 A. Yes.

25 Q. ---from the water table?
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1 A. Yes.

2 Q. Okay.  Therefore, the need to anchor it down, is

3 that right?

4 A. Very substantially, yes.

5 Q. Because of the coastal conditions?

6 A. That's correct.

7 Q. What is the ASCE that you mentioned?  When you

8 said ASCE 24 for high hazard coastal areas, is

9 that another code?

10 A. That's part of a code that the international code

11 refers us to from the section of high hazard area

12 design.

13 Q. Is that incorporated into the North Carolina

14 Building Code?

15 A. Yes.

16 Q. Okay.  And you indicated or did you indicate that

17 when you described this to Mr. Mairs, he

18 acknowledged the exception in Section 309 for

19 swimming pools in coastal areas?

20 A. Yes.  Yes.

21 Q. Okay.  Did you then prepare and have the drawings

22 prepared that we've already identified here this

23 morning and submit that to the CAMA

24 representatives?

25 A. Yes.
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1 MR. HOPF:  Your Honor, may I approach?

2 THE COURT:  Yes.

3 Q. Let me hand you what I've marked for

4 identification as Exhibit Number 2,and ask you if

5 you can identify that?

6 (PETITIONER'S EXHIBIT NO. 2

7 (MARKED FOR IDENTIFICATION

8 A. Yes.  This is a letter from Christine Bouffard,

9 March 18th, saying that we originally accepted

10 your application under the impression that it was

11 complete, and she asked me to prepare several

12 other items to go along with the application,

13 which we did.

14 Q. I hand you what I've marked for identification

15 Exhibit Number 3, and ask you if you can identify

16 that?

17 (PETITIONER'S EXHIBIT NO. 3

18 (MARKED FOR IDENTIFICATION

19 A. Yes.  

20 Q. What is that?

21 A. It's a letter I wrote to - in response to

22 Christine on March 25th.  I enclosed drawings

23 reflecting the changes that she had requested in

24 her March 18 letter and items 1 through 4 were

25 noted on the plans.  
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1 Q. So was that March 25th letter that you wrote to

2 Ms. Bouffard in response to her March 18th letter,

3 which is Exhibit 2?

4 A. Yes.  She had stated in her March 18 letter that

5 it was her determination based on the drawings

6 that there were inconsistencies with the

7 limitations of the design for the swimming pool

8 and the use hazards on the shoreline policies. 

9 And my response was that "My concern was

10 first noted at our on-site meeting on February

11 20th with you and Rob Mairs referencing those

12 issues.  My response to these issues is the same

13 question I asked at that meeting, specifically

14 that Section .0309, 'Use Standards for Ocean

15 Hazard Areas,' excepted swimming pools."  

16 And I mentioned, there again, that I had

17 mentioned before I couldn't just place a bathtub

18 out there, that it had to be substantially

19 designed structurally.  

20 Q. What happens, Mr. Stirewalt, if you - as an

21 architect if you do not follow the building code?

22 A. I'd end up losing my license.

23 Q. Okay.  Let me hand you, Mr. Stirewalt, what I've

24 marked as Exhibit Number 4 for identification, and

25 ask if you can identify that?
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1 (PETITIONER'S EXHIBIT NO. 4

2 (MARKED FOR IDENTIFICATION

3 A. Yes.  It's a letter dated April 9th, again, from

4 Christine Bouffard.  It's the denial of our CAMA

5 permit that we applied for.

6 Q. So is this the response to the application for the

7 permit for Mr. Overton to put a pool on his

8 property?

9 A. Yes.

10 Q. And it was denied, correct?

11 A. Yes.

12 Q. Let me show you what I'll mark for identification

13 as Exhibit 5.  We previously talked about this.

14 (PETITIONER'S EXHIBIT NO. 5

15 (MARKED FOR IDENTIFICATION

16 A. This is an invoice dated March 10th to Mr. Parker

17 Overton for my services and the services of my

18 structural engineer, twelve thousand five hundred

19 dollars, to design his pool.

20 Q. Was that paid by Mr. Overton?

21 A. Yes.

22 Q. Okay.  

23 MR. HOPF:  Thank you, Mr. Stirewalt. 

24 That's all I have at this time.  Ms. Weese

25 may want to ask you a few questions.
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1 THE COURT:  Your witness, Ms. Weese.

2 MS. WEESE:  Thank you, Your Honor.

3 CROSS-EXAMINATION

4 BY MS. WEESE:

5 Q. Good morning, Mr. Stirewalt.

6 A. Good morning, Ms. Weese.

7 Q. Now you agree that this property is in the ocean

8 hazard area, don't you?

9 A. Yes, ma'am.

10 Q. Okay.  And do you still have a copy of 

11 15A NCAC 7H .0308 up there?  Oh.  Excuse me.  I

12 misspoke.  I wanted to know if you had a copy of

13 .0309 up there with you.

14 A. Yes.

15 Q. Okay.  Now would you read to yourself subparagraph

16 (a) of that rule.

17 A. Yes.

18 Q. Looking at 15A NCAC .0309 subparagraph (a), and

19 here we are dealing with exceptions in ocean

20 hazard areas.  Do you see where it says, "The

21 following types of development shall be permitted

22 seaward of the oceanfront setback requirements of

23 Rule .0306(a) of this subchapter if all other

24 provisions of this subchapter and other state and

25 local regulations are met"?
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1 A. Yes.

2 Q. Isn't that what subparagraph (a) says?

3 A. Yes.

4 Q. Okay.  All right.  Now drop down after the nine

5 exceptions are iterated.  Will you take a look at

6 the paragraph following the ninth exception, which

7 is swimming pools?

8 THE COURT:  Where are you referring to

9 again?

10 MS. WEESE:  15A NCAC .0309 subparagraph

11 (a)(9).  And I would be happy to provide the

12 Court with a copy if that would be helpful.

13 THE COURT:  I'm not seeing it here, so

14 you might want to do that.

15 MS. WEESE:  Okay.  May I approach, Your

16 Honor?

17 THE COURT:  Yes.

18 MS. WEESE:  Thank you.

19 Q. What does that paragraph below paren (9),

20 "swimming pools," say, Mr. Stirewalt?

21 A. "In all cases, this development shall be permitted

22 only if it's landward of the vegetation line;

23 involves no alteration and removal of primary or

24 frontal dunes which would compromise the integrity

25 of the dune as a protective landform or the dune
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1 vegetation; as overwalks to protect any existing

2 dunes; is not essential to the continued existence

3 or use of an associated principal development; is

4 not required to satisfy minimum requirements of

5 local zoning, subdivision or health regulations;

6 and meets all other non-setback requirements of

7 this chapter."

8 Q. And I'd just like to emphasize that last sentence

9 says, "and meets all other non-setback

10 requirements of this subchapter," doesn't it,

11 Mr. Stirewalt?

12 A. Yes, ma'am.

13 Q. Okay.  So it's not a blanket exception for

14 campsites, parking areas, elevated decks, beach

15 accessways, gazebos, and swimming pools in .0309,

16 is it, Mr. Stirewalt?

17 A. No.  But when I read that paragraph---

18 Q. Thank you.  Thank you.  Yes or no is all---

19 A. ---it appears that we've met all the things that

20 are required in it.

21 Q. You've answered my question.  Thank you.

22 THE COURT:  He can explain his answer. 

23 Do proceed.  I didn't hear your response.

24 THE WITNESS:  Your Honor, she asked me

25 if this paragraph pertained to us, and I
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1 think it did, and we met all the requirements

2 in that paragraph, so we were excepted.

3 Q. Now, Mr. Stirewalt, the reason that what you've

4 been referring to as the CAMA line - and sometimes

5 referred to as the first line of stable natural

6 vegetation - is important is because the general

7 rule is that no development is allowed within that

8 oceanfront setback, isn't that true?

9 A. Yes, without the exceptions.

10 Q. Precisely.  Thank you.  Without the exceptions. 

11 And you've indicated that you have done quite a

12 bit of residential building along the coast, isn't

13 that true?

14 A. Yes, ma'am.

15 Q. Okay.  Now are you familiar or aware of North

16 Carolina Administrative Code 15A NCAC 7H .0308,

17 and that is the section of the state guidelines

18 for areas of environmental concern, "Specific Use

19 Standards for Ocean Hazard Areas"?

20 MS. WEESE:  And, Your Honor, I also have

21 a copy of that statutory section if that

22 would be helpful.

23 THE COURT:  That would be helpful. 

24 Anything you have that lets me see---

25 MS. WEESE:  May I approach?
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1 THE COURT:  Yes.  

2 MS. WEESE:  Thank you.

3 THE COURT:  ---lets me see the wording

4 would be helpful.

5 MS. WEESE:  Do you have a copy---

6 A. To answer your question, I've read it.  I'm not

7 intimately familiar with it.  There's a lot of

8 information in that document.

9 MS. WEESE:  Well, may I approach, Your

10 Honor, the witness?

11 THE COURT:  Yes.

12 MS. WEESE:  Thank you.

13 Q. Mr. Stirewalt, for the record, I'm showing you a

14 copy of the "Specific Use Standards for Ocean

15 Hazard Areas," 15A NCAC 7H .0308.

16 A. Yes.

17 Q. You agree.  All right.  All right.  Now under the

18 first subparagraph (a), what does that deal with? 

19 I'm sorry.

20 MR. HOPF:  I have an extra copy,

21 Ms. Weese, if you'd like him to have one.

22 MS. WEESE:  Oh.  Is it of the entire

23 rule?

24 MR. HOPF:  Of .0308, if that will help

25 you.
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1 MS. WEESE:  Well, that would help me, I

2 think.  Thank you very much.

3 Q. Okay.  All right.  Subparagraph---  And I'll

4 return to my chair.

5 Mr. Stirewalt, subparagraph (a), what does

6 that address?

7 A. Wait a minute.  He doesn't have the green on his

8 like you have.  What page are you on?

9 Q. I'm on the---

10 MR. HOPF:  I don't have her

11 highlighting.  I'm sorry.

12 Q. I'm on the very, very first page, right under the

13 topic of the rule.

14 A. Okay.  .0308, "Specific Use Standards for Ocean

15 Hazard Areas."

16 Q. Okay.  And the first topic is subparagraph - is

17 paren (a) - paragraph (a).  What does that deal

18 with?

19 A. "Ocean Shoreline Erosion Control Activities."

20 Q. Okay.  And if you would read on to subparagraph

21 (1) under that, what use standards - that involves

22 "Use Standards Applicable to all Erosion Control

23 Activities."  If you would - what does---

24 A. I don't see what this has to do with the swimming

25 pool.  I wasn't designing an erosion control



08 EHR 1090 Page 42

Scott Court Reporting, Inc.
130 Angle Place

Stokesdale, North Carolina 27357
336/548-4371

1 structure, so I mean I wasn't concerned with this.

2 Q. Mr. Stirewalt, will you please read paragraph -

3 subparagraph (B) - under .0308(a)(1)(B).

4 A. "Permanent erosion control structures may cause

5 significant adverse impacts on the value and

6 enjoyment of adjacent properties or public access

7 to and use of the ocean beach and, therefore, are

8 prohibited.  Such structures include bulkheads,

9 seawalls, revetments, jetties, groins, and

10 breakwaters."

11 Q. Okay.  Thank you very much.  You can stop right

12 there.  Now, Mr. Stirewalt, let's go back to when

13 you contacted Christine Bouffard, who is the local

14 permitting officer for New Hanover County, about

15 meeting you on Mr. Overton's property.  Okay?  Are

16 you with me?  

17 I believe you testified that Ms. Bouffard,

18 the local permitting officer, met you on-site as

19 well as Mr. Rob Mairs, who is a field

20 representative in the Wilmington region with the

21 Division of Coastal Management, is that correct?

22 A. Yes, ma'am.

23 Q. Okay.  Now other than making a line call, you

24 didn't specifically tell Ms. Bouffard what you

25 were interested in doing out there, did you?
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1 A. Yes, ma'am, I did.  I told them we were going to

2 put a swimming pool.  I needed a vegetation line

3 set to see if there was room for the pool to fit

4 on the property.

5 Q. But you discussed many options that day with

6 Ms. Bouffard, didn't you, Mr. Stirewalt?

7 A. I was looking at all the exceptions, I think,

8 under there, but the main one was the swimming

9 pool because when I mentioned the swimming pool to

10 Mr. Overton, he said he would like to have a

11 swimming pool on his property.

12 Q. But when you spoke to Mr. Overton, that was after

13 you met on-site with Ms. Bouffard and Mr. Mairs,

14 is that correct?

15 A. No.  I think we spoke before then, and then when I

16 met them was to get the information together for

17 the CAMA application - I think it was.  I've got 

18 information where we corresponded in February, and

19 I don't think I met Rob and Christine until March.

20 Q. Well---

21 A. I think those dates are correct.

22 Q. Actually, you met - it's Respondent's contention

23 and we'll show that you met with Ms. Bouffard and

24 Mr. Mairs on February 20th.

25 A. February 20th, that's correct.
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1 Q. Does that help your memory?

2 A. That's correct.  Yeah.

3 Q. All right.  Great.  Well, other than making -

4 asking that a line call be made that day, did you

5 ask for any other specific information?  You

6 didn't ask for any other specific information from

7 Ms. Bouffard, did you?

8 A. I can't think of anything other than - I mean that

9 was our main intent, was to set a vegetation line.

10 Q. All right.  And you didn't indicate to

11 Ms. Bouffard or Mr. Mairs where you were

12 considering siting a swimming pool were

13 Mr. Overton to choose to put one there, did you?

14 A. Yes, right up---

15 Q. On the day you met with them on-site?

16 A. ---to the vegetation line.  That's why Rob and I

17 measured the dimension from the pile line of the

18 house to the vegetation line.

19 Q. So is it your testimony today that when you met

20 with Christine Bouffard and Rob Mairs on

21 Mr. Overton's property in February - on

22 February 20, 2008, you told them - you indicated

23 to them that you wanted to place a pool on the

24 vegetation line?

25 A. Right up to it, yes, ma'am.
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1 Q. Right up to the - that's your testimony today?

2 A. Yes.

3 Q. Okay. 

4 A. That's why I told I couldn't place a bathtub out

5 there.  I know that they'll remember that.

6 Q. Now you didn't show them any site plans or

7 structural drawings that day, did you?

8 A. We hadn't prepared any.  The first step is to set

9 the vegetation line.  Then, normally, we just

10 apply for a CAMA application with a site plan. 

11 Rob indicated to me, because of what I had

12 explained to him what I wanted to do, that he

13 needed structural drawings for the pool when I

14 made the original submittal for the CAMA

15 application.

16 Q. And---

17 A. So they were well-aware that I was going to place

18 a swimming pool there.

19 Q. You also told them that the house might be moved

20 back, didn't you, that day?

21 A. I told them that I had discussed several options

22 with Mr. Overton in the past.  In fact, I think,

23 five or six years ago, we even looked at moving

24 his house across the street.

25 Q. Okay.  So you did discuss moving the house.  Did
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1 you discuss possibly building - and you also

2 discussed maybe building a gazebo that day, didn't

3 you?

4 A. I can't recall.  I think gazebo was one of the

5 exceptions listed also, but Mr. Overton did not

6 want a gazebo.

7 Q. But you discussed building a deck out there,

8 didn't you?

9 A. A deck around the pool, yes.

10 Q. All right.  Now, Mr. Stirewalt, in addition to

11 those two pages of the CAMA application that I

12 believe we've identified as---  Well, I don't

13 think we've put a number next to it.  I'm not

14 sure---

15 MS. WEESE:  Do you have a number,

16 Mr. Hopf, for your - the CAMA minor permit

17 application?

18 MR. HOPF:  Number 1.

19 MS. WEESE:  That's 1.  Okay.  Thank you.

20 MR. HOPF:  The actual application.

21 MS. WEESE:  Okay.

22 Q. That is the application, and what that is, is a

23 photocopy of the CAMA minor application permit

24 that looked like this, is that correct,

25 Mr. Stirewalt?
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1 A. Yes, ma'am.

2 Q. Okay.  All right.  And you filled that out as

3 Mr. Overton's agent, is that correct?

4 A. That's correct.

5 Q. All right.  Now in addition to the structured

6 drawing for the pool---  Excuse me.  Strike that.  

7 You also submitted with that application a

8 site plan drawing, did you not?

9 A. Yes.

10 MS. WEESE:  And may I approach, Your

11 Honor?

12 THE COURT:  Yes, you may.

13 Q. So just to be clear, Mr. Stirewalt, isn't this the

14 site plan that you submitted with the application?

15 A. Yes, ma'am.  It looks very familiar.

16 Q. And at some point later, you testified that you

17 submitted in response to - an additional

18 information letter from Ms. Bouffard and another

19 site plan drawing---

20 A. Right.  We had shown---

21 Q. ---well, the same drawing, but---

22 A. We had shown tiles originally out around the pool

23 because the County allows us like four hundred

24 square feet of tile, so - but we changed that and

25 went to a drip-through decking.
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1 Q. Okay.  Let me--- 

2 MS. WEESE:  I just want to show Mr. Hopf

3 what I'm showing you.  

4 MR. HOPF:  [Inaudible].

5 MS. WEESE:  I'm about to ask him that.  

6 I assume that it is.

7 MR. HOPF:  That's fine.  

8 MS. WEESE:  Thank you very much.

9 Q. Now in addition to---

10 A. May I stand up and look at this?

11 Q. ---the original site plan---  Certainly.  Be

12 comfortable.

13 ---now is this the drawing that you submitted

14 in response to her application letter?

15 A. Yes.

16 Q. Okay.  And I note - is this your writing on this?

17 A. Yes.

18 Q. Okay.  And what does that say?

19 A. "Beach access steps.  Additional Info Request

20 Number 3."

21 Q. Okay.  And, for the record, as you look at this

22 second site plan that's dated the 26th of March,

23 2006, and it's going to be marked Respondent's

24 Exhibit---  And, again, I'll have to check the

25 number for identification purposes.  ---have you,
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1 in fact, indicated on here in several places where

2 you're responding to the additional information

3 request?

4 A. Yes.

5 Q. Okay.  That was your effort to be responsive?

6 A. Yes.

7 Q. All right.  Thank you very much.

8 MS. WEESE:  If I may have just one

9 moment, Your Honor.

10 (Thereupon, there was a pause in the

11 proceeding.)

12 Q. Didn't you also - correct me if I'm wrong - you

13 did not provide a structural drawing with the CAMA

14 application?

15 A. No.  I did.

16 Q. For the pool?

17 A. Rob Mairs asked that I do that at the time of my

18 submittal.

19 Q. Okay.  And that's Petitioner's Exhibit---

20 A. 6 and 7, I think.  Which one's that?

21 MR. HOPF:  I think that one's 7 in your

22 hand.

23 MS. WEESE:  Okay.  Yeah.  I think it is,

24 and you've called the other one [inaudible]. 

25 Okay.
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1 Q. Before I let you off the stand, Mr. Stirewalt, I

2 would just like to have you take a look---

3 MS. WEESE:  Your Honor, may I approach

4 the witness?

5 THE COURT:  Yes, you may.

6 MS. WEESE:  Thank you, Your Honor.

7 Q. We've got your Exhibit 7, the structural drawing. 

8 Just for illustrative purposes, I show you

9 Respondent's Exhibit 21--- 

10 MS. WEESE:  And I hope we can coordinate

11 these numbers - the lawyers can.

12 Q. ---which I'm going to represent to you is an

13 enlargement of that same drawing.  

14 (RESPONDENT'S EXHIBIT NO. 21

15 (MARKED FOR IDENTIFICATION

16 Q. Does that appear to you to be an enlargement of

17 that structural drawing?

18 A. Yes, ma'am.

19 MS. WEESE:  Okay.  All right.  Thank you

20 very much, Mr. Stirewalt.  I have -

21 Respondent has no further questions for this

22 witness.

23 THE COURT:  Any redirect?

24 MR. HOPF:  Yes, Your Honor, just

25 briefly.
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1 REDIRECT EXAMINATION

2 BY MR. HOPF:

3 Q. Mr. Stirewalt, I'm going to try to hit a few

4 things just quickly that Ms. Weese asked you

5 about.  First, if you'll look at Section .0309,

6 "Use Standards for Ocean Hazard Areas."  That's

7 the one that has the exception number (9) for

8 swimming pools.  

9 Right after exception number (9) for swimming

10 pools, Ms. Weese asked you about that paragraph

11 that begins "In all cases."  You with me?

12 A. Yes.

13 Q. And is it your testimony that your design and your

14 work for Mr. Overton with regard to the excepted

15 swimming pool on his property complied with

16 those - with that paragraph - the provisions in

17 that paragraph of .0309?

18 A. That's correct.

19 Q. You were asked about the vegetation line or the

20 CAMA line, and you testified that there is

21 generally - the general rule is, there's no

22 development in the setback area---

23 A. That's correct.

24 Q. ---along the coast?  

25 But there are exceptions to that, and those
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1 are the exceptions that are set out in .0309,

2 correct?

3 A. Yes.

4 Q. And one of those is for a swimming pool?

5 A. That's correct.

6 Q. Under the CAMA regulations?

7 A. Yes.

8 Q. You were also asked about Section .0308 of the

9 CAMA regulations?

10 A. Yes.

11 Q. Do you have that in front of you?

12 A. (No audible response from witness.)

13 Q. Do you have that there?  And was it your testimony

14 that you were not designing an erosion control

15 device for Mr. Overton; you were designing a pool,

16 is that right?

17 A. That's correct.

18 Q. Look at Section .0308, subpart (a), subpart (1),

19 capital (B).  It starts out, "Permanent erosion

20 control structures."  Are you with me?

21 A. Yes.

22 Q. All right.  It talks about that permanent erosion

23 control structures are prohibited?

24 A. That's correct.

25 Q. "Such structures include," and it has a list
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1 there.  Do you know what a bulkhead is?

2 A. Yes.

3 Q. Were you designing a bulkhead for Mr. Overton?

4 A. No, sir.

5 Q. Do you know what a seawall is?

6 A. Yes.

7 Q. Were you designing a seawall for Mr. Overton?

8 A. No, sir.

9 Q. Do you know what a revetment is?

10 A. I've got a pretty good guess about it.

11 Q. Were you designing a revetment for Mr. Overton?

12 A. No.

13 Q. Do you know what a jetty is?

14 A. Yes.

15 Q. Were you designing a jetty for Mr. Overton?

16 A. No.

17 Q. Do you know what a groin is---

18 A. Yes.

19 Q. ---with regard to ocean control - erosion control

20 issues?

21 A. Yes.

22 Q. Were you designing a groin for Mr. Overton's

23 property?

24 A. No.

25 Q. Do you know what a breakwater is?
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1 A. Yes.

2 Q. Were you designing a breakwater structure for

3 Mr. Overton?

4 A. No.

5 Q. And you testified, I believe, did you not, that

6 you specified the location for the proposed pool

7 to Mr. Mairs and/or Ms. Bouffard when they were

8 out there on-site?

9 A. Yes.

10 Q. And it's your testimony also that you could build

11 up to the vegetation line.  It was not your

12 intention to cross the vegetation line, is that

13 right?

14 A. That's correct.  We were landward of the

15 vegetation line.

16 Q. Landward of the vegetation line which is what the

17 regulations provide?

18 A. Exactly.

19 Q. And that's why it's important to have that

20 location staked out, so you don't cross it and go

21 into the prohibited area, is that right?

22 A. Absolutely.

23 Q. Are you aware---  There was some discussion and

24 questioning about Mr. Overton moving his house. 

25 Are you aware whether or not, in fact, Mr. Overton
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1 had obtained a permit to move his house several

2 years earlier?

3 A. We had talked about it.  I honestly don't know if

4 we ever went ahead and got that permit or not.  I

5 can't remember.

6 Q. Okay.  If he, in fact, got a permit to move his

7 house, would that surprise you some years earlier?

8 A. No.

9 Q. And that would be consistent with discussions you

10 had had, correct?

11 A. Yes.

12 Q. All right.  And, in fact, this issue with the pool

13 came up in the context of Mr. Overton saying,

14 "Well, what can I use the property for if, in

15 fact, I had to move my house?"

16 A. That's correct.  That's how it all began.

17 Q. Okay.  Let me ask you to look real quickly finally

18 at Section .0308 again.  I want to ask you about

19 this because Ms. Weese brought this section up. 

20 If you look on the third page - it says, "3 of 4,"

21 at the top right corner.  This is .0308, and then

22 two-thirds of the way down, subsection (d) says,

23 "Building Construction Standards."  Do you see

24 that?

25 A. Yes.
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1 Q. Okay.  Under number - subpart number (1), the

2 second sentence says, "Any building constructed

3 within the ocean hazard area shall comply with the

4 relevant sections of the North Carolina Building

5 Code including the Coastal and Flood Plain

6 Construction Standards and the local flood damage

7 prevention ordinance as required by the National

8 Flood Insurance Program."  Do you see that?

9 A. Yes.

10 Q. And is that what you were complying or attempting

11 to comply with in following the building code for

12 the coastal hazard area for Mr. Overton's swimming

13 pool?

14 A. Yes.

15 Q. And the next sentence says, "If any provision of

16 the building code or a flood damage prevention

17 ordinance is inconsistent with any of the

18 following AEC standards, a more restrictive

19 provision shall control."  

20 A. Yes.

21 Q. Did I read that correctly?

22 A. That's correct.

23 Q. And is that consistent with your testimony that

24 the building code is a must; it has to be

25 followed?
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1 A. Yes.

2 Q. And if the building code sets out specific

3 stringent requirements for a pool in a coastal

4 area, you're required to follow it per the code

5 and per this CAMA regulation, are you not?

6 A. Yes.

7 Q. Did you - at the time that you began discussions

8 with Mr. Overton, would I be correct that you had

9 phone discussions with him?

10 A. Yes.

11 Q. You probably - well, let me ask you, did you also

12 have phone conversations with Ms. Bouffard and

13 Mr. Mairs about this property and going out to the

14 site and scheduling things?

15 A. My conversation was with Christine, and she

16 invited Rob, I think.

17 Q. Okay.  So if we needed to, we could look at phone

18 records to pin down or corroborate dates that you

19 may have - you discussed these various issues with

20 Mr. Overton and Ms. Bouffard?

21 A. That's correct.

22 MR. HOPF:  Okay.  Thank you,

23 Mr. Stirewalt.  That's all I have.

24 MS. WEESE:  No redirect.

25 THE COURT:  All right.  I have just a
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1 question or two, I think.  

2 Have you designed swimming pools for

3 properties - similarly-situated properties on

4 Figure Eight Island or any other place?

5 THE WITNESS:  We designed the swimming

6 pool for a house just completed last year,

7 yes, sir, on Figure Eight Island.

8 THE COURT:  And was a CAMA permit

9 granted?

10 THE WITNESS:  Yes, sir.

11 THE COURT:  So how many similar

12 situations have you had in the past five

13 years?

14 THE WITNESS:  CAMA permits being issued

15 for houses we've designed along the coast?

16 THE COURT:  With similar situations as

17 this with swimming pools.

18 THE WITNESS:  A hundred.

19 THE COURT:  With swimming pools?

20 THE WITNESS:  Oh, no.  Not all of those

21 had swimming pools. 

22 THE COURT:  I'm just talking about

23 similar situations as we have here today.

24 THE WITNESS:  Never one directly

25 oceanfront to the vegetation line.  We've
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1 designed several within the vegetation line -

2 in the last five years, probably five.

3 THE COURT:  All right.  Whenever I ask a

4 question, either side may follow up with

5 whatever questions that you have concerning

6 them.

7 MS. WEESE:  Your Honor, I have a 

8 follow-up question.

9 THE COURT:  All right.  Let me finish. 

10 How far away from here is this property?

11 THE WITNESS:  I'm guessing thirty miles.

12 THE COURT:  All right.  Ms. Weese, you

13 may follow up at this time.

14 MS. WEESE:  Thank you, Your Honor.

15 RECROSS-EXAMINATION

16 BY MS. WEESE:

17 Q. Mr. Stirewalt, none of those five pools for which

18 you've received CAMA permits were placed on

19 concrete walls that were on pilings on the

20 oceanfront on Figure Eight Island, were they?

21 A. None of those went out to the vegetation line. 

22 That was my response.

23 MS. WEESE:  Thank you.

24 THE COURT:  Any further questions?

25 MR. HOPF:  No, Your Honor.
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1 THE COURT:  You may step down.  All

2 right.  You may call your next witness.

3 MR. HOPF:  Thank you, Your Honor. 

4 Petitioner will call Mr. Rob Mairs.

5 THE HEARING ASSISTANT:  What was the

6 last name?

7 MR. HOPF:  Mairs, if I'm pronouncing

8 that correctly.

9 MR. MAIRS:  Yes, sir.  Mairs, M-a-i-r-s.

10 MR. HOPF:  M-a-i-r-s.

11 - - - - - - - -

12 ROB LINCOLN MAIRS,

13 a witness called on behalf of the Petitioner, being

14 first duly sworn in the above-entitled matter, was

15 examined and testified on his oath as follows:

16 THE COURT:  You may be seated.

17 DIRECT EXAMINATION

18 BY MR. HOPF:

19 Q. Good morning, Mr. Mairs.

20 A. Good morning.

21 Q. How are you doing?

22 A. Doing all right.  Hope you are too.

23 Q. I don't think we've ever had an occasion to meet. 

24 Tell us your name just for the record, please.

25 A. My name is Rob Lincoln Mairs.
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1 Q. How are you employed?

2 THE COURT:  Have him to spell his last

3 name first.

4 THE WITNESS:  Last name is M-a-i-r-s.

5 Q. How are you employed, Mr. Mairs?

6 A. I'm employed by the North Carolina Department of

7 Environment and Natural Resources through the

8 Division of Coastal Management.

9 Q. On a daily basis, what does your job entail?

10 A. A typical day would be assisting contractors,

11 assisting property owners, and submitting

12 applications for general permits, major permits. 

13 So I do a lot of coordination with people that

14 represent them, either engineers, consultants,

15 marine contractors.  And then I am also

16 responsible for administrating biological field

17 investigation reports that are circulated

18 throughout different state and federal divisions

19 on proposed major development, and my territory is

20 New Hanover County.  

21 And I also - excuse me - I also assist the

22 local permitting officers in each of the

23 governments in New Hanover County, which includes

24 New Hanover County, Wrightsville Beach, Carolina

25 Beach, and Kure Beach with their LPOs.  So I work
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1 with them almost on a daily basis as well.

2 Q. How long have you been in that role?

3 A. I've been with the Division for five years, sir.

4 Q. Do you have a particular title?

5 A. I am the field representative for New Hanover

6 County.

7 Q. Field representative for New Hanover County?

8 A. My title is field representative, and my territory

9 is New Hanover County.

10 Q. Have you been doing that field representative

11 covering New Hanover County for the five years?

12 A. Yes, sir.  I also participated in other counties

13 when needed when we've had vacancies and such, so

14 I would float around every now and then, but

15 primarily, yes, sir, New Hanover County.

16 Q. The local - you mentioned a local permitting

17 officer.  Did I get that correct?

18 A. Yes, sir.

19 Q. Is that like Ms. Bouffard?

20 A. Yes, sir.  She is designated as a local permit

21 officer, LPO, as part of the Minor Permit Program

22 that we have with New Hanover County.  So she is

23 one of the five or six LPOs that I assist and work

24 with and review applications to assist them

25 through the process, if needed.
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1 Q. Is she employed - is her employer the County?

2 A. Yes, sir.

3 Q. New Hanover County?

4 A. Correct.

5 Q. Whereas your employer is the State, is that right?

6 A. Yes, sir.

7 Q. All right.  But you, in your capacity with the

8 State, assist her in her capacity with the County

9 in dealing with these coastal issues, is that

10 correct?

11 A. That's correct.  It's a contract.  We have that we

12 train them through workshops.  It's part of an

13 agreement that we have with the contract with New

14 Hanover County.  And then our office receives CAMA

15 minor permit applications.  Once they're

16 submitted, we receive those applications within

17 five days, which is part of the contract that we

18 have, so we have a chance to take a look at them

19 and get an extra set of eyes on them.  And then in

20 certain cases, we'll assist the LPOs in unique

21 situations such as this.

22 Q. All right.  And forgive me.  I'm just trying to

23 get some understanding since you and I have not

24 had a chance to talk before today about this

25 matter.  An application in this instance was
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1 submitted by Mr. Stirewalt for the property owner

2 Mr. Overton.  That application went to

3 Ms. Bouffard?

4 A. Correct.

5 Q. Is that right?

6 A. That's right.  That's through their Minor Permit

7 Program, so she would be the LPO that was handling

8 any projects that are within Figure Eight Island,

9 so they would come to her.  She was assigned that

10 area.  When she receives an application for even a

11 site visit such as Mr. Stirewalt requested, a lot

12 of times, we'll come along and say, "Hey.  We'll

13 help you out."  And so a lot of times, before even

14 an application is submitted, we'll meet on-site

15 with the agent or the contractor.

16 Q. So in her position as LPO, you said that she

17 received training from the State through you-all

18 to do that?

19 A. Yes, sir.  Yes, sir.  Yes, we have annual

20 training.

21 Q. And, essentially, as the local permit officer,

22 they assist in handling applications like we're

23 talking about today in the processing and dealing

24 with the issues related to the application? 

25 Essentially, they're assisting the State on a
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1 local level?

2 A. Correct.  It's part of - yeah, it's handled

3 through the local level as part of the contract we

4 have with that local government.  So she was

5 assigned and designated as LPO, and then our job

6 is to assist her and train her or the other LPOs

7 in how to identify, you know, areas of

8 environmental concerns, you know, the rules -

9 updated rules, and do a lot of practical fieldwork

10 as well and help them to, you know, be able to

11 locate the first line of stable vegetation or

12 normal highwater activities.  So we go there, you

13 know, till they're familiar with the process. 

14 We're there to assist them - the field

15 representatives to assist those LPOs through that

16 process until they get to the point to where they

17 can - they're pretty good and are comfortable with

18 the program.  And when needed and when asked, we

19 assist them for projects that may be a little

20 unique or tricky.

21 Q. All right.  Are you familiar---

22 MR. HOPF:  Your Honor, may I approach

23 the witness? 

24 THE COURT:  Yes.

25 MR. HOPF:  These are the original
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1 exhibits Mr. Stirewalt had.  I just want to

2 leave them at the witness stand.  We'll refer

3 to these as needed.

4 Q. Now I'll ask you to look at Exhibit 1.  You're

5 familiar, I take it, with an application that was

6 submitted by Mr. Stirewalt for Mr. Overton's

7 property seeking a minor development permit?

8 A. Are you asking me if I'm familiar with this?

9 Q. Familiar with that.

10 A. Yes, sir.  Yes, sir.

11 Q. Okay.  And at some point, you were called in,

12 correct, to help MS. Bouffard and to deal with

13 issues related to that application?

14 A. I was called in prior to submittal of the

15 application on 2/20/08 with Mr. Stirewalt.  So,

16 yeah, I was involved from day one.

17 Q. Okay.  Great.  And at some point, perhaps it was

18 on February 20th - I'm not sure of the exact date,

19 but you went out to the property and met with

20 Mr. Stirewalt and Ms. Bouffard was there?

21 A. Yes, sir.

22 Q. And discussions were had that day about plans for

23 the property?

24 A. Yes, sir.  He presented just - you know, just

25 questions on potential projects that he would like



08 EHR 1090 Page 67

Scott Court Reporting, Inc.
130 Angle Place

Stokesdale, North Carolina 27357
336/548-4371

1 to do, and my initial impression of it was that

2 there was a potential that the house may be moved

3 and what structures would be allowed to remain or

4 propose if that was the case.  So I was there to

5 basically stake out that line, pull tapes, and

6 show that here was where the setback line is as 

7 of today.  And then we did - I did break out the

8 rules and basically went over some of the

9 exceptions that are allowed within the rules.

10 Q. On coastal properties like we're talking about

11 here today, does that - does that line that we've

12 described and been testified to - does that change

13 from time to time?

14 A. Yes, it does.  It does change.  It could change on

15 a daily basis, you know, depending on the

16 proximity of where the property is.  But that line

17 does fluctuate.

18 Q. Which is - am I correct that's why it's important

19 on a case-by-case basis, instance by instance,

20 when there's development that's being proposed to

21 go out and stake it at that time?

22 A. That pretty must establishes, okay, this is where

23 we can design based on that line that's determined

24 by the LPO or the field representative.  Then you

25 proceed to design what you're proposing, and then
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1 we make sure that it's consistent.

2 Q. You're familiar, are you not, with the provision

3 of the North Carolina Administrative Code .0309

4 and exceptions, which includes specifically the

5 exception for swimming pools?

6 A. Correct.

7 Q. Okay.  And you do acknowledge that there is an

8 exception in the code or in the administrative

9 code that allows swimming pools as an exception to

10 the normal rule prohibiting development in that

11 area, correct?

12 A. Yes, it's one of the exceptions under that rule.

13 Q. And on the occasion that you've talked about, you

14 went out, and did you, in fact, stake - measure

15 the line and stake it and determine where that

16 vegetation line or CAMA line was at that time on

17 Mr. Overton's property?

18 A. Yes, sir.  We established that line where we were

19 going to pull it from, and then we pretty much

20 measured it back and had a pretty good idea of the

21 line - pretty much almost half of the property it

22 was taking up within that setback, but we - John

23 and I and Christine walked it, and we showed where

24 that line would go and would fall - what would be

25 allowed within that setback.
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1 Q. During your dealings with Mr. Stirewalt out there

2 on the property and any time prior or subsequent

3 to that with regard to this issue, was he at all

4 times cooperative and friendly in seeking

5 information from you and working with you on this?

6 A. Oh, yeah.  Oh, yeah.

7 Q. You don't have any issues with him in terms of how

8 he handled---

9 A. I've worked with John before in the past on

10 projects, and I don't think I've ever met him in

11 person, but we've corresponded.  I've helped him

12 out with some projects that he was involved in on

13 other properties on Figure Eight.  So, yeah, we've

14 worked together before.

15 Q. From your experience with him, do you consider him

16 to be a capable and competent architect?

17 A. Yes, sir.

18 Q. Okay.  Generally and also with regard to coastal

19 issues?

20 A. Yes, sir.

21 Q. Okay.  Do you know when the exception for swimming

22 pools in Section .0309 became effective?

23 A. I'm looking at the bottom of .0309.  Those dates

24 at the bottom of it, just above 7H .0310.

25 Q. Yes, sir. 
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1 A. I do not know the exact date when that exception

2 was - what date that exception was amended or

3 applied.

4 Q. Do you have any idea even - has it been around for

5 a number of years?

6 A. Yes, sir.  As long as I've been with the Division

7 of Coastal Management, that rule has been in

8 place.

9 Q. And you came exactly when?  You said five years.

10 A. It's been - this is my fifth year.  March 2004.

11 Q. Okay.  So you came - you came with the State in

12 March of 2004?

13 A. I came with the Division of Coastal Management in

14 2004.

15 Q. Okay.  So you know that as of that date, at least,

16 this exception for pools was in Section .0309?

17 A. Yes, sir.

18 Q. Okay.  Do you know if it existed prior to that

19 date - you yourself?

20 A. Yes, I believe so.

21 Q. You believe it did?

22 A. Yes, sir, I believe it did.

23 Q. For some period of years prior to that?

24 A. I'd say a number of years.  I can't give an exact

25 date, sir, on how many years, but it was prior to
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1 that date that that rule was in effect.

2 Q. All right.  Okay.  Very good.

3 MR. HOPF:  Thank you, Mr. Mairs.  That's

4 all I have.

5 THE COURT:  Any further questions?

6 CROSS-EXAMINATION

7 BY MS. WEESE:

8 Q. I'd like to ask, Mr. Mairs, how - you stated that

9 you staked the vegetation line when you were on

10 the property with Mr. Stirewalt and Ms. Bouffard,

11 but the decision about the minor permit in this

12 case, that is, the denial of the minor permit

13 application, was made by the local permitting

14 officer, isn't that correct?

15 A. That's correct.  It came on the local level.

16 Q. Okay.  When you met with Mr. Stirewalt out there

17 on the site, did he have any drawings with you or

18 any---

19 A. No.  No, he did not show us any rough type of idea

20 of what he was proposing.  It was just - basically

21 just kind of going through establishing that line

22 and talked about potentials for what they could do

23 and if, in fact, they did relocate the house and

24 what structures could remain and what could be

25 built.
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1 Q. Okay.  Now you were here in the courtroom when

2 Mr. Stirewalt testified that he specifically

3 indicated on that day when he was on-site with you

4 and Ms. Bouffard that he wanted to put a pool

5 right at the vegetation line.  Do you recall

6 Mr. Stirewalt doing that?

7 A. I don't recall the exact location.  He just

8 basically said within that sixty-foot area, you

9 could put a pool.  You could put it outside, but

10 that would be one of the exceptions that would be

11 allowed.  Again, we didn't have anything located

12 for us.  It was just kind of, you know, just

13 throwing ideas out there, but he didn't specify

14 that it would be in that exact location.

15 MS. WEESE:  Your Honor, I'd like to let

16 Mr. Mairs off the stand, subject to recalling

17 him in my case-in-chief, if that - if that

18 would be all right with Your Honor.

19 THE COURT:  That is fine.

20 MS. WEESE:  Thank you.

21 MR. HOPF:  Just one quick question.

22 REDIRECT EXAMINATION

23 BY MR. HOPF:

24 Q. Mr. Mairs, as to a location, you're familiar with

25 Mr. Overton's property, I take it?
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1 A. Yes, sir.

2 Q. Relative to the house and where your vegetation

3 line was staked on that date, there's limited area

4 as to where you could put a pool, you would agree

5 with me?

6 A. Very limited.

7 Q. If you were going to put a pool in, it would have

8 to be in that little area between the house and

9 the vegetation line?

10 A. If they were to basically keep that house as is

11 and put in a pool, yes, that would be one of the

12 areas.  There may be an area further outside of

13 that area - outside the setback - but I would say,

14 between the first line and the house, that would

15 be the area you could locate a structure - a pool

16 structure.

17 Q. Okay.  All right.  And, again, Ms. Bouffard, as

18 local permitting officer, she received training

19 from the State Division of Coastal Management to

20 do her position and has authority to act in her

21 local permitting role in considering and making

22 decisions on permit applications such as we're

23 talking about here today in this case, correct?

24 A. Correct.  They have that authority.

25 Q. In this instance, do you have any criticism with
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1 the way Ms. Bouffard did her job or her role as

2 local permitting officer with regard to this

3 instance?

4 A. Not at all.  She did a very good job, very

5 professional job with that and communicated with

6 us very well.  So we were - we were very impressed

7 with the way she handled the application.

8 Q. And do you - in your capacity with the State, do

9 you agree with her decision and the decision that

10 was made here under the CAMA regs to deny this

11 permit?

12 A. Yes, sir.

13 MR. HOPF:  All right.  Thank you.

14 THE WITNESS:  You're welcome.

15 THE COURT:  Anything further?

16 RECROSS-EXAMINATION

17 BY MS. WEESE:

18 Q. Mr. Mairs, why do you agree with her - can you

19 elaborate on why you agree so strongly with

20 Ms. Bouffard's decision to deny the permit for

21 this pool?

22 A. It's not the pool itself.  It's the structural

23 components underneath - underneath the pool that

24 we felt inconsistent with the law, and based on

25 what was provided, that was just basically the tip
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1 of the iceberg.  It's not the pool or the

2 location; it's what's supporting that pool and

3 what that structure would potentially cause or

4 damage it may cause and function as.

5 MS. WEESE:  Thank you.  That's all I

6 have, Your Honor.

7 THE COURT:  All right.  You may step

8 down.

9 THE WITNESS:  Thank you.

10 THE COURT:  We're going to take a 

11 ten-minute recess, and I need to see the

12 attorneys.  We're in recess for ten minutes.

13 (Thereupon, a brief recess was taken.)

14 - - - - - - - -

15 CHRISTINE BOUFFARD,

16 a witness called on behalf of the Petitioner, being

17 first duly sworn in the above-entitled matter, was

18 examined and testified on her oath as follows:

19 THE COURT:  All right.

20 DIRECT EXAMINATION

21 BY MR. HOPF:

22 Q. Would you state your name for us, please.

23 A. Christine Bouffard.

24 Q. And spell that for the court reporter.

25 A. B, as in boy, o-u, two f's, like Frank, a-r-d.
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1 Q. Thank you.  Ms. Bouffard, how are you employed?

2 A. With New Hanover County.

3 Q. Tell us what you do for New Hanover County.

4 A. I'm a zoning enforcement official, and my primary

5 duty is to enforce the zoning ordinance,

6 floodplain management, and act as a CAMA LPO.

7 Q. CAMA LPO is?

8 A. CAMA local permitting officer.

9 Q. Okay.  So acting as a CAMA local permit officer is

10 one of the several hats you wear in your capacity

11 for New Hanover County?

12 A. Yes, sir.

13 Q. And tell us what - just generally, what it

14 involved as an LPO.

15 A. A review minor permits for completeness, site

16 visits for setbacks or to flag a lot for normal

17 highwater or first stable line of vegetation.

18 Q. You're familiar with the property we've been

19 talking about here today on Figure Eight owned by

20 Mr. Overton?

21 A. Yes, sir.

22 Q. You've been out to that property before?

23 A. Yes.

24 Q. In your capacity as LPO, did you work with Rob

25 Mairs with regard to that property and an
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1 application by Mr. Stirewalt for a minor

2 development permit?

3 A. Yes, sir.

4 Q. Were you involved in staking the line as we've

5 talked about today, or is that something that

6 Mr. Mairs did with Mr. Stirewalt?

7 A. Mr. Stirewalt called me to go out there and stake

8 that line.  I was uncomfortable staking that line

9 on my own, so I called Rob Mairs.

10 THE COURT:  If you can speak up a little

11 bit, it would be helpful.

12 Q. Why were you not comfortable with staking the line

13 yourself?

14 A. I know that that end of the island has a

15 significant amount of erosion.

16 Q. All right.  So you brought Mr. Mairs in to help

17 you with that, and then, ultimately, that line was

18 staked for this property, correct?

19 A. That's correct.

20 MR. HOPF:  May I approach, Your Honor?

21 THE COURT:  Yes, you may.

22 Q. Actually, do you see some exhibits up there?

23 A. No.

24 MR. MAIRS:  I've got them right here.

25 MR. HOPF:  All right.  They're coveted
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1 items that belong in their files, I guess. 

2 Thank you.  

3 Q. Let me just hand you these, Ms. Bouffard, so

4 you'll have them.  And, specifically, if you would

5 refer to Numbers 2 and 4.  Are those - do you

6 recognize those?

7 A. Yes, I do.

8 Q. Are those letters that you wrote to Mr. Stirewalt

9 with regard to the minor development permit

10 application for a pool on Mr. Overton's property?

11 A. Yes.

12 Q. Okay.  And these are - are these - do they appear

13 to be true and accurate copies of the letters you

14 wrote?

15 A. They're exact copies.

16 Q. Okay.  Thank you.  Are you familiar with the North

17 Carolina Administrative Code with regard to

18 exceptions for ocean hazard areas?

19 A. Somewhat.  I always do refer to my manual, but

20 yes.

21 Q. All right.  Is it your understanding that there is

22 an exception that allows swimming pools?

23 A. Yes.

24 Q. Do you know when that section was adopted?

25 A. No, I do not.
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1 Q. Looking at your - at Exhibit Number 4, which is

2 your letter dated April 9th, 2008, denying the

3 permit, what specifically was your - was the

4 denial based on?

5 A. Specifically and mainly, because it constituted a

6 hardened structure - the foundation of the pool.  

7 Q. Was there a specific CAMA regulation or standard

8 that that violates, in your opinion?

9 A. Yes.

10 Q. Which one or ones?

11 A. That would be 113A-115.1.

12 Q. Okay.  You're referring to a provision of the

13 North Carolina General Statutes 113A-115.1?

14 A. Yes.  Yes, I was.

15 Q. Okay.  All right.  Any other CAMA regulations that

16 you are referring to on - as a basis for the

17 denial in this particular instance?  And for

18 simplicity, would you look at the last sentence of

19 your second paragraph in that letter?

20 A. "In addition, your proposal is inconsistent 

21 with---"  Yes, sir.

22 Q. Okay.  So there you've cited .0308, subpart (a),

23 and then .0309, subpart (a).  Are those the

24 specific sections that form the basis of the

25 denial in this case?
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1 A. Yes.

2 Q. Okay.  My point or my question is going to be, are

3 there any other sections, other than what's

4 addressed in your letter, that form the basis for

5 your denial of the permit in this instance?

6 A. No.

7 Q. With regard to Section .0308 as noted in your

8 letter, can you point me to a particular provision

9 in that section that supports your denial?

10 A. I would need to refer to that section.

11 MR. HOPF:  I think maybe the copy got -

12 the witness stand copy got picked up with the

13 other papers.  Wait a minute.  I may have an

14 extra copy. 

15 MS. WEESE:  If not, I do have some.

16 MR. HOPF:  I do.  If I may approach,

17 Your Honor?  

18 Q. That's .0308.  Can you point me to the specific

19 part of that that constituted the basis for your

20 denial?

21 A. (a) and (B).

22 Q. Subparts (a) and (B).  Are you talking about

23 Capital (A) and Capital (B) or little (a) and

24 little (b)?

25 A. Capital - well, little (a).  I cited the entire
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1 rule here.

2 THE COURT:  Which - you're referring to

3 which code provision again?

4 MR. HOPF:  .0308.

5 Q. Again, let me just ask you that, Ms. Bouffard.  I

6 don't want to try to belabor this, but you cited

7 subpart (a) - little (a), which is entitled,

8 "Ocean Shoreline Erosion Control Activities,"

9 correct?

10 A. Correct.

11 Q. Is there a particular part of that that

12 constitutes the basis for your denial of this

13 permit?

14 A. Capital (B).

15 Q. Okay.  Dealing with permit erosion control

16 structures?

17 A. Correct.  

18 MR. HOPF:  Okay.  All right.  Thank you. 

19 That's all I have.

20 THE COURT:  Cross-examination?

21 MS. WEESE:  Your Honor, I'd like to

22 reserve my questioning of Ms. Bouffard for my

23 case-in-chief, if you please.

24 THE COURT:  That will be fine.

25 MS. WEESE:  Thank you.
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1 THE COURT:  Let me just see if I have

2 any questions.  

3 Can you explain to a nontechnical person

4 why it is that you denied the permit?

5 THE WITNESS:  I went through an

6 extensive review with Mr. Mairs and with my

7 assistant chief during an annual LPO

8 conference with the Assistant Director Ted

9 Tyndall, and it was agreed that the

10 foundation of that pool constituted a

11 hardened structure.

12 THE COURT:  Is it possible to have a

13 swimming pool that doesn't have a hardened

14 structure or does not constitute a hardened

15 structure?

16 THE WITNESS:  Yes, sir.

17 THE COURT:  And what kind of pool would

18 that be?

19 THE WITNESS:  Well, I've not ever seen

20 one with the structural components of this

21 pool.  Normally, the swimming pools I have

22 reviewed and permitted do not have any type

23 of concrete supports such as this. 

24 THE COURT:  So it was the supports, but

25 not - I mean pools are made out of cement?
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1 THE WITNESS:  Correct.  Correct.  It's

2 the support itself.

3 THE COURT:  So if the engineers had not

4 given you plans that had a support itself,

5 would it have - would a permit have been

6 allowed or granted?

7 THE WITNESS:  It's possible.  It would

8 depend on the drawings submitted.  It's

9 possible.

10 THE COURT:  Do either side have a

11 follow-up question?

12 MR. HOPF:  Yes, Your Honor, real

13 briefly.

14 FURTHER DIRECT EXAMINATION

15 BY MR. HOPF:

16 Q. Ms. Bouffard, in making your decision on this

17 permit application, did you consider the

18 requirements of the North Carolina State Building

19 Code?

20 A. No, I did not.  It had not gotten that far.

21 Q. Are you---  I'm sorry.  Go ahead.

22 A. If the pool would have been permitted, a CAMA

23 permit, it would have been issued that would have

24 gone through another review.

25 Q. Are you familiar with the North Carolina State
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1 Building Code requirements for swimming pools in

2 coastal hazard areas?

3 A. Not enough to speak about it, no.

4 Q. You were here this morning.  Did you hear

5 Mr. Stirewalt's testimony with regard to the

6 requirements of the state building code and

7 swimming pools in high hazard areas?

8 A. Yes.

9 Q. And you disagree with his testimony on the

10 requirements of the code for pools in those areas,

11 or do you know?

12 A. I don't know.

13 Q. Okay.  So you can't say one way or the other?

14 A. No, sir.

15 Q. All right.  Looking at the exhibit which, I think,

16 was the Exhibit 6 that's on the big blowup -

17 actually, Exhibit 7 in front of you, is that a

18 swimming pool?

19 A. Yes.

20 Q. Okay.  And are you aware or do you have any

21 knowledge of what would happen if the foundational

22 supports were not on that pool over time and

23 whether it would survive in that high hazard

24 coastal environment?

25 A. I don't think it would based on erosion.
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1 Q. You do not think it would?

2 A. No.

3 MR. HOPF:  Okay.  Thank you.

4 THE COURT:  You may step down.  Call

5 your next witness.

6 MR. HOPF:  Your Honor, at this time,

7 that's all the witnesses that Petitioner

8 would call.  I would like to move the

9 admission of Exhibits 1 through 7, which have

10 been previously identified this morning and

11 testified to by the witnesses.  I move that

12 they be admitted into evidence on behalf of

13 the Petitioner.

14 (PETITIONER'S EXHIBIT NOS. 1-7

15 (OFFERED INTO EVIDENCE

16 THE COURT:  Any objection?

17 MS. WEESE:  No objection, Your Honor.

18 THE COURT:  Petitioner's Exhibits 1

19 through 7 are admitted.  Do you have exhibits

20 that are marked by the reporter?

21 (PETITIONER'S EXHIBIT NOS. 1-7

22 (RECEIVED INTO EVIDENCE

23 MR. HOPF:  Well, I have my exhibits that

24 I put exhibit stickers on, 1 through 7, that

25 will become part of your record.



08 EHR 1090 Page 86

Scott Court Reporting, Inc.
130 Angle Place

Stokesdale, North Carolina 27357
336/548-4371

1 THE COURT:  Well, under our rules, we're

2 required to have two copies, and I suppose we

3 could mark the ones that I have here.  And

4 I'll let you do that before we leave here

5 today.

6 MR. HOPF:  I'll be glad to do that, Your

7 Honor.

8 THE COURT:  All right.  

9 MS. WEESE:  Your Honor, as a

10 housekeeping matter, to the extent that some

11 of Respondent's exhibits are identical to

12 Petitioner's, could we indicate that in the

13 record maybe through a final exhibit list so

14 that we wouldn't have duplicates?

15 THE COURT:  It's entirely okay to have

16 duplicates, and so - just so that we can -

17 that might be the better thing to do.

18 MS. WEESE:  Okay.  Thank you, Your

19 Honor.

20 THE COURT:  Are you ready to call your

21 first witness?

22 MS. WEESE:  Your Honor, may I make a

23 brief opening statement?

24 THE COURT:  Yes, you may.

25 - - - - - - - -
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1 OPENING STATEMENT BY MS. WEESE

2 MS. WEESE:  Thank you.  And then we'll

3 be ready.

4 Your Honor, one reason I am particularly

5 grateful that you're allowing me to make this

6 opening statement now is because I think it

7 may help to bring into focus what is the -

8 become sort of the elephant in the room.  

9 The North Carolina Coastal Area

10 Management Act was passed by the legislature

11 in 1974, and that legislation governs all

12 development on our coast.  It's a unique -

13 somewhat unique---

14 THE COURT:  What year was that passed?

15 MS. WEESE:  It was enacted in 1974, and

16 it's found at Article 7 of Chapter 113A.  And

17 it is a unique and progressive approach to

18 dealing with the precious resource that is

19 our coast.  As I've said, it does govern all

20 development in the - what is known as the

21 area of environmental concern, our coastal

22 waters.  

23 Now unlike some of our states to the

24 north and south that have coastal waters,

25 North Carolina does not allow by statute



08 EHR 1090 Page 88

Scott Court Reporting, Inc.
130 Angle Place

Stokesdale, North Carolina 27357
336/548-4371

1 permanent erosion control structures on the

2 ocean shoreline, and we heard from the

3 witness stand what some of those structures

4 are.  They include breakwaters, groins,

5 seawalls.  That is specifically stated at

6 General Statute 113A-115.1(a)(1), which is

7 the definition for erosion control

8 structures, and then right beneath that is to

9 the ocean shoreline definition.

10 The elephant in the room today, Your

11 Honor - the reason we're here today is

12 because Petitioners want you to see the pool,

13 which is the dark area on top, when the

14 evidence really shows that what they've

15 actually applied for was a seawall with a

16 pool on top.  That's why - that's why some

17 people - some people can have pools within

18 their oceanfront setback.  

19 But in North Carolina, because of our

20 statutory prohibition against seawalls,

21 because of they're erosion control

22 structures - permanent erosion control

23 structures - a pool on top of this much

24 concrete goes down into the sand some sixteen

25 feet and is then pilings is - as Mr. - I
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1 can't put it any better than Mr. Mairs - it

2 is the tip of the iceberg.  

3 The pool may be well-engineered but - to

4 withstand erosion, but that really is not the

5 issue here because our state law does not

6 allow these kinds of hardened erosion control

7 structures.  That's why Mr. Overton and other

8 people in similar situations, who are in

9 highly erodible areas, are limited to the

10 temporary use of sandbags until they can

11 either move their structure back or until the

12 ocean takes its course, and that is - and so

13 that was the basis of the denial.  

14 It's not that there's not a pool there. 

15 There is a small pool on top of a very deep

16 concrete support with rebar going through it

17 and then pilings driven deep into the sand.

18 THE COURT:  Where is erosion control

19 structure defined?

20 MS. WEESE:  Erosion control structure,

21 Your Honor, is defined at 113A-115.1(a)(1),

22 and I do have a copy of that statute here.  

23 THE COURT:  And who is qualified to

24 state what constitutes an erosion control

25 structure?
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1 MS. WEESE:  Well, Your Honor, it's---

2 THE COURT:  Is that a matter of law as

3 to what that is, or is that - and if so, what

4 do I use to determine whether this is---  I

5 know you've called it an erosion control

6 structure, but that doesn't make it so

7 necessarily.

8 MS. WEESE:  Then, perhaps it's a mixed

9 question of law and fact, but based on the

10 information that's provided here for the

11 support for this pool, the local permitting

12 officer, the Division of Coastal Management,

13 which is the agency that has been designated

14 to apply and interpret and enforce not only

15 the Coastal Area Management Act but the state

16 guidelines that have been passed by the

17 Coastal Resources Commission for - for this

18 legislation or to carry out these laws - they

19 are the agency designated with making

20 determinations.  

21 So that - I would say it's - we have the

22 definition.  We can probably get a Webster's

23 Dictionary definition of a seawall and - but

24 to the extent it's a question of fact,

25 architects and coastal management people may
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1 disagree.  

2 But, Your Honor, in our case-in-chief,

3 we will present testimony that hopefully will

4 explain to your satisfaction why this is an

5 erosion control structure and that - why a

6 denial was entirely appropriate - not only

7 appropriate but required because of our

8 statutes, and that being the case, no local

9 ordinance, no building code, none of those

10 things - none of those issues supercede our

11 law.  

12 It's just as Ms. Bouffard just

13 explained, if the permit had been issued,

14 then - then those considerations would have

15 been looked at, and Mr. Stirewalt's expertise

16 with regard to building codes would have come

17 into play.  But Respondent's position is, we

18 never got to that point and that that would

19 never take precedence over the ban against

20 hardened structures on the North Carolina

21 coast.  Thank you very much, Your Honor.

22 THE COURT:  Thank you.  You may call

23 your first witness.

24 MS. WEESE:  I would like to call

25 Ms. Christine Bouffard, Your Honor.
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1 THE COURT:  You remain under oath.

2 - - - - - - - -

3 CHRISTINE BOUFFARD,

4 a witness recalled on behalf of the Respondent, having

5 been previously duly sworn in the above-entitled

6 matter, was examined and continued her testimony on

7 her oath as follows:

8 DIRECT EXAMINATION

9 BY MS. WEESE:

10 Q. Good morning, Ms. Bouffard.

11 A. Good morning.

12 Q. Mr. Hopf has covered my introductory questions for

13 you during his direct, but I did want to ask, how

14 long have you been employed as a zoning official

15 with New Hanover County?

16 A. Since May 2004.

17 Q. Okay.  And prior to that, were you employed?

18 A. Yes, ma'am.  I worked for several other

19 municipalities.

20 Q. In what capacity?

21 A. Zoning.  The City of Wilmington, the City of

22 Havelock, and Saint Lucie County, Florida.

23 Q. Okay.  And what, if any, licenses or

24 certifications do you hold related to your current

25 employment?
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1 A. I have a CFM certification, certified floodplain

2 manager.

3 MS. WEESE:  And I just want to make

4 sure, can everyone hear her?  All right. 

5 Great.

6 Q. Okay.  Let's see.  Now I have some exhibits that

7 I'd like to show you, and some of them you've seen

8 before but under different letters.

9 MS. WEESE:  May I approach, Your Honor?

10 THE COURT:  Yes, you may.

11 MS. WEESE:  Thank you.

12 Q. Ms. Bouffard, take a look at Respondent's

13 Exhibit 19 for identification and tell me if you

14 recognize that document.  It's a two-page

15 document.

16 (RESPONDENT'S EXHIBIT NO. 19

17 (MARKED FOR IDENTIFICATION

18 A. Yes, ma'am.  That's the application that I

19 received from Mr. Stirewalt.

20 Q. Okay.  And is this application part of your

21 permanent file---

22 A. Yes, ma'am.

23 Q. ---in this matter?  Okay.  

24 And how about Respondent's Exhibit 22; do you

25 recognize that?
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1 (RESPONDENT'S EXHIBIT NO. 22

2 (MARKED FOR IDENTIFICATION

3 A. Yes, ma'am.

4 Q. And what does that appear to be?

5 A. That's the adjacent notification.

6 Q. And explain what that - who prepared that?

7 A. Mr. Stirewalt.

8 Q. Okay.  And why did Mr. Stirewalt prepare what you

9 referred to as an adjacent notification?

10 A. It's required to notify adjacent property owners

11 or current owners.

12 Q. When you say "it's required," are you saying it's

13 a required part of the CAMA application---

14 A. Yes.

15 Q. ---minor permit application?

16 A. Yes.  

17 Q. Okay.  Do all adjacent landowners have to be

18 notified?

19 A. Yes, ma'am.

20 Q. What is Respondent's Exhibit 23?

21 (RESPONDENT'S EXHIBIT NO. 23

22 (MARKED FOR IDENTIFICATION

23 A. That's also the same.  That's an adjacent

24 notification.

25 Q. Okay.  And Respondent's Exhibit 24, do you
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1 recognize that?

2 (RESPONDENT'S EXHIBIT NO. 24

3 (MARKED FOR IDENTIFICATION

4 A. Yes, ma'am.  Those are the certified receipts that

5 are required.

6 Q. Certified receipts that are required for---

7 A. Adjacent notification.

8 Q. Okay.  And do you keep these - copies of the

9 certified receipts as part of the CAMA file as

10 well---

11 A. Yes, ma'am.

12 Q. ---along with these letters? 

13 And Mr. Stirewalt complied completely with

14 that requirement of the CAMA permit application?

15 A. That's correct.

16 Q. Okay.  Now after you receive a CAMA minor permit

17 application, there are some things that you as the

18 LPO must immediately do, is that correct?

19 A. Yes, ma'am.

20 Q. Okay.  Now is one of those placing a notice in the

21 local paper that a landowner has applied for a

22 CAMA permit?

23 A. That's correct.

24 Q. Okay.  If you would take a look at Respondent's

25 Exhibit 25 for identification and ask me - and
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1 I'll ask you if you recognize it?

2 (RESPONDENT'S EXHIBIT NO. 25

3 (MARKED FOR IDENTIFICATION

4 A. Okay.  Yes, I do.

5 Q. Okay.  What is that?

6 A. That is the notice that was published in the

7 paper.

8 Q. Does that notice relate to this - the CAMA permit

9 that we're talking about - application that we're

10 talking about today?

11 A. Part of it does, yes, ma'am.

12 Q. Okay.  And what does the other part relate to, for

13 the record?

14 A. That would be another CAMA permit that was being

15 published at the same time.

16 Q. Okay.  And do you - what is Respondent's

17 Exhibit 26?

18 (RESPONDENT'S EXHIBIT NO. 26

19 (MARKED FOR IDENTIFICATION

20 A. That is the affidavit of publication.

21 Q. And who prepared that?

22 A. Our administrative assistant.

23 Q. And why do you request an affidavit for

24 publication?

25 A. As proof that it was published in the paper.
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1 Q. And, again, because that is something that you

2 must--- 

3 A. Keep in the file.

4 Q. ---you must publish this as part of your---

5 A. That's right.

6 Q. ---CAMA local permitting?  And that's

7 Respondent's 26.

8 Now are all these exhibits - Respondent's 19,

9 22, 23, 24, 25, and 26 - are they all part of the

10 application file - CAMA application file in this

11 case?

12 A. Yes, ma'am.

13 Q. Okay.

14 THE COURT:  I missed what 24 was.  What

15 is that?

16 MS. WEESE:  24 is a copy of the 

17 so-called green cards to show that those

18 notification letters were, in fact, delivered

19 to adjacent landowners, Your Honor.

20 THE COURT:  Certified mailing return

21 card?

22 MS. WEESE:  Yes.  Yes.  Two on one page. 

23 Q. Now, Ms. Bouffard, what is the first thing you do

24 when you receive a CAMA minor permit application?

25 A. If it's seemingly complete during the initial
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1 review, I have it processed with a file number, it

2 gets stamped in, and the twenty-five-day clock

3 begins to tick at that point.  

4 Q. And where is the twenty-five-day processing

5 requirement?  Is that a zoning office requirement,

6 or is that a CAMA requirement?

7 A. That's a CAMA requirement.

8 Q. Okay.  All right.  Is that twenty-five business

9 days?

10 A. Twenty-five total days, I believe.

11 Q. Okay.  All right.  So, in other words, it's a -

12 sounds like a quick turnaround or intended to be?

13 A. Right.

14 Q. What about if an application, upon your initial

15 review, appears to not be complete?

16 A. I stop the clock, and I send out an add-info

17 letter - a letter requesting additional

18 information or clarification.

19 Q. Okay.  And according to the CAMA permit - minor

20 permitting process, what are some of the

21 additional items that you might ask for in such a

22 letter?

23 A. I may ask for setbacks to be clarified.  I may ask

24 for the sixty-foot setback to be shown.  I may ask

25 for other additional information, and in this
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1 case, I believe it was sandbags that needed to be

2 located.  The sixty-foot setback line needed to be

3 located.  I had requested side lateral views, all

4 fences, all beach access.

5 Q. Okay.  You've moved ahead of me, which is fine. 

6 Is Respondent's Exhibit, for identification,

7 Number 27 - is that the additional information

8 letter that you requested in this case?

9 (RESPONDENT'S EXHIBIT NO. 27

10 (MARKED FOR IDENTIFICATION

11 A. Yes, ma'am.

12 Q. Okay.  All right.  And is this part of your CAMA

13 file that you keep in your office?

14 A. Yes, ma'am.

15 Q. Okay.  Normally keep in there.  Now back up for a

16 minute.  When someone submits a CAMA application

17 to you, it's essentially the two pages that we've

18 identified as Respondent's Exhibit 19.  Those are

19 the two key pages, but often additional or

20 supplemental information is provided, is that

21 correct, by the applicant?

22 A. Yes, ma'am.

23 Q. Okay.  Now I believe in this case Mr. Stirewalt

24 provided a site plan with his application which -

25 and a structural drawing of the pool, is that
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1 correct?  Is that your recollection?

2 A. That's correct.

3 Q. Okay.  And---

4 THE COURT:  While you're looking for

5 that, let me just ask a question for

6 clarification.  Why is it called a CAMA minor

7 permit?  Is that minor as opposed to major?

8 THE WITNESS:  Major or general, that's

9 correct.

10 THE COURT:  Does it have - it doesn't

11 have anything to do with significance or

12 insignificance, does it?

13 THE WITNESS:  Minor permits are

14 generally what is landward on a piece of

15 property.  I would not permit anything that

16 was out on the water.  

17 MS. WEESE:  All right.  Your Honor, may

18 I approach the witness, please.

19 THE COURT:  Yes, you may.

20 MS. WEESE:  Thank you.

21 Q. Ms. Bouffard, I'm showing you what's been marked

22 Respondent's Exhibit 20 for identification.  And

23 can you take a look at that and see if you

24 recognize that.  And I'm also showing you

25 Respondent's Exhibit 21 for identification, and I
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1 would like you to review that as well.  And then

2 please tell me if they were all - those documents

3 were submitted as part of the original CAMA

4 application.

5         (RESPONDENT'S EXHIBIT NOS. 20-21

6         (MARKED FOR IDENTIFICATION

7 THE COURT:  You said exhibits---

8 MS. WEESE:  20 and 21, Your Honor.  20

9 is the site plan submitted with the

10 application, and 21 is a structural drawing

11 submitted with the application.

12 Q. Do you recognize those?

13 A. Yes, ma'am.

14 Q. Okay.  Are there some markings on there to

15 indicate that they are a part of this CAMA

16 application process?  I keep seeing the number 

17 08-13. 

18 A. Yes, ma'am.  That's the permit number that was

19 assigned.

20 Q. Okay.  Now we've had admitted into evidence

21 Petitioner's Number 6.  

22 MS. WEESE:  May I approach, Your Honor?

23 THE COURT:  Yes.

24 MS. WEESE:  Thank you.

25 Q. Would you take a look at Petitioner's Number 6.  I
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1 believe Mr. Stirewalt testified that he also

2 submitted that drawing with the initial

3 application.  Do you recognize that?

4 A. No, ma'am, I do not.

5 Q. Is this the first time you've seen that particular

6 drawing?

7 A. Yes, ma'am.

8 Q. Okay.  All right.  Now back to Respondent's 20 and

9 21, did you keep - do you keep copies of those in

10 your CAMA file in New Hanover County?

11 A. I do.

12 Q. Okay.  Despite---  Okay.  So Mr. Stirewalt has

13 provided the application - two-page application

14 form, a site plan, and structural drawings. 

15 Nevertheless, you sent him Respondent's Exhibit

16 27, for identification, requesting additional

17 information, is that correct?

18 A. That's correct.

19 Q. Okay.  And did he provide that additional

20 information?

21 A. He did.

22 Q. Okay.  And do you remember in what form it was

23 provided?

24 A. It was a revised site plan.  

25 MS. WEESE:  Your Honor, may I approach?
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1 THE COURT:  Yes.

2 Q. I'm showing you what's been marked Respondent's

3 Exhibit 29 for identification.  Is that the

4 revised site plan that Mr. Stirewalt submitted to

5 you?

6 (RESPONDENT'S EXHIBIT NO. 29

7 (MARKED FOR IDENTIFICATION

8 A. Yes, ma'am.

9 Q. Okay.  And along with that revised site plan, did

10 he provide Respondent's Exhibit 28 - and you can

11 put that - which has already been admitted as

12 Petitioner's 3, I believe?

13 (RESPONDENT'S EXHIBIT NO. 28

14 (MARKED FOR IDENTIFICATION

15 A. Yes, ma'am.

16 Q. And what is that?

17 A. This was a cover letter that came with the revised

18 site plan.

19 Q. And do you keep that cover letter in your CAMA

20 file?

21 A. I do.

22 Q. Okay.  As part of your official file.  All right. 

23 Now if you will now look at Respondent's

24 Exhibit 30 and tell me if you recognize that.  And

25 you're looking for a letter dated March 31st.
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1 A. I don't believe I have that.

2 Q. That could very well be the case.

3 MS. WEESE:  Your Honor, I have neglected

4 to carry that up.

5 THE COURT:  Step up.

6 Q. The March 31st letter, notice to extend time.  

7 MS. WEESE:  I apologize.  I'm almost

8 through these.

9 Q. Do you recognize Respondent's Exhibit 30 for

10 identification, Ms. Bouffard?

11 (RESPONDENT'S EXHIBIT NO. 30

12 (MARKED FOR IDENTIFICATION

13 A. Yes, ma'am.

14 Q. Okay.  What is that?

15 A. It's a notice that I sent out certified mail

16 requesting to extend the review period.

17 Q. Okay.  And why was that necessary?

18 A. It was felt that this application needed further

19 review.  I was going to carry that with me to the

20 annual LPO conference.

21 Q. All right.  And by extending the time, were you

22 able to stay within the parameters of the minor

23 permitting process time clock?

24 A. Yes, ma'am.

25 Q. Okay.  And is that something you're trained to do
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1 as a local permitting officer?

2 A. Yes, ma'am.

3 Q. And do you keep a copy of this notice to extend

4 time to grant or deny the CAMA permit in your

5 official file?

6 A. Yes.

7 Q. Okay.  How about Respondent's Exhibit 31?  This is

8 a letter that we have seen before, I think,

9 labeled as Petitioner's 4.  I want to ask if you

10 recognize that.  It's a letter dated April 9th on

11 New Hanover County Inspection Services letterhead?

12 (RESPONDENT'S EXHIBIT NO. 31

13 (MARKED FOR IDENTIFICATION

14 A. Yes, ma'am.

15 Q. Do you recognize that?

16 A. I do.

17 Q. What is it?

18 A. That is my letter denying the permit.

19 Q. Okay.  And to whom is the letter addressed?

20 A. It's addressed to Mr. Parker Overton in care of

21 John Stirewalt.

22 Q. Okay.  And who is copied on the denial letter?

23 A. Rob Mairs, Ann Hines, my chief, and Parker

24 Overton.

25 Q. All right.  And is this part of your official -
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1 the CAMA file that you keep in New Hanover County?

2 A. Yes, ma'am.

3 Q. Okay.  

4 MS. WEESE:  Your Honor, I'd like to move

5 Respondent's Exhibits 19 through 31 into

6 evidence.

7         (RESPONDENT'S EXHIBIT NOS. 19-31

8         (OFFERED INTO EVIDENCE

9 THE COURT:  Any objections?

10 MR. HOPF:  No, Your Honor.

11 THE COURT:  Respondent's Exhibits 19

12 through 21 are admitted into evidence.

13 MS. WEESE:  Excuse me, Your Honor.  19

14 through 31, I was requesting---

15 THE COURT:  31.  I'm sorry.  I said 21.

16         (RESPONDENT'S EXHIBIT NOS. 19-31

17         (RECEIVED INTO EVIDENCE

18 MS. WEESE:  Thank you very much, Your

19 Honor.  Appreciate that.

20 Q. Ms. Bouffard, since we've been looking at all

21 these letters, let me ask you, what is your - does

22 your office have a policy about how they send

23 out - how they send letters to your constituents

24 there in the zoning office?

25 A. Yes, ma'am.  We send them both first class and
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1 certified.

2 Q. Okay.  You send them both first class and

3 certified.  Do you know why that is?

4 A. We like to ensure that they get a copy or they

5 receive the letter or the notice.

6 Q. Do you recall, with regard to these letters that

7 you sent out regarding this CAMA permit

8 application, whenever you have - did you send

9 letters to both the property owner as well as

10 Mr. Stirewalt---

11 A. Yes, ma'am.

12 Q. ---using the same address?

13 A. Using the address provided on the application.

14 Q. And looking back at the application, were there

15 two addresses provided?

16 A. Yes, ma'am, that's correct.

17 Q. And what were those addresses?

18 A. John Stirewalt was Wilmington, of course, and I

19 believe Mr. Overton had a post office box.

20 Q. All right.  Okay.  Now do you happen to know

21 whether any of those letters were returned to your

22 office?

23 A. Yes, ma'am.  There were three letters that were

24 returned.  Two that were certified, and I believe

25 that was one for Mr. Stirewalt and one to
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1 Mr. Overton containing the same letter, and that

2 was the notice to extend the review period, and

3 also, Mr. Overton's first class mail - the ad-info

4 letter came back.

5 Q. But of the certified letters that came back, the

6 first class mail did not come back?

7 A. No, ma'am.

8 Q. So you were comfortable with the fact that those

9 were received?

10 A. Yes, because Mr. Stirewalt then submitted the

11 additional information, so I knew he had received

12 it.

13 Q. Okay.  Now when you reviewed this application for

14 the first time, do you recall what your initial

15 reaction was as far as whether or not it was going

16 to be - this permit could be granted?

17 A. Yes.  Whenever I received the application along

18 with the drawings, it was sort of like a red flag

19 for me.  This was not your garden variety pool

20 that was being constructed, and there was a

21 significant amount of concrete.

22 Q. Now when you say there was a significant amount of

23 concrete, do you mean forming the pool or could

24 you explain that, please.

25 A. The structure - the foundation of the pool.
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1 Q. Based on your understanding, then, of the state

2 guidelines, the CAMA regulations, whatever name we

3 call them by, could this permit - could a permit

4 for this pool be issued?

5 A. As submitted?

6 Q. As submitted, yes.

7 A. No, ma'am.  I do not believe that it could.

8 Q. And I believe you've already testified to this,

9 but just to clarify, did you discuss your thoughts

10 about this permit with the DCM field

11 representative from your area, Rob Mairs?

12 A. Yes, ma'am.

13 Q. Did Mr. Mairs agree with your assessment?

14 MR. HOPF:  Objection to what Mr. Mairs

15 may have agreed with or said.

16 MS. WEESE:  I'm sorry.  I didn't hear

17 the---

18 MR. HOPF:  Objection as to what

19 Mr. Mairs may have agreed with or said.

20 THE COURT:  If she knows, I will

21 overrule.

22 A. He did.

23 Q. Mr. Mairs did?

24 A. Yes, ma'am.

25 Q. Did agree with your assessment.  But, ultimately,
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1 the decision about whether or not to grant or deny

2 the permit was yours, isn't that true?

3 A. Yes, ma'am.

4 Q. Okay.  But in the course of making your decision,

5 did you seek guidance from - well, obviously

6 Mr. Mairs - other persons at DCM?

7 A. Yes, ma'am.

8 Q. And is that part of your - your LPO training to

9 contact DCM when you're - in order to make

10 determinations?

11 A. Yes, ma'am.

12 Q. Okay.  All right.  And is it unusual for you to do

13 that?

14 A. No.

15 MS. WEESE:  If I could just take a

16 minute, Your Honor.  

17 (Thereupon, there was a pause in the

18 proceeding.)

19 MS. WEESE:  I have no further questions

20 at this time.  Thank you.

21 THE COURT:  Cross-examination?

22 MR. HOPF:  Thank you, Your Honor.

23 CROSS-EXAMINATION

24 BY MR. HOPF:

25 Q. Ms. Bouffard, would you agree that Mr. Stirewalt,
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1 in submitting this application, took all the

2 necessary steps that were required of him in order

3 to submit the application for the minor

4 development permit?

5 A. Yes, sir.

6 Q. And did he comply with all your requests---

7 A. Yes, sir.

8 Q. ---for additional information?

9 A. Yes, sir.

10 Q. During that process, was he cooperative and

11 professional in all his dealings with you?

12 A. Always.

13 Q. Okay.  So he complied with all requirements set

14 forth in the regulations and in terms of

15 requesting this permit?

16 A. That's correct.

17 Q. You were asked about major permit versus a minor

18 permit.  Did I understand you to basically say

19 that a minor permit are for things that are

20 landward as opposed to on the water?

21 A. Yes, sir.

22 Q. Generally?

23 A. Generally.

24 Q. Okay.  And you would agree that there are - there

25 are different - there's a different handling
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1 process for major permits than for minor permits

2 within CAMA?

3 A. Yes, sir.

4 Q. Major permits go to a different channel.  In other

5 words, do you deal with major permits as a local

6 permitting officer?

7 A. No, I do not.

8 Q. Okay.  And the major permits are dealt with within

9 CAMA or the Division of Coastal Management, and

10 there are different procedures including an

11 expedited process where you can pay some more

12 money as part of your process and get it

13 expedited.  Are you familiar with that?

14 A. I can't speak of general or major permits.

15 Q. Okay.  Because that's out of your area?

16 A. That's right.

17 Q. All right.  And, Ms. Bouffard, you're not a

18 registered structural engineer, correct?

19 A. Correct.

20 Q. And you're not a licensed architect in North

21 Carolina?

22 A. No, sir.

23 Q. And you indicated earlier that you're not familiar

24 with the North Carolina Building Code requirements

25 for - particularly for coastal high hazard areas,
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1 right?

2 A. That's correct.

3 MR. HOPF:  Thank you.

4 MS. WEESE:  I have no more questions,

5 Your Honor.

6 THE COURT:  Let me just double-check and

7 make sure I don't have anything else.

8 MR. HOPF:  Your Honor, may I ask one

9 more question while you're looking?

10 THE COURT:  Yes, you may.

11 Q. (by Mr. Hopf)  Ms. Bouffard, did you receive any

12 complaints or comments from adjacent property

13 owners with regard to this application?

14 A. No, sir.

15 MR. HOPF:  Thank you.

16 THE COURT:  Does your office ever take

17 the opportunity to make suggestions as to

18 what might work if what has been submitted

19 does not meet your approval?

20 THE WITNESS:  We do.  We have sit-downs

21 with applicants, if that's what you're

22 asking.

23 THE COURT:  Did you do it in this case -

24 on this occasion?

25 THE WITNESS:  No, sir.  I did not
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1 include Mr. Stirewalt in my - in [inaudible]

2 review.  I reviewed it with my assistant

3 chief first.

4 THE COURT:  I mean as to whether or not

5 there was some options available to this

6 applicant other than what had been submitted?

7 THE WITNESS:  No, sir.

8 THE COURT:  Is there any particular

9 reason that you didn't do it in this case?

10 THE WITNESS:  No, no particular reason. 

11 I was just reviewing what was submitted. 

12 Nothing else had been suggested.

13 THE COURT:  All right.  Either side

14 might follow up, if you'd like.

15 MS. WEESE:  Briefly, Your Honor.

16 REDIRECT EXAMINATION

17 BY MS. WEESE:

18 Q. Did Mr. Stirewalt or Mr. Overton ask to sit down

19 with you and discuss other options after the

20 permit was denied?

21 A. No, sir - ma'am.

22 MS. WEESE:  Thank you.  No more

23 questions.

24 MR. HOPF:  Nothing, Your Honor.

25 THE COURT:  You may step down.
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1 MS. WEESE:  Respondent would call -

2 recall Rob Mairs, Your Honor.

3 - - - - - - - -

4 ROB LINCOLN MAIRS,

5 a witness called on behalf of the Respondent, being

6 first duly sworn in the above-entitled matter, was

7 examined and testified on his oath as follows:

8 DIRECT EXAMINATION

9 BY MS. WEESE:

10 Q. Good morning.

11 A. Good morning.

12 THE COURT:  I'll just remind the witness

13 that you're still under oath.

14 THE WITNESS:  Yes, sir.

15 Q. Mr. Mairs, I wanted to ask whether or not -

16 earlier you testified that the local permitting

17 official, Ms. Bouffard, made the call to deny the

18 permit in this case, and she's testified so as

19 well.  

20 Did you agree with that decision to deny the

21 permit?

22 A. Yes, ma'am.

23 Q. Do you still agree with that?

24 A. Yes, ma'am.

25 MS. WEESE:  Your Honor, at this point, I
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1 have twelve photographs that have been marked

2 as Respondent's Exhibits 1 through 12 that I

3 would like to hand up to the witness and

4 ask - for identification purposes and ask him

5 to identify and discuss---  I would be happy

6 to let counsel take a look at them.  Perhaps

7 we could stipulate them into evidence.  

8 (Thereupon, there was a pause in the

9 proceeding.)

10 MR. HOPF:  This is the first time we've

11 seen these photographs, and I certainly don't

12 mind her asking about them, although there

13 may be some that don't - that aren't

14 Mr. Overton's property.  But she's indicated

15 that Mr. Mairs took these, so maybe he can

16 look through those, and then, obviously, the

17 ones that are not Mr. Overton's, we just need

18 those identified.  

19 And, again, I'm not sure exactly what

20 she's offering them for.  They show a lot of

21 issues related to erosion up and down the

22 coast, which obviously we're not here about

23 today, but if she's doing it to orient the

24 property, we don't have a problem with that.

25 MS. WEESE:  And that really is our
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1 focus, is to orient the property.

2 MR. HOPF:  Just locationwise?

3 MS. WEESE:  Location, right.  That will

4 maybe give some focus to the drawings.

5 MR. HOPF:  With those caveats, we don't

6 mind her going forward.

7 MS. WEESE:  Thank you very much.

8 THE COURT:  May I just see them before

9 you---

10 MS. WEESE:  Yes.  In fact, one of these

11 will be your copy, Your Honor.  Would you

12 like to see them before I [inaudible]?

13 THE COURT:  No.  That's fine.  You may

14 proceed.

15 MS. WEESE:  Thank you, Your Honor.

16 Q. Mr. Mairs, you have before you photographs that

17 have been marked Respondent's Exhibit 1 through 12

18 for identification purposes only.  For now, will

19 you please focus on Respondent's Exhibits 1 and 2

20 and tell me if you recognize those photographs?

21 (RESPONDENT'S EXHIBIT NOS. 1-2

22 (MARKED FOR IDENTIFICATION

23 A. Yes, I do.  It's aerial photography that I

24 incorporated into a PowerPoint presentation.

25 Q. Did you take those photos?
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1 A. No.  I utilized DOT aerial photos that were

2 provided to us in 2006 that we utilize for

3 applications and location of properties.

4 Q. And when you say "utilized by us," are you

5 referring to the Division of Coastal Management?

6 A. Division of Coastal Management, yes, ma'am.

7 Q. Is this standard operating procedure for the

8 Division of Coastal Management to use aerial

9 photography taken by the Department of

10 Transportation?

11 A. Yes, ma'am.

12 Q. Why is that?

13 A. It helps us to get - you know, get a little of bit

14 of a history of the property.  We go back in

15 sequences of about five years.  And, usually, when

16 we accept an application, I will incorporate using

17 a grid to establish coordinates of the property of

18 interest that is within that application.  So that

19 information is provided into the investigation

20 report that I generate so our staff in Morehead

21 City and the staff at the Army Corps of Engineers

22 could utilize it as well locating it.

23 Q. When were these two aerial photos taken?

24 A. These were taken - you can see at the top - it's

25 May 26th, 2006.
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1 Q. Now, Mr. Mairs, we've already established that the

2 local permitting officer issues the minor permit

3 application or minor CAMA permits.  You're

4 involved in other - other types of CAMA

5 permitting - general permits, major permits.  

6 So by way of saying this, I want you to focus

7 your responses to these pictures on the location,

8 not your particular use for your project---  

9 A. That's correct.

10 Q. ---as we continue.  

11 So can you see the property that's the

12 subject of this contested case hearing in this

13 aerial photograph?

14 A. Yes, ma'am.

15 Q. Is it indicated in any way on those photographs?

16 A. It's indicated with a green arrow.

17 Q. Okay.

18 A. And it's zoomed in on 2 to - zoomed a little

19 closer.

20 Q. Where is the property?

21 A. The property is located on the north end of Figure

22 Eight Island adjacent - just adjacent to Rich

23 Inlet, which is depicted on Exhibit 1.  So it's on

24 the very north end of Figure Eight Island.

25 Q. Okay.  
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1 MS. WEESE:  Your Honor, I'd ask to have

2 Respondent's Exhibit 1 and 2 entered into

3 evidence.

4 (RESPONDENT'S EXHIBIT NOS. 1-2

5 (OFFERED INTO EVIDENCE

6 THE COURT:  Any objection?

7 MR. HOPF:  No, sir.

8 THE COURT:  Respondent's Exhibits 1 and

9 2 are admitted.

10 (RESPONDENT'S EXHIBIT NOS. 1-2

11 (RECEIVED INTO EVIDENCE

12 MS. WEESE:  Thank you, Your Honor.

13 Q. Now for Respondent's - now if you'd take a look at

14 Respondent's Exhibits 3, 4, 5.  And I'm without a

15 copy myself, so if we could just go through the

16 ones that were taken this year and tell me where

17 that number stops, Mr. Mairs, then we could focus

18 on those.

19 A. 3 through 12 were all taken this year from March

20 through, I believe, July.

21 Q. All right.  Let's focus on the ones that were

22 taken in March.  Okay.  Would that be Respondent's

23 Exhibits 3 through 8?

24 A. 3 through 6.

25 Q. 3 through 6.  Okay.  Did you take those
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1 photographs, Mr. Mairs?

2 (RESPONDENT'S EXHIBIT NOS. 3-6

3 (MARKED FOR IDENTIFICATION

4 A. I did not take Exhibit 3 and 4.

5 Q. How can you tell?

6 A. I was not in the plane.  That was taken by Tara

7 Croft, who is our compliance enforcement

8 representative, and I asked her to - she was doing

9 routine surveillance, and I asked her if she could

10 get some photographs of Figure Eight Island for

11 me.

12 Q. All right.  Do they fairly and accurately---  Did

13 you see the subject property in March of this

14 year?

15 A. Yes.

16 Q. Okay.  Do those pictures fairly and accurately

17 represent the site as it appeared then?

18 A. Yes, ma'am.

19 Q. Okay.  And do those photos indicate - is it

20 indicated on those photos the perspective from

21 which they were taken with regard to direction?

22 A. Yes, ma'am, it's indicated at the top.

23 Q. Okay.  

24 MS. WEESE:  Your Honor, I would like to

25 ask to have Respondent's Exhibits 3 through 6



08 EHR 1090 Page 122

Scott Court Reporting, Inc.
130 Angle Place

Stokesdale, North Carolina 27357
336/548-4371

1 admitted into evidence.

2 (RESPONDENT'S EXHIBIT NOS. 3-6

3 (OFFERED INTO EVIDENCE

4 THE COURT:  Any objection?

5 MR. HOPF:  No, Your Honor.

6 THE COURT:  Respondent's Exhibits 3

7 through 6 are admitted.

8 (RESPONDENT'S EXHIBIT NOS. 3-6

9 (RECEIVED INTO EVIDENCE

10 Q. Okay.  Let's take a look at Respondent's

11 Exhibit 7, Mr. Mairs.  Did you take that

12 photograph?

13 (RESPONDENT'S EXHIBIT NO. 7

14 (MARKED FOR IDENTIFICATION

15 A. No, ma'am.  That was taken by my district manager,

16 Dr. Steven Everhart.

17 Q. Okay.  And how can you be sure you did not take

18 it?

19 A. How can I be sure?

20 Q. Yes.

21 A. I was there with him that day, and I am actually

22 in that picture assessing the sandbags.

23 Q. Okay.  So that's you in Respondent's Exhibit 7?

24 A. That's me.

25 Q. Okay.  Does that photograph fairly and accurately
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1 represent the site as it appeared in July '08?

2 A. Yes, ma'am.

3 Q. Okay.  Now let's take a look at Respondent's

4 Exhibit 8.  Did you take that picture?

5 (RESPONDENT'S EXHIBIT NO. 8

6 (MARKED FOR IDENTIFICATION

7 A. No, ma'am.  Again, that was taken by Dr. Everhart.

8 Q. And were you and Dr. Everhart on this site at the

9 same time?

10 A. At the same time.  We were doing basically the

11 whole strip on the north end where the sandbags

12 exist.

13 Q. Does that photograph fairly and accurately

14 represent the site as it appeared in July 2008?

15 A. Yes, ma'am.

16 Q. And how about Respondent's Exhibit 9; when was

17 that taken?

18 (RESPONDENT'S EXHIBIT NO. 9

19 (MARKED FOR IDENTIFICATION

20 A. That was also taken in July of this year.

21 Q. Okay.  Did you take that photograph?

22 A. No, ma'am.  That was taken - that was on a later

23 date.  That was taken by Shaun Simpson, who is our

24 environmental technician in the Wilmington Office.

25 Q. Do you recognize that - where that photograph was
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1 taken?

2 A. Yes, ma'am.

3 Q. Where?

4 A. The Overton property.

5 Q. Okay.  How can you recognize it?

6 A. Just my familiarization with the area on the north

7 end and structures that are there.  It's a 

8 single-family house and my experience on that

9 island.

10 Q. How often are you on Figure Eight Island?

11 A. Generally, I would say at least once a week, but

12 lately, in the last few months, we've been up

13 there once or twice a week, not on this specific -

14 but on the island.  I do site assessments, site

15 visits with general contractors that are

16 representing property owners, you know, who apply

17 for pier permits, so I'm there all the time.  So

18 very familiar with the island.

19 Q. How about Respondent's Exhibit 11 or 10?  Are we

20 on 10 now?

21 A. 10.

22 Q. Okay.  Respondent's Exhibit 10, do you recognize

23 that photograph?

24 (RESPONDENT'S EXHIBIT NO. 10

25 (MARKED FOR IDENTIFICATION



08 EHR 1090 Page 125

Scott Court Reporting, Inc.
130 Angle Place

Stokesdale, North Carolina 27357
336/548-4371

1 A. Yes, ma'am.

2 Q. Okay.  When was it taken?

3 A. That was taken the same day that Shaun and I were

4 up on the island doing the sandbag assessment.

5 Q. And, again, was that in July 2008?

6 A. Yes, ma'am.

7 Q. Does it fairly and accurately represent the site

8 as it appeared to you that day?

9 A. Yes, ma'am.

10 Q. And is that - is that the property that - is that

11 on the Overton property?

12 A. Directly in front of the - the picture is taken

13 directly in front of the Overton property looking

14 south so you do see the adjacent property owner

15 structure.  That structure adjacent to this

16 adjacent property or adjacent lot.

17 Q. In a moment, I'm going to ask you to mark that

18 adjacent structure so that we don't confuse it

19 with Mr. Overton's.

20 A. Okay.  I believe that is the Nelson property, if

21 I'm not mistaken.  Yes.

22 Q. Okay.  Now let's see.  The other thing - are we up

23 to 12 now?

24 A. We're on 11.

25 Q. We're on 11.  Okay.  Well, if you would - tell me
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1 if you recognize 11.

2 (RESPONDENT'S EXHIBIT NO. 11

3 (MARKED FOR IDENTIFICATION

4 A. Yes, I do.  That was shot that same day with Shaun

5 Simpson.  She took that shot when we were doing

6 the sandbag assessments, and that's--- 

7 Q. Okay.  And where is that photograph?

8 A. That is taken in front of the Overton property.

9 Q. Okay.  And does it fairly and accurately represent

10 the site as it appeared on that day?

11 A. Yes, ma'am.

12 Q. Okay.

13 A. From this angle too.  This is looking to the north

14 so that shows the Cagney property adjacent.

15 Q. The Cagney property, did you say?

16 A. The Cagney property, I believe, is the adjacent

17 property owner to the north.

18 Q. And, again, when we finish, I'm going to ask to

19 approach so that you can put an X through those

20 adjacent properties.

21 And now we are at Respondent's 12.  Do you

22 recognize that photograph, Mr. Mairs?

23 (RESPONDENT'S EXHIBIT NO. 12

24 (MARKED FOR IDENTIFICATION

25 A. Yes, ma'am.
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1 Q. What is that a photograph of?

2 A. That's a shot taken in front of the Overton

3 property looking north.

4 Q. Was it taken in July 2008?

5 A. Yes, ma'am.

6 Q. Do you know whether you or Ms. Simpson---

7 A. Ms. Simpson took that photo.

8 Q. Okay.  Does it fairly and accurately represent the

9 site as it appeared that day?

10 A. Yes, ma'am.

11 Q. Do you see adjacent property in that---

12 A. Yes.  You see two or three different adjacent

13 property owners based on the angle, so it shows at

14 least three other ones.

15 Q. All right.

16 MS. WEESE:  Your Honor, at this point, I

17 would move to have Respondent's Exhibits 1

18 through 12 admitted into evidence with the

19 caveat that Mr. Mairs is going to be marking

20 through any adjacent property that appears in

21 9 through 12 or in any of the photographs.

22 THE COURT:  I thought we had already

23 admitted---

24 MS. WEESE:  We have.

25 THE COURT:  ---1 through 6 maybe or
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1 something.

2 MS. WEESE:  I apologize, Your Honor.  So 

3 we - this would be to admit---

4 THE COURT:  What about 7 through 12?

5 MS. WEESE:  7 through 12, yes, Your

6 Honor.

7          (RESPONDENT'S EXHIBIT NOS. 7-12

8          (OFFERED INTO EVIDENCE

9 THE COURT:  Any objection?

10 MR. HOPF:  No objection for the limited

11 purpose of locating and depicting the

12 property as described by Mr. Mairs---

13 MS. WEESE:  At that---

14 MR. HOPF:  ---at that time.

15 MS. WEESE:  We - Respondent will accept

16 that limitation.

17 THE COURT:  7 through 12 are admitted.

18          (RESPONDENT'S EXHIBIT NOS. 7-12

19          (RECEIVED INTO EVIDENCE

20 MS. WEESE:  Okay.  Thank you very much.

21 Q. Mr. Mairs---

22 MS. WEESE:  I need just one minute, Your

23 Honor.

24 (Thereupon, there was a pause in the

25 proceeding.)
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1 MS. WEESE:  All right.  Your Honor, no

2 further questions.

3 THE COURT:  All right.  Any further

4 questions of this witness?

5 MR. HOPF:  Just a couple, Your Honor.

6 CROSS-EXAMINATION

7 BY MR. HOPF:

8 Q. Mr. Mairs, in your consideration of the

9 application for a minor development permit in this

10 instance, did you consider the North Carolina

11 Building Code requirements?

12 A. Yes, sir.

13 Q. Are you familiar with the North Carolina Building

14 Code requirements specifically for swimming pools

15 in coastal high hazard areas?

16 A. Yes, sir.

17 Q. You're not a registered structural engineer,

18 correct?

19 A. No, sir.

20 Q. You're not a licensed architect?

21 A. No, sir.

22 Q. You agree that what's shown on this blowup of

23 Exhibit 7 is a swimming pool?

24 A. The top portion of it, I believe, is a swimming

25 pool.  The bottom structure is outside of the
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1 swimming pool.

2 Q. That bottom part of that structure is attached to

3 the top part as support for the upper part of the

4 structure, correct, as you understand that

5 drawing?

6 A. Proposed, yes.  I believe that that structure

7 underneath it is underneath that pool.

8 Q. And do you have any reason to believe or state to

9 this Court that the drawing depicted in Exhibit 7

10 there is inconsistent with or not required by the

11 North Carolina State Building Code for swimming

12 pools in a high hazard area?

13 A. If it is, that would be addressed in our rules.  I

14 believe that our rules in 7H address the building

15 codes that are required, but I believe ours

16 would - in this case, I believe that it would be

17 more restrictive in the design of those components

18 supporting the pool.

19 Q. When you say "in ours," you're talking about in

20 the CAMA regulations?

21 A. Yes, sir.  The AEC rules, I believe, would come

22 into effect that would preclude a structure like

23 that to be underneath that pool.

24 Q. Is there any definition of a swimming pool or what

25 is a swimming pool in the CAMA regulations?
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1 A. I don't believe so.

2 Q. Are there any design requirements for a swimming

3 pool in the CAMA regulations?

4 A. I don't believe so.

5 Q. But there are references in the CAMA regulations

6 requiring adherence to the North Carolina Building

7 Code, correct?

8 A. Yes, sir.

9 Q. And where the building codes specify something,

10 the CAMA regulations say that that building code

11 should be followed, correct?

12 A. If it's inconsistent with our rules, though, then

13 I would say that we would look at whatever is most

14 restrictive in that aspect.  So we do address

15 building codes and we rely on the - you know, once

16 it goes through the application process, then that

17 permit would be conditioned to address any other

18 state, federal, or local regulations.  So I think

19 that would be handled through the permit

20 condition.

21 Q. Were you here when I asked Ms. Bouffard about

22 Section .0308 and the reference to the North

23 Carolina Building Code?

24 A. Yes, sir, I was here.

25 Q. Under subsection (d)?
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1 A. Yes, sir.

2 Q. And it talks about complying with the building

3 code?

4 A. Yes, sir.

5 Q. And you have testified that the CAMA regulations

6 don't set out any design definitions or

7 requirements for pools, right?

8 A. I don't believe they do.

9 Q. All right.  But the building code - you've heard

10 testimony here today - does for swimming pools in

11 high hazard areas, correct?

12 A. Could you repeat that?

13 Q. You've heard testimony here today that the

14 building code of North Carolina does set out a

15 design requirements for swimming pools in high

16 hazard areas?

17 A. Correct.

18 Q. And you don't have any reason to disagree with

19 that or dispute that, do you?

20 A. I believe that in this case it would be

21 inconsistent.  I think the building code would be

22 addressed for structures that are not in this

23 location, and I believe the location of this

24 structure and the components underneath it would

25 be inconsistent with our AEC rules.
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1 Q. I think that - well, in fact, I think you're

2 exactly correct.  Isn't it true that we have an

3 inconsistency here?  The CAMA regulations don't

4 provide any design requirements and the North

5 Carolina Building Code does, correct?

6 A. I would say for structures, but for structures

7 that are accepted in this location of the setback,

8 I would say we would not - we would not authorize

9 something with these components in that area. 

10 These are exceptions.  These are expendable

11 structures.

12 Q. And I understand you wouldn't authorize it. 

13 That's the basis for your denial of this permit,

14 right?  So we're clear on that.

15 A. True.

16 Q. But my question is, for swimming pools -

17 specifically for swimming pools, you've already

18 testified CAMA doesn't provide any guidance in

19 terms of a definition of what a pool is or for the

20 design requirements for a pool in coastal areas,

21 agreed?  You've already---

22 MS. WEESE:  Objection.  Asked and

23 answered.

24 THE COURT:  Overruled.

25 Q. You've already said you agree with that?  There is



08 EHR 1090 Page 134

Scott Court Reporting, Inc.
130 Angle Place

Stokesdale, North Carolina 27357
336/548-4371

1 no requirement?  There is no guideline in CAMA

2 regulations?

3 A. That I'm aware of.

4 Q. That you're aware of.  But there are design

5 requirements under the North Carolina Building

6 Code for pools in high hazard areas?

7 A. Correct.

8 Q. All right.  And, specifically, in .0308 where the

9 provisions are inconsistent, it says that the more

10 restrictive provision shall control, correct?  And

11 I'm talking about the paragraph discussing the

12 building code.  That's subpart (B).

13 A. Uh-huh, yeah.  I'm reading it right here.  Yes,

14 it's the last sentence in the paragraph that

15 addresses other AEC rules.  So, in this case, I

16 would say that this would be the - less

17 restrictive to allow for the structure to go in

18 there, so---

19 Q. So it's your testimony that a pool could be built

20 there - can be built there, but it cannot comply

21 with the building code in order to be accepted by

22 CAMA?

23 A. In this location.

24 Q. So if someone in Mr. Stirewalt's position is to

25 design a pool that does not comply with the state
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1 building code, which is a mandatory provision,

2 otherwise CAMA will deny it?

3 A. Again, that's case specific on the location of

4 where the pool is located.  Whatever structures

5 that are subject to those codes are also subject

6 to our rules and any others state or federal

7 regulations.  So, in this case, this is

8 inconsistent with those.

9 Q. It's an inconsistency?

10 A. With our AEC rules.

11 Q. Yes.  Okay.  Are you familiar with whether

12 Wilmington has jetties and groins in Wrightsville

13 Beach?

14 A. Yes.  Navigational jetties, yes, to protect

15 navigational channels.

16 Q. Okay.  And, specifically, jetties and groins and

17 seawalls and bulkheads and breakwaters - we've

18 talked about those here this morning - those are

19 specifically defined as erosion control devices

20 under the CAMA regulations, correct?

21 A. Yes, those are in the definition.

22 Q. Those are set out in the definition both in the

23 CAMA regulations, and also, as Ms. Weese noted,

24 the General Statutes of North Carolina defines

25 what an erosion control device is?
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1 A. Correct.

2 Q. And it includes those structures?

3 A. It does include the ones that you stated.

4 Q. But it does not include, by definition, swimming

5 pools, does it?

6 A. Correct.

7 Q. Now these photographs that you've been shown, you

8 would agree that the conditions that these types

9 of properties - at this property - coastal

10 properties changes frequently?

11 A. It's very dynamic.

12 Q. It's a dynamic environment, so literally -

13 certainly, from week to week but even day to day,

14 the conditions out other can change?

15 A. Correct.

16 Q. So, literally, these pictures are a snapshot in

17 time, not necessarily representative of what was

18 there the day before or has been there since the

19 pictures were taken.  You'd agree with that?

20 A. This shows a pretty good sequence of probably the

21 last few months of what has been going on at this

22 property.  These photos are pretty accurate on

23 what's out there today.

24 Q. It's a pretty accurate general description, but

25 you agree that conditions change literally day to
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1 day?

2 A. Correct.

3 Q. All right.  Let me ask you this, Mr. Mairs.  Is

4 there a provision - in a circumstance like this

5 when CAMA does not agree with or like a design of

6 the structure like this pool, is there a mechanism

7 in which CAMA can sit down with the property

8 owner and someone like Mr. Stirewalt working for

9 the owner and come up with a design that will

10 comply with code like the building code but also

11 come within what the CAMA officials would like to

12 see on the coast?

13 A. Yeah, I mean that could be just communication

14 based on responses or additional information that 

15 either the local permitting officer or DCM sends

16 out to the applicant.  We could get them a

17 description on why we feel there may be some

18 concern, and we can address it that way and say,

19 "Hey.  The application is on hold.  Here's

20 additional information, and some of the stuff that

21 you are providing could potentially lead toward a

22 denial."  

23 So we - I would say it's in the additional

24 letter, and also, there could be - you know, they

25 could call and say, "Hey.  Can we have a sit-down? 
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1 Can we get everybody together and see if we can

2 find some sort of common ground that would make it

3 consistent?"  That happens all the time.

4 Q. Is CAMA willing to do that in this instance for

5 Mr. Overton and this pool design?

6 MS. WEESE:  Objection.  I'm not sure

7 Mr. Mairs has the authority to speak to that

8 issue, although we will be---

9 MR. HOPF:  I'm just asking generally.

10 THE COURT:  Objection sustained.

11 Q. Okay.  Let me ask you to look at Photograph

12 Number 7.  There's some equipment up the beach, if

13 you will - some machinery.  Do you see that?

14 A. Yes, sir.

15 Q. Do you know what that is?

16 A. Yes, sir.  That is - the adjacent riparian

17 property owner received a CAMA minor permit

18 through New Hanover County to bring in

19 beach-compatible sand to place on top of the bags.

20 Q. Okay.

21 A. So they were currently in the process of doing

22 that.  They're just finishing up.

23 Q. Adding sand to the beach?

24 A. Yeah.  They went through a CAMA minor permit for

25 that.
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1 MR. HOPF:  All right.  Thank you,

2 Mr. Mairs.

3 MS. WEESE:  That's all I have, Your

4 Honor.  Thank you.

5 THE COURT:  When you say that you were

6 assessing the sandbags in one of these

7 photos, what does that mean?

8 THE WITNESS:  Yes, sir.  We were asked

9 by the Coastal Resources Commission to

10 address all the sandbags that have been

11 authorized through our Division throughout

12 all twenty coastal counties that were -

13 basically, that information - we've got GPS

14 orients.  We got photos of each - we've got

15 two photos of each lot that have sandbags,

16 and that information was compiled in a

17 presentation that was presented by our staff

18 to the Coastal Resources Commission at this

19 past meeting.  

20 So we were trying to finalize what we

21 were asked to do.  I'm the field

22 representative for New Hanover County, so my

23 job was to go to all - pull all the permits

24 that were issued to the property owners that

25 do have sandbags there, and we just assess -
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1 basically go out there and assess basically

2 how the structures are located, the integrity

3 of the structures, are they in compliance, et

4 cetera.  We just basically go out there and

5 do an assessment.  And this was one of the

6 properties that we went to.

7 THE COURT:  So you have to get a CAMA

8 permit to put sandbags in front of your---

9 THE WITNESS:  Yes, sir.  If your house

10 is deemed as imminently threatened, you could

11 qualify for temporary sandbags, which is a

12 general permit that our office issues.  That

13 would come through the State.

14 THE COURT:  When you say "temporary,"

15 what does that mean?

16 THE WITNESS:  Well, sandbags are -

17 because North Carolina prohibits hardened

18 structures, permanent structures, we do allow

19 for the placement of temporary sandbags to be

20 placed in front of property owners who are

21 imminently threatened.  It's a condition that

22 they could keep the bags in place until, say,

23 that local government or that town

24 establishes a renourishment program to keep

25 the houses or, you know, portions of the
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1 houses that are threatened or to offer the

2 property owner to relocate the house.  So

3 it's a temporary measure and we allow for

4 them, but they do - they do hold conditions.

5 THE COURT:  Using Respondent's Exhibit 3

6 there, where is the vegetation line?

7 THE WITNESS:  Okay.  Exhibit 3, the

8 location of where we located the first line -

9 since there are sandbags located on this

10 property, we located that mark on the

11 landward side of the existing sandbags, and

12 then from that point, you go landward sixty

13 feet.  And that is basically the small

14 structure setback, and then the exceptions

15 that come into play fall under .0309, so

16 within that location sixty feet back.

17 So you can see that, I would say, a good

18 majority of the house, as it is today, is

19 within that setback.

20 THE COURT:  So where is the proposed

21 location of the pool?

22 THE WITNESS:  It would be on the

23 landward side - as proposed, it would be on

24 the landward side of that wooden fence and in

25 between that fence and the structural - I
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1 guess the foundational components of that

2 house.  So it's a very narrow - narrow area. 

3 UNIDENTIFIED MALE:  Twelve foot.

4 THE WITNESS:  It looks to be, based on

5 the plans that were provided, approximately

6 twelve feet in width and approximately, I'd

7 say, fifty-eight feet in length.  So it would

8 be right in front of - pretty much right in

9 front of the house.  

10 THE COURT:  I'm trying to understand the

11 position that your CAMA office has taken. 

12 There are some questions concerning - I think

13 your testimony was that you felt that the

14 CAMA office's position was - code was more

15 stringent than the state building code?

16 THE WITNESS:  I believe it would be in

17 this case that the rules that apply for

18 erosion control structures, hardened

19 structures - it would be inconsistent with

20 those areas of environmental concerns in our

21 rules that address those types of structures.

22 THE COURT:  I'm trying to understand why

23 the state building code would have a

24 definition of when - what kind of structures

25 you have to have for a pool if, in fact, you



08 EHR 1090 Page 143

Scott Court Reporting, Inc.
130 Angle Place

Stokesdale, North Carolina 27357
336/548-4371

1 never could apply it in a particular

2 situation, at least from the perspective of

3 the CAMA office.

4 THE WITNESS:  In this case, I would say

5 that the - that the location of where this -

6 the pool and the components underneath the

7 pool in this location - it would be

8 inconsistent with our rules.  I do think that

9 they apply in areas that are still prone to

10 areas of - you know, high hazard flood areas,

11 and I understand that.  But I would say, in

12 this case, as proposed, that structure would

13 not.

14 (Tape changed and begins mid sentence.)

15 FURTHER CROSS-EXAMINATION

16 BY MR. HOPF:

17 Q. ---staked a permissible area, so to speak, is

18 roughly twelve feet wide by fifty-eight feet long

19 on the Overton property?

20 A. No.  I was talking about the dimensions of the

21 pool - the dimensions of the proposed pool.  So

22 where we located that first line, we basically

23 located the first line or the setback location and

24 what could be - what could be potentially within

25 that area.
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1 Q. And the distance from your line back to the house

2 was about twelve feet?

3 A. I've got my field notes that day.  It was - I have

4 that approximately seven feet - six and a half

5 feet seaward of the concrete wall or from the

6 existing privacy fence is basically where I

7 located it, and then from that point, we

8 established where the sixty-foot setback would be. 

9 So I'm not sure exactly where we pulled it

10 from - I don't remember pulling it from an

11 existing piling, but we pulled it back from - I

12 pulled it from the fixed structure that's running

13 seaward of the - seaward of the property.

14 Q. Okay.  

15 A. So I guess you could scale it off and---

16 Q. If Mr. Stirewalt's notes reflect twelve feet three

17 inches from the structure of the house out to the

18 point where you staked the vegetation line, would

19 that be consistent with your recollection?

20 A. The location?  Sorry.  The area in between?

21 Q. Yes.  The distance from the house - the most

22 oceanward part of the house piling out to where

23 you staked the vegetation line.

24 A. I don't have that indicated on my - on my field

25 notes.
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1 MR. HOPF:  Okay.  Thank you.  That's

2 all.  Thank you, Your Honor.

3 THE COURT:  You may step down.

4 THE WITNESS:  Did I need to indicate

5 anything?

6 MS. WEESE:  Yes.  If you would bring

7 those back.  I'll give you this pen and you

8 can work on that while we call our next

9 witness, if that would be all right with you,

10 Your Honor.  

11 THE COURT:  All right.

12 MS. WEESE:  Respondent has one more

13 witness.

14 THE COURT:  You're wanting him to

15 indicate something on an exhibit that has

16 already been admitted or---

17 MS. WEESE:  Well, during---

18 MR. HOPF:  I don't have any objection. 

19 I think she was going to mark the properties

20 that were not the Overton - or he was going

21 to, based on his---

22 MS. WEESE:  Right.  I understood that

23 that was part of our agreement that he 

24 would---

25 MR. HOPF:  That's fine.
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1 THE COURT:  Okay.  I was trying to get

2 some clarification on what he was doing.  

3 MR. HOPF:  We have no objection to that.

4 THE COURT:  All right.  He may do that.  

5 MS. WEESE:  At this time, Respondent

6 would call Ted Tyndall, Your Honor.

7 - - - - - - - -

8 MICHAEL TED TYNDALL,

9 a witness called on behalf of the Respondent, being

10 first duly sworn in the above-entitled matter, was

11 examined and testified on his oath as follows:

12 DIRECT EXAMINATION

13 BY MS. WEESE:

14 Q. Good morning, Mr. Tyndall.

15 A. Good afternoon.

16 Q. Oh, afternoon.  Okay.  Would you please state your

17 full name for the record.

18 A. Michael Ted Tyndall.

19 Q. And, Mr. Tyndall, where do you work?

20 A. I work with the Department of Environment and

21 Natural Resources with the Division of Coastal

22 Management in Morehead City.

23 Q. Okay.  And what is your position with the Division

24 of Coastal Management?

25 A. I'm the assistant director for permits and
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1 enforcement for the twenty coastal counties in

2 North Carolina.

3 Q. Okay.  How long have you worked with the Division

4 of Coastal Management?

5 A. I've worked with the Division of Coastal

6 Management approximately seventeen years and the

7 State approximately twenty-two.

8 Q. Okay.  Have you always held the position of

9 assistant director?

10 A. No.  Since my tenure with the Division, I have

11 been a field rep in the Washington Regional

12 Office.  I transferred to a field rep in the

13 Morehead City Office, became the district manager

14 in the Morehead City Office after sometime, and

15 then in 2004, became the assistant director for

16 permits and enforcements for the Division.

17 Q. And what are some of your responsibilities as the

18 assistant director for permits and enforcement

19 that is specific to that position?

20 A. The key responsibilities I have is to ensure that

21 the CAMA, Coastal Area Management Act, and the

22 State Dredge and Fill laws are applied accurately

23 and appropriately in the twenty coastal counties

24 in North Carolina.  I oversee the four regional

25 offices that we have:  the Elizabeth City Office,
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1 the Washington Regional Office, the Morehead City

2 Office, and the Wilmington Office.  I oversee the

3 district managers there to ensure that they're

4 applying rules appropriately.  

5 Q. How often do you get out - do you still get out in

6 the field?

7 A. I do.  Litigation seems to be taking more of our

8 time, so I get out less than I used to, but I'm

9 still out in the field approximately one, maybe

10 two days.  And most of the time, this is - I'd say

11 one day a week.  It's when a district manager or a

12 field rep has some issues that are somewhat

13 complex, the setting is somewhat unique, and

14 they're looking for support, assistance, guidance

15 into how to apply the rules in those settings. 

16 Q. Okay.  And were it not for all this litigation,

17 would you be out in the field more, do you think?

18 A. I think so.  I certainly would.  One thing I would

19 like to do is have consistency throughout the

20 state, from the north to the south, and the only

21 way you can do that is to have people that have

22 commonality, have been in all the areas to kind of

23 train everyone in the same way.

24 Q. And just to clarify, when you say "consistency

25 throughout the state," you are referring to only
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1 the twenty coastal counties covered by the Coastal

2 Area Management Act, correct?

3 A. That is correct.

4 Q. And in DCM's world, that's the state, right?

5 A. Yeah.  When I say throughout the state, certainly,

6 it's just the twenty coastal counties from

7 Currituck to Brunswick County, and in particular,

8 I'm concerned about the areas of environmental

9 concern that the Coastal Resources Commission has

10 established.  

11 Q. Is it - well, during the course, then, of your

12 seventeen years with DCM, is it fair to say that

13 you are very familiar with the Coastal Area

14 Management Act?

15 A. I believe so.

16 Q. And how about with the state guidelines that are

17 promulgated by the Coastal Resources Commission;

18 do you have involvement with those on a regular

19 basis?

20 A. I do.  One thing that I did fail to mention,

21 certainly, when you asked me earlier as to what

22 duties I have is, I do serve as staff to the

23 Coastal Resources Commission in assisting them in

24 adopting rules and regulations.  We draft rules

25 and present it to the Commission for their
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1 adoption.  So I am familiar with the rules and

2 regulations.  I have drafted many rules myself and

3 presented those to the Commission for adoption.

4 Q. And during the course of your career with DCM and

5 particularly now as assistant director, are you

6 familiar with how the Coastal Resources Commission

7 interprets its guidelines?

8 A. I'd like to think so.  And, certainly, when there

9 are cases that we have uncertainty ourselves, we

10 will go back to the Commission and ask for a

11 declaratory ruling to make sure that we are

12 interpreting the rules the way they would like.

13 Q. Mr. Tyndall, I neglected when we started talking

14 to ask you to talk a little bit about your

15 educational background since high school.

16 A. I have a - I received a bachelor of science in

17 biology from East Carolina University in 1976.  I

18 received a master's in biology from East Carolina

19 University in 1987.  I received a master's in

20 business administration from East Carolina

21 University in 1998.

22 Q. With regard to your biology degrees, is there

23 any - are there particular areas of study that you

24 have pursued within that general category?

25 A. My master's degree - my thesis was on the
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1 estuarine system.  I concentrated on the estuarine

2 fishes and the marsh and the feeding and habitat

3 value that they provide.  That would probably be

4 my concentration.

5 Q. Mr. Tyndall, not that this is relevant to the

6 case, but I am new to representing DCM, and so

7 will you just explain what estuarine system - what

8 that means in the context of our coast?

9 A. Yeah.  The estuarine system is the area where the

10 saltwater and the freshwater mix.  It's the - runs

11 anywhere from probably very low salt content up in

12 the headwaters systems up in the inland areas as

13 well as maybe some of the upper counties where

14 there is less tidal flux from the inlets.  It's

15 the estuarine waters, the coastal marsh system. 

16 It's the shoreline.  It's the interaction of all

17 these systems along the coastal area that we

18 consider the estuarine area.

19 Q. Does that include oceanfront?

20 A. It does include, I believe, the - maybe three

21 miles offshore to ocean water.  I think it's -

22 estuarine waters is three miles offshore.

23 Q. Would it include the location of the property in

24 question in this permit?

25 A. Yes, it would.
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1 Q. Okay.  Well, let's move---

2 MS. WEESE:  Your Honor, before I move to

3 the specifics of Mr. Tyndall's involvement in

4 this case, I would like to tender him as an

5 expert in the area of coastal biology and

6 estuarine waters as well as the Coastal Area

7 Management Act with particular emphasis on

8 the state - application of the state

9 guidelines.

10 THE COURT:  What says the counsel for

11 Petitioner?  I'll give you the opportunity to

12 voir dire the witness, if you'd like.

13 MR. HOPF:  Your Honor, I don't have any

14 objection to the extent that Ms. Weese is

15 offering him with regard to his familiarity

16 with CAMA regulations and dealings with CAMA

17 regulations.  Is that the scope of - in

18 addition to the biology?  I don't have any

19 challenges on the biology issues, but---

20 MS. WEESE:  You mean familiarity - his

21 personal knowledge as opposed to making legal

22 determinations?

23 MR. HOPF:  Exactly.

24 MS. WEESE:  Correct.  I'm tendering him

25 for his broad personal knowledge of how those
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1 rules are applied and interpreted.

2 MR. HOPF:  I don't have any objection to

3 that.

4 THE COURT:  All right.  He's admitted as

5 an expert in what you've just stated---

6 MS. WEESE:  Thank you, Your Honor.

7 THE COURT:  ---with the limitations that

8 the attorney brought out.

9 Q. Okay.  Well, turning to this particular case,

10 Mr. Tyndall, will you describe your involvement in

11 this case including---  I'll stop there.

12 A. I was asked to provide input into an application. 

13 We were having a local permitting officer training

14 session in Morehead City early in the year, and I

15 was asked to look at an application that there was

16 a proposal that was being couched to be a swimming

17 pool proposal in the setback, that there were some

18 unique characteristics in the design or some very

19 substantial structures associated with it, and

20 they asked for my thoughts and input in that.

21 Q. Now in the course of asking for your thoughts and

22 input into that, did you have a chance to see the

23 minor permit application and accompanying

24 structural and site drawings that have been

25 admitted into evidence?
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1 A. Yes, I did.

2 Q. Okay.  And you're aware of the basis for the

3 permit denial in this case?

4 A. Yes, I am.

5 Q. And did you agree with the local permitting

6 officer's decision to deny this permit?

7 A. Yes, I do.

8 Q. And do you still---  You answered that already.

9 Okay.  Mr. Tyndall, are you aware of how the

10 state guidelines address this issue of what

11 happens if design specifications for a structure

12 are inconsistent with the CAMA regulations,

13 particularly since today we're talking about -

14 areas of environmental concern - with those

15 standards?  

16 A. Yes, I am.

17 Q. Could you elaborate on that for us?

18 A. Yeah.  I will try.  I don't have any regulations

19 in front of me, but it does talk about that in

20 certainly development standards, construction

21 standards, they need to be consistent with the

22 North Carolina Building Code and the floodplain

23 ordinance.  It speaks to - in those cases where

24 it's in conflict, the more restrictive ones shall

25 apply. 



08 EHR 1090 Page 155

Scott Court Reporting, Inc.
130 Angle Place

Stokesdale, North Carolina 27357
336/548-4371

1 In the CAMA regulations, there are two

2 things - it talks about not only the design but

3 the placement of the structure, so it gets into

4 two issues - the location as well as the design. 

5 It tries to stay away from design criteria because

6 that certainly is the - in the purview of the

7 North Carolina Building Code, so it just defers

8 back to that.  As a matter of fact, it references

9 it in a general statement.  It used to be very

10 specific in the regulations, but it was changed to

11 just be generically that you must be consistent

12 with that.  

13 So it's a dual-phase approach that it says

14 the placement of where it can be located must be

15 consistent with Coastal Management, and then it

16 must be also consistent with the North Carolina

17 building Code and the floodplain ordinance

18 requirements.

19 Q. So, Mr. Tyndall, it sounds like you're saying that

20 the agency is not saying no to a pool on this

21 property; it's just no to this kind of pool at

22 this location?  Is that - am I reading - am I

23 understanding you correctly?

24 A. I think that's exactly what the denial had said,

25 that in this particular location with this design,
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1 it does not meet those particular criteria.  One

2 thing that I think has gone on is, again, we - the

3 Coastal Resources Commission and their rules defer

4 to the North Carolina Building Code to ensure that

5 those aspects are being handled.  

6 Yet, I think the North Carolina Building Code

7 does the same thing by deferring back to the CAMA

8 statute as to the locations of where these things

9 could be.  I don't think they get into the

10 location and the placement of it.  I think they

11 defer to CAMA, the Act itself, to ensure that the

12 location is appropriate, and then we - and then

13 the CRC defers to the North Carolina Building Code

14 for the design criteria to be met.  

15 I think that's the intent of it - for these

16 two rules and these two statutes to work together,

17 and that was the overall intent.

18 Q. Why is placement, especially on the oceanfront,

19 such a concern of the CAMA - of the Coastal Area

20 Management Act and the implementing state

21 guidelines?

22 A. Well, certainly, when you get into - that is the

23 foundation of the CAMA on the oceanfront, is to

24 ensure that the location of structures are

25 designed - are placed such that they protect life
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1 and property.  They are just by the nature itself

2 and the system that it's being - the development

3 that's taking place, it's a system that is subject

4 to tremendous erosion, scour, erosional forces

5 from the ocean itself.  

6 So the regulations set it up such that the

7 minimum setback for most development is sixty feet

8 from the first line of stable natural vegetation. 

9 That's the area where there is some stable area. 

10 We're going to say - the Commission rules say,

11 "Okay.  Let's move back a minimum of sixty feet,"

12 because years ago that's how people financed their

13 homes.  They got a thirty-year mortgage.  

14 They were saying, "Okay.  We're going to give

15 you thirty years, but we're saying the average

16 erosion rate along this particular shoreline would

17 be two feet."  You get a mortgage.  You can get

18 your house paid for.  You get the sixty - thirty-

19 year use out of it.  That was the foundation of

20 that setup.  So the location was key.

21 The Commission went on to say - and that's

22 what I think we spoke to in regulation as far as

23 .0309.  There are certain amenities that the

24 Commission is willing to allow to take place

25 inside that setback - outside or waterward of that
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1 sixty-foot setback that are expendable, that do

2 not cause tremendous damage and destruction to

3 neighbors and life and property.  It's not key and

4 essential to the maintenance and the longevity of

5 that permanent structure.  

6 Decks, walkways, swimming pools, fences -

7 these are the amenities that are allowed because

8 they are negligible.  They do not alter the dune

9 system - the protected value of that system.  

10 THE COURT:  Let me get some

11 clarification before you go further.

12 THE WITNESS:  Yes, sir.

13 THE COURT:  I have been, obviously,

14 following the testimony here, but I thought I

15 heard through prior witnesses that it was the

16 location behind the vegetation line or behind

17 the - whatever was marked off was okay, but

18 it was the structure.  

19 Now you're saying I just heard you say

20 it was both of them - both the structure and

21 the location.

22 THE WITNESS:  I'm saying that that is

23 correct.  Typically, development - the

24 Commission's rules speak to a first line of

25 stable natural vegetation.  That's the
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1 leading edge of the dune, we'll say, and then

2 there are setback requirements that are

3 thirty times the annual erosion rate back. 

4 And that's where all the permanent structures

5 can be located.  

6 In trying to allow typical uses of

7 amenities that fulfill the mission of the

8 management objectives of the ocean hazard

9 areas, which is to protect life and property,

10 the Commission has said, "Okay.  We're going

11 to allow certain structures in that setback -

12 in that sixty-foot setback."  These

13 structures can be allowed - they can be

14 placed at this location if they meet certain

15 criteria, and the rules spell out various

16 criteria that must be met.  

17 And some of those are shall not affect

18 or diminish the protective value of the dune. 

19 It talks about shall not be constructed so it

20 takes away the dune value of it to provide

21 that protection for the main structure.  So

22 that's why - yeah, structures can be placed

23 on it.  It says they shall be permitted in

24 this location if they still meet these other

25 criteria.
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1 And that's where the Commission and the

2 LPO is saying - is that it doesn't meet those

3 ifs.  It does - we're putting a structure in

4 a dune system that is going down sixteen,

5 twenty-some feet.  That in itself has to have

6 diminished value of that dune capacity.  That

7 was one of the .0309(a) standards that

8 Ms. Bouffard - Christine denied it on.  So

9 yes, they may be placed there, but they're

10 still certain standards and conditions that

11 have to be met.  

12 And this - a pool - like they were

13 saying, a pool can be allowed there.  One

14 designed such as this with this much

15 structure below it does not meet those other

16 guidelines.  Another pool could or other

17 structures could.  Now there may be cases

18 where - and I'm not sure what the building

19 code says, but there may be cases where a

20 structure could be designed differently to

21 still meet the building code that doesn't

22 create a hardened permanent erosion control

23 structure that this one is functioning as. 

24 That's something that certainly dialogue

25 could take place and we can look at because
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1 we, again, defer to the state building code

2 to ensure that it's met.  Coastal Management

3 and their representatives do not look into

4 that.  We just put a condition on the permit

5 that it shall meet the North Carolina

6 Building Code.  Did I answer your question

7 there?

8 THE COURT:  Yes.

9 Q. Mr. Tyndall, how do you respond to the question

10 that keeps coming up here regarding this is a

11 pool, not a seawall?  In other words, this

12 definition of erosion control structure, have

13 you - what do you understand that to mean?

14 A. Well, there are two things.  Certainly, the

15 statute itself, I think you referenced, 113A-115.1

16 speaks to permanent erosion control structures. 

17 And it lists, for example, certain structures.  It

18 talks about bulkheads.  It talks about seawalls. 

19 And then it goes on to say, "or similar

20 structures," because you can only be bound by - in

21 writing regulations, by one's imagination.  

22 We couldn't list all the types of

23 structures - the Commission couldn't list all the

24 types of structures that serve as permanent

25 erosion control structures.  But here's the
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1 typical ones that most people are familiar with,

2 and they listed those and then went on to say, "or

3 similar structures."  

4 Well, certainly similar structures for a

5 bulkhead or vertical structure is something that

6 prevents the waves from chewing away at the

7 structure - the foundation.  You know, to take the

8 sand out and to scour it out and to take the sand

9 out and to cause erosional forces.  That's exactly

10 what this particular foundation on this structure

11 is serving as.  

12 The top of it certainly looks like a pool and

13 it's dressed up like a pool, but down below has

14 other functions and values that serve a similar -

15 a similar structure as that standard bulkhead or

16 standard seawall.

17 Q. And if - what would happen if this lap lane pool

18 were placed in the location where it is placed now

19 without these support structures?

20 A. Well, it would serve the same purpose that many

21 property owner probably don't want to hear, but it

22 would serve the same function that the Commission

23 has really intended for it to.  It would - as

24 erosion came up to the shoreline, it would

25 undercut the swimming pool.  The swimming pool
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1 would collapse and it would have to be removed. 

2 The Commission's rules allow for temporary

3 erosion control structures or sandbags and that's

4 what it says.  That's - the only type of temporary

5 erosion control structure will be sandbags.  It

6 allows for those sandbags to protect permanent

7 structures, your main house or septic system or

8 road, but it doesn't allow for sandbags to protect

9 these amenities that are allowed as exceptions

10 into the setback because that's what they're

11 saying.  These are amenities.  

12 They've gotten fancier and more expensive

13 over the time, but the Commission is saying,

14 "We're willing to say, yeah, we're going to allow

15 you to have that structure; however, when it - you

16 know, when the erosion comes and takes, you know,

17 starts, you know, scouring underneath it, you're

18 not allowed to protect it.  You need to move it

19 out."  And that's the foundation of, you know,

20 temporary erosion control structures versus the

21 permanent erosion control structures and what they

22 can protect.

23 Q. Mr. Tyndall, unless you have anything to add, I

24 have no further questions for you at this time.

25 THE COURT:  Cross-examination?
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1 MR. HOPF:  Thank you, Your Honor.

2 CROSS-EXAMINATION

3 BY MR. HOPF:

4 Q. Mr. Tyndall, good afternoon.

5 A. Good afternoon.

6 Q. You've talk about setbacks and what have you.  Am

7 I correct that the amount of setback is somewhat

8 dependent upon the size of the structure?

9 A. Currently, there - that is correct.  Currently,

10 there are basically what I would say is two

11 setbacks based on structure size.  If you're

12 larger than five thousand square foot, there's a

13 double setback, and that was essentially based

14 upon movability, that initially structures less

15 than five thousand square feet were more movable,

16 and larger structures, you had to have more time

17 and effort to move those.  So they put them out of

18 harm's way.  

19 Q. Okay.  So larger structure is more, a greater

20 setback?

21 A. That's correct.

22 Q. All right.  You acknowledge the exemption in

23 Section .0309?

24 A. The exception.

25 Q. The exception.  Excuse me.  The exception for
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1 swimming pools, correct?

2 A. That's correct.

3 Q. That's there.  You don't dispute that?

4 A. That's correct.

5 Q. When did that exception become law or when was it

6 enacted?

7 A. To be honest, when you asked that question of

8 Mr. Mairs, I looked at the history note, and it

9 did say February of 1981.  So I believe that is

10 exactly when that was effective.

11 Q. It's been around a long time?

12 A. Yes.  Twenty years - twenty-some years.

13 Q. All right.  And I asked Mr. Mairs this.  Are you

14 aware of any design criteria or designations in

15 the CAMA regulations for swimming pools?

16 A. I am not.

17 Q. Are you aware of any definitions of what a

18 swimming pool is in the CAMA regulations?

19 A. I am not.

20 Q. Are you familiar with the North Carolina State

21 Building Code?

22 A. Just by reference.

23 Q. Okay.  You've heard testimony here today.  Are you

24 familiar with requirements - design requirements,

25 construction requirements for swimming pools in
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1 high hazard areas along the coast as set out in

2 the building code?

3 A. I'm really not.

4 Q. You're not - you don't consider yourself an expert

5 on the building code, I take it?

6 A. That's exactly right.

7 Q. And I certainly respect your education and

8 background and all your experience, but you're not

9 a registered structural engineer?

10 A. That's correct.

11 Q. And you're not a licensed architect?

12 A. That's correct.

13 Q. Okay.  In this instance, did you or did CAMA

14 consider the North Carolina Building Code

15 requirements when you considered the application

16 for this permit?

17 A. We - well, I would have to be very careful in

18 answering that because I'm not sure - my input

19 that I had when that came down was limited to that

20 one day at the LPO workshop and reviewing the

21 plans, you know, in fifteen minutes, looking over

22 it and discussing it with the staff.  So it was a

23 very limited discussion that we had at that time

24 that I have direct knowledge of.  

25 After that, there's been a lot that we've
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1 looked at with the file and discussed and

2 whatever, but during the decision, my recollection

3 is that we did not - it didn't make any difference

4 in regards to what the building code said other

5 than to make sure that when we put something in,

6 if it is issued or if it's not, it has to be

7 referenced and it has to be consistent with that,

8 if we do allow it.

9 Q. So am I correct that if this design which has been

10 testified here today is required under the

11 building code of North Carolina, that really

12 doesn't influence your decision one way or the

13 other on the permit.  The location is not proper,

14 so it's not denied?

15 A. That's correct.  That's correct.

16 Q. When you were considering this application, did

17 you discuss with Mr. Overton or Mr. Stirewalt any

18 possible options - other options in the design or

19 ways to accommodate the code as well as the CAMA

20 staff desires?

21 A. I did not.  I just had conversation with the LPO

22 and Mr. Mairs and Dr. Everhart.

23 Q. Did you suggest that to anybody, or did that come

24 up?

25 A. I did not.  There was certainly - I was provided 
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1 information that there was additional information

2 required and that there was certainly an engineer

3 drawing coming in or it had come in.  I was not a

4 hundred percent aware as to what kind of dialogue

5 was taking place between Mr. Stirewalt and

6 Mr. Overton prior, you know - that was really not

7 a part of the conversation.  There was a process

8 that had taken place already and the product that

9 was on the table was what I was looking at.

10 Q. Okay.  Let me kind of cut to the chase, I think,

11 on this, but basically, CAMA's position on this

12 pool is that it could act as an erosion control

13 structure, and therefore, it's CAMA's belief that

14 that is improper under the CAMA rules?

15 A. I think the foundation is that this is serving as

16 a permanent erosion control structure.  The design

17 of it is such that it serves a similar function,

18 similar structure as a bulkhead or retaining - a

19 bulkhead or a seawall.

20 Q. Okay.  And you've heard me talk about the

21 different - well, the definition of erosion

22 control devices that's in the regulations, and

23 you've named them, bulkhead, seawall, et cetera. 

24 So it's basically your interpretation of the

25 regulation that this would act as one of those
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1 devices, and therefore, it's improper?

2 A. And it is, and I certainly want to say it's not

3 unique in this particular case.  There have been

4 similar structures over the years that I've had

5 input into, and the call that was made would be

6 consistent with that.  And that forced the

7 Commission to actually come up with standards

8 between what a retaining wall was and what a

9 bulkhead was.  

10 For many times - for many years, applicants

11 wanted to hold the sand back from blowing into

12 their - underneath their house, so they wanted to

13 put in a structure.  And they were designing it

14 like a bulkhead where it was going down into the

15 ground where it could serve to cut erosion from

16 coming in rather than taking the sand - keep the

17 sand from blowing in.  It stopped erosion.  

18 So the Commission actually came up with some

19 design standards as to what a retaining wall was

20 which retains the sand from coming in but didn't

21 serve as a bulkhead, which was an erosion control

22 structure.  So this particular determination that

23 this foundation and this structure was consistent

24 with those type of calls that we had made too, 

25 so---
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1 Q. You testified that one of CAMA's concerns is

2 damage to neighbors from erosion control devices?

3 A. That is correct.

4 Q. Are you aware - did you hear Ms. Bouffard's

5 testimony that there were no complaints, no

6 concerns raised by any of the adjoining property

7 owners with regard to this application?

8 A. Yes, I did.

9 Q. All right.  Do you have any information?  Did you

10 receive anything inconsistent with that?  Have

11 there been any complaints or concerns raised by

12 adjoining property owners?

13 A. I'm not aware of any.

14 Q. All right.  And, again, do you acknowledge the

15 fact that pools are exempted under the CAMA

16 regulations?

17 A. I am aware that swimming pools may be permitted in

18 the setback if they meet certain conditions.

19 MR. HOPF:  Thank you, Mr. Tyndall. 

20 That's all I have.

21 THE COURT:  So what conditions would

22 need to be employed to make this pool

23 acceptable?

24 THE WITNESS:  Your Honor, if I may speak

25 without being held as a statement that I
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1 would issue a permit without looking at an

2 application or whatever, but certainly, I can

3 speak to some conditions that - some

4 statements that we would offer the applicant

5 that we would look for to ensure that it

6 wasn't an erosion control structure.  

7 And, certainly, one is how far down the

8 foundation goes below grade.  Again, when

9 you're having erosion coming from the ocean

10 side, it is scouring away, and as long as it

11 scours out - if it continues to scour and

12 undercut the pool at the same grade it

13 could - in other words, if there's a ten-foot

14 dune going down ten foot, if it starts

15 scouring below that, it would still - the

16 dirt and everything would come out from

17 underneath it.  

18 So it's not serving as an erosion

19 control structure to stop the erosion from

20 scouring, and that's what our concern would

21 be, is that the scour couldn't take place. 

22 We're not promoting scour, but we're also

23 trying to live up to the statute that says no

24 permanent erosion control structure.  So

25 we're trying to ensure that, as it scours, it
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1 would continue to scour unless you had some

2 temporary erosion control measures or some

3 other shoreline stabilization measures.  So

4 the depth of the structure down below grade

5 would be a key factor.  

6 The magnitude, the massiveness of it

7 would come into play.  How much destruction

8 are you actually - how much of that frontal

9 dune, in this case, below - behind the

10 sandbags - how much of that area are you

11 digging out to install this structure

12 because, again, that is one of the conditions

13 that you're not diminishing the frontal

14 dune's capacity to provide protection.  

15 And, certainly, with this particular

16 structure, they were digging out the entire -

17 eighteen, twenty foot deep along the

18 shoreline property - taking that whole

19 frontal dune out.  You know, so it didn't

20 meet that condition.  So those would be two

21 off the top of my head we certainly would

22 look towards to make sure they were met in

23 the design criteria.

24 THE COURT:  It seems like a house's

25 foundation would be a seawall in a sense?
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1 THE WITNESS:  Your Honor, it is, but

2 it's set back sixty foot from the vegetation

3 line at a minimum, and that's what the

4 Commission is saying, is that we're going to

5 allow these structures, but there's a setback

6 distance at a minimum of sixty feet.

7 THE COURT:  So these houses here are set

8 back sixty feet?

9 THE WITNESS:  They were set back at

10 least sixty feet when they were constructed,

11 Your Honor, and the erosion has come up to

12 them that much.

13 THE COURT:  So how far are they back

14 from the ocean now?

15 THE WITNESS:  From the erosion

16 escarpment, probably less than thirty feet -

17 twenty feet - less than twenty feet because

18 they had sandbags.  I'm guessing

19 approximately twenty feet.  I think

20 Mr. Overton testified that when he built this

21 structure, it was a hundred - a hundred and

22 some feet from the vegetation line, so---

23 THE COURT:  All right.  Any further

24 questions?

25 MR. HOPF:  Just one real quick.
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1 FURTHER CROSS-EXAMINATION

2 BY MR. HOPF:

3 Q. Mr. Tyndall, do you have the photographs up there? 

4 Are they still at the witness stand?

5 MS. WEESE:  You still have my copy.

6 A. I do not.  

7 MR. HOPF:  I have them.  I was going to

8 him use the official---

9 MS. WEESE:  Oh, okay.  May I approach? 

10 I'll be glad to---

11 THE COURT:  Yes.  

12 Q. You just testified to a dune that you would be

13 concerned would be destroyed by this pool.  Can

14 you point out what dune you're referring to in

15 those photographs?  Which number?

16 A. Certainly, I think if you look at - Number 6

17 probably has a good rendition, picture of the

18 frontal dune.  

19 Q. Which---

20 A. Respondent's Exhibit 6.

21 Q. Okay.

22 MR. HOPF:  May I approach, Your Honor. 

23 Q. Will you point for me - just show me and for the

24 Judge too.

25 A. Certainly, this area back in here, and there's
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1 obviously something behind the fence.  

2 Q. [Inaudible].

3 A. This is beginning of what I'd call the frontal

4 dune now, immediately behind the sandbag structure

5 that was installed.

6 Q. You're basically pointing to the area along the

7 fence?

8 A. Yes.  Exhibit 7 shows also behind it.  Here's one

9 in front, and there's part where the fence is in

10 that area right there - would be the frontal dune.

11 Q. So it's something below or at the bottom of that

12 fence area?

13 A. In this picture, it's actually in front and below

14 and also behind it.

15 THE COURT:  So is it your testimony that

16 digging behind the fence closer to the

17 house would - is that part of the frontal

18 dune also?

19 THE WITNESS:  Yes, sir, it is, Your

20 Honor.  If I may add, it certainly has - in

21 this particular case, the frontal dune has

22 been already damaged substantially, and

23 that's why the sandbags were put in.  But

24 what's remaining in that frontal dune now

25 certainly would be destroyed even more with
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1 the substantial swimming pool that would be

2 going in.

3 THE COURT:  Is there a plan to refurbish

4 the beach along here, to your knowledge? 

5 THE WITNESS:  I don't believe there is. 

6 Mr. Overton knows more.  I'm not---

7 THE COURT:  Is that the kind of thing

8 that's encouraged?

9 THE WITNESS:  It is.  It is.  Again,

10 you're talking megabucks, and with the

11 federal government cutting back on how much

12 they're appropriating to state and local

13 governments - are stepping up less frequently

14 than they were early on because of the cost

15 share.

16 Q. Mr. Tyndall, Figure Eight is a private island,

17 correct?

18 A. That's correct.

19 Q. So there's no - there's not federal funds

20 available like there are on the rest of the

21 coastline?  Wouldn't you agree?

22 A. I would agree.  I mean, certainly, you'd have to

23 have certain amounts of access to be able to get

24 federal funds.  But that doesn't mean that that

25 couldn't be established somewhere along the line
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1 if it was critical, I think - negotiations.

2 MS. WEESE:  No further questions.

3 THE COURT:  All right.  You may step

4 down.

5 MS. WEESE:  That concludes Respondent's

6 case, Your Honor.

7 THE COURT:  Let me speak with the

8 attorneys here for a moment.

9 (Thereupon, a brief recess was taken.)

10 CLOSING ARGUMENT BY MR. HOPF

11 MR. HOPF:  (Tape begins mid sentence.)

12 ---the other witnesses have acknowledged that

13 the building code is relevant to the CAMA

14 regulations.  They need to comply with that. 

15 That's the force of law.  Somebody like

16 Mr. Stirewalt must comply with that, but if

17 they do comply with that, then they are faced

18 with the legal impossibility of satisfying

19 CAMA requirements.  

20 And all of that has to be viewed with

21 the backdrop that CAMA's regulations clearly

22 exempt swimming pools in this area, and they

23 may not like that wording, they may wish it

24 was different, but it's clearly an exception

25 or an exemption - exception, I think, is the
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1 proper term - under their regulations that

2 the Petitioner pursued.

3 And I've handed up for Your Honor - and

4 I won't belabor it, but the Section .0308 and

5 .0309 of the Section 7H of the North Carolina

6 Administrative Code.  And specifically in

7 .0309, subpart (a), it specifically says that

8 swimming pools are an exception, and

9 Mr. Stirewalt under questioning indicated

10 that he believed he attempted to comply with

11 all the requirements, and I think even the

12 witnesses for CAMA indicated that he was very

13 cooperative, that he provided the

14 information, that he did everything he needed

15 to do to submit this application and address

16 all the issues with regard to this exception. 

17 In Section---

18 THE COURT:  Counsel, how do you respond

19 to the first paragraph under 15A NCAC 07H

20 .0309, under paren (9), "swimming pools," "In

21 all cases, this development shall be

22 permitted only if it is landward; involves no

23 alteration or removal of primary or frontal

24 dunes"?  

25 I understood the testimony here that
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1 this would involve removal of primary or

2 frontal dunes which would - I gather they're

3 saying that this would compromise the

4 integrity of the dune.

5 MR. HOPF:  Well, I would submit to Your

6 Honor, from those photographs, it's evident

7 in my view that there's not a dune there.  I

8 mean it's - if you look at the photographs -

9 for example, Number 6, which Mr. Tyndall

10 referred to, and you look to the left side to

11 the adjacent property owner, you can clearly

12 see a traditional dune, and I would

13 acknowledge that that looks like a dune. 

14 When you look at the Overton property,

15 basically you have some sand at the bottom of

16 that fence which is part of his yard area. 

17 There's not a traditional dune there.  And,

18 in fact, I think what you would find is that

19 this structure is not going to damage any

20 dune, and you can see in Photograph 8 a

21 better closeup of that.  There's no

22 traditional dune there.  So it's not going to

23 compromise the integrity of any dune because

24 there is not a dune there.  

25 And clearly, again, this is a swimming
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1 pool as required under the North Carolina

2 Building Code, and if we take away all the

3 supporting structure, their witnesses have

4 said today that it won't last.  It will go

5 away.  So in order to comply with the

6 building code, it has to be built in this

7 way, and they've conceded that if you don't

8 build it this way, it's not going to last. 

9 But setting that aside, just looking at

10 the building code requirements, that's what

11 the code requires.

12 THE COURT:  Well, since this office

13 doesn't really look to the building code,

14 what - if you had submitted it not like that,

15 would they have approved it?

16 MR. HOPF:  Well, the testimony was,

17 perhaps they would have.  I don't think

18 they - when asked that questions this

19 morning, they said, "Maybe.  It could have

20 been.  We won't know unless it was submitted

21 that way."  But I think, certainly, what I

22 glean from their testimony was, it was a

23 better chance that it would be.  As

24 Mr. Stirewalt said, if it was a bathtub-like

25 pool just stuck in the ground, I got the
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1 impression there would be a better chance

2 that it would be approved.  

3 But, again, from our position,

4 Petitioner goes forward to put a swimming

5 pool in and comply with the code, they do

6 what they're required by the code, but then

7 when they comply with that, CAMA says, "No,

8 you can't do it."  So it's - again, that's

9 why I say it's an inconsistency and a legal

10 impossibility for this to work.  

11 And in the meantime, Mr. Overton has

12 spent over twelve thousand dollars to try to

13 comply with what is required under the law,

14 and yet, he can't go forward.  And we believe

15 that Respondent in this instance is acting

16 improperly and have substantially prejudiced

17 his rights by virtue of their interpretation

18 which is inconsistent with the expressed

19 language of their provisions that says that

20 pools are accepted and that he should be

21 allowed to get a permit to put that pool in. 

22 And failing that, at a minimum, he ought

23 to be able to get twelve thousand five

24 hundred dollars back because he did that

25 trying to follow the law, and if it's a legal
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1 impossibility that he can't do it, if he

2 complies with the required code provisions

3 and he's never going to be able to satisfy

4 CAMA, you know, that puts him and others like

5 him in a position where he can't win.  

6 So it's our position that it has to be

7 viewed in common sense.  They may not like

8 the wording, but it clearly says that pools

9 are accepted.  It is a pool - and I won't

10 read it, but their regulations clearly set

11 out what's an erosion control device, and

12 it's not a swimming pool.  It's all those

13 other things that were mentioned, and they've

14 testified here today that a swimming pool is

15 not any of these things.  

16 And if they need to flesh out their

17 regulations, they need to change them somehow

18 so there's no discrepancy here, but it's

19 just - from my perspective, it's not proper -

20 it's not fair to Petitioner for them to

21 accept pools and allow them in this area, but

22 then when he tries to comply with the legal

23 requirements under the building code, it's

24 impossible.  He can never satisfy that.  

25 So we would request that the Court grant
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1 him a permit to go forward here, and

2 otherwise, if the Court feels that it was

3 properly denied, ask that he be returned or

4 that he be awarded twelve thousand five

5 hundred dollars to compensate him for

6 something that is legally impossible for him

7 to do.

8 THE COURT:  Award him twelve thousand

9 five hundred from who?

10 MR. HOPF:  From the Respondent.  Thank

11 you.

12 THE COURT:  Ms. Weese, you've brought me

13 down here to this beautiful southeast coast

14 to listen to a difficult case.  You know they

15 say that - what is that saying?  Difficult

16 cases make difficult law or---

17 MS. WEESE:  I hope it's not difficult

18 cases make bad law, Your Honor.

19 THE COURT:  Yeah, makes bad law or

20 something.  All right.  I'll hear you.

21 CLOSING ARGUMENT BY MS. WEESE

22 MS. WEESE:  Thank you, Your Honor.  Your

23 Honor, we are not dealing with inconsistency

24 here.  We're dealing with selective reading

25 of regulations and maybe, in addition to
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1 that, quite a bit of disappointment.  We

2 would like to have a - I mean it would be

3 wonderful to have a pool in front of your

4 beach house; however, that is not the

5 standard that applies in this type of case. 

6 When a Petitioner alleges that a state

7 agency has somehow prejudiced their rights -

8 first of all, they have to make that goal. 

9 They have the burden of showing that

10 prejudice, and then they have to show that

11 one or more of the five reasons that are

12 articulated in 150B-23 have been met.  And,

13 in this case, the Petitioner has done

14 neither.  

15 Their rights were not prejudiced.  There

16 is no right to swim in a lap pool on top of

17 sixteen feet of concrete which is sunk in the

18 sand on piers.  They're not even prohibited

19 from swimming, albeit in the ocean.  So they

20 haven't met that standard.  No prejudice.

21 And, secondly, they say that the

22 decision was erroneous.  Well, again, Your

23 Honor, the decision - the denial of this

24 permit was correct.  The law - our law

25 forbids permanent erosion control structures
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1 on the beach, and that's what - that's how

2 Mr. - we don't know what specifications

3 Mr. Stirewalt gave to his engineer, but he

4 certainly, in his letter, which I have

5 inconveniently misplaced - indicated in his

6 letter of March 25th that the swimming pool

7 is designed as a swim lane and structurally

8 designed to withstand any undermining of sand

9 from hurricanes and the subsequent collapse. 

10 Now, Your Honor, that may not say

11 bulkhead, that may not say seawall, but as

12 Mr. Tyndall pointed out, the definition in

13 the statute says erosion control structure

14 means breakwater, bulkhead, groin, jetty,

15 revetment, seawall, or any similar structure. 

16 And in Mr. Stirewalt's own words, that's

17 pretty similar to a seawall.  

18 So, you know, as disappointing as it may

19 be to not be able to do this, as the

20 Division - the Division points out on their

21 own Web site, when you choose to build or buy

22 on the oceanfront, you take risks.  But in

23 spite of those risks, many people want to

24 build along our beautiful ocean, but this is

25 part of it.  And Mr. Overton himself has
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1 testified to the changes he's seen since he

2 first bought this property and had his pier.  

3 And so, in closing, there's no

4 inconsistency.  There is no basis for the

5 Division of Coastal Management to pay John

6 Stirewalt twelve thousand five hundred

7 dollars for having a structural engineer to

8 design a seawall and all that was paid to DCM

9 was a hundred-dollar permit application fee. 

10 But, nevertheless, the agency's actions

11 were proper.  The Petitioner has not met

12 their burden.  And I thank you very much,

13 Your Honor, for your time and consideration

14 of our case.

15 THE COURT:  Those of you who practice

16 before our agency know that we - at the end

17 of these cases, we require the Petitioner and

18 the Respondent's attorneys to prepare a -

19 basically a proposed decision within thirty

20 days and submit those to us.  

21 If you need to get a transcript, then

22 the thirty days begins to run after you

23 obtain the transcript, and so I'll need

24 either of the attorneys to contact my office

25 when you receive the transcript, if you



08 EHR 1090 Page 187

Scott Court Reporting, Inc.
130 Angle Place

Stokesdale, North Carolina 27357
336/548-4371

1 choose to do that.  Otherwise, it's thirty

2 days from today, and the law requires me to

3 make a decision within forty-five days after

4 I receive your proposed findings.  Does

5 anyone have any questions?

6 MR. HOPF:  No questions, Your Honor.  I

7 would like to, if I may - I have a copy of

8 the Supreme Court case, Swain versus Peeden

9 Steel that talks about the force and effect

10 of the North Carolina Building Code.  I'd be

11 happy to hand up a copy of that for you.

12 THE COURT:  All right.  That will be

13 fine.

14 MR. HOPF:  And, also, there's been

15 reference to the pertinent section in the

16 general statute, which is 113A-115.1.  I

17 don't know that you ever got a copy of that.

18 THE COURT:  I did not get a copy of

19 that.

20 MR. HOPF:  I'll be glad to hand that up,

21 if that's all right.

22 THE COURT:  Yes, you can hand that up.

23 MS. WEESE:  Yes, please do.  I had a

24 copy and never submitted it.

25 MR. HOPF:  That's a copy of the case.
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1 MS. WEESE:  Thank you.

2 MR. HOPF:  We thank you, Your Honor.

3 THE COURT:  And I suppose since we have

4 these pretty color photos, I won't require

5 you to submit - you only have - you only have

6 two copies of that, is that right?

7 MS. WEESE:  It's possible for me to

8 submit two, Your Honor---

9 THE COURT:  All right.

10 MS. WEESE:  ---two copies, yes, indeed. 

11 THE COURT:  And counsel for the

12 Petitioner, I'll need - if you have these -

13 Petitioner's Exhibits 1 through 7---

14 MR. HOPF:  I can label those.

15 THE COURT:  ---label those, and then

16 we'll have two copies from you.  

17 All right.  I thank everybody for

18 participating and have a good weekend.

19 MS. WEESE:  Thank you, Your Honor.

20 MR. HOPF:  Thank you, Your Honor.

21 (Thereupon, at 1:15 p.m., the proceeding

22 was adjourned.)

23 - - - - - - - -

24

25
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1 CERTIFICATE

2

3 I, REBECCA P. SCOTT, State-Certified

4 Verbatim Reporter, do hereby certify that the

5 foregoing pages numbered one (1) through one hundred

6 eighty-eight (188), inclusive, constitute a transcript

7 of a hearing that was tape-recorded; that I was not in

8 the courtroom at the time of the hearing; that I did

9 listen to the tape recording with diligence; and that

10 the transcript produced is a verbatim record of what

11 is on the tape recording, to the best of my knowledge

12 and belief.

13 I further certify that I am not of

14 counsel for, or in the employment of, either of the

15 parties in this action, nor am I interested in the

16 results of this action.  

17 Certified this 28th day of September,

18 2008. 

19

20

21

22                                                       

23                      REBECCA P. SCOTT

24                      STATE-CERTIFIED VERBATIM REPORTER
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 CRC-09-12 
April 3, 2009 

MEMORANDUM 
 
TO:  Coastal Resources Commission 
 
FROM: Mike Lopazanski 
 
SUBJECT:  Review of Comment on Amendments to 15A NCAC 7H 0.0308(a)(2) 
   Temporary Erosion Control Structures 
 
The CRC held a public hearing at the February 2009 meeting in Morehead City on amendments 
to 15A NCAC 7H .0308(a)(2) Temporary Erosion Control Structures.  The primary purpose of 
the amendments are to create a provision for sandbags structures located in communities 
seeking inlet relocation projects analogous to those located in communities seeking beach 
nourishment projects.  Specifically, the amendments allow an extended timeframe (eight years) 
for sandbags located in an Inlet Hazard Area if they are located in a community seeking an inlet 
relocation project with an additional eight year extension should the structure become 
threatened again and the community seeks another inlet relocation project. 
 
The only comments received were heard at the February meeting from K&L Gates, L.L.P. of 
Raleigh (attached).  The comments are summarized with Staff responses as follows.  Staff 
recommends that the rule be adopted as proposed without further amendment. 
 
Comment 
The rule should re-define “temporary” and be amended to reflect the initial interpretation of 
temporary – relying on the ephemeral nature of the sandbags to ensure removal. 
 
Staff Response 
Initially, the material used for sand bags was of poor quality (cheap) and it was only in response 
to regulatory requirements of the CRC that improvements were made to both the materials and 
design of the sand bags.  Sand bags are typically woven of polypropylene or polyester and 
incorporate a UV inhibitor.  Over time, it has been found that the woven materials perform better 
than non-woven materials and have the tensile strength to withstand placement parallel to 
shore.  These improvements make reliance on sandbag materials less practical in ensuring their 
eventual removal.  
 
Comment  
The amendments should reflect the unique erosion conditions of Inlet Hazard Areas by 
increasing the permitted dimensions of sandbag structures.



 

 

Staff Response 
Staff believes that the current size limits on sandbag structures (6’ high and 20’ wide at the 
base) are sufficient in the majority of cases to achieve temporary erosion control.  The limits on 
sandbag structure dimensions are supported by the CRC Science Panel in their 1999 Coastal 
Hazards recommendations to the Commission.  In the report, the Science Panel expressed 
concern that the increasing size and longevity of the structures was causing them to function as 
permanent shoreline hardening structures.  The Division also consulted with the Science Panel 
on the January 2000 permit extension, receiving a recommendation to grant an extension, but 
only to sandbag structures that currently conform to the size limits.  Should other dimensions be 
justified, Staff believes a variance request is the appropriate mechanism. 
 
Comment 
The amendment should allow sandbags to be permitted more than once on property located in 
Inlet Hazard Areas. 
 
Staff Response 
As amended, 15A NCAC 7H .0308(a)(2)(M) allows sandbags to be permitted multiple times in 
IHAs on properties located in a community that is seeking an inlet relocation project provided 
that the structure on that property is imminently threatened. 
 
Comment 
Clarification of how DCM will interpret the identification of financial resources or funding bases 
necessary for a beach nourishment or inlet relocation project  as having the money in hand, or 
only a mechanism of raising the money.  
 
Staff Response 
In order to be eligible for an extended time period, sandbag structures must be located in 
communities actively pursuing beach nourishment or inlet relocation projects.  Actively pursuing 
is defined according to criteria in 15A NCAC 7H .0308(a)(2)(G)(i)-(iv), which includes a 
commitment of local funds or having an established mechanism for raising the necessary 
funding.  This particular criteria was modeled after the funding requirements of long-term beach 
nourishment projects in order to be consistent with a similar funding provision for the setback 
exception.  Staff does not interpret this provision to mean that the community has the funding “in 
hand”, only that the community has established a means of raising the funds necessary for the 
project. 
 
Comment 
Clarification on how existing permits will be benefitted by the amendments. 
 
Staff Response 
The Division will interpret the rule amendments to allow temporary erosion control structures 
within Inlet Hazard Areas to remain in place for the extended time frames as outlined in the rule 
from the time of permit issuance, provided that the structures meet all the provisions of the rule.  
This will apply to active permits as well as permits subject to the May 2008 deadline. 
 

Permit Expiration Current IHA Proposed IHA 
Expired May 2008 26 34 
Expire > May 2008 30 80 

Totals 56 114 
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 CRC-09-13 
April 3, 2009 

MEMORANDUM 
 
TO:  Coastal Resources Commission 
 
FROM: Mike Lopazanski 
 
SUBJECT:  Review of Comment on Amendments to 15A NCAC 7H 0.1200 GP for 

Construction of Piers and Docking Facilities 
    
The CRC held a public hearing at the February 2009 meeting in Morehead City on 
proposed amendments to 15A NCAC 7H .1200 GP for Construction of Piers and 
Docking Facilities.  The overall intent of the amendments is to give riparian property 
owners flexibility to configure docking facilities to suit their needs while addressing 
shading and other impacts to submerged aquatic vegetation (SAV) and shellfish beds. 
 
The current rule allows for a maximum of 400 square feet of docks and docking 
facilities, plus an additional 400 square feet for a boathouse.  The amendments 
combine the structures to allow a maximum of 800 square feet of docks and docking 
facilities that can be used in any combination, except that under Part (f) no single 
component (e.g. a boathouse, finger pier, or floating dock) may be over 400 square feet.  
In addition, the maximum square footage of docks and docking facilities is calculated as 
eight square feet per linear foot of shoreline, up to the 800 square foot limit.  For 
example, if a lot has 50 linear feet of shoreline, the allowable size of docking facilities 
will be (8 x 50 =) 400 square feet.  Under both the current and proposed rule, 
boathouses will not be allowed on lots with less than 75 linear feet of shoreline. 
 
The proposed amendments codify the existing protocol of consulting with the Division of 
Marine Fisheries (DMF) or the Wildlife Resources Commission (WRC) before permitting 
docking facilities in designated Primary Nursery Areas (PNAs) where the normal water 
depth is less than two feet. 
 
The proposed amendments list the two conditions under which piers and docking 
facilities may be constructed over shellfish beds and submerged aquatic vegetation 
without prior consultation between DCM and DMF or WRC – water depth at the docking 
facility is equal to or greater than two feet at normal low or normal water level and the 
facility is located to minimize the area of SAV and shellfish beds under the structure.  
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The amendments also specify that floating piers and docking facilities shall not be 
eligible for a general permit if the structure would be over a PNA, shellfish bed, or SAV, 
and the normal low or normal water depth between the bottom of the floating structure 
and the substrate would be less than 18 inches.  If the water depth is less than 18 
inches the applicant will have go through the major permit process.  Currently, DCM 
consults with DMF and WRC if it has concerns about inadequate water depths in PNAs, 
or over shellfish beds or SAV.   
 
The proposed amendments contain a new provision to allow shared piers and docking 
facilities to be reviewed under the general permit process.  Currently, this option is only 
available via a Major Permit.  The amendment allows for the same cumulative benefits 
available to each property owner individually to be combined into one structure so that 
they may share the costs and use while at the same time, decreasing the total number 
of structures along the shoreline.   
 
The Division has received comments from the Division of Marine Fisheries, Marine 
Fisheries Commission, Wildlife Resources Commission, Division of Water Quality and 
two citizens.  The comments (attached) with Staff responses are summarized below.  
While the comments from the state agencies are notable, the proposed amendments 
represent three years of work and negotiation on the part of the CRC, DCM, DWQ, 
WRC and DMF staff.  DCM Staff believe a significant stride has been taken in protecting 
SAV, shellfish beds and bottom habitat through the incorporation of  minimum water 
depths for projects to be eligible for the GP.  Theses amendments, the new SAV 
definition adopted by the MFC and guidance provided to DCM field staff on when to 
consult with other agencies, will minimize impacts to SAV, PNA, shellfish and other 
priority habitat while not elevating the majority of GPs to Major Permit review.   Staff 
therefore recommends that the rule be adopted as proposed without further 
amendment. 
 
Comment 
The Division of Marine Fisheries, Division of Water Quality, Marine Fisheries 
Commission and Wildlife Resources Commission are concerned with the impacts 
vessels may have on bottom habitats in waters less than 2 ½ feet deep. 
 
Staff Response 
The proposed amendments codify the existing protocol of consulting with the Division of 
Marine Fisheries (DMF) or the Wildlife Resources Commission (WRC) before permitting 
docking facilities in designated Primary Nursery Areas (PNAs) where the normal low or 
normal water depth is less than two feet.  The proposed amendments also specify that 
floating piers and docking facilities shall not be eligible for a general permit if the 
structure would be over a PNA, shellfish bed, or SAV, and the normal low or normal 
water depth between the bottom of the floating structure and the substrate would be 
less than 18 inches.  If the water depth is less than 18 inches, the applicant will need to 
go through the Major Permit process.  Guidance is currently provided to DCM field staff 
to consult with the DMF and WRC if there are concerns regarding inadequate water 
depths in PNAs, over shellfish beds or SAV.  DCM issues approximately 1,400 general 



 

3 
 

permits annually under 7H.1200 with approximately 900 of those for piers and docking 
facilities in PNA, SAV, or shellfish areas.   Division records indicate that about 150 of 
these permits on average are for floating facilities in PNA, SAV, or shellfish areas, and 
approximately half of those (75) are in water that is less than two feet deep, 
representing ~8% of permits in sensitive areas.  Staff believes that codification of 
agency practice, the first time inclusion of minimum water depths and the recently 
adopted MFC definition of SAV represent a significant benefit to shallow bottom 
communities.  Although the amendments might not go quite as far as the other agencies 
would like, they have all acknowledged the increased benefit. 
 
Comment – Doug Brady & Land Alliance of NC 
The amendments will affect a significant portion of pier permits causing significant 
delays.  Requirement of 2’ minimum water depth at the dock is unreasonably restrictive. 
 
Staff Response 
The amendments represent a codification of agency practice and guidance given to field 
representatives on when DMF or WRC should be consulted.  Updated flow charts make 
this decision easier and are intended to prevent the elevation of pier permits into Major 
Permits.  Staff estimates that these amendments will on average, affect 75 of the 
roughly 1,400 General Permits issues annual under 7H .1200. 
 
Comment – Doug Brady 
Existing CRC pier rules are in conflict with the proposed amendments in that piers are 
encouraged to be in shallow water due to 200’ and pier head alignment limitations. In 
what cases will DMF or WRC not have concerns with piers in PNAs.  
 
Staff Response 
The amendments establish a minimum criteria under which DMF and WRC are 
consulted regarding shallow water habitats and under what circumstances the project 
may need to be elevated to a Major Permit Review.  The 200’ and pier head alignment 
limitations are similar minimum criteria under which Major Permit review may be 
necessary and do not necessarily preclude placement of a structure. 
 
Comment – Doug Brady 
The specific MFC definition of SAV and shellfish beds needs to be included in the rule 
since the MFC could change the definition without the CRC’s approval. 
 
Staff Response  
It is important for all the agencies to be working with the same definitions of aquatic 
resources when commenting on permitting decisions.  As a coordinating agency, DCM 
staff rely on the input and expertise of 14 state and federal agencies to efficiently 
implement the NC Coastal Management Program.  Some of the more common 
definitions included by reference are Primary Nursery Areas (PNAs), Shellfish 
Harvesting Areas and Outstanding Resource Waters.  In these cases, the Division of 
Coastal Management relies on other agencies and their rule making authorities to 
propose specific areas to be subject to various regulatory activities or cite the conditions 
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under which a given situation exist.  This is the case with Shellfish Harvesting Areas 
and Submerged Aquatic Vegetation. 
 
Comment – Doug Brady 
It would be helpful to define what a pier is and what is a docking facility. 
 
Staff Response 
While docks and piers are not specifically defined, the long-standing policy of the 
Division has been that docks generally are parallel to and attached at one or more 
points to the shore allowing for ingress and egress of vessels.   Piers generally are 
structures perpendicular to shore that allow for access to formalized docking facilities.  
The structures are not specifically defined in order to facilitate flexibility in meeting the 
applicant’s needs and site conditions. 
 
Comment – Land Alliance of NC 
Why are boat house prohibited from lots with less than 75’ frontage. 
 
Staff Response 
The Coastal Area Management Act charges the CRC with not only managing the 
natural productivity, biological and economic values of State’s coastal area, but also 
with its aesthetic values.  During the last major revisions to the docks and piers rules in 
the mid 1990’s, the Commission considered the visual impacts of piers and other 
structures on neighboring properties.  The Commission determined that lots with 75’ of 
frontage could accommodate a pier and boat house and not impede the view of 
adjoining riparian properties.  Viewshed was also the reason the Commission eliminated 
second story use of boat houses. 
 
Comment – Land Alliance of NC 
Why do the rules address canal front lots?  The 15’ side setback is unnecessary. 
 
Staff Response 
Limitations on the extension of piers across water bodies, as well as property line 
setbacks prevent interference with navigation of the water body and access to riparian 
property.  The minimum side setback can be waived by mutual agreement of adjoining 
property owners. 
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