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CALL TO ORDER/ROLL CALL

Chairman Emory called the meeting to order and reminded Commissioners of the need to state
any conflicts due to Executive Order Number One and also the State Government Ethics Act.

Angela Willis called the roll and each Commissioner in attendance reported no conflicts. Renee
Cahoon was absent. Based upon this roll call, Chairman Emory declared a quorum.

PRESENTATIONS

Terminal Groins Background; Use in Florida
Dr. Robert Dean, P.E.
University of Florida

Dr. Robert Dean reviewed an outline of what would be presented. The basic idea will be to
distinguish between terminal groins (terminal structures) and the normal groins and the way they
are used and applied. Dr. Dean stated that he has seen literature that explains that terminal
groins will behave in the same way as normal groins. He stated he would do his best to explain
the difference, explain the difference between terminal groins and jetties, and describe terminal
groins and their placement on either the updrift side of an inlet or the downdrift side. He will
further discuss the processes associated with terminal structures adjacent to inlets. He has
surveyed the terminal structures in the Gulf of Mexico and along the Atlantic coast.

Dr. Dean stated that it is his view that terminal structures are not complicated. They have
functioned effectively in many places including North Carolina and the bottom line is there has
been no installation where they have caused bad effects. There has been no place where the
effects have been unexpected or have caused erosion to the adjacent beaches. When there are
two barrier islands with an inlet and a structure is placed along the northern boundary of the
southern barrier island, this is an example of a terminal groin on the downdrift side. The long
shore sediment transport or literal drift is headed from north to south. It has been my experience
that most terminal groins are on the downdrift side, but that is not exclusive. The difference
between terminal groins and usual groin application is that in many cases groins are placed along
a long beach with the sediment transport from north to south. The sediment will collect against
the north side of the groin and there will be associated erosion on the downdrift side. The
normal application for a groin is designed to trap sand from the system and the key difference is
terminal groins at the end of the system retain sand in the system. They do not trap it; they keep
it from being lost from the overall system.

The difference between terminal groins and jetties are that jetties extend much further out.
Jetties collect sand on the north side of the inlet. Jetties derive their name from the intent to jet
sand out of the inlet for navigational purposes. This is not the intent of terminal groins.



During a flood tide when the water is flowing into the inlet, there will be currents that will carry
sand into the inlet. On the ebb tide, when the currents are flowing out of the inlet, there is also
sand that flows towards the inlet on both sides of the inlet. If you think about a terminal groin on
the downdrift side, its purpose is to prevent the sand from being carried into the inlet and retain
sand on the barrier island.

Dr. Dean stated he has been involved with Florida’s beaches for 43 years and in 1966 he became
interested in the 56 inlets and how terminal structures seemed to work. There are 19 inlets on the
east coast and 37 on the west coast. An example was shown of an inlet on the west coast
showing the erosion on the end of the island. The reason this island was eroding so rapidly was
because there was a phosphate loading terminal which was dredged fairly deeply. This dredging
caused the sand from the Gulf of Mexico side to peel off and go around and deposit in the deeper
channel. There was a historic lighthouse that was being threatened and the first two terminal
groins were designed. There has been no beach nourishment in this location. All of the sand has
built up from sand flowing from north to south and prevented by the terminal groin from entering
the deep channel. Another example was shown on the west coast of Florida. A terminal
structure was built in 1981 and the benefits are on both the updrift and downdrift sides. The
longshore sediment transport is not very much. There are two terminal structures and by looking
at historic data, they have performed extremely well. An example was shown on the east coast
of Florida. A terminal structure was built in 1975. A model study was conducted on this inlet.
This terminal structure prevented the sand from flowing into the deepened channel and retains
the sand on the adjacent barrier island that would be lost. On the lower east coast of Florida, an
inlet was shown which was cut in 1928. Prior to the construction of the south terminal structure,
the local and federal government would nourish this area. The sand would erode very quickly
(within two to three years) and deposit in the bay. The sand would be dredged from the bay and
put back onto the beach. There was nothing to prevent it from being carried back into the bay
and the process was not very effective. In 1975 on the downdrift side, an engineer from the State
of North Carolina designed a structure that has been very effective. Following the effectiveness
of the structure on the downdrift side, a second structure was built on the updrift side and had a
beneficial effect. Another example was shown further north. This inlet was cut in 1892 by a
team of mules and it had caused the downdrift barrier island to erode at a rapid rate. This
shoreline had eroded at 31 feet per year over more than a century. In 1981 a terminal groin was
constructed at the north end and you can see the effects. If you cut off the flow of sand to the
inlet you have to be careful that the sand on the inside of the inlet does not erode. The southern
erosion was not due to the terminal structure. In 1975, Dr. Dean moved to Maryland and was
asked by the Baltimore District of the Army Corps of Engineers to examine the cause of shoaling
inside of Ocean City Inlet. The inlet was cut by a hurricane in 1933. We found that during
major storms the sand would flow from the south to the north over the low portion of the jetty.
The jetty was lower than the natural elevation of the beach. We reasoned if you could cut off
this supply of sand then the island would erode less. We recommended raising the jetty and
placing three detached breakwaters to stabilize the north end of the island.

North Carolina has two terminal structures (both on the downdrift side). These are Oregon and
Beaufort Inlets. A terminal groin was placed at the north end of Pea Island in 1989 and
completed in 1991. What happens if you take the structure away? You would recognize that the
sand would peel off and go into Oregon inlet. The terminal groin acts as a support for the sand
that has built up to the south.” There is an extensive database for this area. There may be some
controversies in this area, but I have watched this and as it was built the beach followed it out.



There is no uncertainty about whether this has been effective or not. In Margery Overton’s
review report number 33 dated December 2007, she says, ‘that as of December 12, 2007 the
project erosion rates are much less than the historical rates in the first four miles of the study
area. In the fifth and sixth mile, the rates are mostly below the historical rates and do not
significantly exceed the historical rates. In summary, the construction of the groin does not
appear to have caused an adverse effect to the shoreline over the six mile study area.’

The other terminal groin in North Carolina is on the downdrift side of Beaufort Inlet. Locally,
the net longshore sediment transport is from west to east. If you were to remove this groin, the
sand would peel off and be transported into Beaufort Inlet. There is no uncertainty in my mind
about whether these structures have been effective. I have recently examined the number of
terminal structures on the downdrift sides of inlets starting with the Gulf of Mexico going
clockwise to Massachusetts. There are a total of 22 structures and I did not see any adverse
effects of these structures.

Terminal groins differ from the usual groin application. They also differ from jetties. We have
reviewed the sand transport processes in the vicinity of inlets. There is generally sand transport
toward the inlet on both the updrift and downdrift sides. We have reviewed a number of inlets
with downdrift terminal structures and have not seen ill effects. There are two inlets in North
Carolina with downdrift terminal structures that have proved to function effectively.
(PowerPoint presentation available at www.nccoastalmanagement.net)

South Carolina Hardened Structure Policy and Use of Terminal Groins
Dr. Paul Gayes, Director

Center for Marine and Wetland Studies

Coastal Carolina University

Dr. Gayes stated that South Carolina is experiencing some similar analysis and consideration of
how to manage the coastline. Our state is different than North Carolina in terms of its processes,
the morphology of the coast, and development patterns. We could break down the South
Carolina coast into four zones based on the combination of morphology, process and
development. The first one, close to the border of North Carolina, is referred to as the grand
strand. It is centered on the city of Myrtle Beach where there is a large tourism based economy.
The north-central portion of the coast is centered on Cape Romain which is an undeveloped
stretch (about 1/3 of the state is undeveloped). There is a zone around the Charleston area where
there are classic barrier islands. Around the Hilton Head area the coast is rather different, largely
because the tide is tremendously greater as we move towards Georgia and tidal inlets become
more important.

The grand strand area is a mainland coast. There are not many inlets and there is very high
ground. The erosion rates here are fairly low (% foot to one foot per year). This is the center of
a lot of our developed, large-scale accesses to the State and the public. One of the things about
the grand strand area, much like some of the southern North Carolina zones, is there is a limited
amount of sediment in our area. There is a lot of renourishment going on, but some of our
borrow sites are getting out of the three mile limit.



In the central portion of the coast down to the Cape Romain area, we have a dramatic range in
coastal styles. None of this is developed, but some of our highest erosion rates in the state are in
this area (eight to ten meters per year). We are under extreme sediment starvation.

When we get into the Charleston area there is a lot of population along the coast. The Isle of
Palms has had a lot of interest in this area because as we get into this part of the state and the
inlets become much bigger, the tidal ranges get greater, and there is a lot of variability around
these inlets. Most of our erosion problems are associated with these inlet systems. Folly Beach
and Morris Island are signature erosional areas for our coast. There are a fair number of groins
and structures in Edisto Island’s beachfront community. The Charleston area was dominated by
some changes that happened in the 1860’s. Charleston Harbor, prior to the construction of jetties
for navigation in Charleston Harbor, the main flows out of the harbor were bent out to the south.
Jetties were constructed in the mid-1800’s and redirected these flows and some considerable
changes in this section of the coast occurred. As we go further to the south, there have been
groins established at Hunting Island State Park along with renourishment. Fripp Island to the
south also has severe erosional issues. Hilton Head has been fairly successful in its management.

Like most coastal states, we have experienced an explosion of development rushing to the
coastline. Prior to 1988, the State did not have much jurisdiction in managing the coastal zone.
There was a critical line set up at the scarp or the landward toe of the dune and landward of that
where the state had no jurisdiction. In 1987 the state assembled a blue ribbon panel that was
asked to consider long-term solutions to beach erosion problems. That panel came back with
findings that 57 miles of the state were critically eroding. The general consensus at the time was
that the beach (width and health) is an important economic engine to our state. The panel viewed
coastal erosion as a threat to the beach and dune system, the economy, coastal habitat, and
property. Some important findings of fact taken into consideration were that sea level was
scientifically documented but may increase and needed to be considered and that armoring the
coastline had not proven to be effective. Retreat was determined to be the best long term
strategy for the state. In 1988 the beachfront management act came out and implemented a lot of
the panel’s recommendations and established new jurisdictional lines. One line was in an area
away from inlets called standard zones. The other was around inlets called inlet zones. From
there a setback line was established which was a function of erosion rate. It became apparent
that in much of our state we do not have a dune line from which to draw a jurisdictional line. We
had to come up with another mechanism to do this. We took some long term monitoring of
beach profiles and looked at areas that were disturbed and made projections of the volume of
sediment that had been robbed from the beach system as well as the geometry which had been
modified and project back where the ideal dune crest would be and draw the line there. The
baseline that was drawn ten years ago is in the middle of some of our very populated areas.

From the baseline there is a forty year times the annual erosion rate setback line and this is where
development is regulated. The baseline is updated every ten years. The baseline migrates
landward and the jurisdiction rolls with it. This has been some of our problems in implementing
our regulations, because we are running into issues of restricting uses of property that had not
been restricted before. In 1988, restrictions that came in with the beachfront management act
included no construction seaward of the baseline, no new seawalls, if an existing seawall was
destroyed it could only be replaced with sloping structures and they had to be moved back ten
feet from the building foundations, and all vertical seawalls would be removed after 30 years and
be replaced with sloping structures. Our first challenge was natural with Hurricane Hugo. This
destroyed many houses along our coast and many were rebuilt further landward and behind the



baseline. There were also a number of seawalls that were destroyed and were replaced with
sloping structures. The next challenge was legal. We had a large lawsuit involving two lots on
the Isle of Palms that were seaward of the baseline and unbuildable under the 1988 Act. The
owner sued the State claiming a taking of the property and it went to the U.S. Supreme Court
which ruled in his favor and remanded it back to the State for damages. Around that time the
State made some revisions to our Act. Construction seaward of the baseline could now happen
under a special permit. We will allow these if they are no bigger than 5,000 feet, structures
should be as landward as practicable, no structure could be further seaward than the adjoining
neighbors, should never be on the active primary dune or active beach, seawalls cannot be part of
the foundation, if the house is ever located on the active beach it has to be moved, destroyed
seawalls cannot be rebuilt, the threshold for damages on seawalls decreased and the thirty year
time limit was removed. While the court was determining damages, the State issued two permits
to the property owner. The State purchased the land, transferred the permits, sold the land, and
the property was built on in 1995 and 1998. We continue to be in a retreat policy and are
committed to renourishment.

There have been 21 renourishment projects in the last 18 years. A total of 96 miles of coastline
have been renourished. The cost of these projects is tallied at about 194 million dollars and the
volume of sand pumped is close to 30 million cubic yards.

At present, existing groins can be reconstructed, repaired or maintained. New groins may be
allowed only on beaches that have high erosion rates and are threatening existing development.
This has been troubling for us as erosion rates being “high” are in the eye of the beholder. - In
addition to these requirements, any efforts for new groins or repair have to be in concert with
ongoing renourishment. Monitoring is required to ensure there aren’t detrimental impacts
downdrift. A performance bond or letter of credit is required that allows for the mitigation of
any damages that would occur downdrift. If monitoring indicates that there is a downdrift effect
then the groin is to be reconfigured, removed, or renourishment/mitigation is paid for downdrift.
Adjacent or downdrift communities are to be notified of applications for groins. If there is a
claim of effect, the State will require action on the part of the permit applicant.

In 2008-2009 the State established a shoreline change advisory committee to revisit the
beachfront management act. We are trying to examine the effectiveness of this Act and to look
for recommendations and modifications of this law to move forward into the future. We are
getting to the public hearing phase and it is getting tense as we revisit this. The Governor’s
climate panel had a recommendation to consider, in addition to carbon emission reduction, an
establishment of a legislative panel to work on potential adaptation strategies for climate change
and sea level rise. We are seeing concerns about effects in the long term and what our future
may be. We have had some unintended consequences as a result of our success in South
Carolina. Effective structures are in the eye of the beholder. You have to ask yourself if you are
trying to protect the beach, are you trying to protect the structures or are you trying to protect
both? For some of the beaches, if you ask if they are successful under each of these criteria, you
would get a different answer. There is some discussion in the State about what it means when
we protect structures instead of the beach. The conceptual goal of retreat in South Carolina has
not been happening in the midterm and this is due to persistent renourishment projects. There
are a few issues to deal with in the long term. There are concerns about continued sea level rise,
changes in climates, concerns about the economy, and concerns about episodic events. None of



these structures will do anything to protect the coast from large hurricanes. (PowerPoint
presentation available at www.nccoastalmanagement.net)

Geomorphology of N.C.’s Northern Inlets; Sediment Budgets; Sea Level Rise
Dr. Stanley Riggs
East Carolina University

Dr. Riggs stated that our coastal systems are complex. If we are going to talk about locking up
inlets with terminal groins or stabilizing the barrier islands in a time when sea level is rising at
fairly significant rates, we have to think longer term than today, tomorrow and next year. If we
want to preserve a vital coastal economy and the resources upon which that economy is based we
have to start thinking about sea level rise and sediment supply. None of this works if you don’t
have any sediment. It is not an equal world out there. No two barrier islands are equal when it
comes to sediment supply. Some beaches are very lucky and have a large sediment supply, some
beaches are very unlucky and don’t have any, and the human processes have played a very large
role in changing those sediment supplies.

Whether we like it or not we live in the ice age world. A slide was shown of what the earth
looked like eighteen to twenty thousand years ago when glacial ice covered a good share of
North America. Sea level rises and falls continuously. At this moment in time we are at an
interglacial episode (warm period) between glacial episodes. When the climate is warm, the ice
is mostly gone and sea level is high. This has been occurring for about two million years and
there have been about forty of these episodes. This is a very well established climatic pattern. -
The last interglacial period was the last time the climate was as warm as it is today (and maybe a
little bit warmer). This was 125,000 years ago. We had a shoreline in North Carolina where the
ocean occupied the shoreline during this period. We are on a plateau today. The importance of
this is that there will always be a shoreline where the ocean intersects the land surface. The
shoreline will change as the climate changes and as sea level changes. For 18,000 years the
shoreline has been moving. We know how it has moved. If the rest of the ice in Greenland and
Antarctica melt, most of the North Carolina coastal plain goes under water. All of the sediments
and marine deposits in response to the rise and fall of sea level have been going on for a long
time. The barrier islands were not there 18,000 years ago. About 9,000 years ago we began
flooding up the river valleys. Pamlico Sound was not as deep and we did not start to begin to get
marine sediments in it until 7,000 years ago. All of the estuaries are drowned river valleys.
Around 3,000 to 4,000 years ago we began to produce our barrier islands. The rate of sea level
rise is a variable rate. Barrier islands come and go and are not permanent. The barrier islands
are still moving. In the 1800’s the sea level rate changed again. The sea level rate in North
Carolina doubled. By 1900, it doubled again to 16 inches per 100 years. In this period of time
all of our barriers began to recede. In general, all the barrier islands are receding. The Duck tide
gauge has been there for twenty years and has measured 18 inches per 100 years. An important
thing to remember is that our coastal system is very low. Most of the barrier islands are only
three or four feet above sea level. Many counties (Pamlico, Hyde, Dare, Currituck, large parts of
Carteret) are only one foot above sea level. When we are talking about climate change and rising
sea level, we are talking about very dramatic changes taking place to our coastal system. Our
barrier islands are receding on the front side. An 1852 survey shows one piece of barrier island
on the outer banks has receded 2,500 feet in 151 years (this is 75% of the island width that has
been lost). In the 1950°s Highway 12 was built and it has been rebuilt and moved landward four
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times since then. It is now on Pamlico Sound and there isn’t any place for it to go. This is an
area that needs to breach, form an inlet and develop new width. This is the process by which
these islands migrate uphill and landward in response to rising sea level. In North Carolina we
are already at the mean of what IPC says will happen at 2100. This is important to keep in mind
when managing the barrier islands.

Sediment supply becomes the next big component for the long term. If you don’t have any
sediment available, you end up producing a little bit of sand that is sitting on top of older stuff.
About 70-80% of our barrier islands are a simple barrier island. You can dig down and hit older
sediments or rock very quickly. These islands are low and narrow, they overwash and breach
and are not the best places to put houses. If you have a lot of sand available you build these
complex islands. You prograde seaward if you have a lot of sand, you get big back barrier dune
fields, you get ridges and swales. Kitty Hawk Woods, Buxton Woods, and Bogue Banks are all
examples of complex islands. They have maritime forests on them. There are three basic
sources of sand we are dealing with out here. The paleotrunk rivers (Roanoke, Cape Fear) that
come off of the piedmont and the Appalachians carry sand during climatic times, there are big
delta dumps on the continental shelf, and there is a lot of old sand. As sea level rises across
these, they build the barriers. In the Nags Head Woods and Kitty Hawk Woods area it is all old
paleo, river channel, and delta sands. Most of our coast doesn’t have these rivers associated with
them. Large portions of our shelf are rock. The two big sources of sand are the cape shoal
structures (Lookout, Frying Pan). With rising sea level, these were important in the production
of the barrier islands.

Oregon Inlet opened in 1846 in a hurricane. It migrated from 1846 down to its present location.
In 1989 the inlet was hardened and stabilized. It had moved about 2.5 miles in this period of
time. There is a bridge over Oregon Inlet and the groin is already in there. The highway on Pea
Island was paved in 1952. The bridge was built in 1962-63. As the Oregon Inlet migrated south,
it got to the end of the bridge and was about to leave the bridge stranded in the inlet. The
decision was made to build a groin and put a rock revetment around the end of it to stop the
migration of the inlet. The Oregon Inlet was migrating from 1849-1980 at a rate of 77 feet per
year. In 1980-1988 it really picked up and increased by several times. By 1988-1989, in one or
two little storm events, it threatened the bridge completely. When the bridge was built, it was
built with a fixed navigation span with the assumption that the channel was going to stay there
under the fixed navigation span. The inlet was migrating. From day one, they had to start
dredging. All of the dredging that has been done since 1962 was dumped offshore and out of the
system. As you dump more and more of the inlet sand offshore, the rate of migration increases
which threatened the end of the bridge. The terminal groin was built to save the bridge and it
was a success from this point of view. But, let’s look downstream to see what the consequence
was. The Pea Island Wildlife Refuge is twelve miles long. After the construction of the terminal
groin, the first six miles of Pea Island beach were nourished with sand from the annual inlet
dredging instead of dumping it offshore. Somewhere between seven and eight million cubic
yards of sand were pumped on the first six miles. The bottom line is even with all of the sand
that has been pumped up there, Pea Island’s ocean shoreline is continuing to erode at rates up to
22 feet per year. This is the fastest in the state by quite a bit. There are three D.O.T. hotspots.
The first is one to two miles south of Oregon Inlet. This road has not gone into the sea because
we have pumped all of the sand in there and it builds up a very large dune field (which has been
very expensive). With every nor’easter the D.O.T. bulldozers are out there trying to keep the
road open from the sand moving across it. A large storm will come along that will take this road
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out. When we go down four to six miles in an area they call the sandbay, three miles of road had
been moved inland of the power lines. This event cost 3.5 million dollars and erosion continues.
By the time we get to eleven to twelve miles down at site number three (the S-Curves), this road
was replaced in 1988 and formed the S-Curves which is now in the ocean again. This whole
system is eroding at incredibly high rates of recession. The D.O.T. has put sandbags in as a
desperate effort to protect the road. The Pea Island Highway 12 maintenance costs, which are
post terminal groin, have been a minimum of ten million dollars plus seven to eight million cubic
yards of sand that has been dredged just to try to hold the line on Pea Island. The one to two
mile area beyond the terminal groin has accumulated sand beautifully, but no place else is there
any evidence of anything other than increased rates of erosion in the downstream section.

The N.C. State Port in Morehead City has had dredging since the early 1900’s. The groin was
built in the 1960’s. This is now a 45-foot deep channel and for a long time all of this sand
associated with the Port was dumped offshore. A lot of the ebb tide delta is a result of dumping.
The County has recently sued the Corps over this. Because of this, this area has had a
tremendous amount of nourishment sand put on it. The erosion rates from Fort Macon down to
Atlantic Beach have increased. The groin does trap sand, but it increases erosion rates. From
1978 to 2004, Fort Macon and Atlantic Beach (the east six miles) have received 13 million cubic
yards of sand. This is a direct consequence of the structure (terminal groin) and this downstream
cost has to be considered.

We know a lot about the science of these areas. North Carolina’s ongoing shoreline recession is
a direct consequence of storm dynamics and a rising sea level with minimal sand supplies. We
do not have a whole seafloor of sand out there. If there is an island that is in trouble, it is in
trouble because it never has had a lot of sand available. The sediment budget becomes really
crucial and the rising sea level is not going to get any better. A terminal groin will not solve
either the sea level rise or the minimal sediment supply problem except on a very local basis
where it may trap sand and it may very well exacerbate the shoreline erosion problems in the
downstream, and in some cases the upstream, areas. North Carolina must begin adapting to the
changes in sea level in order to maintain a sustainable coastal economy and protect those
resources (the barrier island resources, the inlet resources, the estuarine resources). This is what
the economy is based on and if we lock it all up, ultimately you will not have a barrier island
system and you will not have the beaches without pumping sand. If you don’t have the sand to
pump, you are in trouble. It is time the CRC, the DCM, and the State of North Carolina really
take this serious. We cannot think about just today’s storm event. We have to think about a
decadal scale impact of these storms. We have to think in terms of where we are going to be ten
and twenty years from now. The decisions we make in this legislative session this year could
impact the state for one hundred years. We cannot afford that. This is a dynamic, changing
system and we have to change with it.

Geomorphology of N.C.’s Southern Inlets
Dr. William Cleary
University of North Carolina-Wilmington

Dr. Cleary stated this presentation will deal with an overview of North Carolina’s southern inlets.
The presentation focuses on the ebb tidal delta (outer bar) and the main channel and how these
features are related to the erosion and accretion pattern that occur along the adjacent shorelines.
A cartoon was shown which showed a very large pile of sand that can approach several scores of
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millions of cubic yards which is the ebb tidal delta. This feature plays a significant role in the
erosion and accretion pattern along the shoreline. As the waves approach (from the upper right)
they are bent or refracted in such a way that they set up a current that runs opposite the literal
current. You are actually moving sand into the estuary which causes shoaling and deterioration
of the navigation channels. The deepest part of the channel is the main ebb channel. The main
channel is connected to marginal flood channels that bring the flood waters in when the tide
turns. More often than not in North Carolina, this main channel is seldom if ever midway
between the two barriers and seldom if ever is the shore normal or perpendicular. Rather it tends
to be offset to one side or another and aligned towards one of the barriers. The ebb channel
typically bisects the large ebb tidal delta, which contains many millions of cubic yards, and when
the sandbars form and move toward the land they will attach. More often than not in North
Carolina, the channel is skewed to one side or the other and you develop an asymmetric ebb tidal
delta. Up until 1959, Ocean Isle Beach was in fairly good shape. It had nothing to do with sea
level rise, changes in sediment supply, or storms. It has to do with the realignment of the
channel which can affect a mile on opposite sides of the shoulders. To exacerbate the situation,
the throat section of the ebb channel can literally migrate several thousands of feet exacerbating
the erosion or accretion on opposite sides of the inlet. A good example of this would be Rich
Inlet, Shallotte Inlet and Lockwood Folly Inlet.

Bogue Inlet borders Bogue Banks and Bear Island. These are sand rich islands that contain
upwards of twenty-five times more sand per kilometer of coast than the islands that occur south
of New River Inlet. Bogue Inlet is an extremely large inlet. This inlet has gone through a very
systematic change in the configuration of the ebb tidal delta, the flood delta, and the channels.
Between 1938 and 2002, this ebb channel migrated toward Bogue Banks (Emerald Isle) a
distance of approximately 9,650 feet. During that time it has wobbled back and forth within the
throat. We study this inlet trying to get a handle on how it functions. Since 1981, the channel
migrated toward Emerald Isle a distance of about 4,100 feet. As it migrated toward Emerald Isle
it changed the configuration of the ebb tidal delta. That had a significant impact in that it
provided accretion along the oceanfront while the inlet margin was eroding and all of the Bear
Island (Hammocks Beach) side was eroding. Between 1973-2001 Bear Island eroded on average
about 300 feet. By contrast, the Bogue Banks side accreted upwards of about 200 feet on
average. In 2005, the channel was relocated. This changed around the erosion and accretion
patterns in this area. It is taking some time for the huge pile of sand in the offshore area to
remobilize and adjust to the position of the channel.

Farther to the south is New River Inlet and this inlet borders a relatively large tidal river.

Onslow Beach has been eroding since the 1930’s. The North Topsail Beach side had been
accreting for about a mile downdrift of the inlet from 1960 until 1990. From 1990 until the
present, it has undergone erosion. The culprit in this erosion scenario is the channel which used
to be shore perpendicular and then skewed over. The simple solution would be to realign the
channel, restore the ebb tidal delta apex to the left and the area would accrete once again. The
significant amount of erosion is not due to change in sediment supply; it is due to the fact that the
channel has shifted a little bit toward the Onslow Beach side. The Corps has typically dredged
significant amounts of sand from New River Inlet channel and placed it along this section of the
coastline. It is highly unlikely that this sand will stay.

If you go about twenty miles to the south, you run into New Topsail Inlet which is the longest
lived migrating inlet in North Carolina. It opened prior to 1720 and has migrated in excess of
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about ten or eleven kilometers. The channel has migrated a distance of about 5,700 feet at
variable rates. There is a preferred orientation of the channel toward Topsail Beach and that has
had a significant impact upon the shape of Topsail Beach since the 1930’s. In 1954, the channel
was skewed and the inlet was migrating at relatively slow rates from 1949-1962. A lot of the
erosion on Topsail Island deals with the truncation over a period of time. In addition to the
migration of the inlet, which averaged about 120 feet per year, there was a breach by a storm.
The pile of sand was bypassed to the updrift barrier which is Topsail Island and the inlet
migration picked up and had a significant impact on the erosion on the updrift barrier which is
Topsail Beach. There have been two other episodes like this breaching between the 1950°s and
1995. This becomes important when you begin to think about terminal groins. As the inlet
migrated to the south, the shape of the ends of Topsail Island increased in width from 1938-2006.

A large amount of change can occur in a short period of time. You should be cautioned to look
at long-term erosion rate data and really look at the details of short term erosion when you look
at inlets. There is a lag effect in terms of the erosion or accretion along the shoreline when an
inlet changes its orientation.

Mason Inlet borders Wrightsville Beach and Shell Island. This inlet opened in the 1850°s and
migrated toward the hotel. Then it was relocated in 2002. Between 1974 and 1997 the channel
migrated at rates of about 165 feet per year. It probably would not have continued migrating to
the south, but probably would have closed off. The reason this inlet migrated so rapidly (up to
rates of about 297 feet per year) was because the access channel was completely filled in and the
size of the inlet was reduced, the cross section area was reduced, the amount of water going in
and out was reduced, and the size of the shoals in the offshore area was reduced. The inlet
continues to migrate. The access channel to the intercoastal waterway filled in causing the inlet
to migrate. They attempted to put in a terminal groin, but they were denied the permit. The inlet
was relocated in 2002 and three months after this there was a significant amount of shoaling. By
2004, there had been significant shoaling within Banks Channel (the access channel) and Mason
Creek. The same thing is happening on Figure Eight Island. Looking toward Figure Eight Island
from Wrightsville Beach in 1975, you can see a wide beach section on Figure Eight Island. At
this time, Mason’s Inlet was a healthy inlet (large ebb tidal delta and the sound side channels
were fairly clean and large). If you look at 1984 you begin to see that they have had some
erosion problems. The reason this erosion was taking place was because the island had changed
its plant form as Mason’s inlet migrated towards the area. This hotspot still exists today.

I have been asked to comment on Masonboro Inlet because people have this idea that the
proposed groins will create problems and will do the same thing to the downdrift islands that this
inlet project did. I would differ with this greatly. The Masonboro Inlet north jetty was started in
1965 and in 1981 the south jetty was completed and this forms a complete literal barrier for sand
transport from the north. The island south of the inlet, Masonboro Island, is a thirteen kilometer
(eight mile long) barrier island that is the posterchild for what this inlet stabilization might do.
At the south end of Masonboro Island is Carolina Beach Inlet which is a relatively small inlet
which was opened in 1952. In my opinion, this inlet has just as much impact on this island as the
jetties at the northern end of Masonboro Island. In 1964 the volume of the ebb tidal delta was
about eight million cubic yards. By 1984, the volume of sand in the ebb tidal delta amounted to
about twelve million cubic yards. If I were to go out and measure the amount of sand that is in
Masonboro Island and compare it to the amount of sand that is in the two inlet systems, you will
find that there is four times as much sand in the ebb and flood tidal deltas of Carolina Beach and
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Masonboro Inlet than there is in the entire length of Masonboro Island. This is primarily due to
jetties and stabilization of an inlet since 1950. The terminal groin will not do this as some people
will lead you to believe. The geology and shoreline changes have been studied for Masonboro
Island (images of the 1938 shoreline and the 2002 shoreline were shown). When you look at
this, you would say that Carolina Beach Inlet has had a far greater impact on the island in terms
of a negative impact than the jetties on the north end. There is some justification saying that
Masonboro Inlet had an impact on the center section of the island. If you look at the southern
portion of the island, you can see the island is changing dramatically (1972 and 2003 images
were shown). The island has rolled back on itself at least 500 or 600 feet since 1972. The net
average erosion rate for the center section of the island is 328 feet, 308 feet by the headland, and
near Carolina Beach Inlet the rate is 538 feet. This is not due to the terminal groin scenario. Itis
due to a huge jetty that impounds sand in the ebb tidal delta.

The last two inlets will be Lockwoods Folly Inlet and Shallotte Inlet. These would also be good
candidates for terminal groins. Since 1982, Lockwoods Folly Inlet channel had been aligned
toward the Oak Island side. As a result of this, this island built out substantially. In 2002, the
channel broke through and it is almost shore perpendicular. The area on Holden Beach, which
had been an erosion zone, is not building out. By contrast, the Oak Island side is beginning to
erode. Shallotte Inlet is a relatively unique inlet in the sense that there is no flood tidal delta, no
corresponding lagoon, and no accommodation space. Any of the sand that moves in here is
creating a navigation hazard that has to be dredged. This is a perfect site for a terminal groin.
The channel favored accretion on Ocean Isle. In 1970, the channel swung over to the Holden
Beach side and this area began to build up. In 2001, the Corps of Engineers relocated the
channel in an attempt to restore the Ocean Isle side to what it looked like forty years earlier.
Contrary to popular belief, the erosion is not due to the Corps project, it is a remnant of the
configuration that existed when the channel was skewed toward Holden Beach. No amount of
nourishment is going to protect this area unless you are able to put up a terminal groin to restore
the beach.

If this issue comes before the Commission again, you need to look at each inlet in detail because
each one is unique. I do not believe that placing a groin in the proper orientation in Rich Inlet,
Shallotte Inlet, or possibly Lockwoods Folly Inlet would cause damage to the adjacent beaches.

Regulatory History of Hardened Structures Ban
Steve Benton
CRC Science Panel on Coastal Hazards

Steve Benton stated he was here to show how the Coastal Resources Commission got to where
they are now with regards to the shoreline erosion control structure regulations. As most of you
know, North Carolina’s regulations dealing with oceanfront erosion control structures are pretty
strict. In 1974, the CAMA was enacted and the CRC and CRAC were created and spent the first
three to four years looking at various elements of the program that were required under CAMA
(land-use planning, setting up partnerships with local governments) and did not get too involved
in developing regulations right away. Part of the reason for this was the CRC inherited the
regulations that dealt with estuarine systems from a program that already existed. They did
begin discussing the concerns and roles that shoreline structures had on oceanfront systems that
they were seeing in other parts of the country, particularly New Jersey that would build
tremendous shoreline structures and wound up with no beach. The CAMA specifically said that
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it wanted to protect this resource and make sure that we continue to have the beach. The
Commission was not interested in things that would cause troubles to these resources, but they
are also required to balance the development interests. The initial regulations that were going on
with the oceanfront that they had inherited were sand dune rules that were being protected under
another state law. In 1979, the Commission had been looking at the issue of coastal erosion and
they came out with a set of erosion rates that were used to support an oceanfront setback
program. At that point they decided they could tell everybody about the erosion hazard that they
were facing on their part of the beach. The initial set of guidelines came out for a program which
allowed anybody to do whatever they wanted for structures that existed before June 1, 1979
because people that had built before the erosion rate data and storm studies would not have
known any better. Anything after this date had a prohibition of hard structures. This went along
for about three or four years and it wasn’t too long before there were problems with this. There
were a number of areas that were experiencing higher erosion rates. One particular hotspot was
in Dare County in Kill Devil Hills. This area had a long-term average erosion rate of four or five
feet, but over the last couple of years had experienced between eight and twelve feet per year
erosion. Half of the Sea Ranch Hotel had been built before June 1, 1979 but the other half after.
This left a dilemma on how to deal with this. The Commission was receiving a lot of pressure to
do something about these rules. In January 1984, the Secretary of the Department of Natural
Resources came before the Commission and asked that they form a task force to look into the
problem of dealing with erosion control structures on the oceanfront. A task force was
developed with sixteen members representing the CRC, CRAC, local government officials,
Corps of Engineers, and State officials. They also put together a group of fourteen advisors
which included several engineers, a couple of geologists, planners, and several lawyers. They
began meeting in February and broke up into two different committees. One committee looked
at technical aspects of the issue and another committee looked at the planning elements (costs,
legal challenges). As they were meeting, the Town of Kill Devil Hills came before the
Commission with a permit request to sink a barge 350 feet offshore off of the end of Third
Street. The Commission asked the task force to look at the proposal and to come up with some
ideas on how to deal with the permit. Based on the task force’s ideas, the Commission put
together a permit which included a number of conditions and to allow the permit to be issued.
Some property owners objected to the proposal. Eventually, the permit was issued and the
objectors appealed it, but the Commission refused to hear it. The Town decided to not put the
barge in place. In July the task force finished their work and prepared a report and sent it to the
Commission at their July meeting. The report had two parts. The first was background
information that the task force had considered during their discussions. The second part
contained recommended policies, proposed guidelines and other actions that resulted from the
findings in the first part. Many of these axioms and recommended studies have been continued
in the efforts of the Coastal Resources Commission on their oceanfront development
management program. The last thing in the task force report was a set of recommendations for
regulations and guidelines for erosion control structures. The recommendations included the
statement that to permanently stabilize the location of a shoreline by massive seawalls and
similar protection devices that do not preserve the public trust rights should not be allowed. The
standards recommended prohibiting sand trapping through the use of groins and breakwaters and
prohibiting shoreline hardening by the construction of bulkheads and seawalls. The
recommendations from the task force said that the project design must incorporate features
adequate to protect public use of the beach and to prevent or mitigate the impacts of increased
erosion on nearby properties. The main point is that the task force did not absolutely ban hard
structures if a long line of conditions were met. When the CRC received the task force report,
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they said that it was appropriate for dealing with oceanfront erosion control structures statewide.
At their September meeting, a series of resolutions were adopted that were related to the
recommendations that the task force had provided. At the November meeting, intense debate
revolved around the ability of the CRC to actually incorporate all of the conditions outlined by
the task force necessary to mitigate the impacts of allowing sandtrapping devices or hard
structures on the oceanfront. A CRAC member expressed his concern that any active approval
of permanent materials such as wood or concrete would lead to a hardening of the shoreline and
because of the potential impact, the CRC should prohibit them as a matter of policy. This
changed the nature of the debate. The CRC took out the language that was recommended by the
task force and they were prohibited. On completion of a series of public hearings and a final
review at the January 1985 CRC meeting, it was unanimously adopted by the Commission. The
rules were in place and going along smoothly until 1989 when the Bonner Bridge over Oregon
Inlet was threatened by a series of storms. There was a push to build the terminal groin there to
protect the bridge. The CRC amended their rules to allow for an exception for structures
necessary to protect a bridge providing the only access to a substantial population on a barrier
island. This focused the exception on one place which was Oregon Inlet. There was also an
extensive monitoring program set up and it is still going on. In 1992, Fort Fisher was being
eroded away and it is a national historic structure. It could not be moved as it was an earthen
fort. It was not the kind of thing that you could depend on a beach nourishment project to protect
because a big storm could go over the top of the beach nourishment project and wipe out the fort.
The only viable option for protecting the historic structure was to build a traditional rock riprap.
Downstream from that it was public land and there was not much there and would not have an
offsite impact. The CRC adopted another special exemption to add to the Bonner Bridge
exception which would allow for a structure for protection of a historic site of national
significance that is imminently threatened by shoreline erosion. They added another exception in
there for political reasons that allowed structures necessary to maintain an existing commercial
navigation channel. The Oregon Inlet jetties were a topic that was extremely sensitive to the
Commission because it was an issue that was decided before the CAMA. It was something that
is sacred to the folks in Dare County and it would be difficult to come out with guidelines that
would cause that project any jeopardy. The general notion was that the jetties were not
technically erosion control structures and would not be subject to the guidelines.

From then on until about 2003 there were efforts to hold on to the erosion control structures ban.
There were a lot of variances and appeals. In 2003, in response to all of the variances and
appeals, Senator Basnight provided force of law to the structure ban by passing House Bill 1028
which prohibited construction of permanent erosion control structures in an ocean hazard AEC.
In 2007, another Senate Bill was enacted that was adopted to authorize the CRC to implement a
pilot project to study the use of terminal groins for ocean inlet stabilization. This brings us back
to where we were when we initiated the Outer Banks Erosion Task Force. We have learned a
great deal about how to more effectively engineer structures on the oceanfront. We have learned
a great deal more about the physical processes effecting North Carolina’s beaches and islands. It
appears the Legislature has directed that we reconstitute an Outer Banks Erosion Task Force type
of initiative to update the original effort. We need to be careful of a couple of things. We don’t
need to be caught in a trap of making a finding that there is no data supporting some adverse
impact when there have been no studies to generate data. If we are to effectively evaluate the
use of terminal groins for inlet stabilization we need to look at what inlet stabilization might do
to natural inlet processes and their role in ecosystems. We must look at inlet stabilization on
barrier island health and the response to rising sea level. If we can characterize and quantify



these kinds of issues then we have a chance of realistically evaluating the use of terminal groins
for ocean and inlet stabilization. This is an opportunity for coastal geologists and coastal
engineers to work collaboratively rather than at odds with each other.

PUBLIC HEARINGS

ISANCAC 07H .0308(a)(2) Temporary Erosion Control Structures

Mack Paul of K&L Gates stated that he had presented a proposed rule to the CRC in July. He
stated that there is a continuing concern about the overall approach and some of you are new to
the Commission since that timeframe. We have a continuing concern about the timeframes.
Back in the 1990’s the CRC went to an approach that established a two year timeframe for
sandbags and five years if it was a community actively seeking a nourish project. That was
extended in 2000 to expire in 2008. It continues to be a problematic approach in that in the rule,
the timeframes are not consistent with the time it takes to implement these projects. The science
committee proposed an approach that we feel makes sense. This included limiting the size and
with this they would have a limited time by their very nature and then you would not have to
worry about enforcing the artificial timeframes that create a lot of drain on resources and friction
when the timeframes hit. We continue to urge the Commission to consider an approach that
would either handle sandbags by limiting their size or making them permissible to stay in place
as long as they are in a community with a comprehensive strategy in place for pursuing beach
nourishment or in inlet areas that have an inlet relocation project planned.

Comments on the draft as it is, we do appreciate Staff’s cooperation as we worked on an
approach as it related to inlet areas and this was an improvement to recognize that inlet areas are
unique and do need to be considered separately and the rules extend the timeframe to eight years.
One issue is that the rule says that structures that are imminently threatened can only be
permitted once unless they are in an inlet area. Then it goes on to say that if you continue to be
threatened after eight years you can get an additional eight years. I think there needs to be some
clarification that if you have been permitted once you can be permitted again if you do a project
and the erosion comes back later. This should be clarified. Back when the rule was changed in
2000 to extend it to May 2008, the clock was reset at that time for properties that were permitted.
The rule is not clear how existing properties in inlet areas would be affected once these rules go
into effect. We would urge that they could be beneficially affected by getting more time if they
are in an inlet area. In summary we would urge you to consider the broader issue about these
time limits and what impact that has in terms of enforcement.

1SANCAC 07H .1100
General Permit for Construction of Bulkheads and Placement of Riprap for Shoreline Protection
in Estuarine and Public Trust Waters and Ocean Hazard Areas

No comments were received on this rule.

I1SANCAC 07H .1200

General Permit for Construction of Piers, Docks, and Boathouses in Estuarine and Public Trust
Waters and Ocean Hazard Areas

Jess Hawkins stated that he is a member of the N.C. Marine Fisheries Commission which is the
body setup by the General Assembly to conserve the marine and estuarine resources for the state
of North Carolina. Mr. Hawkins further stated that he is here to provide comments on the
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proposed CRC dock and pier rules, but these comments do not reflect the comments of the entire
body of the Commission and written comments will be provided by March 16, 2009. The
comments do reflect the views of myself and Dr. BJ Copeland. The way our beauracracy is set
up is there are committees set up and Dr. Copeland and myself have the privilege of being the
co-chairs of Habitat and Water Quality committee. We have talked about this issue for some
time as has the CHPP Steering Committee. Both Dr. Copeland and myself truly appreciate the
responsibility you folks have in trying to balance the use of our natural resources in North
Carolina with the conservation of these resources. We are faced with similar challenges on our
Commission, mainly with a more limited audience from the fishermen’s standpoint. It is very
intense sometimes and we try to maintain and enhance our fisheries stocks with the economic
and social use of those resources. Dr. Copeland and myself want to thank you for proposing
these measures. This is definitely a step forward andwill better protect critical fish habitat such
as SAV and primary nursery areas. This is a focus of the CHPP. I want to speak briefly about
the habitat these rules are trying to better protect. Both SAV and primary nursery areas are
critical fish habitat for numerous juvenile fish and shellfish in North Carolina. Out of our 2.3
million acres, the MFC has classified about eighty thousand plus acres as primary nursery areas.
Yet this small amount of habitat contributes to the production of about ninety percent of our
commercial fisheries production in our state and sixty percent of our recreational production. It
is estimated that our fisheries resources in the state contribute about one billion dollars annually
to our economy. Not only is it a social and conservation aspect, it is also an economic aspect.
North Carolina has about 200,000 acres of SAV in the high salinity areas. We have vegetation in
other areas but we do not know as much about those as we do in the high salinity areas. When I
say high salinity I am talking about the eastern side of Pamlico Sound along the Outer Banks,
Core Sound, and Bogue Sound. We are second only to Florida in the amount of critical fish
habitat of SAV in the whole country. This habitat is the nursery area for little speckled trout, red
drum, blue crabs, and bay scallops. We also want you to know that the MFC has recognized that
these habitats are important and we have in turn placed restrictions on fisherman in utilizing
those. Trawling and dredging are curtailed in primary nursery areas. The entire eastern side of
the Outer Banks is closed to dredging and trawling. If you look at the western side of the Sound,
there are primary nursery areas and these are closed to certain fishing practices as a way to try to
protect the habitat for those juvenile fish. As you are probably aware, these dock and pier rules
before you today are a result of over a year’s worth of work by your staff and others which
included Water Quality and Fisheries experts. As a result of those discussions, these experts had
recommended a minimum of 2.5 feet as a minimum water depth in primary nursery areas, SAV
areas, and shellfish areas where a general permit rule for docks and piers would apply. The
fisheries experts informed us, as part of the CHPP Steering Committee as well as the Habitat and
Water Quality Committee, that three feet would be preferred. As a result of looking at the
balance of use of these areas with the use of boaters and the use of riparian land owners that
wanted to have access, a better depth would be 2.5 feet. When you as a body took this out to
public hearing, it was changed to two feet. Dr. Copeland and I would like to urge you to increase
the minimum depth threshold back to 2.5 feet as proposed by the working group. Thank you for
your efforts to strengthen these protections for fisheries habitats and the opportunity to speak.



MINUTES
Jerry Old made a motion to approve the minutes of the November 2008 CRC meeting.
Veronica Carter seconded the motion.

David Webster offered an amendment to the motion to correct a typographical error on page six
in the motion for the Town of Pine Knoll Shores land use “plane” which should read “plan”.

Jerry Old and Veronica Carter accepted this amendment and the motion passed
unanimously (Weld, Leutze, Bissette, Elam, Elam, Webster, Old, Peele, Sermons, Shepard,
Mitchell, Wilson, Wynns, Carter).

EXECUTIVE SECRETARY’S REPORT
Jim Gregson, DCM Director, gave the following report.

Sandbags Update

Last month, an Administrative Law Judge dismissed a motion to stay enforcement by 18
recipients of sandbag removal letters. The homeowners sought permission to repair their sandbag
structures while they pursue variance relief, and also sought to keep DCM from going forward
with enforcement. After the ruling from Judge Overby, the Division sent Notices of Violation to
homeowners who received the first round of sandbag removal letters in September. So far, 16
have filed variance requests to further extend their sandbag time limits.

State Budget

Gov. Perdue directed State agencies to reduce their budgets by an additional 2%, for a total of a
7% reduction so far. DCM has been able to meet the budget cuts so far, partly by using lapsed
salaries from a vacant field rep position in Morehead City.

The budget issues will definitely have an impact on CRC meetings this year. We have begun
meeting for 1 % days only to reduce hotel expenditures, and I have restricted staff from attending
CRC meetings unless absolutely necessary. We have also changed some meeting locations to
take advantage of reduced staff travel and free meeting space. It may become necessary to reduce
the total number of meetings as well.

Offshore Drilling Committee

Commissioners Leutze and Sermons, and DCM’s coastal hazards specialist Dr. Jeff Warren,
have been named to a 24-member legislative task force that will examine the effects of offshore
oil and natural gas exploration. Dr. Leutze is one of the co-chairs of the committee, along with
Doug Rader of the Environmental Defense Fund. The committee will review research on
offshore drilling, hold public hearings and examine the economic benefits and costs.

OPSC Public Meetings

DCM and the N.C. Coastal Resources Law, Planning and Policy Center will hold four public
hearings in February and March to gain public input on the draft report from the organizations’
Ocean Policy Steering Committee.
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Meetings will be held at the following locations and times:

e Feb. 25, 5:30-7:30 p.m. - Pine Knoll Shores Aquarium (Big Rock Theater), 1 Roosevelt
Blvd., Pine Knoll Shores, N.C.

e Feb. 26, 5:30-7:30 p.m. - Northeast Branch, New Hanover County Library, 1241
Military Cutoff Rd., Wilmington, N.C.

e March 9, 5:00 — 7:00 p.m., Parker Lincoln Building, Conference Room 1H 120, 2728
Capital Blvd., Raleigh, N.C.

e March 10, 5:30-7:30 p.m. - Nags Head Beach Fire Station 16, South Wing, 5314 S.
Croatan Hwy, Nags Head, N.C.

The draft report is available for download from our web site, under “What’s New” on the left
side of the homepage.

Pivers Island Grant

The Clean Water Management Trust Fund Board has awarded DCM and its partners $496,000
for implementation of the stormwater plan on Pivers Island. The Division has formed a
partnership with the NOAA Center for Coastal Fisheries and Habitat Research and the Duke
University Marine Laboratory to develop a plan to implement innovative and state-of-the-art
technologies to reduce stormwater runoff and aquaculture effluent into estuarine waters and
reduce adverse environmental impacts of marine laboratory operations on Pivers Island, in
Beaufort NC. The grant, awarded through the Clean Water Management Trust Fund’s Innovative
Stormwater Initiative, is a follow up to the successful completion of the stormwater master plan
to Minimize Impacts to Surrounding Critical Estuarine Habitats — funded by the Trust fund in
2003. As with the stormwater plan, this implementation project will utilize the educational and
research expertise of institutions located on the Island to provide a public education model to
support efforts to reduce the environmental impact of coastal development, as well as for future
projects funded by the Clean Water Management Trust Fund.

Reserve Summer Education Programs

This summer the Rachel Carson Coastal Reserve will again host educational programs for
students of all ages. All classes will be hands-on, field-based estuarine studies. The programs
are:

e Junior Naturalist Program
Beginning June 17, the Junior Naturalist program for students in grades 4-8 will run
Wednesdays through Aug. 5, from 9 a.m.-12 p.m. Students will conduct field investigations
of estuaries. Activities will include marsh seining, water quality sampling, animal population
studies, beach and marsh profiles and phytoplankton identification.

e Adventures in the Estuary
Two sessions of Adventures in the Estuary will be held this summer for students in grades 1-
3. The first session will be June 16, 18, 23 and 25, and the second session will be Aug. 4, 6,
11 and 13. Each session is $40 for all four classes. Classes are 9 a.m.—12 p.m.

e Preschool Storytime and Crafts
For the youngest students, Preschool Storytime and Crafts will be held from 9-10 a.m. on
June 15, July 13 and Aug. 10. These sessions will include a story, estuarine critter



observation and a related craft. All preschool sessions are free of charge, but registration is
required. Topics will include hermit crabs, birds and snails.

NERRs 312 Review

The N.C. National Estuarine Research Reserve will be evaluated by NOAA April 20-24. The
evaluation team will spend the week meeting with staff and partners, and visiting the sites to
evaluate compliance with federal regulations, management plans, and grants. Public meetings
will be held on April 21 in Wilmington and April 22 in Beaufort to provide the general public the
opportunity to comment as required by the CZMA.

LAC Meeting

The local advisory committee for the Rachel Carson component of the Reserve will meet on
March 19 at the Reserve office in Beaufort. The committee will discuss management and
programs at the site.

Staff News

Alex Houston started with the Reserve on January 5 and will be working for two years on the
research and education components of the recently awarded grant to the Reserve and NOAA to
study estuarine shoreline stabilization. Alex has a master’s degree in Wildlife Biology from
Purdue University and has worked with N.C. Wildlife Resources Commission as an assistant
waterbird biologist and for NOAA on sea turtles. She will work out of the Beaufort office.

Dr. Bo Dame is the Reserve’s new Northern Sites Manager. Bo began work on February 9 and
is managing the three northern sites of the Reserve, Currituck Banks, Kitty Hawk, and Buxton
Woods, from the Reserve’s office in Kitty Hawk. Bo has a B.S in Geological Sciences from
Lehigh University, a M.A. in Marine Science from the VA Institute of Marine Science, and a
Ph.D. from East Carolina University in Coastal Resources Management.

CHAIRMAN’S COMMENTS

Chairman Emory stated there were some excellent presentations on groins and an even wider
discussion of beach processes. All of this information will be very helpful as we move on and I
hope we get a chance to reflect on these things.

There is a lot going on in the newspapers about sandbags and groins. Not all of it is
complimentary to the CRC, but it is helpful to remind ourselves of the progress we are making.

The Beach and Inlet Management Plan is still being developed and when it is complete we will
have a tool to do a more comprehensive job of managing the beach and inlet. In some ways it is
also a response to sea level rise. Our static line and setback rules are working their way through
the process and we will be able to implement these. We will be receiving ocean policy
recommendations soon and these will give an idea of the issues we need to be working on in the
next few years. In concert with the other resource agencies, we will continue to grind away at
the CHPP recommendations. Sometimes it seems that we are bogged down in details, but we
should remind ourselves that we have gotten some things done and still have a lot to do.

Dr. Leutze stated that Governor Perdue has signed an agreement that would set up a South
Atlantic Coastal Alliance between Florida, South Carolina, Georgia and North Carolina. The



intent is to help attract federal funds for addressing common problems and common issues. The
CRC might consider coordination with other similar organizations in other states and see where
best practices might be identified that would be helpful to all of us. He further stated that there
was a color brochure at our seats which was intended to present facts on terminal groins. It was
a well produced piece of material and was clearly intended to be in opposition to terminal groins,
but there was no clear indication of where the materials came from. Dr. Leutze asked that on
controversial issues and matters to be presented to the Commission, it should be identified as to
where it came from.

Chairman Emory stated that any items that are put onto the table for the Commission should go
through the DCM staff. Chairman Emory congratulated Commissioners Leutze and Sermons on
their appointment to the oil panel.

CRAC REPORT
Dara Royal gave the CRAC report.

Dara Royal introduced the new members of the Advisory Council Tracy Skrabal appointed to the
science and technology seat, Jerry Parks to the local health director seat, and Charles Jones as the
Carteret County representative.

Dara stated the CRAC recommends approval of the Town of Emerald Isle land use plan
amendment.

Boots Elam made a motion to approve the Emerald Isle land use plan amendment. Joan
Weld seconded the motion. The motion passed unanimously (Elam, Old, Bissette, Wynns,
Wilson, Sermons, Peele, Weld, Shepard, Webster, Carter, Leutze, Mitchell).

Dara stated the CRAC recommends approval of the Town of Manteo land use plan amendment.
Jim Leutze seconded the recommendation for approval of the Town of Manteo land use
plan amendment. The motion passed unanimously (Elam, Old, Bissette, Wynns, Wilson,
Sermons, Peele, Weld, Shepard, Webster, Carter, Leutze, Mitchell).

Dara stated that after discussions during the last two CRAC meetings about seeking a dedicated
source of state funding for beach projects, the Council drafted a resolution for the General
Assembly to request the creation of a beach inlet and waterway trust fund subject to annual
appropriation. This is a timely request given the work being done on the BIMP. We will be
asking our legislative representatives to establish the fund and asking our appointing bodies to
make the same request. The Council also voted to invite the CRC to consider taking its own
action either in support of the fund or in support of our action. Wayland Sermons stated that a
specific request for the state to create a trust fund and utilize a portion of the sales tax puts a
larger picture on this resolution. It is a huge step when a body such as the CRC requests from
the State and specifies the funding source. He stated that he agrees that the State should use all
efforts to generate beach nourishment and inlet management, but wonders if the CRC has had
discussion when asking for a specific and dedicated revenue source. Jim Leutze asked to strike
“an annual appropriation of a portion of the State sales tax revenue to be used with local
matching funds”. This would not specify the revenue source and may handle Commissioner
Sermons objections. Commissioner Leutze recommended requesting an annual appropriation to
be used with local matching funds. Dara Royal agreed. Wayland Sermons stated there wouldn’t
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be anything wrong in asking for the establishment of a trust fund that would have matching funds
and an appropriate revenue source appropriation each year in the General Assembly. The State’s
sales tax is a greatly guarded source of revenue by the Legislature. Dara added that when
looking at the accommodations taxes generated in the eight ocean counties and how much sales
tax it sends to the State it would have more than paid for projects that have been done in the last
decade. All of us in local government understand that sales tax is closely guarded and in these
economic times considered critical. Melvin Shepard stated that this goes deeper than what we
think it does. Going back more than twenty years, it has always been the responsibility of the
Corps of Engineers to dredge the waterways and to keep the inlets open. When Governor Perdue
was a senator, the Corps of Engineers’ budget had been cut and they were threatening to dredge
only about three inlets in the state, she commented that maybe we needed our own dredging.

The money for this has always come from the federal budget and North Carolina has been
reluctant to get into substituting state money for what is, or ought to be, federal funds. Chairman
Emory stated that when the BIMP is completed, this will just be a plan unless there is some
money. Whether we endorse this resolution today or something similar to it in a year or two
when the BIMP is ready, we will need to ask for money whether it is spent on inlet and channel
maintenance or not. There will need to be a source of funds or nothing will happen. Melvin
Shepard stated that if we are going to ask for funds from a certain place, we might want to
include something that says that the State would work closely with the Corps of Engineers to
produce money for waterway management. The Corps thinks they have the right to be selective
with inlet dredging. Federal money should be included in this resolution. Jim Leutze stated the
amount of federal funds is problematic depending on economic conditions, the attitude of the
President, the attitude of the Office of Management and Budget. In order to have some stability
in our coastal areas, many people would like to have some sort of trust fund similar to the
highway trust fund. The implication is that we consider these things as infrastructure and these
are important. If you are going to maintain infrastructure, you are going to have to have an
identified source of funds. Otherwise, you are dependent upon our representatives to get special
funding for dredging. This is not a good way to do business and is not a good way to stabilize
this very important resource. We know the Corps of Engineers are the people who call the shots
and they have to have the money. I am not comfortable identifying the revenue sources, but
some way or another, a principal should be established that there is a need for a trust fund. Dara
Royal stated that maybe the focus is drilling down to the local level and getting their share, but
there is importance in having a dedicated source of funding at the state level. In the twenty to
thirty year history that Melvin spoke of, the Water Resources Development Plan has really not
been a plan, but mainly project driven. The state has been committed to matching federal dollars
when those were there. One of the things that has occurred in the last five years, in terms of the
navigation dredging, the State has set aside some supplemental dredging funds that we have used
along with local dollars (counties and municipalities) to leverage the limited amount of federal
dollars that were there to keep the navigation channels and inlets open. We have already moved
in this direction within the context of the BIMP to plan for that in a more cost effective manner
and know the piece at the State level is there. Joan Weld stated that we need a more
comprehensive plan. Just to have a resolution is shallow. Something of this magnitude and
importance should have an ad hoc committee that would put a plan together rather than just a
resolution. Jerry Old stated that the last time the CRC talked about this; there was a discussion
about adding to the twenty coastal counties’ sales tax to help fund this. Are we looking at an
addition to the sales tax or an appropriation out of the statewide budget? Dara responded that it
would be out of the State budget and not an addition. The CRAC purposefully tried to keep this
resolution broad to allow the process to work as it needs to. Bob Wilson stated this is a major
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issue. He said that he could support a resolution that asks the State to take this seriously and
look at the alternatives and try to get some buy-in from the political establishment in Raleigh.
There are a lot of models out there. Florida has a model. There is a sales tax, local sales taxes,
and the income stream that is coming from the offshore fishing license. All of the money from
the fishing license goes to Wildlife and we have major issues here that don’t have anything to do
with the Wildlife Resource Commission. I would like to see a resolution that asks the State to
study this and come back with something. Maybe we could put some of our people with the
State in helping to guide them with this. A resolution like this is nice, but it really doesn’t have
any sizzle to it. This is a major issue and I think there are great models, resources and funding
that the Legislature could form a committee to study this. Melvin Shepard agreed with Bob
Wilson. Chairman Emory asked that Melvin Shepard and Bob Wilson join in discussion with a
few members of the CRAC to work on this and present it during the afternoon session.

Dara stated that there was discussion during the CRAC meeting to address the current CRC and
CRAC meeting format. Some Council members have expressed dissatisfaction that the
interaction between the Commission and the Advisory Council has decreased since the standing
committee meetings were suspended. The Advisory Council is also finding it difficult to
schedule sufficient meeting time with the 1 % day meeting format. The CRAC would like to
revisit this issue with the CRC at a future meeting.

DENR UPDATE

Robin Smith, Asst. Secretary for the Environment, gave a DENR update. She stated that since
the last meeting there has been a change in Administration. The Governor has already expressed
a strong interest in renewable energy and building a green economy in North Carolina. The
Legislature is in session. Bills are being introduced. The big issue this year will be the budget
for both the Legislature and the Department. Jim Gregson mentioned the seven percent
reversions from this year’s budget. All State agencies were also asked to identify seven percent
in permanent (continuing) cuts for next year’s proposed budget. Permanent cuts are much more
difficult than reversions because you cannot use things like lapsed salary money to meet those
targets. It is much more likely with permanent cuts that we will see loss of positions. The
Department’s plan in terms of meeting the proposed seven percent cuts identified a number of
reductions in positions, however these were all vacant positions. There were other positions that
were moved from state appropriation to other funding sources such as federal funds or receipts.
There were cuts in operating money proposed. After the initial set of seven percent reductions,
the Departments were also requested to identify a number of program cuts. The Governor will
put her budget together and at that time the Department’s proposed cuts will be looked at to see
if more cuts are needed. The Legislature will make the final decision on which cuts will move
forward. Because of the budget situation, the State budget office has held back most of the
conservation acquisition funds that had been authorized last year as certificates of participation.
In the last session of the General Assembly about fifty million dollars had been authorized and
the state budget office has indicated that only ten of the fifty will be released because of the
budget situation. There is a lot of activity around the Economic Stimulus Plan. This has been
taking up a lot of time as we try to get prepared for what has been a moving target. We are
trying to get prepared to meet the very tight timelines for getting money out through the different
funds once Congress authorizes the Bill and releases the money to the federal agencies. There
will be drinking water money, there will be waste water money which will include stormwater
and watershed restoration. These two areas will be funded through the normal EPA grant

. 22



process. Every year we get grant funds from EPA for drinking water projects and for waste
water projects. This economic stimulus money is coming through those same two grant
pipelines to the State. The expectation is we will have to apply for an EPA grant for the money
that North Carolina can receive. They are asking us to submit preliminary project lists for that
application and we have this done based on conversations with local governments. We are also
doing a formal solicitation for projects by letter. We can supplement the list prior to the EPA
approval. There will also be a public notice of the final list. The lists are longer than the money
that we will receive and all projects will not be funded and there will be decisions to make about
how the money is allocated. We expect to get between 150 and 200 million for these two areas.
There will also be money coming through the Army Corps of Engineers for water resources
development projects. Our understanding is that the Corps will use its existing process and I
think the Corps has a list of projects authorized in North Carolina that they do not have complete
funding for and they will likely go down that list and allocate whatever money they receive
through the stimulus package to the projects that are already on the North Carolina authorized
list. There will be a good chunk of money for transportation projects in North Carolina. What
the Federal Highways Administration has told D.O.T. is that those projects have to be projects
that are already through environmental review. We are not talking about brand new projects in
this category, we are talking about things that are already on the list and have already progressed
through the environmental review process and have a NEPA document completed. There will be
a very short time to obligate this money and that is why everyone is scurrying around trying to
get organized before Congress even enacts the Bill. The EPA will have thirty days to act on
these State applications for funding and then states will have about 180 days for water and
wastewater. The clear expectation is that if the funds aren’t obligated, then Congress will sweep
up the funds and redistribute them again. We are trying to make sure that we are prepared in
terms of permitting and environmental documents and that we are not getting bogged down with
projects that cannot move quickly. On the other hand, with water and wastewater, we have an
opportunity to solicit some projects that may not be in the door yet (rehabilitation projects,
maintenance and repair projects for water and sewer lines). These types of projects would be
very easy to permit quickly and would meet a very clear state need. We are encouraging local
governments to come to us with projects that meet this criteria.

VARIANCES

Young (CRC-VR-08-01), New Hanover County, Thirty Foot Buffer

Ward Zimmerman of the Attorney General’s Office represented Staff. Mr. Zimmerman stated
the Petitioner proposes to construct a driveway extension linking an existing dirt drive with an
existing garage. The property is located at 6700 Alligator Road in Wilmington and the west side
of the property is adjacent to the Cape Fear River. The proposed development is within the
CRC’s 30-foot buffer. Petitioner seeks relief from strict application of 15A NCAC 07H
.0209(d)(10).

Mr. Zimmerman reviewed the stipulated facts of this variance request. Staff and Petitioners
agree on all four of the statutory criteria which must be met in order to grant the variance. Mr.
Zimmerman stated that Mr. John Young was not present.

Jerry Old made a motion to support Staff’s position that strict application of the applicable
development, rules, standards, or orders issued by the Commission cause the Petitioner
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unnecessary hardships. Jim Leutze seconded the motion. The motion passed with ten
votes (Elam, Old, Bissette, Wynns, Peele, Shepard, Wilson, Carter, Leutze, Mitchell) and
three opposed (Wilson, Sermons, Weld).

Jim Leutze made a motion to support Staff’s position that hardships result from conditions
peculiar to the Petitioner’s property. Chuck Bissette seconded the motion. The motion
passed with eleven votes (Elam, Old, Bissette, Wynns, Wilson, Peele, Shepard, Webster,
Carter, Leutze, Mitchell) and two opposed (Sermons, Weld).

Jim Leutze made a motion to support Staff’s position that hardships do not result from
actions taken by the Petitioner. David Webster seconded the motion. This motion passed
with ten votes (Elam, Old, Bissette, Wynns, Peele, Shepard, Webster, Carter, Leutze,
Mitchell) and three opposed (Wilson, Sermons, Weld).

Jim Leutze made a motion to support Staff’s position that the variance request will be
consistent with the spirit, purpose, and intent of the rules, standards, or orders issued by
the Commission; will secure public safety and welfare; and preserve substantial justice.
The Petitioner is required to include some method of conveyance in his project design as
indicated in the Staff’s position. Jerry Old seconded the motion. The motion passed
unanimously (Elam, Old, Bissette, Wynns, Wilson, Sermons, Peele, Weld, Shepard,
Webster, Carter, Leutze, Mitchell).

This variance was granted.

NCDOT ((CRC-VR-08-55) Dare County; Sand Compatibility

Ward Zimmerman of the Attorney General’s Office represented Staff. Mr. Zimmerman stated
the Petitioner has proposed a beach habitat restoration on NC 12 in Dare County. The proposed
project would place approximately 200,000 cubic yards of sand on the beach face at the
Rodanthe S-Curves. The application was denied based on the proposed development’s
inconsistency with the CRC’s shore-perpendicular topographic and bathymetric surveying of the
recipient beach and sediment sampling requirements. Petitioner seeks relief from 15A NCAC
07H .0312(1)(c) and 07& .0312(1)(d).

Mr. Zimmerman reviewed the stipulated facts of this variance request. Staff and Petitioners
agree on all four criteria required to be met in order to grant this variance. Scott Slusser of the
Attorney General’s Office Transportation Section is present to speak on behalf of Petitioners.

Scott Slusser of the Attorney General’s Office represented Petitioners. Mr. Slusser stated the
D.O.T. placed sandbags on NC 12 and a condition of their special use permit issued by US Fish
and Wildlife Service was to complete a beach habitat restoration. The recipient beach was
transected six times, but based on the small size of the beach the minimum number of sediment
samples was not met. Mr. Slusser reviewed the stipulated facts which he contends supports the
granting of this variance. NCDOT will monitor the physical and biological elements of the
beach four times per year under the supervision of the Fish and Wildlife Service and the Wildlife
Resources Commission.



Charles Elam made a motion to support Staff’s position that strict application of the
applicable development rules, standards, or orders issued by the Commission cause the
Petitioner unnecessary hardships. Chuck Bissette seconded the motion. The motion
passed unanimously (Elam, Old, Bissette, Wynns, Wilson, Sermons, Peele, Weld, Shepard,
Webster, Carter, Mitchell) (Leutze absent for vote).

Jerry Old made a motion to support Staff’s position that hardships result from conditions
peculiar to the petitioner’s property. Chuck Bissette seconded the motion. The motion
passed unanimously (Elam, Old, Bissette, Wynns, Wilson, Sermons, Peele, Weld, Shepard,
Webster, Carter, Mitchell) (Leutze absent for vote).

Jerry Old made a motion to support Staff’s position that the hardships do not result from
actions taken by the Petitioner. Chuck Bissette seconded the motion. The motion passed
unanimously (Elam, Old, Bissette, Wynns, Wilson, Sermons, Peele, Weld, Shepard,
Webster, Carter, Mitchell) (Leutze absent for vote).

Jerry Old made a motion to support Staff’s position that the variance request will be
consistent with the spirit, purpose, and intent of the rules, standards or orders issued by
the Commission; will secure the public safety and welfare; and preserve substantial justice.
Chuck Bissette seconded the motion. The motion passed unanimously (Elam, Old, Bissette,
Wynns, Wilson, Sermons, Peele, Weld, Shepard, Webster, Carter, Mitchell) (Leutze absent
for vote).

This variance was granted.

NC Seafood Industrial Park Authority (CRC-VR-08-56), Dare County; Pier ¥ Rule

Christine Goebel of the Attorney General’s Office represented Staff. This variance request was
filed on behalf of N.C. Seafood Industrial Park Authority. Clark Wright is present and will
represent Petitioners. Petitioner’s property is located on the northeastern half of Wanchese
Harbor on Roanoke Island in Dare County. The proposed development is a reconfiguration that
would eliminate nine existing slips and reconfigure them with a net gain of three slips.
Petitioners seek relief from strict application of 15A NCAC 07H .0208(b)(6)(J)(iii). Ms. Goebel
reviewed the stipulated facts of this variance request and stated that Petitioners and Staff agree
on all four variance criteria.

Clark Wright of Davis Hartman Wright, PLLC represented Petitioners. Mr. Wright stated that
Mr. Bob Peele the Director of the N.C. Seafood Industrial Commission was present if any
answers of a technical nature are needed. Mr. Wright stated that the Petitioners agree with the
Staff on each of the four variance criteria.

Wayland Sermons made a motion to support Staff’s position that strict application of the
rules, standards or orders issued by the Commission will cause the Petitioner unnecessary
hardship. Jerry Old seconded the motion. The motion passed unanimously (Elam, Old,
Bissette, Wynns, Wilson, Sermons, Peele, Weld, Shepard, Webster, Carter, Leutze,
Mitchell).

Wayland Sermons made a motion to support Staff’s position that hardships result from
conditions peculiar to the petitioner’s property. The motion was seconded by Jerry Old.



The motion passed unanimously (Elam, Old, Bissette, Wynns, Wilson, Sermons, Peele,
Weld, Shepard, Webster, Carter, Leutze, Mitchell).

Wayland Sermons made a motion to support Staff’s position that the hardships do not
result from actions taken by the Petitioner. Jerry Old seconded the motion. The motion
passed unanimously (Elam, Old, Bissette, Wynns, Wilson, Sermons, Peele, Weld, Shepard,
Webster, Carter, Leutze, Mitchell).

Wayland Sermons made a motion to support Staff’s position that the proposed
development is consistent with the spirit, purpose, and intent of the rules, standards, or
orders issued by the Commission; will secure public safety and welfare; and preserve
substantial justice. Jerry Old seconded the motion. The motion passed unanimously
(Elam, Old, Bissette, Wynns, Wilson, Sermons, Peele, Weld, Shepard, Webster, Carter,
Leutze, Mitchell).

This variance was granted.

Rouse (CRC-VR-08-57), Onslow County; Pier ¥4 Rule

Ward Zimmerman of the Attorney General’s Office represented Staff. Mr. Zimmerman stated
Bill Raney will represent the Petitioners, John and Debra Rouse. Petitioners own a lot located at
116 Leslie Drive in Hubert, Onslow County. Petitioners applied for a CAMA major permit to
build a docking facility consisting of a pier, platform and two boat lifts. Petitioners seek relief
from strict application of 15A NCAC 07H .0208(b)(6)(J)(iii). Mr. Zimmerman reviewed the
stipulated facts of this variance request and stated that Staff and Petitioners agree on all four
variance criteria.

Attorney Bill Raney of Wessell and Raney represented Petitioners. Mr. Raney reviewed the four
criteria and stated Petitioners agree with Staff on all four criteria.

Jim Leutze made a motion to support Staff’s position that strict application of the CRC’s
rules, standards or orders cause the Petitioner unnecessary hardship. David Webster
seconded the motion. The motion passed unanimously (Elam, Old, Bissette, Wynns,
Wilson, Sermons, Peele, Weld, Shepard, Webster, Carter, Leutze, Mitcell).

Jim Leutze made a motion to support Staff’s position that hardships result from conditions
peculiar to the Petitioner’s property. David Webster seconded the motion. The motion
passed unanimously (Elam, Old, Bissette, Wynns, Wilson, Sermons, Peele, Weld, Shepard,
Webster, Carter, Leutze, Mitchell).

Jim Leutze made a motion to support Staff’s position that hardships do not result from
actions taken by the Petitioner. David Webster seconded the motion. The motion passed
unanimously (Elam, Old, Bissette, Wynns, Wilson, Sermons, Peele, Weld, Shepard,
Webster, Carter, Leutze, Mitchell).

David Webster made a motion to support Staff’s position that the proposed development is

consistent with the spirit, purpose and intent of the rules, standards or orders issued by the
Commission; secures public safety and welfare; and will preserve substantial justice. Jim
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Leutze seconded the motion. The motion passed unanimously (Elam, Old, Bissette, Wynns,
Wilson, Sermons, Peele, Weld, Shepard, Webster, Carter, Leutze, Mitchell).

This variance was granted.

Town of Oak Island- (CRC-VR-09-02), 30° Buffer and Oceanfront Setback

Christine Goebel of the Attorney General’s Office represented Staff. Ms. Goebel stated Brian
Edes, Town Attorney for Oak Island, is present and will represent Petitioners. Ms. Goebel stated
the Petitioner owns an existing water treatment system in Oak Island. The Commission
approved a variance of the large structure setback for Phase I of the wastewater collection and
treatment project in November 2007. Petitioners seek a variance from the large structure setback
and the applicable 30-foot estuarine shoreline buffer for Phase II.

Ms. Goebel reviewed the stipulated facts of this variance request and stated that Staff and
Petitioners agree on all four variance criteria.

Brian Edes, Oak Island Town Attorney, stated Jerry Walters, Town Manager, Troy Davis,
wastewater project director, and Council member Dara Royal are present to answer questions.
Mr. Edes stated Petitioners are in agreement on the four criteria and reviewed the stipulated facts
that he contends constitute granting of the variance request.

Charles Elam made a motion to support Staff’s position that strict application of the
applicable rules, standards, or orders issued by the Commission cause the Petitioner
unnecessary hardships. Jerry Old seconded the motion. The motion passed unanimously
(Elam, Old, Bissette, Wynns, Wilson, Sermons, Peele, Weld, Shepard, Webster, Carter,
Mitchell) (Leutze absent for vote).

Charles Elam made a motion to support Staff’s position that hardships result from
conditions peculiar to the Petitioner’s property. Jerry Old seconded the motion. The
motion passed unanimously (Elam, Old, Bissette, Wynns, Wilson, Sermons, Peele, Weld,
Shepard, Webster, Carter, Mitchell) (Leutze absent for vote).

Jerry Old made a motion to support Staff’s position that hardships do not result from
actions taken by the Petitioner. David Webster seconded the motion. The motion passed
unanimously (Elam, Old, Bissette, Wynns, Wilson, Sermons, Peele, Weld, Shepard,
Webster, Carter, Mitchell) (Leutze absent for vote).

Charles Elam made a motion to support Staff’s position that the variance will be consistent
with the spirit, purpose, and intent of the rules, standards or orders issued by the
Commission; will secure public safety and welfare; and preserve substantial justice. The
motion passed unanimously (Elam, Old, Bissette, Wynns, Wilson, Sermons, Peele, Weld,
Shepard, Webster, Carter, Mitchell) (Leutze absent for vote).

This variance was granted.

PRESENTATIONS
Teleconferencing and Other Meeting Technologies (CRC 09-06)
Josh Shepherd




Josh Shepherd, Management Information Systems Manager for the Division of Coastal
Management, stated he will show some possible solutions for conducting CRC meetings
remotely using technology rather than meeting as a group and incurring the expenses of travel.
Mr. Shepherd provided the Commission a fact sheet that was prepared by North Carolina’s
Attorney General. This sheet summarizes the requirements that are set out in North Carolina
General Statute 143-318. When the CRC conducts a meeting it is a public meeting and there are
requirements that the public has to be able to view and participate. All of our public meetings
have to be publically noticed. If we chose to look at an alternative method of meeting, the
requirements will remain the same. The public does not have the right to speak during a public
meeting except in the case of a public hearing. The public has the right to listen to electronic
meetings. If we were to meet remotely, we would have to provide the public with a mechanism
for listening in and potentially recording the meetings. It is a requirement that we take meeting
minutes and these must be available by request from the public. Voting and variance
presentations would have to be considered if a teleconferencing method were to be implemented.

Some general practices the CRC follows include the roll call which is done verbally at each
meeting to ensure a quorum, the record of individual voting is taken, presentations, and variances
and contested cases. Another issue that would have to be addressed if the Commission decides
to meet remotely is the Chairman controlling the meeting. There would need to be a mechanism
for that to still take place when we are not face to face.

The technologies that are available to the Commission are limited to technologies that are
supported by the State. One option available is the conference call. This is an audio option only.
The Commission has exercised this option in the past for emergency meetings. There are three
variations for this option (meet-me number, attendant based meeting, 800-number service).
Video conferencing would be a second alternative. The NC Aquariums take advantage of this
alternative. It is a television with a camera on it. One of the limitations of this system is you
would not want to have more than five or six participants on each end due to the screen
resolution and the ability to interact. It is a full two-way system with both audio and video and
requires an internet connection. The next option that is available to the State is
webconferencing. Webconferencing is primarily a computer solution. There is software that
you would run on your individual machine and typically requires a high speed internet
connection. The last option is a hybrid option and this combines two or more of these
technologies. You can utilize the computer to convey information such as a presentation while
using the telephone to conduct the audio portion. The videoconferencing solution can tie into
webinar technology. Another option would be mini-meetings where several gather at CAMA
regional offices and use technology to link the locations together.

There are concerns about technical difficulties that could prevent a meeting location from being
able to participate. This could affect the quorum or the public wanting to make a comment from
a particular location. If we look at the potential of holding mini-meetings, we have to be able to
accommodate the public. Also, the DCM offices continue to function as a place of business even
when we are having and meeting and we would not want to overwhelm Staff that are still
working. The face-to-face interaction would be limited if we were to meet remotely which
would eliminate sidebar conversations between Commissioners and Staff. The media also wants
to have access to Commissioners during meetings and this could be limited. Large documents
(maps, architectural drawings) could be a problem as they are not easily viewed electronically.
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Materials are often passed out at the meeting and we would have to figure out how to
accommodate last minute documents and handouts.

PUBLIC COMMENT AND INPUT

Clark Wright stated he wrote legislation that assisted in the passing of the special license tag to
support the Appalachian Trail. It has raised one third of a million dollars. I also live in New
Bern and we were in the GTP area. There was a GTP tag and a special assessment for a period
of years to raise money. I would encourage you to look at the possibility of a targeted license tag
allotment over a period of years as a possible funding source. I think it merits this Commission
saying they advocate that the Legislature find a permanent trust fund type source of funding.
You may want to talk with the Administrative Office of the Court about technology. There are
more and more portions of legal proceedings that are being done through various technology link
ups including first appearances in criminal cases. The federal courts are doing it as well. OAH’s
new facilities, where the RRC meets, has an overflow room with a technological hookup. I was
the Governor’s lawyer on offshore drilling for four years. I think I know more about this than
anyone in the State of North Carolina. I would love to offer input and expertise. There is still a
green file cabinet within DOJ full of my materials. The key issue is secondary and cumulative
impacts onshore. A critical issue is revenue sharing. This is one of the largest sources of
revenue for the federal budget. Don’t forget when you deal with wind that there may be view
shed issues. I think the CRC will be on the hot seat more, and probably should be, about clean
water management. DCM should be the lead agency on all stormwater issues in the twenty
coastal counties. This would need to come with staffing and funding. I think I have a lot to offer
with 24 years of struggling with these issues.

Jack Nichols stated he is a homeowner on Bald Head Island. We have owned two homes on
Bald Head Island since May 1987. We first owned a villa on South Beach and then we moved to
Cape Fear Trail in 1991 on West Beach. One reason for us moving away from the villa was the
problems created by the high rate of erosion and frequent storm surges on the ocean. When we
moved to our villa in 1987 there were numerous homes and a large inn and restaurant in front of
our villas. In four years the inn and all the homes were gone. The villas had become front row
property. The home on Cape Fear Trail which was built in 1989 was issued a permit using a
sixty foot minimum setback from the first line of stabilization and our home was actually built
over 140 feet back. Our lot is over 200 feet deep, 200 feet across, is on the waterfront side, and
narrows at the entrance of 50 feet. The home is 2,000 square feet. In 2002, a second CAMA
permit was issued confirming our sixty foot setback when we added a screened porch on the
side. We sold our Cape Fear Trail home two years ago to a Bald Head Island neighbor, subject
to the sale of his home. About six months ago this purchaser checked with CAMA officials
locally and was told that our home was in the inlet hazard area and was in violation of the 240
feet setback restriction and was not rebuildable if it was destroyed. The prospective purchaser
then put this transaction on hold until the issue was resolved. In October of last year we had a
meeting with the local CAMA official and he told us that the minimum setback for our home,
which was built in 1989, was sixty feet and should have been 180 feet based on a six foot annual
erosion rate for the inlet hazard area. He said that the erosion rate for the entire inlet hazard area
was based on a 1988 erosion rate from South Beach. He went on to say that an erosion rate for
West Beach did not exist and added that the 1998 erosion rate was eight feet and our setback
requirement was increased to 240 feet. Our lot is 200 feet deep which means our lot was not
buildable under the 180 feet or 240 foot setback. In further conversation and e-mails, I was told
that our property was in violation of the setback requirements of the inlet hazard area at the time

. 29



of construction. I asked when it was decided by CAMA to use erosion rates from South Beach
to establish the setbacks for West Beach. I was told that the CAMA records which show the
minimum setback for structures for West Beach were inconsistent from the late eighties through
the nineties which may have been caused by the CAMA officers using a minimum two foot
erosion rate factor because erosion rates had not been established on West Beach. The records
show that at least six structures on West Beach were permitted for minimum setbacks of sixty
feet between 1989 and 2003 and ours was one of them. I feel that it is improper to use ocean
erosion rates to determine setbacks on West Beach property on Bald Head Island because the
actual historical erosion rates have been much lower on the river. It is obvious that the flow of
the river current has protected the property on the river from strong ocean currents and surges.
In my eighteen years of living on Bald Head Island there has been minor erosion balanced by
frequent accretion resulting in little or no change in the vegetation line. Until five or six years
ago when major changes were made to the shipping channel in the river, we are now
experiencing greater erosion rate and the Village government has taken the combined action of
renourishment and vegetation planting to stabilize West Beach. In summary, I feel that on Bald
Head Island it is unreasonable and arbitrary to use erosion rates for South Beach to establish
setback requirements on West Beach. This issue should be resolved as soon as possible. The
erosion rates and setbacks on the River West Beach properties should be set at two feet and 60
feet respectively until the erosion rates can be measured and the major issues are addressed.

Andy Sayre stated he has lived on Bald Head Island for fifteen years and represents himself and
Bald Head Island. I appear before you today wearing four hats. First, I have been on the Bald
Head Island Village Council for almost twelve years. I would like to think that I am well
informed. However, over the past six months or so I have been surprised and increasingly
alarmed by the potentially broad and uncertain implications of the present and proposed IHA
rules. The well being of individual property owners and the Village’s tax base depends on clear
rules. It appears the regulations have not been logical, well communicated, nor uniformly
administered. The Village of Bald Head Island is a relatively new entity and in a formative state.
Please ensure that any IHA regulations do not threaten the desirability of Bald Head nor its
financial stability. Secondly, I am the owner of a property within the IHA. It is a large lot of
about one and a half acres with good elevation. We bought it as a retirement investment in 1996
and it has seemingly appreciated well over the years, at least the Brunswick County tax office
thought so. As recently as June 2008, I had an appraisal done in order to refinance. This
appraisal agreed with the Brunswick County evaluation. I recently requested from the local
CAMA officer information on what building restrictions might apply. He informed me that the
setback from the river is 240 feet which makes the lot unbuildable. Except for a couple of feet of
erosion that occurred after the Corps of Engineers realigned and deepened the navigation
channel, the lot looks exactly as it did when we bought it. I cannot afford to lose the value of
this lot. I am appealing both the 2008 and 2009 property taxes and I am also concerned that I
may be in default of my loan for breach of a technical loan covenant. I continue to pay the bank,
but doubt the bank would be sympathetic if the lot were worthless. This is an unacceptable
situation. Thirdly, I am in the building business and my wife owns a real estate company which
concentrates solely on Bald Head property including several lots located in the IHA. In an
already difficult market, otherwise viable transactions in the IHA have come to a complete halt.
In our community, the health of the real estate market translates to the health of the community.
Finally, I am a past board member of the BHI Club. I was involved in the recent multi-million
dollar renovation of the clubhouse. Before committing these substantial dollars, we evaluated



alternate locations for a totally new building. We were unable to identify any viable alternate
sites. When the time comes to replace this building it simply has to remain on its present site.

PRESENTATIONS
**At this time, Joan Weld took over as Chair for the meeting.

Variance Rules Update (CRC 09-01)

Christine Goebel

Christy Goebel stated that at the November 2008 CRC meeting the Commission sent 15SA NCAC
07J .0701 and 7J .0703 to the Rules Review Commission. Staff counsel for the RRC raised some
objections to these rules after their review and requested technical changes. In 7J .0701, RRC
counsel objected to some of the changes based on the lack of statutory authority of the CRC to
the proposed requirement that a variance petitioner waive their right to pursue a contested case in
order to seek a variance. In 7J .0703 the RRC counsel requested verification that OAH would
only determine facts in a contested variance situation. Copies of the objections were provided to
members of the CRC. DCM staff, legal counsel to staff and legal counsel for the CRC have all
reviewed these rules and recommend that the CRC accept the changes as requested by the RRC
counsel. RRC counsel has stated that these changes are not substantial changes and would not
require renotice and public comment again. These rules could be reviewed by the RRC at their
next meeting. Even with the changes that have been taken out of the text, we would request that
these rules continue to move forward. These rules propose a much less cumbersome timeline on
DCM staff and counsel, cleans up the language, allows voting on variances without
presentations, and makes it clear that variances can be heard at emergency meetings of the CRC.

Review and Progress on CRC Priorities (CRC 09-08)

Mike Lopazanski

Mike Lopazanski stated at the January 2008 CRC meeting, the Commission took quite a bit of
time to discuss emerging issues as well as current workload on the part of the Commission and
the Division in order to establish a schedule and prioritize how we bring these things before the
Commission. Staff presented several issues that we thought would likely come before the
Commission at some point in time and asked for guidance as to what would be the most
important in terms of scheduling on the agenda. After a day long process, the Commission
determined there were seven top priorities. These priorities were estuarine shoreline
stabilization, public access, sea level rise, energy production, public education, review of the 7B
planning guidelines, and general estuarine management.

The first priority was estuarine shoreline stabilization. As you will recall the big driving force
behind the Commission’s agendas has been the CHPP recommendations. The Commission has
addressed the shoreline stabilization rules and looked for ways of promoting alternatives for
vertical stabilization methods. A few actions that have been taken include the location of
bulkheads. The rules have been changed and have gone to public hearing dealing with the
location of bulkheads and the fee has been increased to $400.00. We looked at riprap and
changes have to been made to the maximum distance that riprap can be placed waterward of
coastal marshes and increased the slope of riprap for ease of construction. We are trying to
encourage alternatives and riprap is one of them. The CHPP Steering Committee is still looking
at the shoreline stabilization rules. A subcommittee has been looking at further ways for the
Commissions to be involved in encouraging alternatives to bulkheads. Updates will be provided
to the CRC as the Steering Committee and subcommittee come up with recommendations. The
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Division is moving forward with some property owner outreach activities. As a result of the
shoreline stabilization subcommittee, there was an estuarine shoreline biological processes
workgroup put together. This workgroup developed shoreline technique recommendations that
would be tied with shoreline types. We have talked a lot about marsh sills, particularly the
marsh sill GP which we continue to struggle with. The Commission directed Staff to look at
ways to turn the GP into something usable by meeting with regulatory agencies involved and
discussing their issues. A workshop has been proposed at the end of March in which the various
regulatory agencies will be gathered together to talk about these issues.

There has been a major revision made to the shoreline access policies through the public beach
and coastal waterfront grant to address public access. This will give DCM more flexibility in the
types of projects that we fund as well as the ability to act on opportunities of acquisition. The
Waterfront Access Study Committee recommendations looked at working waterfronts but also
included access provisions in their recommendations. One of their focuses was ocean piers and
methods that could be put into place to keep these opportunities for ocean pier fishing available
to the citizens of the State. The Commission has put forward rule amendments to the pier house
regulations in which we will allow pier houses to be rebuilt oceanward of the setback and we
will allow two-story structures with limited commercial opportunities. We still need to work on
including working waterfronts as a management topic in the 7B land use planning guidelines
(this will come up in the review of the land use planning guidelines in early 2010). We have had
a few presentations on incorporating public access into our permits, most notably trying to
increase opportunities for access at marinas. The CRAC has been working on this and we
anticipate bringing this back to them.

Sea level rise was identified as a priority for the Commission. Most of our discussions so far
have centered on the roll the CRC will have in addressing sea level rise. Addressing the cause is
out of the jurisdiction of the Commission, so we will look at response and adaptations. There
have been several presentations dealing with the state of the science. You can look at some of
the actions taken on oceanfront setbacks as being a measured response to sea level rise. The
CRAC has been incorporating sea level rise as an agenda item while the Commission has been
tied up with other issues.

We have been talking about two different things in regards to energy production. The
Commission has devoted an entire meeting to presentations and discussions on wind energy.
You have been kept up to date on the actions of the Environmental Management Commission
and their legislative directive to look at the permitting structure currently in place for
constructing a wind energy facility. DCM staff have continued to work with the DENR wind
energy work group and continue to stay in touch with how this issue is going to develop. We
recognize that the water dependency would be an issue for the siting of these facilities. This has
been put on hold until the EMC report to the legislature is finalized. The Ocean Policy Study
Committee recommendations will also be coming before the Commission in April. There will be
more direction and possible action needed by the Commission. The Commission has been
updated on changes to the moratorium for oil and gas exploration and development. You heard
this morning that the legislative study committee has been appointed to look at this issue.

In May, the Division education plan was presented to the Commission. This highlighted some of
the main focuses including the missions and goals of the Division. The implementation of the
education plan hinged on a compliance education coordinator position which we had secured



funding for and then we lost the funding for it. The future implementation of this will be
dependant on staff time. The Coastal Reserve program has continued with their series of
workshops.

The 7B planning guidelines were listed as a priority because they are mandated by CAMA to be
reviewed every five years. The Commission has certified 33 land use plans and 27 have
completed the draft review process. The review of the guidelines is now due, but we want to
have all of the local governments go through the process so we will have a clear picture of where
changes need to be made in the guidelines.

Estuarine management includes a variety of issues. The in depth discussion of SAV and the
dock and pier rules are evident of the desire to move forward with a comprehensive estuarine
management plan. Estuarine shoreline mapping will provide the base information from which
we can take a more comprehensive approach. A methodology has been completed for
delineation of the estuarine shoreline and a pilot project is in place with ECU that will look at
Hyde and Beaufort Counties. We expect to identify shoreline structures, shoreline types, and the
workgroup report and have this completed by June 2011.

NC Coastal Reserve Research (CRC 09-04)

Dr. John Fear

Dr. Fear stated the Coastal Reserve Program is a joint federal/state partnership. The federal
partner is NOAA and the state partner is the NCDCM. The Reserve has three main programs
which are research, stewardship, and education. Today we will look at the research programs of
- which there are three main branches that we engage in. The first is a system-wide monitoring
program, the second is the graduate research fellowship, and lastly is the directed site research.
The goal of the research program is to provide new information on coastal ecosystems. We have
very valuable coastal resources and we need to do all we can to manage them appropriately. We
conduct and foster research projects to generate new data, enhance our implementation of the
system wide monitoring program, and ensure the research results that we generate are
disseminated to end users.

The system wide monitoring program is a nationwide monitoring program. This provides a very
powerful data set for estuarine water quality. There are three phases. Phase one is monitoring
water quality and weather conditions. Phase two looks at habitat change. Phase three looks at
watersheds and classifies how the land is being used. This was initiated in 1994. This is a long-
term data set and provides a great opportunity to see how our estuaries have changed through
time. The Coastal Reserve will be working on a synthesis report this year to look back at the
data since 1994 and see if we can pull out any changes. The changes will be examined relative
to climate change or development. One of our goals will be to expand this program to other
areas of the North Carolina coast.

The graduate research fellowship is for work that has to be done within the Reserve boundaries.
This is a great way to have work that it important to North Carolina conducted and funded by
someone else. It is a great way to maintain ties to the academic community because students
always need money and this program allows us to interact with students, interact with
researchers, and get work done on the Reserves. Some examples of topics that have been
worked on include looking at mercury levels in sparrows at Masonboro Island, examining oyster
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reef restoration methods, and tracking fecal coliform sources. All of these issues are important
to management agencies.

The final aspect of the program is directed research. This represents classic research projects.
These are hypothesis driven, conducted within the Reserves and Reserve’s watersheds. The idea
is to provide the baseline science needed to develop sound management decisions and quality
educational materials.

**Bob Emory returned to Chair the meeting.

CRC Science Panel Inlet Hazard Area Recommendations

Dr. Margery Overton, Chair CRC Science Panel

Dr. Overton stated the science panel meeting minutes have been distributed to the CRC members
and these recommendations are as of the last science panel meeting. She stated she has been
asked to talk to the Commission about the deliberations from the science panel and will try to
represent the opinions of the panel as a whole. One of the things we are bonded on is the love of
data and the comments are based on data driven analysis. She stated the science panel
encourages the use of erosion rates in the inlet hazard area that are derived from shorelines in the
inlet hazard area. The variability in shoreline position is much larger in the inlet areas than along
the shorelines and we feel it is a key attribute of what is going on and it should be used in
developing the setback within the inlet hazard area. Many times in our discussions we debate
whether or not we can do this from shorelines, as DCM has historically done. We wonder if we
should be using elevation or underlying geology. When it comes to the inlets, one size doesn’t
fit all. As we did with mapping the boundaries, an inlet by inlet approach is important. We use
setbacks to reduce the risk of property loss, reduce the encroachment of properties onto the
beach, and to reduce the amount of tax money spent to respond to problems. (Graphs were
shown). The science panel has struggled with trying to formulate this in a way that is simple to
implement and is consistent with practices along the non-inlet sections. We have looked at two
formulations. We are attempting to put this into a formulation that is not too mathematical.
There has been discussion that the vegetation line is telling us something different in the inlet
areas than it does along the shoreline. The panel has spent some time looking at the vegetation
line from the historical data. One concept was to use a vegetation line that is a hybrid. We
believe an inlet by inlet approach is important. We understand it is more time consuming, but
our recommendation would be that we take the time to look at this and bring it back at a later
date.

Proposed Development Policies for Revised Inlet Hazard Areas (CRC 09-05)

Dr. Jeff Warren

Dr. Warren stated we are looking at the twelve developed inlets and have opted to not direct
resources toward the non-developed inlets. There are two rules (7H .0304 and 7H .0310). 7H
.0304 addresses the inlet hazard area boundaries. In September 2007, Dr. Overton presented the
results of a multiple year study on defining the box boundaries. The boxes have remained the
same with the exception of one. A lot of people are using the existing inlet policy development
rules into the new boxes. In September 2007, Staff stated we should not move forward with the
new boxes because we need to look at the policy of what you can do inside of the boxes in
tandem. Draft policy recommendations were before the CRC in July. There were three major
issues which have been worked on since. The first was an issue specific to Bald Head Island and
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we feel we have achieved a resolution on this and the Commission approved a revised boundary
at the November meeting. The other two issues were how the erosion rate were determined and
Dr. Overton touched on this briefly today about variability and the data sets used and how the
current rules extrapolate the erosion rate from outside of the inlet hazard area throughout the
entire inlet. There were two people who spoke during public comment that talked about how
badly it is affecting their lots on West Beach. What do you use to measure the setback from?
This ties into variability as well because as you saw in the presentations yesterday, the shorelines
behave quite differently inside the inlet zones. You can see rapid changes within weeks.
Dealing with this variability is a challenge. This is one reason the proposed sandbag rules on the
inlet hazard shorelines are addressed differently.

We have spent the past couple of months going through the tax records and coming up with the
best estimates that we can come up with. The number of structures located inside both the
existing and the proposed inlet hazard areas were shown via PowerPoint (available at
www.nccoastalmanagemet.net).

There were some general concerns of the science panel. The erosion rates for the inlet hazard
areas were recalculated as part of our study to define the new boundaries. We did this with
multiple data sets. The 1998 erosion rate data was referenced. The science panel wanted to be
able to use the new data we generated from the inlet hazard area project instead of the 1998 data,
because they felt it more accurately represented the variability in the area. Staff agrees with this,
but we may need to do this in a phased approach. The science panel wants to consider the
variability of the vegetation and shorelines when siting development. The shorelines and

_vegetation line swing wildly. The vegetation line may not be the best reference point for
measuring a setback landward from. The science panel suggests considering multiple setback
criteria and use the most restrictive. They also suggest considering inlet-specific methods for
siting development.

The major point of the science panel is the erosion rate. There are rules in place for inlet hazard
area development. Currently, to determine the erosion rate in an inlet hazard area you take the
adjacent ocean erodible area. The current rule will not work with the new boxes. DCM
understands that there is a better way, but it is time to update the entire coast. We could phase
into the approach. We could use the same rates we use today in most cases, with a few
exceptions. As a part of the phased approach, we would look at the entire shoreline including the
inlets and develop new sets of transects that wrap radially around the inlet and give a much better
sense of what the shoreline is doing. This is something that will be a long and thorough process
and could take a year or two. DCM would suggest continuing to use the existing erosion rate
maps. We can move forward with draft policy and some rules. We can effectively use the rates
that are on the maps now, but immediately start to redo the erosion rate for the entire coast and
not just the inlets. In areas on the maps that do not have an erosion rate associated with them,
you would be safe to default to the minimum erosion rate of two feet per year. DCM would also
suggest a grandfather provision. The current regulations do not put a limit on single family
home size in inlet hazard areas. The only restriction is 5,000 square feet for multi-family and
commercial. To be consistent with the updated setback policies adopted, we would use a size
and not use management technique. If you limit one structure to 5,000 square feet you need to
limit all structures to 5,000 square feet. This will limit the density in the area as well as the size.
There are currently structures that are greater than 5,000 square feet that are not currently in inlet
hazard areas, but will be in the proposed areas. By putting in a grandfather clause, you could
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allow these structures to rebuild to their pre-existing size as long as they meet the current setback
regulations. Currently pools are allowed in the ocean erodible area. DCM recommends the CRC
not allow pools in the setback in the inlet hazard area because of the wild variability of the
vegetation and shoreline. Sandbags are addressed in a separate rule, but are related to the inlet
hazard areas. In 7H .0308 there is a provision to manage the inlet hazard areas differently. In
the proposed rule there is a provision to use sandbags as many times as necessary if you are in
the inlet hazard area and on the oceanfront.

In the current inlet hazard area, there are no commercial or multifamily structures allowed that
are greater than 5,000 square feet. There is a development density not to exceed one unit per
15,000 square feet. The oceanfront setbacks are based on the adjacent ocean erodible area
erosion rate and extrapolated throughout the oceanfront shoreline. You cannot use the single
family exception, which means if your lot was platted before 1979 and you cannot meet the
setback you cannot put a smaller structure as far back on the lot as feasible.

DCM’s policy approach is to keep it small and keep it back. We would propose no development
should be allowed that is greater than 5,000 square feet. This would exclude public beach and
water access, linear infrastructure, and the other exceptions currently listed in 7H .0309. The
oceanfront setback should be based temporarily on the 1998 erosion rate and put a two foot per
year minimum on map areas without printed rates. We would recommend continuing to use the
vegetation line for setback measurement. This is something that has worked for the State very
well. We agree with the science panel that the vegetation line should not be the only setback
consideration. We would use the model that we used in the static line exception rule, that in
addition to meeting a minimum setback based on erosion rate as measured from the vegetation
line also go as far back as feasible and be no further oceanward than the landward most adjacent
development. We also propose to allow the single-family exception. Pools should be disallowed
oceanward of the inlet hazard area setback. A grandfather clause should also be added for the
ninety-one existing structures greater than 5,000 feet to rebuild if the appropriate setback can be
met.

Draft rule language has not been provided. DCM would recommend to the Commission that this
be discussed today and if these concepts are agreeable to the CRC, take them out to the
stakeholders. DCM Staff will come back before the CRC in April with draft rule language. The
draft rule language could then be sent out for public hearing following the April meeting.

After discussion it was determined that DCM Staff would present their final report at the April
meeting. The Science Panel will bring their methodology for the erosion rates back to the
Commission for their review. The CRC will look at both proposals in a comparative way.

Summary of BIMP Public Meetings (CRC 09-07)

Steve Underwood

Mr. Underwood stated a summary of the public meetings was provided to each Commissioner.
This document was also sent to each person that attended the meeting so they could see that
everything they brought up was captured in the summary and could see what happened at the
other regional meetings. The first public meeting was held between December 2 and December
11. There were a total of about 120 people that attended these meetings. A second round of
meetings has been scheduled. The locations of the next meetings will be at the same locations as
the first meetings with the exception of Regions 2¢ and 3a which will be held at the Pine Knoll

. 36



Shores Aquariums. At the first round of meetings we showed each of the regions, some of the
data sets that were in these regions, and some of the strategies that had been employed in the
past. Then we broke out into round table discussions and had some specific questions and topics
that we wanted to address and wanted to document the comments, questions and concerns.

There were five questions that we asked at the meetings during the roundtable discussions (1)Are
there any other data sets that you are aware of that have been missed to date? (2) Do you have
any other specific comments on proposed procedures within the study? The public seemed to be
fine with the delineations of the various regions and liked the idea of the regional approach.
(3)Do you have any other specific comments on proposed beach and inlet management
strategies? One of the consistent responses we got was the beneficial use of dredged material.
There should be diversity of options determined by regions. There should be more tools in the
toolbox other than just beach nourishment for strategies for the coast. Other responses to this
question included not ignoring inlets as sediment sources, retreat and removal of structures when
appropriate, and the monitoring of beaches over time. (4) Do you have any other specific
comments on how projects should be prioritized and funded? Responses included the amount of
public access should be tied to the funding, permanent funding source appropriated annually by
the General Assembly, and a variety of ways to raise money through occupancy and sales taxes.
(5)What additional information on beaches and inlets would be helpful to you or your
community? Responses included data for EA and EIS, offshore sand resources inventory work,
and data should be readily available to the public. Since the public meetings, we have gotten
letters from Bald Head Island and New Hanover County Commissioners with specific comments
on what they think is important and should be included in the BIMP.

Update since the public meetings: A couple of weeks ago, we met with Moffatt and Nichol to
preview some of the economic data that is generated from the coastal communities. We are
seeing that the local economies are generating billions of dollars. We saw a nice overview of
dredging practices that have been going on by the Army Corps of Engineers including the cost of
the projects, where the sand has been placed over time, and sediment budgets around the inlets.
We are allowing a lot of sand to be taken out of the system and it is being dumped offshore. We
realize that what we are currently doing is not sustainable. We also looked at the coastal
shorelines assessment (vulnerability) along the coast. This was a comprehensive overview of the
coastal processes and past strategies for managing these regions. Peter Revella has been brought
onto the team with Moffatt and Nichol to be creative about how to meet with local contacts in
each region, state representatives of the General Assembly, and federal representatives. The
BIMP is putting all this information together in a context that shows how these strategies and
functions will provide the direction that we want to go with in North Carolina. We can
absolutely show the citizens of North Carolina that they can see it as a logical investment. Itisa
way for North Carolinians to start to do something sustainable for these resources that everybody
loves so much (oceanfront, sounds, and estuaries). We have another meeting set between DENR
advisory group and BIMP Advisory Committee. Moffatt and Nichol will present the information
to this group on February 23 in Raleigh.

OLD/NEW BUSINESS
Dara Royal reviewed the changes made to the joint resolution from the CRC and CRAC seeking
establishment of a North Carolina beach, inlet and waterway trust fund study commission.




Bob Wilson made a motion that the CRC adopt the revised resolution. Melvin Shepard
seconded the motion. The motion passed unanimously (Elam, Old, Wynns, Sermons, Peele,
Weld, Shepard, Wilson, Carter, Mitchell) (Bissette, Leutze absent for vote).

Chairman Emory requested that a letter be sent to the speakers from yesterday’s presentations
expressing the CRC’s appreciation for their time. Chairman Emory advised the Commission that
Dr. Joseph Gore, former CRC Commissioner, has died.

Melvin Shepard cautioned the Commission to be mindful of talking about matters of the
Commission in social settings, especially when several members of the Commission are gathered
together.

Chairman Emory stated that a good amount of time for discussion should be scheduled at the
April meeting for the inlet hazard area methodology comparison. There is also interest in getting
Dr. Overton to present monitoring data from Oregon Inlet. The meeting format will also be
discussed at the April meeting as requested by the CRAC.

With no further business, the CRC adjourned.

Respectfully submitted,

Jamgs N. Gregson, Executi\%e Secretary Angela Wiﬁ'@ Recording Secretary
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CRC-VR-06-33

on Remand 4/09
State of North Carolina
Department of Justice
NTTORNEY GRNETRAL PO Box 629
Raleigh, North Carolina
27602
TO: Coastal Resources Commission
FROM: Christine A. Goebel M@./
Assistant Attorney General

DATE: April 16, 2009 (for the April 29, 2009 CRC Meeting)
RE: Variance Request by The Riggings Homeowners Association, Inc.

Petitioner is a Homeowners Association for The Riggings condominium development in
Kure Beach, New Hanover County. They own oceanfront property where the development is
currently located. They have sought, and have been granted four prior variances from this
Commission to keep sandbags in front of their property for a period longer than allowed by Rule
15A NCAC 7H .1705(a)}7). In January of 2008, the CRC denied this current variance request.
In January of 2009 at the Judicial Review hearing in New Hanover Superior Court, Judge Jay
Hockenbury remanded the variance request back to the CRC for a rehearing. The Petitioner
again seeks a variance to keep the bags in place longer, as described herein.

The following additional information is attached to this memorandum:

Attachment A: Relevant Rules

Attachment B: Stipulated Facts

Attachment C: Petitioner’s Position and Staff’s Responses to Variance Criteria
Attachment D: Petitioners’ Variance Request Materials and Attachments
Attachment E: Additional Exhibits

Attachment F: A copy of the remand Order from Judge Hockenbury
Attachment G: Copies of revised positions of the parties

cC: The Riggings HOA c¢/o William Wright, Esq., Petitioner
Town of Kure Beach CAMA LPO
Jennie W. Hauser, Special Deputy Attorney General & CRC Counsel
DCM Staff
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CRC-VR-06-33
on Remand 4/09

ATTACHMENT A
RELEVANT STATUTES OR RULES
N.C.G.S. 113A § 115.1 Limitations on erosion control structures
(a) As used in this section:

(1) “Erosion control structure” means a breakwater, bulkhead, groin, jetty, revetment,
seawall, or any similar structure.

(2) “Ocean shoreline” means the Atlantic Ocean, the oceanfront beaches, and frontal
dunes. The therm “ocean shoreline” includes an ocean inlet and lands adjacent to an ocean inlet
but does not include that portion of any inlet and lands adjacent to the inlet that exhibits the
characteristics of estuarine shorelines.

(b) No person shall construct a permanent erosion control structure in an ocean shoreline. The
Commission shall not permit the construction of a temporary erosion control structure that
consists of anything other than sandbags in an ocean shoreline. . . This section shall not be
construed to limit the authority of the Commission to adopt rules to designate or protect areas of
environmental concern, to govern the use of sandbags, or to govern the use of erosion control
structures in the estuarine shoreline.

15A NCAC 7H .1700 General Permit for Emergency Work Requiring a CAMA
and/or Dredge and Fill Permit

1701 Purpose

This permit allows work necessary to protect property and/or prevent further damage to property
caused by a sudden or unexpected natural event or structural failure which imminently endangers
life or structure. For the purposes of this general permit, major storms such as hurricanes,
northeasters or southwesters may be considered a sudden unexpected natural event although such
storms may be predicted or publicized in advance.
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1705 Specific Conditions

(a) Temporary Erosion Control Structures in the Ocean Hazard AEC
(D Permittable temporary erosion control structures shall be limited to sandbags
placed above mean high water and parallel to the shore.
¥ %k ok
(7) A temporary erosion control structure . . . may remain in place for up to five years
or until May 2008, whichever is later, regardless of the size of the structure it is
protecting if the community in which it is located is actively pursuing a beach
nourishment project as of October 1, 2001, For purposes of this Rule, a
community is considered to be actively pursuing a beach nourishment project if it
has:
(A)  beenissued a CAMA permit, where necessary, approving such project,
15A NCAC 7™ .0200 Shoreline Erosion Policies
0202 Policy Statements
e ok ok
(©) Temporary measures to counteract erosion, such as the use of sandbags . . . should be

allowed, but only to the extent necessary to protect property for a short period of time
until the threatened structures can be relocated or until the effects of a short-term erosion
event are reversed. In all cases, temporary stabilization measures must be compatible
with public use and enjoyment of the beach.

Page 3



CRC-VR-006-33
on Remand 4/09

STIPULATED FACTS ATTACHMENT B

1.

10.

11.

Riggings Homeowners, Inc. (“Riggings HOA™) is a non-profit corporation organized under
the laws of the State of North Carolina. “The Riggings” is also the name of the 48-unit
residential condominium project bordering the Atlantic Ocean in Kure Beach, New Hanover
County, North Carolina, whose unit owners are members of Riggings HOA.

Immediately south of The Riggings is Fort Fisher, a North Carolina State Park, which is also
located on the shoreline of the Atlantic Ocean.

In the 1920’s some of the coquina rock outcropping northeast of Fort Fisher was allowed by
the Board of County Commissioners of New Hanover County to be removed by a contractor
for use in the completion of a section of U.S, Highway 421, a public project.

The contractor removed approximately 6,000 cubic yards of rock, taking it from a strip
approximately 50 to100 feet wide.

An intertidal rock outcrop community near Fort Fisher, known as the Fort Fisher Coquina
Outcrop Natural Area, was entered on the official North Carolina Registry of Natural
Heritage Areas on February 6, 1982.

Among other things, coquina rock outcroppings can provide a partial natural barrier against
the threat of beach erosion.

Currently some of these coquina rock outcroppings are within sight of The Riggings, and the
southern portion of a large outcropping is situated in front of the northern section of The

Riggings.

A large part of the rock outcroppings within sight of The Riggings was uncovered during
Hurricane Floyd, and its vegetation was uprooted by the storm surge.

Since 2000, beach nourishment projects conducted by the U.S. Army Corps of Engineers
have covered some coquina rock outcroppings north of The Riggings.

The Riggings has been threatened by erosion since 1985, and a sandbag revetment has been
used to protect it since that time.

The first CAMA permits for sandbags at The Riggings were issued by the Local Permit
Officer for the Town of Kure Beach.
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16.

17.

18.

19.

20.

21.
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Since 1992, the CAMA permits for the sandbags have been issued by the Division of Coastal
Management (“DCM”}).

In 1994 DCM issued CAMA General Permit No. 13355-D, which authorized repair of the
sandbags and the addition of new ones.

Permit No. 13355-D was modified in February 1995 to allow the filling of holes in the
sandbag revetment with sandbags.

The sandbags which were in place when Permit No. 13355-D expired on March 5, 1995,
could legally remain in place until May 1, 2000.

From July 1995 to January 1996, in order to protect Fort Fisher from the effects of erosion
from the Atlantic Ocean, the State of North Carolina erected, or caused to be erected, a
permanent revetment.

At the time that this revetment was erected, the general policy of the State of North Carolina

did not permit the construction of hardened structures like the Fort Fisher revetment because
of the recognition of the adverse erosion effects that such structures can cause to adjacent
properties. However, the revetment was constructed under an exception to this policy for the
protection of federal and state historic sites, such as Fort Fisher.

Initially after the construction of the revetment at Fort Fisher, the rate of erosion of the
shoreline in front of The Riggings increased, but since then the rate of erosion has decreased.

On May 26, 2000, the Coastal Resources Commission (“CRC”) granted a variance to the

Riggings Condominium Association extending the deadline for removing the sandbag until
May 26, 2001.

The Carolina / Kure Beach Renourishment Project of 2001 included a large part of Carolina
Beach and 98 percent of Kure Beach but fell approximately 1,500 feet short of the Riggings
Condominium.

Riggings HOA made various attempts to get the United States Army Corps of Engineers to

extend beach nourishment projects to include the shoreline immediately adjacent to The
Riggings, but the attempts did not succeed.
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The Corps of Engineers informed U.S. Representative Mike Mclntyre by letter dated
February 25, 2000, that the “primary reason that the (beach nourishment) project stops short
of the Riggings is due to the intertidal coquina rock outcropping.” The letter further states
that the “rock outcropping has been declared a natural heritage area by the North Carolina
Natural Heritage Program and burying them was not an acceptable alternative.”

On February 4, 2002, CRC granted a variance to the Riggings HOA, extending the deadline
for removal of the sandbags until May 23, 2003.

On May 9, 2003, CRC signed an order granting a variance to allow the sandbags to remain
in place until May 9, 2005.

After obtaining estimates for relocating the condominium, Riggings HOA sought financial
assistance in relocating certain of the condominium buildings by contacting the North
Carolina Division of Emergency Management (“NCDEM”), the Natural Heritage Trust Fund
and DCM, as well as requesting the Town of Kure Beach to act as applicant for beach access
and/or FEMA grants.

In July 2004 the Town of Kure Beach was awarded a $3.6 million FEMA grant to acquire
a portion of the property on the ocean-side where some of the buildings comprising The
Riggings are located, once these buildings were relocated across the street. The grant
included $2.7 million dollars from FEMA, with the individual unit owners of The Riggings
being required to contribute the remaining $900,000.

In March 2005 Riggings HOA was working with architects and surveyors to finalize plans
to rebuild across the street and to remove the current structures. It also had contractors ready
to start construction once the planning was complete.

In its most recent variance order, dated April 25, 2005, CRC said the sandbags were to be
removed “prior to the expiration of the FEMA grant.”

In order to comply with the provisions of the grant, Riggings HOA was required to obtain
the unanimous consent of the unit owners. On May 1, 2006, Riggings HOA notified the
Town of Kure Beach that twenty-four of the homeowners of The Riggings had voted not to
accept the FEMA pre-disaster grant. Although it is not certain why each individual owner
voted as he or she did, among the reasons owners may have voted against the grant were:
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a. Each unit owner would have been required to contribute approximately
$125,000 towards the cost of relocation and reconstruction. Some
homeowners lacked the financial capability to relocate.

b. There was no guarantee in the grant contract that the provisions of the grant,
particularly the provision regarding the use of the oceanfront property, would
not change.

C. Some owners had been informed by the holders of their mortgages that no

relocation of the units could occur without their consent, and some of those
lenders had expressed concerns about whether that consent would be given.

Subsequently, DCM was notified on June 20, 2006, by the State Hazard Mitigation Officer
of NCDEM that the grant had been terminated, notwithstanding its June 30, 2007 expiration
date, and had been closed out June 1, 2006.

The Carolina / Kure Beach Renourishment Project of 2007 included a large part of Carolina
Beach and 98 percent of Kure Beach, but again fell approximately 1,500 feet short of The
Riggings.

Sometimes sandbags at The Riggings are buried under sand and sometimes they are exposed.
This depends on the beach profile, which can change quickly.

A former member of the U.S Army Corps of Engineers is on record as stating that the
Riggings sandbags have not had any deleterious effect on surrounding property nor have they
come into contact with the Atlantic Ocean except during major storm events,

Whether the public can walk along the beach without detouring landward around the
sandbags depends on the beach profile at the time, but even at high tide the public can get
around the sandbags by going between the sandbags and The Riggings buildings closest to
the ocean.

The Riggings HOA proposes that the sandbags remain in place until such time as their

proposed Habitat Enhancement Project, a copy of which is incorporated herein by reference,
and/or a renourishment project, either privately or publicly funded, has been completed.
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ATTACHMENT C
Petitioner’s and Staff’s Positions
I Will strict application of the applicable development rules, standards, or orders

issued by the Commission cause the petitioner unnecessary hardships? If so, the
petitioner must identify the hardships.

Petitioner’s Position: Yes. (Taken verbatim from their revised written response to the criteria)

Riggings Homeowner’s, Inc. (herein “Riggings”) applies to the Coastal Resources Commission of
the State of North Carolina (herein “CRC”) for a variance which would allow them to maintain
temporary sandbags to protect their property longer than is allowed under the rules, and until such
time as their proposed Habitat Enhancement Project and/or a renourishment project, either privately
or publicly funded, has been completed. (See Record of Proceedings, p. 4-6 (Stipulated Facts), 18-24
(Variance Request))

In issuing the variance extensions to the Riggings in April 2005, May 2003, February 2002 and
August 2000, the Commission has stated, that “the Riggings Condominium has been imminently
threatened by erosion since 1985 and that the sandbag revetment in question has been used to protect
it since that time.” (R.O.P., pp. 119-142) Furthermore, the Commission, in concurrence with
Staff’s previous position regarding the Riggings, concluded in its Variance Orders in April of 2005,
May 2003 and August 2000 that application of the rules to the Riggings’ property would result in
unnecessary hardship. (Id.) Since those previous Variance Orders there has been no change in the
hardships the Riggings property will suffer if it is not granted a variance.

Based on legally permissible criteria, Staff cannot demonstrate that the Riggings will suffer any less
hardship now than they did previously and cannot articulate one factor which would justify their
change in position that the strict application of the rules results in an unnecessary hardship to the
Riggings property.' As such, no fundamental change has occurred to the Riggings property since

! The only change that has occurred to the Riggings is that some of the unit owners’ denied the FEMA grant for potential
relocation, however pursuant to Judge Hockenbury’s remand of this case this is not a factor this tribunal can look at. Even
if this tribunal were inclined to consider the FEMA Grant and the possibility of relocation as a factor or factors in their
analysis, the uncontroversial evidence before the CRC was that acceptance of the FEMA grant by the Riggings was not
possible. Stipulated Fact # 29 stated: (i) that the Riggings HOA, in order to accept the grant, was required to obtain the
unanimous consent of the unit owners; (ii) that each unit owner would have been required to contribute approximately
$125,000.00 towards the cost of relocation and reconstruction; and (iii) that some owners had been informed by the
holders of their mortgages that no relocation of the units could occur without their consent, and some of those lenders
had expressed concerns about whether that consent would be given. (Id. at p. 6-7) In addition to these stipulated facts
the Affidavits of Riggings homeowners demonstrate that they voted “No” towards accepting the FEMA Grant because
they lacked the $125,000.00 necessary forrelocation. (1d. at p. 102-104) While only one homeowner vote in the negative
was needed to turn down the FEMA grant, at least three homeowners voted “No” towards accepting the FEMA grant

9.
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their previous variance request, where the CRC and Staff found unnecessary hardships, which would
be grounds for a change in position.

The stipulated evidence is that the threat to the Riggings property is as apparent and imminent as it
was at those previous times when the previous variances were granted and, if anything, the situation
has worsened. (Id. at p. 6-7) “The Riggings has been threatened by erosion since 1985, and a
sandbag revetment has been used to protect it since that time.” (Id. (Stipulated Fact # 10} (“Initially
after the construction of the revetment at Fort Fisher, the rate of erosion of the shoreline in front of
the Riggings increased”)) Without the sandbag revetment, the beach in front of the Riggings
Condominium will be subject to increased erosion from nor’easters, hurricanes and other storms.

Petitioner’s continuing efforts to convince the U.S. Army Corps of Engineers to extend the
Carolina/Kure Beach renourishment project have not succeeded so far, and nothing else has
happened to reduce the erosion threat. (Id. (Stipulated Fact # 21) More importantly, there is no
evidence in the record to support any conclusions that unnecessary hardships to Petitioner’s property,
based on the unique nature of the Property, would no longer exist with strict application of the rules.”

The strict application of these rules, which require removal of the sandbags, will cause serious
damage and eventually destruction of the Riggings Condominium which will deprive Riggings’
owners of any use of their property much less a reasonable one. This forced hardship upon the
residents of the Riggings Condominium is unnecessary since adherence to these rules accomplishes
no significant public purpose or benefit. Allowing the sandbags to remain for the requested time will
not significantly compromise the rule’s purpose, which is to preserve the ocean beach for public use,
and will permit the residents of the Riggings Condominium time to explore alternative options that
do not cause an extreme hardship to befall onto them, such as private renourishment of the beach if
public authorities are unwilling. (Id. at p. 60-100) Only a short segment of the beach, approximately
300 feet, is affected by the sandbags, an insignificant area when compared to the large area of the
beach immediately to the south of the Riggings on which the State has built a seawall to protect Fort
Fisher State Park. (Id. (Stipulated Fact # 34)

There is no evidence in the record to suggest the hardships the Riggings will suffer if their sandbags
are removed are any less severe than they were when their first sandbag variance was granted, and
in fact the evidence is to the contrary. Accordingly this tribunal must find that the Riggings has
satisfied element #1 for a variance request.

because they lacked the financial capability to provide the funds necessary for relocation. (R.O.P., pp. 102-104
(Affidavits of John Pamell, Patty Forest, and Sandy lemma))

2 Pursuant to Judge Hockenbury’s Order the proper inquiry in a variance request before the CRC is concerning the
property and not the property owner. (Hockenbury Order at p. 10)
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Staff’s Position: No.

In the past, Staff had agreed with Petitioner that strict application of the development rules
regarding how long the sandbag structures could remain caused Petitioner an unnecessary
hardship. Staff agreed that the use of temporary erosion control structures, such as these sandbag
structures, is to afford homeowners time to retreat from erosion by relocating their property, or to
obtain beach nourishment. After initially attempting to secure nourishment for their property,
and obtaining variances from the Commission to pursue this option, Petitioner discovered that,
according to the Army Corps of Enigneers, nourishment was not an acceptable alternative at this
location due to the coquina rock located in front of their property. See Stipulated Facts #21-22
Having failed at the nourishment option in 2000, Petitioner then began trying to retreat from the
erosion by attempting to secure funds to relocate the structures away from the Ocean Hazard
area. See Stipulated Facts # 25-27 At the variance hearing in April 2005, Petitioner emphasized
the fact that the Town had recently been awarded a $3.6 million dollar FEMA grant to acquire
the current Riggings site for a park, and Petitioner would retreat by rebuilding the structures to an
adjacent parcel by June 2007. These new facts concerning the Petitioner’s proposed retreat and
relocation were the primary reason staff supported the April 2005 variance request, and its
finding that an unnecessary hardship existed. Staff understood the award of the grant to be
extraordinary, and noted that it appeared that Petitioner’s retreat option was about to come to
fruition, and so removal of the sandbag structure at that time would be an unnecessary hardship.
However, in the four years since the last variance hearing, the members of the Petitioner-HOA
have not been able to get the required support from its members, formally rejected the FEMA
grant in 2006. Based on the current variance petition, Petitioner has apparently abandoned any
retreat plan, being the one proposed in the FEMA grant or otherwise, as their current request is
now to keep the sandbags “. . .until such time as their proposed Habitat Enhancement Project
and/or a renourishment project, either privately or publically funded, has been completed.” See
Stipulated Fact # 35. Based on the current stipulated facts, Staff now contends that the
application of the rules, standards, or orders of the Commission will not cause Petitioner
unnecessary hardships, as explained below.

In 2003, the CAMA was amended to include N.C.G.S. § 113A-115.1, which prohibited
the use of erosion control structures along the ocean shoreline. The Commission’s rules did
allow for the continued use of “temporary erosion control structures” made of sandbags to protect
only immanently threatened structures which were those within 20 feet of the erosion scarp. The
installation and design standards in the CRC’s rules reflect the temporary nature of the structures,
and demonstrate that sandbags were not intended as permanent fortresses. Further, the
Commission stated in 15A NCAC 07M.0202(e) that these temporary measures are to be used
“only to the extent necessary to protect property for a short period of time until the threatened
structures can be relocated or until the effects of a short-term erosion event are reversed.” This
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rule demonstrates that sandbags should only offer immediate relief and time to find a permanent
solution.

When evaluating this variance factor of whether “strict application of the applicable
development rules, standards, or orders issued by the Commission cause the petitioner
unnecessary hardships,” it is instructive to look at guidance from the North Carolina Court of
Appeals. The Court looked at the CAMA variance criteria in the case of Williams v. NCDENR
DCM and CRC, 144 N.C. App. 479, 548 S.E. 2d 793 (2001). In Williams, the Court stated,

“We hold that to determine whether a parcel of property suffers from unnecessary
hardship due to strict application of CAMA, the CRC must make findings of fact
and conclusions of law as to the impact of the act on the landowner’s ability to
make reasonable use of his property.”

Id. at 487 (emphasis added). The standard is not, as Petitioner appears to contend, that no
“fundamental changes” have taken place since the last variance.

In evaluating this variance criteria for this variance hearing based on the facts stipulated
to by the parties, Staff contend that there are few reasonable uses for property that has been
imminently threatened behind a sandbag structure for the last 24 years, and which has suffered
damage from erosion multiple times during this period. Staff believes that any reasonable
expectations of use for this property should be decreasing with every passing hurricane,
nor’easter, and storm, as the property continues to suffer from the effects of the continuing
erosive forces of the ocean, something which is common to Ocean Hazard areas all along the
North Carolina coast. Additionally, the amount of time the bags have been allowed to remain is
far beyond the scope of what the rules allow, and the sandbag structure today has taken on the
characteristics of a permanent erosion control structure which is prohibited under the CAMA.
As the reasonable uses for this property continue to erode with the continuing erosive forces
placed on the property by the Atlantic Ocean, the strict application of the Commission’s time
limits for sandbag structures does not cause the Petitioner and its property unnecessary hardship.

Finally, Petitioner offers no proposed solution which is approved by the Commission and
which is different from those offered in the past. As stated above, the Commission’s approved
responses to oceanfront erosion are retreat through demolition or relocation, or nourishment.
This Petitioner was afforded extra time through earlier variances to pursue, albeit unsuccessfully,
beach nourishment for the area in front of its property. There is no evidence that the
circumstances which prevented it in the past have changed and would now allow nourishment in
the near future. Additionally, while Petitioner had hopes to retreat from the erosion through
relocation, and had taken some concrete steps to this end including obtaining the grant, having
discussions with architects and other consultants, and securing a variance to continue with the
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relocation process, this process has apparently now been abandoned by Petitioner.

Instead, Petitioner now proposes the “Habitat Restoration Project” which may very well
be illegal based on the hardened structures ban of N.C.G.S. § 113A-115.1. In the alternative,
Petitioner also proposes a new nourishment project, either privately or publically funded, which
would likely cover the natural heritage and hard-bottom habitat coquina rock. Both of these
proposals may not even be permittable, may be illegal, no funding has been identified, and so
staff feels they are not real steps toward finding a permanent solution to Petitioner’s erosion
problem.

In conclusion, staff contend that the strict application of the applicable development rules,
standards, or orders issued by the Commission™ do not cause the petitioner unnecessary hardships
because, using the Court of Appeals’ reasoning from Williams for this factor, the Petitioner can
make reasonable use of its property, despite the strict application of the sandbag time limits,
because the reasonable uses for Petitioner’s property have been significantly reduced as the
erosional forces of the Atlantic Ocean continue to impact Petitioner’s property. Petitioner
attempted to get nourishment and abandoned that effort, then attempted retreat through relocation
and abandoned that effort. Now, it has proposed keeping the sandbags until completion of its
proposed habitat project, which is likely illegal, is built, or until a theoretical but not planned or
permitted future nourishment project, with no identified source of funding, is completed. As
Petitioner has tried and failed at both the retreat and nourishment options, and now offers no
concrete plan to resolve the continuing effects of erosion in the short-term, the reasonable uses
for this property are greatly diminished, and so strict enforcement of the Commission’s time
limits for sandbags will not cause Petitioner unnecessary hardships.
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IL Do such hardships result from conditions peculiar to the petitioner’s property, such
as location, size, or topography of the property? Explain.

Petitioner’s Position: Yes. (Taken verbatim from their revised written response to the criteria)

The next step in the variance process is that CRC is required to determine whether the Riggings
hardships that would result from strict applications of the rules arise from conditions peculiar to the
property. This tribunal must focus on the peculiar conditions of the Riggings property, and not the
Riggings unit owners.! Accordingly, the fact that the Riggings has used the sandbags for twenty (20)
years is irrelevant. The factors that the CRC must examine in determining whether would be
hardships result from conditions that are peculiar to the property are the location, size, and/or
topography of the Property. There is no evidence to suggest that the Riggings is not unique or that
it does not suffer hardships solely because it is unique.

The Riggings is unlike any other property in the State of North Carolina that has applied for or
otherwise been eligible for a variance from the CRC in order to keep sandbags in front of their
property for a period longer than allowed by their rules. The Riggings is truly stuck between a rock
and a hard place, and the CRC, supported by Staff, have concluded that the aforementioned
conditions are peculiar to the Riggings’ Property when issuing its previous Orders. (R.O.P., pp. 119-
142) There is no other property in the State of North Carolina where a coquina rock natural barrier
was removed by the government for a public purpose: namely the construction of U.S. Highway 421.
During the 1920’s, some of the coquina rock outcropping in the near vicinity of the Riggings was
allowed by the Board of County Commissioners of New Hanover County to be removed by a
contractor for use in the completion of a section of U.S. Highway 421, a public project. (Stipulated
Fact #3) The contractor removed approximately 6,000 cubic yards of rock, taking it from a strip
approximately 50 to 100 feet wide. (Id. at #4) The parties have stipulated that coquina rock
outcroppings provide a natural barrier against the threat of beach erosion; outcroppings that have
been designated as a natural heritage area and accordingly, there is no dispute that due to the removal
of the coquina rock, that protection no longer exists for the Riggings. (Id. at #6)

Additionally, the Riggings is the only property in the State of North Carolina that is located
immediately adjacent and contiguous to a North Carolina State Park, Fort Fisher. After being
threatened by erosion for a period of many years, Fort Fisher was permitted to construct a permanent
revetment or hardened structure, which at the time it was constructed was contrary to the general
policy of the State of North Carolina against the construction of hardened structures. (Id. at #16-18)

The hardened structure prohibition was adopted in recognition of the adverse erosive effects that
such structures can cause to adjacent property. (Id.) This policy was abandoned, at least

! Denial of the FEMA grant by some ofthe Riggings unit owners and the fact that the Riggings owned additional property
where the project might be relocated is not a factor that this tribunal can examine. (Hockenbury Order at p. 9-11)
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legislatively, because it was believed that Fort Fisher was worthy of protection. (Id.) From July
1995 to January 1996, the State of North Carolina erected the revetment, and after the construction
of the revetment at Fort Fisher, the rate of erosion of the shoreline in front of the Riggings increased,
meaning the State of North Carolina by its direct actions caused the Riggings shoreline to erode.

(Id)

In addition, the Riggings is also the only property in the State of North Carolina located in a
municipality (Town of Kure Beach) and a county (New Hanover), which have undertaken large
beach renourishment projects using public money on three separate occasions since 2000. (Id. at
#21) The Carolina/Kure Beach Renourishment Projects of 2001 and 2007 included a large part of
Carolina Beach and 98 percent of Kure Beach, but fell approximately 1,500 feet short of the
Riggings Condominium. These projects have not included the beach front adjacent to the Riggings
purportedly, because of a policy that prevents burying of coquina rock outcroppings. (Id. at #22)
The Riggings HOA made various attempts to get the United States Army Corps of Engineers (herein
“Corps of Engineers”) to extend beach nourishment projects to include the shoreline immediately
adjacent to The Riggings, but the attempts were not successful. (Id. at #21) The parties have
stipulated that coquina rock has been exposed and then buried on the beachfront just north of the
Riggings project during both of the two prior public beach renourishment projects. (Id. at #9) In
addition, the beach renourishment to the north of the Riggings has further exacerbated the erosion
in front of the Riggings as the increased beach frontage to the north of the Riggings due to
renourishment now serves as a “feeder beach” which captures ocean sands that would normally feed
down to the Riggings to provide the Riggings increased shoreline. (R.O.P., p. 78)

As such, there is no new evidence, after this tribunal had previously found the Riggings property
peculiar, to suggest the hardships the Riggings property would suffer if the Riggings were forced to
remove their sandbags did not result from conditions peculiar to their Property; namely the beach
renourishment projects to the North and the Fort Fisher revetment to the South which have increased
the erosion of sand in front of the Riggings. Indeed, there is no more unique property in the State
then the Riggings and there is no evidence to indicate otherwise.

Staff’s Position: No.

As indicated in prior Staff Recommendations and Orders of the CRC, Staff had agreed that
Petitioner’s unnecessary hardship results from conditions which were peculiar to the Petitioners’
property--specifically the location of coquina rock formations preventing the placement of sand
in past nourishment projects, and the Fort Fisher rock revetment. While both of these structures
still exist, Staff has now argued in the previous factor that the Petitioner no longer has an
unnecessary hardship. As the statutory variance criteria is, “{d]o such hardships result from
conditions peculiar to the petitioner’s property, such as location, size, or topography of the
property?”, it is logical that if there are no hardships identified in the first criteria, then there can
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not be an unnecessary hardship that results from conditions peculiar to the property. That is what
is now being argued by Staff.

Petitioner’s argument focuses on the long history of the coquina rock in the area near its
property, and on the Fort Fisher revetment, and argues that these features have (1) prevented the
beach in front of Petitioner’s property in the inclusion of a nourishment project, and (2) have
increased erosion on the beach in front of Petitioner’s property. The coquina being the Corps’
reason not to include the Riggings in its public nourishment project, while unfortunate for
Petitioner, does not constitute an unreasonable use of Petitioner’s property which causes
Petitioner unnecessary hardships. This is because beach nourishment is not an automatic right of
an oceanfront owner, and so causes no unnecessary hardships to Petitioner. Also, Stipulated Fact
#18 states, “Initially after the construction of the revetment at Fort Fisher, the rate of eroston of
the shoreline in front of The Riggings increased, but since then the rate of erosion has
decreased.” Any effects on the erosion rate in front of Petitioner’s property by the construction
of the revetment at Fort Fisher were temporary and occurred in 1995-96. As there has been no
significant increases in the crosion rate at Petitioner’s property caused by the Fort Fisher
revetment, the only hardship which remains is the regular erosive forces of the Atlantic Ocean.
There are no stipulated facts that these regular erosive forces are caused by the coquina or Fort
Fisher revetment. These regular erosive forces are certainly not peculiar to Petitioner’s property,
and are no different than the many others properties in the Ocean Hazard AECs, where the
Commission’s rules acknowledge that such areas have a “special vulnerability to erosion or other
adverse effects of sand, wind, and water. . .” and have a “substantial possibility of excessive
erosion or flood damage.” 15A NCAC 7H.0301.

As Petitioner suffers no unnecessary hardship, no unnecessary hardship is caused by
conditions peculiar to Petitioner’s property. Additionally, the hardship of erosion is a known
hardship for oceanfront owners, and was acknowledged by the Commission’s rules, specifically
in the Ocean Hazard AECs definitions enacted in 1977. There is nothing peculiar or unique
about the forces impacting Petitioner’s property. Instead, this “special vulnerability to erosion or
other adverse effects of sand, wind, and water...” is common to all oceanfront owners in the
Ocean Hazard AECs.
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III. Do the hardships result from the actions taken by the Petitioner? Explain.

Petitioner’s Position: No. (Taken verbatim from their revised written response to the criteria)

“Actions” taken by the petitioner is the third statutory requirement for a variance request and there
1sno evidence to suggest that any action of the Riggings caused the erosion problems on its Property.
And the evidence shows that the Riggings has been as proactive as possible to find a solution to their
erosion problems.! The Riggings Condominium was built in 1984. As with many other threatened
structures on the oceanfront when erosion problems appeared, sandbags were used to protect the
condominium. (Id. at #10) The initial property lines extended 380 feet from Highway 421 towards
the Atlantic Ocean. The Riggings oceanfront property now has diminished to almost half of its
original size. The Riggings owners had no way of knowing that designation of the coquina rock
outcropping as a Registered Natural Heritage Area, would make the beach in front of the Riggings
ineligible for the Carolina/Kure Beach renourishment project. Similarly, the Riggings had no part
in the construction by the Corps of Engineers of the Seawall Revetment which further exacerbated
the Riggings’ erosion. It is the combined action of State and Federal agencies that have created these
potential hardships and there is no evidence at all to suggest that any action the Riggings has taken
has caused the potential hardships for their property should their variance request be denied.

Furthermore, the Commission, in concurrence with Staff’s previous position regarding the Riggings,
concluded in its Variance Orders in April of 2005, May 2003 and August 2000 that the Riggings
hardship does not result from actions it has taken. (R.O.P., pp. 119-142)  Accordingly, there has
been no additional evidence submitted since those previous variance requests were granted which
would support the notion that the hardship on the Riggings would result from any actions it has
taken.

Staff’s Position: Yes.

Staff notes that Petitioner’s argument, that they did not cause the coquina rock’s National
Heritage Area designation and were not involved in construction of the Fort Fisher rock
revetment, ignore the fact that these two things have existed since 1982 and 1995, respectively.
Petitioner was first aware of the erosion problems at their site in 1985 when the structures
became imminently threatened and the sandbag structures were first installed. Additionally, the
Commission’s rules, enacted in 1977, themselves acknowledge the “special vulnerability to
erosion or other adverse effects of sand, wind, and water. . .” which is common to all oceanfront

' Consideration of whether the Riggings could relocate or the denial of the FEMA Grant is again something this tribunal
cannot consider The FEMA Grant cannot be considered, and even if this tribunal wanted to there is no evidence to
suggest that i) it has caused the erosion problems to Petitioner’s property, which is the analysis the CRC should
undertake, as those problems were caused by the combined action of State and Federal agencies.
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owners in the Ocean Hazard AECs, including Petitioner. Since the time the erosion at this site
was apparent to Petitioner, it has attempted and failed at getting a nourishment project extended
to its area of the beach, and then later, to complete its retreat through relocation plan. This
Commission had even granted Petitioner extensions for its sandbag removal deadline to allow
Petitioner the ability to fully explore both these options to address their erosion problem.
Nonetheless, Petitioner has now abandoned its attempts to retreat from the erosion through
relocation of its structures, and is focusing now on a proposed hardened structure and/or
nourishment.

Petitioner has now proposed the possibility of a future publically or privately funded
nourishment project which has not been designed, permitted, or a funding source identified.
Petitioner proposes this despite knowing that at least since the 2000, the Corps indicated that the
coquina rock would likely prevent nourishment being placed at or near the Riggings.
Additionally or in the alternative, Petitioner also proposes a habitat restoration plan that is likely
in conflict with the hardened structures ban of N.C.G.S. § 113A-115.1, and also has not been
permitted or a funding source identified. These proposals, which will certainly be costly and
both do not identify a funding source, seem highly unlikely to Staff to come to pass, as Petitioner
has indicated in Stipulated Fact # 29 that “some homeowners lacked the financial capability (of
$125,000) to relocate” when voting on the FEMA grant in 2006. Staff believes that the chances
are slim that homeowners unable to afford the $125,000 supplemental relocation costs in 2006
could now all afford to fund a private nourishment or habitat restoration plan.

Despite the lack of concrete details for either plan now proposed, Petitioner requests that
they be able to keep the sandbags until one of these projects is completed. Staff is very
concerned that as in the past, Petitioner will make promises that they have a solution to the
erosion problem affecting their property, but could easily again fail to implement a permanent
solution and the bags would remain even longer then the 24 years they have existed thus far.
Staff is also concerned that Petitioner’s request to keep the bags until one of it’s solutions is
complete, is much too open-ended. These projects may be illegal or not-permittable and if never
completed, the bags would remain indefinitely. For these reasons, any hardships Petitioners
might face, though Staff argue above that there are no unnecessary hardships affecting Petitioners
now, are a result of their own inability to react to their long-standing situation with a long-term
solution of nourishment or retreat through relocation.
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Page 18



CRC-VR-06-33
on Remand 4/09

IV.  Will the variance requested by the petitioner be consistent with the spirit, purpose,
and intent of the rules, standards or orders issued by the Commission; secure the
public safety and welfare; preserve substantial justice? Explain.

Petitioner’s Position: Yes. (Taken verbatim from their revised written response to the criteria)

The CRC’s main objective for the ocean hazard area AEC is to eliminate unreasonable danger to life,
property, and amenities. See /54 NCAC 7M.02(1. Other important objectives include achieving an
optimal balance between the financial, safety and societal factors involved in coastal hazard area
development, minimizing loss of life and property resulting from storms and long-term erosion,
preventing encroachment of permanent structures on public beach areas, preserving the natural
ecological conditions of the barrier dune and beach systems, reducing the public costs of
inappropriately sited developments, and protecting present common law and statutory rights of
access to, and use of the lands and waters of, the coastal arca. N.C. Gen. Stat. § 113A-102.

Extension of the variance is consistent with these aforementioned objective/purposes by avoiding
the financial waste that would result from exposing the Riggings Condominium to erosion and
eventual damage and destruction before the owners can explore viable alternative options. It will
also reduce potential debris from the Riggings that can harm other structures and/or inhibit public
access to the beach.

Issuing the requested variance will also preserve substantial justice. The Riggings is in a unique
situation since one government agency requires removal of the sandbags but allows protection
through community beach nourishment projects, while another government agency has prohibited
beach nourishment for the Riggings because the area has been designated a Registered Natural
Heritage Area by yeta third government agency. The only stated purpose that might be compromised
if the variance is extended is the public right of access to, and use of, the beach. However, the
citizens of North Carolina have not been inconvenienced by the maintenance of the sandbags since
even at high tide the public can get around the sandbags by going between the sandbags and the
Riggings buildings closest to the ocean. (Id. at#34). In addition there would be no harm in granting
the variance request as the Corps of Engineers has stated that the sandbags at the Riggings have had
not deleterious effect on surrounding property or property owners. (Id. at #33, p. 101 (Affidavit of
Tom Jarrett, Former Member of United States Army Corps of Engineers))
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For the aforementioned reasons, the variance will secure the public safety and welfare as well.!

Furthermore, while there is no harm done by permitting a variance extension in this case, the denial
of a variance will have a profoundly deleterious impact on all members of the Riggings ITOA who
will be forced to leave their homes and the good memories that reside therein. In addition, a denial
would send a clear message to the citizens of New Hanover County and North Carolina that the
government would intentionally kick its own citizens out of their homes for seemingly no important
or compelling governmental purpose. Most would not find substantial justice in that result.

The record evidence in this matter is that the Riggings, at its own expense, would finance its own
beach renourishment. Staff should concede that sandbags are allowed to remain if a property is
planning to take place in beach renourishment but fails to consider the Riggings personal beach
renourishment funded entirely by the Riggings as a viable alternative. The owners of the Riggings
have not sought and do not seek to have the sandbags remain permanently. Instead, the Riggings
see it as a temporary solution. Through the variance request sub judice the Riggings seeks to
implement a more permanent solution; one that other property owners in that area, through the
government, have already had the benefit of, beach renourishment. The most recent variance request
by the Riggings seeks simply to have owners at the Riggings be fed out of the same spoon as other
property owners to the north and south of the Riggings. If the variance request were permitted, for
the period before beach renourishment the public would continue to have full access to the beach
adjacent to the Riggings and the sandbags would continue to serve a viable function of protecting
threatened structures, and the property will therefore be saved. For years, the given reason why the
beach in front of the Riggings has not been renourished was that the US Army Corps of Engineers

" If this tribunal is inclined to consider the denial of the FEMA Grant, which would be impermissible pursuant to Judge
Hockenbury’s Order it should consider the following. The Riggings had no option but to deny the FEMA Grant to move
their homes, The FEMA grant required a 100% vote from all Riggings homeowners. Even one vote in the negative
would nullify the grant. Moreover, under the Riggings HOA Declaration and Bylaws, a termination of the Riggings HOA
would likely be needed to relocate the Condominium. This would require an affirmative vote of 100% of all the Riggings
homeowners, which was not achieved. Riggings HOA members voted in the negative for several reasons. First, the grant
was undervalued in that it would cost each homeowner approximately $125,000 to relocate. Most, if not all, Riggings
homeowners lacked the financial capability to provide such substantial monetary funds. Second, it was not guaranteed
in the Grant contract that the provisions of the Grant, particularly the provision regarding the use of the oceanfront
property, would not change. Third, Riggings homeowners were told by the mortgage holders on their homes that their
mortgages could not be transferred to the new location. Finally, Riggings HOA was prohibited from building on the
“relocation” property due to the Town of Kure Beach’s Board of Adjustment Ruling on April 28, 1992, and their
subsequent reaffirmation of that ruling on September 22, 2000. Indeed some members of the Riggings HOA, by voting
in the affirmative to move the Condominium, have done, and are still feverishly, doing all they can to resolve this
situation. At least as to these Riggings members the granting of a variance would preserve substantial justice until they
have an adequate time to explore further options.
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would not permit coquina rock seaward of the Riggings to be covered. However, what the Corps
of Engineers apparently did not know or consider was that the coquina rock outcropping seaward
of the Riggings was removed for a public purpose, thereby depriving the Riggings of the natural
protection that other property owners to the North and South have. The Corps also failed to consider
that the beach renourishment projects undertaken in 2000 and 2007 uncovered and then recovered
coquina rock, thereby eliminating their stated reasons as justification for not providing the owners
at the Riggings the same protection that other property owner in Pleasure Island have otherwise been
entitled to.

Furthermore, the Commission, in concurrence with Staff’s previous position regarding the Riggings,
concluded in its Variance Orders in April of 2005, May 2003 and August 2000 that issuing the
Riggings a variance request is within the spirit, purpose, and intent of the commission’s rules; that
it will secure public safety and welfare, and that it will preserve substantial justice. (R.O.P., pp. 119-
142)

Staff can’t articulate one legitimate reason why the variance should be denied other than the fact that
the Riggings owner have been granted variances before, and if this tribunal was inclined to base their
variance decision on that fact, this tribunal would again be making a variance decision based on the
characteristics and conditions of the property owners and not the property, which would violate
Judge Hockenbury’s instructions in his Order that the proper inquiry in a variance request is
concerning the property and not the property owner. (Page 10 of Judge Hockenbury Order)
Accordingly there is no reason, based on the consideration of legally permissible criteria, why the
CRC should or can deny the Riggings variance as the Riggings has satisfied all four elements to be
granted a variance request.

Staff’s Position: No.

Staff understands that one of the Commission’s main objectives for the ocean hazard AEC is to
climinate unreasonable danger to life, property, and amenities, pursuant to 15A NCAC 7M.0201.
While Petitioner argues that allowing the sandbag structure to remain is the best way to achieve
this goal, Staff disagrees. Staff believes that while the sandbags were meant to be a temporary
band-aid while Petitioner sought nourishment and then retreat through relocation, the bags have
instead inflated expectations of what reasonable uses are for the property. Petitioner continues to
rely on the sandbags to protect or reduce damage from storms, instead of finding a realistic
lasting solution to erosion problems. Instead of learning from prior failed attempts at
nourishment and retreat through relocation, Petitioner now proposes more of the same regarding
nourishment, as well as a problematic habitat restoration plan which is likely a hardened
structure banned by the CAMA.
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The rule authorizing the use of sandbags is found under the heading of “Specific Use
Standards for Ocean Hazard Areas” and specifically describes the allowable ocean shoreline
erosion control activities. These standards make it clear that permanent erosion control
structures

“may cause significant adverse impacts on the value and enjoyment of adjacent
properties or public access to and use of the ocean beach, and, therefore, are
prohibited. Such structures include bulkheads, seawalls, revetments, jetties, groins
and breakwaters.”

15A NCAC 7H.0308(a)(1)(b). To allow property owners some temporary relief from erosion,
sandbags are allowed only in very limited circumstances. The rules only allow sandbags in very
limited sizes, in very limited situations, in very limited locations, and for a very limited period of
time. Petitioner’s contentions that the intent of the rule is to allow them to take whatever
measures are necessary to protect their structures, for how ever long that may take the Petitioner,
if those measures are even ever taken, is plainly contradicted by the rules. The Petitioner has
already been afforded an extra nine years by the Commission, in addition to the 13 initial years
the sandbags were allowed. The previous extensions of one, two, or three years at a time, were
granted while Petitioner was taking specific actions for nourishment and then retreat through
relocation. These short, defined extensions in order to take specific action were deemed by the
Commission to be within the spirit of the rules regarding attempts to eliminate unreasonable
danger to life, property, and amenities. However, the current open-ended, undefined request
based on the completion of one of the two proposed plans by Petitioner, both of which are
questionably permittable or likely illegal, and lack clear funding sources simply is not within the
spirit of the Commission’s rules for temporary erosion control structures.

Petitioner’s argument also fails to address the importance of the Commission’s other
stated goals of preventing encroachment of permanent structures on public beach areas, of
preserving the natural ecological conditions of the barrier dune and beach systems, and
protecting present common law and statutory rights of access to, and use of the lands and waters
of the coastal area. While Petitioner points to Stipulated Fact # 34 and notes that the public ¢can
pass, though sometimes by walking up near Petitioner’s property, this ignores the continued
existence of the sandbag structure on the public beach area and the increasing encroachment of
the buildings impedes the public’s rights of access and use of the beach area. While the public
may be able to pass by, it certainly cannot use the beach where the sandbags are located, a large
area of the public’s beach shown in the site photographs included in the record. As argued
above, the existing sandbag structure is continually losing its “temporary” characteristics and is
becoming a more permanent illegal hardened erosion control structure, contrary to the CAMA
and the Commission’s rules and objectives.
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In addition to Petitioner’s request not being consistent with the spirit, purpose, and intent
of the rules, standards or orders issued by the Commission as described above, it also does not
secure the public safety and welfare as required by this variance factor. Petitioner simply argues
that it meets this criteria by avoiding “potential debris from the Riggings that can harm other
structures and/or inhibit public access to the beach.” While this “harm™ is speculative and could
be avoided altogether if the structures were relocated as once proposed, Petitioner also ignores
the impacts to public safety and welfare from the existing sandbags which would continue if this
variance is granted and the bags are allowed to remain. In addition to the bags impeding the
public’s rights of access and use of the beach area, these bags, some of which fall subject to the
ocean’s forces and wear out, can cause real safety concerns for the public, primarily those of
entanglement in derelict bags. Examples of this can be seen in the site pictures in the
accompanying power-point presentation.

Finally, this variance factor requires Petitioner to demonstrate that the requested variance
would preserve substantial justice. Petitioner claims that because it is in a unique position where
DCM requires removal of the sandbags but the Corps won’t allow nourishment because of the
coquina designation by the heritage designation, and because the impacts on the public beach are
not all that bad since the public can still pass along the beach even at high tide, substantial justice
would be preserved.

Staff contend that instead, substantial justice would not be preserved if a time extension
was granted for Petitioner’s sandbags until their newly proposed nourishment project or habitat
restoration plan is completed. It appears to Staff that Petitioners are no longer working diligently
to seck nourishment, to implement their habitat restoration plan, and have abandoned attempts to
relocate the buildings, as evidenced by the lack of a retreat/relocation plan proposed in this
varlance petition. While past variances were granted for short, defined periods of time in order to
take specific prescribed steps, first for nourishment and then for retreat through relocation,
Petitioner’s current proposal is vastly different. The current proposals have significant problems
in that they may not be permittable, may be illegal, and have no clear source of funding.
Petitioner has been granted extraordinary help by this Commission through the past time
extensions and afforded enough time to make real attempts at nourishment and retreat through
relocation. As attempts at both these responses to erosion endorsed by the Commission’s rules
have failed or been abandoned by Petitioner, to grant an extension now to re-try these options
would not preserve substantial justice. Allowing the bags to remain until one of those plans is
completed, if ever, would be no longer preserve substantial justice because to do so would
essentially constitute a permanent variance for Petitioner, while allowing only truly temporary
sandbag structures for other threatened structures along the coast.
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STAFF RECOMMENDATION
ATTACHMENT D

Petitioner’s Variance Request Materials

Including:

-Variance Form (DCM Form 11)

-Answer to four variance criteria

-Copy of FEMA grant document

-May 1, 2006 letter from Petitioner to Mayor
-The Riggings Beach Fill Plan

-The Riggings Habitat Restoration Plan
-Affidavit of Tom Jarrett

-Affidavit of John Parnell

-Affidavit of Patty Forest

-Affidavit of Sandy Iemma
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S Shipman & Wright, L.L.P.

Attt orn ey s At L aw

11 South Fifth Avenue * Wilmington, North Carolina 28401
(T)910762.1990 * (F) 910.762.6752 * 800.762.1990

Gary K, Shipman William G. Wright
Booard Cerliied Civil Triol Specialist
Nalional Board of Tricd Advocacy

Angelique Adams Brian A. Geschickier

August 22, 2006

Director

Division of Coastal Management

400 Commerce Avenue

Morehead City, NC 27699

Re:  Riggings Home Owners Association CAMA Variance Request
To Whom It May Concern:

Please find enclosed CAMA Variance Request for Riggings Home Owners Association with

T refedented attachmeénts ACDrand exhibits AZDIPIEase d6 ot hesitaté 6 eontact e shotild vou T T

have any questions. :

Sincerely,

(0 & Croetpa s

Jolen B. Jozefowicz
Paralegal

/ibj
Enclosures

cc: Attorney General’s Office
Ms. Jean Cashion

PRACTICE AREAS
Focused Tnal Practice o all Federal and Stae Courts
Complex Commercial Litization * Personal Injury ® Medical Malpractice * Land Condemnution * Construction Litigation
Product Liability ® Nursing Home Negligence * Mold Litigation *

Page 25



DCM FORM [ 1 CAMA VARIANCE REQUEST DCM FILE NO.

{revised 6/26/06) O (0 '5 3

Petitioner supplies the following information:

Riggings Homeowners’ Association
1437 Forth Fisher Blvd.
Kure Beach, NC 28449

Attorneys:

Gary Shipman

William Wright

Shipman & Wright, L.L.P.
11 South Fifth Avenue
Wilmington, NC 28401
Telephone: (910} 762-1990
Facsimile: (910) 762-6752

gshipman @shipmanlaw.com
wwright@shipmanlaw.com

~ Have'you received a decision from the Division of Coastal Managément (DCMoralocal
Permit Officer denying your application for a CAMA permit? :

no . (You are not entitled to request a variance until your permit application
has been denied.)

X__yes (You may proceed with a request for a variance.)

What did you seek a permit to do?

Erect and temporarily maintain a sandbag revetment on the ocean shoreline in front of the
Riggings Condominium.

What Coastal Resources Commission rule(s) prohibit this type of development?
Rules I15A NCAC 7H.0308 (a)(2)(F) and (N).

Can you redesign your proposed dcvelopment to comply with this rule? _ ¥ __ If your answer is
no, explain why you cannot redesign to comply with the rule.

Without the sandbags’ protection the Riggings Condominium property will ultimately fully
erode and the condominium on such property will be destroved.
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Can you obtain a permit for a portion of what you wish to do? _ N __ If so, please state what the
permit would allow.

State with specificity what you are NOT allowed to do as a result of the denial of your permit
application, It will be assumed that you can make full use of your property, except for the uses
that are prohibited as a result of the denial of your permit application.

We are not allowed to maintain sandbags to protect the Riggings condominium. The
removal of sandbags will in turn lead 1o the complete erosion of the Riggings property,
extinguishing all uses of the property.

RESPOND TO THE FOUR STATUTORY VARIANCE CRITERIA:

L Identify the hardship(s) you will experience if you are not granted a variance and explain
why you contend that the application of this rule to your property constitutes an
unnecessary hardship. [The North Carolina Court of Appeals has ruled that this factor
depends upon the unique nature of the property rather than the personal situation of the
landowner. It has also ruled that financial impact alone is not sufficient to establish

nnecessary hardship, although it is a factor to be considered. The most important, . .

* consideration is whether you can make reasonable use of your property if the variance is
not granted. [Williams v. NCDENR, DCM, and CRC, 144 N.C. App. 479, 548 S.E.2d 793
(2001).]

See Attachment A(1)

I Describe the conditions that are peculiar to your property (such as location, size, and
topography), and cause your hardship.

See Atiachment Af2)
Il Explain why your hardship does not result from actions that you hgve taken.
See Attachment A(3)
IV.  Explain why the granting of the variance you seek will be consistent with the spirit,
purpose, and intent of the CRC’s rules, standards, or orders; preserve substantial justice;

and secure public safety.

See Attachunent A(4)
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Please attach copies of the following:

Permit Application and Denial documents

Site Drawing with Survey and Topographical Information (NEED)

Any letters filed with DCM or the LPO commenting on or objecting to your project
Provide a numbered list of all true facts that you are relying upon in your explanation as to why
you meet the four criteria for a variance. Please list the variance criterion, ex. unnecessary
hardship, and then list the relevant facts under each criterion. [The DCM attorney will also
propose facts and will attempt to verify your proposed facts. Together you will arrive at a set of

facts that both parties agree upon. Those facts will be the only facts that the Commission will
consider in determining whether to grant your variance request. ]

1. See Attachment B: Facts Relied Upon.
2. See Attachment C: Site Drawing with Survey and Topographical Information.

Attach all documents you wish the Commission to consider in ruling upon your variance request.
[The DCM attormey will also propose documents and discuss with you whether he or she agrees
with the documents you propose. Together you will arrive at a set of documents that both parties

agree upon. Those documents will be the only documents that the Commission will consider in

determining whether to grant your variance request.]

e e T e 2

~ See Attachment D for Relevant Documents.

T T e R 7T S a1 WA e, T VA AT AT T TR g A L

Pursuant to N.C.G.S. 113A-120.1 and 15A NCAC 7] .0700, the undei'signed hereby requests a
variance. ‘ .

' , I,
Date: 8/22/2006 Signature: U/ﬁ % /f/ﬁ

This variance request must be filed with the Director, Division of Coastal Management, and the
Attorney General's Office, Environmental Division, at the addresses shown on the attached
Certificate of Service form. '
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CERTIFICATE OF SERVICE

[ hereby certify that this Variance Request has been served on the State agencies named
below by United States Mail or by personal delivery to the following:

Original served on:  Director
Division of Coastal Management
400 Commerce Avenue
Morehead City, NC 28557

copy: Attorney General’s Office
- Environmental Division

9001 Mail Service Center

Raleigh, NC 27699-9001

L/ a . e
This the A< /day of Cou;)/loﬁé/ , 200206,
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ATTACHMENT A

1. Hdentify the hardship(s) you will experience if vou are not granted a variance and
explain why you contend that the application of this rule to vour property
constitutes an unnecessary hardship.

In issuing the variance extensions in April 2005, May 2003, February 2002 and
August 2000, the Commission has stated, that “the Riggings Condominium has been
imminently threatened by erosion since 1985 and that the sandbag revetment in question
has been used to protect it since that time.” See Finding of Fact # 2 in the Final Orders
attached as Exhibit A for 2005, Exhibit B for 2003, Exhibit C for 2002, and Exhibit D for
2000. Without the sandbag revetment, the beach in front of the Riggings Condominium
will be subject to increased erosion from nor’easters, hurricanes and other storms.

Furthermore, the Commission concluded in its Variance Orders in April of 20085,
May 2003 and August 2000 that application of these rules to Petitioner’s property will
result in unnecessary hardship. See Conclusion of Law #4 in the respective attached
Final Orders.

Today, the threat to the condominium is as imminent as it was at those previous
times and, if anything, has worsened. Petitioner’s continuing efforts to convince the U.S.
Army Corps of Engineers to extend the Carolina/Kure Beach renourishment project have
not succeeded so far, and nothing else has happened to reduce the erosion threat.

~ Thestrict-application of ‘these rules; which require removal of the $andbagy, wur'

cause serious damage and eventually destruction of the Riggings Condomiinium which
will deprive Riggings’ owners of any use of their property much less a reasonable one.
This forced hardship upon the residents of the Riggings Condominium is unnecessary
since adherence to these rules accomplishes no significant public purpose or benefit.
Allowing the sandbags to remain for the requested time will not significantly compromise
the rule’s purpose, which is to preserve the ocean beach for public use, and will permit
the residents of the Riggings Condominium time to explore alternative options that do not
cause an extreme hardship to befall onto them. Only a short segment of the beach,
approximately 300 feet, is affected by the sandbags, an insignificant area when compared
to the large area of the beach immediately to the south of the Riggings on which the State
has built a seawall to protect Fort Fisher State Park. Similarly, interference with public
use of the beach is minimal since the sandbags are covered by sand much of the time, and
even when uncovered they allow persons to pass between the high tide line and the
building,

2. Describe the conditions that are peculiar to your property (such as location, size,
and topography), and cause your hardship.

Our situation is unique in that we are located at the very end of approximately 3
miles of renourished public beach. A beach renourishment program for Kure Beach was
completed in May 2001 and stopped less than 1500 feet north of the Riggings property
because of three coquina rock outcroppings. These rocks, which at one time were
quarried for use in highway projects, are now considered “Registered Natural Heritage
Areas” and cannot be covered with sand or disturbed in any manner. Thus the Riggings
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have been prevented so far from being a part of any beach nourishment program, even
though a far greater portion of the coquina rock outcropping is north of the Riggings, not
directly in front of it. In a recent renourishment program approximately 2500 feet north
of the Riggings, other beach areas containing coquina outcroppings were included in the
renourishment project and covered by sand.

Adjacent to the property to the south, the U.S. Army Corps of Engincers has
constructed a rock seawall to protect Fort Fisher State Park. Between the rock seawall
and the renourished part of the beach, the force from the incoming tides is channeled onto
the beach in front of the Riggings, accelerating the erosion process.

The Riggings is truly stuck between a rock and a hard place, and the Commission
has concluded that the aforementioned conditions are peculiar to the Riggings’ Property
when issuing the Final Orders in April 2005, May 2003, and August 2000, See
Conclusion of Law #5 in the respective attached Final Orders.

3. Explain why your hardship does not result from actions that you have taken,

The Riggings Condominium was built in 1984. As with many other threatened
structures on the oceanfront when erosion problems appeared, sandbags were used to
protect the condominium. The initial property lines extended 380 feet from Highway 421
towards the Atlantic Ocean. The Riggings oceanfront property now has diminished to

-almost half of its original size. The Petitioners had no way of knowing that designation e

~of the oquinia‘ rock Gutcropping as 4 Régisiered Natural Herifage Area, would make the
‘beach in front of the Riggings ineligible for the Carolina/Kure Beach renourishment _
project. Similarly, we had no part in the construction by the Corps of Engineers of the
Seawall Revetment which further exacerbated the Riggings’ erosion. It is the combined
action of State and Federal agencies that have created these hardships.

4. Explain why the granting of the variance you seek will be consistent with the
spirit, purpose, and intent of the CRC’s rules, standards, or orders; preserve
substantial justice; and secure public safety.

The CRC’s main objective for the ocean hazard area AEC is to eliminate
unreasonable danger to life, property, and amenities. See 15A NCAC 7M.0201. Other
important objectives include achieving an optimal balance between the financial, safety
and societal factors involved in coastal hazard area development, minimizing loss of life
and property resulting from storms and long-term erosion, preventing encroachment of
permanent structures on public beach areas, preserving the natural ecological conditions
of the barrier dune and beach systems, reducing the public costs of inappropriately sited
developments, and protecting present common law and statutory rights of access to, and

use of the lands and waters of, the coastal area.
Extension of the variance is consistent with these aforementioned

objective/purposes by avoiding the financial waste that would result from exposing the
Riggings Condominium to erosion and eventual damage and destruction before the
owners can explore viable alternative options. [Tt will also reduce potential debris from
the Riggings that can harm other structures.

Page 31



Issuing the requested variance will preserve substantial justice. The Riggings is
in a unique situation since one government agency requires removal of the sandbags but
allows protection through community beach nourishment projects, while another
government agency has prohibited beach nourishment for the Riggings because the area
has been designated a Registered Natural Heritage Area by yet a third government
agency.

The only stated purpose that might be compromised if the variance is extended is
the public right of access to, and use of, the beach. However, this restraint on public
beach access is de minimis since any restraint on public use will be temporary because 1)
the sandbags are normally covered by sand and 2) the beach area in question constitutes
only a small portion of Kure Beach, which is sandwiched between the three mile long
Kure Beach renourishment project and the over one-half mile long Fort Fisher State Park
seawall.

For the aforementioned reasons, the variance will secure the public safety and
welfare as well.

Similarly, while it may be argued that the Riggings HOA has “had their chance,”
they had no option but to deny the FEMA Grant to move their homes. The FEMA grant
required a 100% vote from ali Riggings homeowners. Even one vote in the negative
would nuilify the grant. Moreover, under the Riggings HOA Declaration and Bylaws, a
termination of the Riggings HOA would likely be needed to relocate the Condominium.
This would require an affirmative vote of 100% of all the ngglngs homeowners, which
T ke TR e ~-—-.-—Was no[ achleved r TV AL SN AT AR ST ST A T AL BT IR A SR A T T AR AT

’ Riggings HOA membeis voted in the negative for several reasons. First, the grant
was undervalued in that it would cost each homeowner approximately $125,000 to
relocate. Most, if not all, Riggings homeowners lacked the financial capability to provide
such substantial monetary funds. Second, it was not guaranteed in the Grant contract that
the provisions of the Grant, particularly the provision regarding the use of the oceanfront
property, would not change. See “Attachment D.” Third, Riggings homeowners were
told by the mortgage holders on their homes that their mortgages could not be iransferred
to the new location. Finally, Riggings HOA was prohibited from building on the
“relocation” property due to the Town of Kure Beach’s Board of Adjustment Ruling on
April 28, 1992, and their subsequent reaffirmation of that ruling on September 22, 2000.
See “Attachment D.”

Indeed some members of the Riggings HOA, by voting in the affirmative to move
the Condominium, have done, and are still feverishly, doing all they can to resolve this
situation. At least as to these Riggings members the granting of a variance would
preserve substantial justice until they have an adequate time to explore further options.

Furthermore, while there is no harm done by permitting a variance extensjon in
this case, the denial of a variance will have a profoundly deleterious impact on all
members of the Riggings HOA who will be forced to leave their homes and the good
memories that reside therein. In addition, a denial would send a clear message to the
citizens of New Hanover County and North Carolina that the government would
intentionally kick its own citizens out of their homes for seemingly no important or
compelling governmental purpose. Most would not find substantial justice in that result.

Ty
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Petitioner’s Attachment B

(Omitted because it was their proposed
Stipulated Facts, which are replaced by the
Final Stipulated Facts found at Attachment B to
the Staff Recommendation)
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PROJECT: PDM-C-PJ-04-NC-2003-0001
COST CENTER: 532

NORTH CAROLINA
PRE-DISASTER MITIGATION PROPERTY ACQUISITION AND
RELOCATION PROJECT GRANT AGREEMENT

THIS PRE-DISASTER MITIGATION PROPERTY ACQUISITION AND
RELOCATION PROJECT GRANT AGREEMENT (the Agrecment) is entered into by and
between the State of North Carolina, Department of Crime Control and Public Safety,
Division of Emergency Management, Raleigh, North Carolina (hereinafter referred to
as the “AGENCY/GRANTEE"), and Town of Kure Beach (hereinafter referred to as the
"RECIPIENT/ SUBGRANTEE").

WHEREAS, Congress authorized financial assistance to States and communitics
for Pre-Disaster Mitigation project and activities; and

WHEREAS, the Federal Emergency Management Agency recognizes a need to
provide States and communities with much needed source of pre-disaster mitigation
funding for cost-effective hazard mitigation activities that are part of a comprehensive
mitigation program, and that reduce injuries, loss of life, and damage and destruction of
property; and : -

WHEREAS, the North Carolina Emergency Management Act, N.C.G.S. §166A-1
et.seq., N.C.G.S. §166A-6.01(b)(2)a.3. (Senate Bill 300), N.C.G.S. §143B-476; §203
and §322 of the Robert T. Stafford Disaster Relief and Emergency Assistance Act, 42
U.S.C. §5121 et seq., as amended, §102 of the Disaster Mitigation Act of 2000, P.L. 107-
73, 115 Stat. 651, Department of Veterans Affairs and Housing and Urban Development,
and Independent Agencies Appropriations Act, 2002 and Catalog of Federal Domestic
Assistance (CFDA) §83.557 authorize the relationship as described herein; and

WHEREAS, the RECIPIENT/SUBGRANTEE represents that it is fully qualified,
possesses the requisite skills, knowledge, qualifications and experience to provide the
services identified herein, and does agree to perform as described herein;

NOW, THEREFORE, the AGENCY/GRANTEE and the RECIPIENT/
SUBGRANTEE do mutually agree as follows:

03] SCOPE OF WORK

The RECIPIENT/SUBGRANTEE shall draft the Pre-Disaster Mitigation
Property Acquisition and Relocation Project, as described in Attachment
A to this Agreement, in accordance with the approved scope of work
indicated therein, the estimate of costs indicated therein, the allocation of
funds indicated therein, and the terms and conditiens of this Agreement.
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RECIPIENT/SUBGRANTEE shall not deviate from the approved Project
and the terms and conditions of this Agreement. RECIPIENT/
SUBGRANTEE shall comply with any and all applicable statutes, rules,
regulations, ordinances, codes and standards in performing work funded
under this Agreetnent.

(2) FUNDING AND INSURANCE

The AGENCY/GRANTEE shall provide Pre-Disaster Mitigation Program
Funds for costs incurred in performing the Project identified in

Attachment A as follows:
Federa] Share $ 2,713,218
‘ Local In-kind Match $ 904,406
TOTAL $ 3,617,624

Allowable costs shall be determined in accordance with the Robert T.
Stafford Disaster Relief and Emergency Assistance Act, 42 U.S.C. §5121

et seq., as amended, §102 of the Disaster Mitigation Act of 2000; 44

C.F.R. Part 13; OMB Circular A-87, N.C.G.S. §166A-6.01(b)(2)b. (Senate
Bill 300), and other applicable Pre-Disaster Mitigation Program guidance.

The RECIPIENT/SUBGRANTEE shall utilize the forms entitled “Request
for Advance’” and “Cost Report” to obtain funds under this agreement.
RECIPIENT/ SUBGRANTEE shall not receive funds under this
agreement if it does not submit a Cost Report or Request For Advance
form. To receive funds under this agreement, RECIPIENT/
SUBGRANTEE shall complete the Designated Agent Form and forward it
to the appropriate Division of Emergency Management Pre-Disaster
Mitigation Program Project Manager. As per Paragraph 12(d) of this
Agreement, if RECIPIENT/SUBGRANTEE designates different
representatives or designated agents, RECIPIENT/SUBGRANTEE shall
notify AGENCY/ GRANTEE.

To receive funds under this agreement, the Designated Agent shall sign
the Cost Report or Request for Advance Form. These forms are hereby
incorporated into this Agreement by reference. Following full execution
of this Agreement, the Fiscal Section of the Department of Crime Control
and Public Safety will forward the Cost Report to the RECIPIENT/
. 9{ SUBGRANTEE. (See sample Cost Report attached). RECIPIENT/
(&o’}) SUBGRANTEE shall complete the Cost Report and attach appropriate
) W invoices or other appropriate documentation and forward it to the
N appropriate Division of Emergency Management Hazard Mitigation Grant

Program Project Manager or Hazard Mitigation Specialist. AGENCY/
GRANTEE will reimburse RECIPIENT:SUBGRANTEE for chgible costs
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RECIPIENT/SUBGRANTEE shall not deviate from the approved Project
and the terms and conditions of this Agreement. RECIPIENT/
SUBGRANTEE shall comply with any and all applicable statutes, rules,
regulations, ordinances, codes and standards in performing work funded

under this Agreement.
(2) FUNDING AND INSURANCE

The AGENCY/GRANTEE shall provide Pre-Disaster Mitigation Program
Funds for costs incurred in performing the Project identified in
Attachment A as follows:

Federal Share $ 2,713,218
_ Local In-kind Match '

TOTAL ;ﬁcj\ﬁ‘h 40((

Allowable costs.shall be determined in

Stafford Disaster Relief and Emergenc 2’-/
et seq., as amended, §102 of the Disas' o, c!
CFR Part 13; OMB Circular A-87,N - 57! %_/

Bill 300), and other applicable Pre-Dis

The RECIPIENT/SUBGRANTEE sha V\l%

for Advance” and *“Cost Report” to ob

RECIPIENT/ SUBGRANTEE shall n \/‘/
agreement if it does not submit a Cost ;}}ﬂ:

form. To receive funds under this agr
SUBGRANTEE shall complete the D
?A ' W
GOX!
\ﬁ . shall

to the appropriate Division of Emerge
Mitigation Program Project Manager.
Agreement, if RECIPIENT/SUBGR/
representatives or designated agents,
notify AGENCY/ GRANTEE.
To receive funds under this agreement, the Designated Agent shall sign
the Cost Report or Request for Advance Form. These forms are hercby
incorporated into this Agreement by reference. Following full execution
of this Agreement, the Fiscal Section of the Department of Crime Control
and Public Safety will forward the Cost Report to the RECIPIENT/
:_3( SUBGRANTEE. (See sample Cost Report attached). RECIPIENT/
'\ \ SUBGRANTEE shall complete the Cost Report and attach appropriate
1)'(/ invoices or other appropriate documentation and forward it to the
\I\.O/ appropriate Division of Emergency Management Hazard Mitigation Grant
Program Project Manager or Hazard Mitigation Specialist. AGENCY/
GRANTEE will ceimburse RECIPIENT,SUBGRANTEE for eligble cests

Mutual
COMPANY

here Builders Come First

Builders
INSURANCE
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in increments of Five Hundred Dollars ($500.00) or greater.

The final payment of funds will be made only after the plan created
pursuant hereto has been completed by the RECIPIENT/'SUBGRANTEE
and approved by the AGENCY/GRANTEE, submission of all required
documentation and a request for final reimbursement.

RECIPIENT/ SUBGRANTEE agrees, as a condition of receipt of funding

pursuant to this Agreement, where necessary, to obtain reasonably

available, adequate, and necessary insurance for the type or types of

hazard for which the major disaster was declared, in accordance with the

requirements of the Flood Insurance Administration (FIA), 44 C.F.R. Parts
* 206, 209 and any other applicable law or regulation.

(3) DUPLICATION OF BENEFITS PROHIBITION

In accordance with the provisions of 42 U.S.C. §5155 (Section 312 of the
Stafford Act) duplication of benefits is prohibited. The RECIPIENT/
SUBGRANTEE shall notify the AGENCY/GRANTEE, as soon as
practicable, of the existence of any insurance coverage for the costs
identified in the application, and of any entitlement to or recovery of funds
from any other source for the Project costs, including, as applicable,
Federal, State, local and private funding. Allowable costs shall be reduced
by the amount of duplicate sources available. The RECIPIENT/
SUBGRANTEE shall be liable to the AGENCY/GRANTEE to the extent
that the RECIPIRNT/SUBGRANTEE receives duplicate benefits from any
other source for the same purposes for which the RECIPIENT/
SUBGRANTEE has received payment from the AGENCY/GRANTEE.

The RECIPIENT/SUBGRANTEE shall immediately remit to the
AGENCY/ GRANTEE any duplication of benefits payment received by
the RECIPIENT/ SUBGRANTEE. In the event the AGENCY/
GRANTEE determines a duplication of benefits has occurred
RECIPIENT/SUBGRANTEE hereby authorizes the Controller of the
Department of Crime Control & Public Safety to take offset action against
any other available funding due the RECIPIENT/SUBGRANTEE. In
addition, RECIPIENT/SUBGRANTEE shall ensure, as a condition of
funding under this Agreement, that all required Privacy Act releases and
Duplication of Benefit paperwork is completed.

(4) INCORPORATION OF LAWS, RULES, REGULATIONS AND
POLICIES

Both the RECIPIENT/SUBGRANTEE and the AGENCY/GRANTEE
shall be governed by applicable State and Federal laws, rules and
regulations, including but not limited to those identified in Attachments B,
,and D.
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(5) PERIOD OF AGREEMENT

This Agreement becomes effective upon execution of the signatures of all
parties of the agreement. The date of execution shall be the date of the
last signature. The termination date is June 30, 2007 unless terminated
earlier in accordance with the provisions of paragraphs (6), (8), (11), (13)
or (17). |

(6) MODIFICATION OF.CONTRACT

Either party may request modification of the provisions of this Agreement.
Changes, which are mutually agreed upon, shali be valid only when
reduced in writing, duly signed by each of the parties hereto, and attached
in the original of this Agreement. ‘

(77 RECORD KEEPING, PROCUREMENT AND PROPERTY
MANAGEMENT

(a) If applicable, RECIPIENT/SUBGRANTEE's performance under

- this Agreement shall be subject to 44 C.F.R. Part 13, "Uniform
Administrative Requirements for Grants and Cooperative
Agreements to State and Local Governments" and/or OMB .
Circular No. A-110, "Grants and Agreements with Institutions of
Higher Education, Hospitals, and Other Nonprofit Organizations,"
and/or OMB Circular No. A-87, "Cost Principles for State and
Local Govemments," OMB Circular No. A-21, Cost Principles for
Educational Institutions," or OMB Circular No. A-122, "Cost
Principles for Nonprofit Organizations."

(b)  If applicabie, all financial and programmatic records, supporting
documents statistical records and other records of RECIPIENT/
SUBGRANTEE shall be retained pursuant to 44 C.F.R. Part 13.
All original records pertinent to this Agreement shall be retained
by the RECIPIENT/SUBGRANTEE for three years following the
date of termination of this Agreement or of submission of the final
closeout report, whichever is later, with the following exceptions:

» If any litigation, claim or audit is started before the
expiration of the three year period and extends beyond
the three year period, the records will be maintained
until all litigation, claims or audit findings involving the
records have been resolved.

(©) All records, including supporting documentation of all program
costs, shall be sufficient to determine compliance with the
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completed or may take such other action as set forth in paragraph
(11). The AGENCY/GRANTEE may terminate the Agreement
with a RECIPIENT/SUBGRANTEE if reports are not received
within thirty (30} days after written notice by the AGENCY/
GRANTEE. "Acceptable to the AGENCY/GRANTEE" means
that the work product was completed in accordance with generally
accepted principles and is consistent with the Budget and Scope of
Work, Attachment A.

(d)  Upon request by the AGENCY/GRANTEE, the RECIPIENT/
SUBGRANTEE shall provide such additional program updates or
information as may be required by the AGENCY/GRANTEE.

(9) MONITORING

The RECIPIENT/SUBGRANTEE shall constantly monitor its
performance under this Agreement to ensure that time schedules are being
met, the Budget and Scope of Work is being accomplished within
specified time periods, and other performance goals are being achieved.
Such review shall be made for each function, or activity set forth in
Attachment A to this Agreement and incorporated by reference herein.

(10) LIABILITY

(a) Except as otherwise provided in subparagraph (b) below, the
RECIPIENT/ SUBGRANTEE shall be solely responsible to parties
with whom it shall deal in carrying out the terms of this agreement,
and shall save the AGENCY/GRANTEE harmless against all
claims of whatever nature by third parties arising out of the
performance of wotk under this agreement. For purposes of this
agreement, RECIPIENT/SUBGRANTEE agrees that it is not an
employee or agent of the AGENCY/GRANTEE, but is an
independent contractor.

{b)  Any RECIPIENT/SUBGRANTEE who is a state agency or
subdivision, agrees to be fully responsible for its own negligent
acts or omissions or tortious acts. Nothing herein is intended to
serve as a waiver of sovereign immunity by any
RECIPIENT/SUBGRANTEE to which sovereign immunity
applies. Nothing herein shall be construed as consent by a state
agency or subdivision of the State of North Carolina to be sucd by
third parties in any matter arising out of any contract.

(11) DEFAULT: REMEDIES: TERMINATION

1) [t any of the [ollowing events occur ("Events ot Detault”), all
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(@)

requirements and objectives of the Budget and Scope of Work —
Aftachment A ~ and all other applicable laws and regulations.

The RECIPIENT/SUBGRANTEE, its employees or agents,
including all subcontractors or consultants to be paid from funds
provided under this Agreement, shall allow access to its records at
reasonable times to the AGENCY/GRANTEE, its employees, and
agents. "Reasonable" shall be construed according to the
circumstances but ordinarily shall mean during normal business
hours of 8:00 a.m. to 5:00 p.m., local time, on Monday through
Friday. "Agents" shall include, but not be limited to, auditors
retained by the AGENCY/GRANTEE.

8 REPORTS

(@

(b)

(c)

The RECIPIENT/SUBGRANTEE shall providc monthly progress
reports to the AGENCY/GRANTEE, using the attached Progress
Report Form, Attachment F. Reports are due by the tenth of the
following month. Reports shall indicate the status and completion
date for each plan funded, any problems or circumstances affecting
completion dates, or the scope of work, or the plan costs, and any
other factors reasonably anticipated to result in noncompliance

. with the terms of the grant award. Interim mpecnons shall be

scheduled by the RECIPIENT/SUBGRANTEE prior to the final
inspection and may be requested by the AGENCY/GRANTEE
based on information supplied in the progress reports.

The AGENCY/GRANTEE may require additional reports as
needed. The RECIPIENT/SUBGRANTEE shall, as soon as
possible, provide any additional reports requested by the
AGENCY/GRANTEE. The AGENCY/GRANTEE contact will be
the Division of Emergency Management Hazard Mitigation Grant
Program Project Manager or Hazard Mitigation Specialist for all
reports and requests for reimbursement.

RECIPIENT/SUBGRANTEE shall provide the AGENCY/
GRANTEE with a close-out report on forms provided by the
AGENCY/GRANTEE. The close-out report is due no later than
forty-five (45) days after termination of this Agreement or upon
completion and approval of the plan that is the subject of this
Agreement,

If all required reports and copies are not sent to the
AGENCY/GRANTEE or are not completed in a manner
acceptable to the AGENCY/GRANTEE, the AGENCY/
GRANTEE may withhold further payments until they ure
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obligations on the part of the AGENCY/GRANTEE to make any
further payment of funds hereunder shall, if the AGENCY/
GRANTEE so elects, terminate, and the AGENCY/GRANTEE
may at its option exercise any of its remedies set forth herein, but
the AGENCY/GRANTEE may make any payments or parts of
payments after the happening of any Events of Default without
thereby waiving the right to exercise such remedies, and without
becoming liable to make any further payment:

l. If any warranty or representation made by the RECIPIENT/
SUBGRANTEE in this Agreement or any previous
Agreement with the AGENCY/GRANTEE shall at any
time be false or misleading in any respect, or if the
RECIPIENT/SUBGRANTEE shall fail to keep, observe or
perform any of the terms or covenants contained in this
Agreement or any previous agreement with the
AGENCY/GRANTEE and has not cured such in timely
fashion, or is unable or unwilling to meet its obligations
thereunder;

2, If any matenial adverse change shall occur in the financial
' condition of the RECIPIENT/SUBGRANTEE at any time

during the term of this Agreement from the financial
condition revealed in any reports filed or to be filed with
the AGENCY/GRANTEE, and the
RECIPIENT/SUBGRANTEE fails to cure said material
adverse change within thirty (30) days from the time the
date wriften notice is sent by the AGENCY/GRANTEE;

3. If any reports required by this Agreement have not been
submitted to the AGENCY/GRANTEE or have been
submitted with incorrect, incomplete or insufficient
information;

4. If the RECIPIENT/SUBGRANTEE has failed to perform
and complete in timely fashion any of the services required
under the Budget and Scope of Work attached hereto as
"Attachment A",

5. If the necessary funds are not available to fund this
agreement as a result of action by Congress, the N.C.
Lepgislature, or the Office of State Budget and Management.

(b)  Upon the happening of an Event of Default, then the AGENCY/
GRANTEE mav, at its option, upon written notice to the
RECTPIENT/ SUBGRANTEE and upon the RECIPIENT.
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SUBGRANTEE's failure to timely cure, exercise any one or more
of the following remedies, either concurrently or consecutively,
and the pursuit of any one of the following remed:es shall not
preclude the AGENCY/GRANTEE from pursuing any other
remedies contained herein or otherwise provided at law or in
equity:

L. Terminate this Agreement, provided that the RECIPIENT/
SUBGRANTEE is given at least fifteen (15) days prior
written notice of such termination. The notice shall be
effective when placed in the United States mail, first class
mail, postage prepaid, by registered or certified mail retum
receipt requested, to the address set forth in paragraph (12)
herein;

2. Commence an appropriate legal or equitable action to
enforce performance of this Agreement;

3. Withhold or suspend payment of all or any part of a request
for payment;

4, Exercise any other rights or remedies which may otherwise
be available under law. .

(¢) - The AGENCY/GRANTEE may terminate this Agreement for
cause upon such written notice to RECIPIENT/SUBGRANTEE of
such termination and specifying the effective date thereof, at least
one (1) day before the effective date of termination. Cause shall
include, but not be limited to, misrepresentation in the grant
application, misuse of funds; fraud; lack of compliance with
applicable rules, laws and regulations; failure to perform in a
timely manner, and refusal by the RECIPIENT/SUBGRANTEE to
permit public access to any document, paper, letter, or other
material subject to disclosure under N.C. General Statutes.

(d)  Suspension or termination constitutes final AGENCY/GRANTEE
action. Notification of suspension or termination shall include
notice of administrative hearing rights and time frames.

(e)  The RECIPIENT/SUBGRANTEE shall return funds to the
AGENCY/ GRANTEE if found in non-compliance with laws,
rules, regulations govemning the use of the funds or this Agreement.

(H Notwithstanding the above, the RECIPIENT, SUBGRANTEE shall
not be relieved of liability to the AGENCY/GRANTEE by virtue
of uny breach of Agreement by the RECIPIENT:-SUBGRANTEE.
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The AGENCY/ GRANTEE may, to the extent authorized by law,
withhold any payments to the RECIPIENT/SUBGRANTEE for
purpose of set-off until such time as the exact amount of damages
due the AGENCY/GRANTEE from the
RECTPIENT/SUBGRANTEE is determined.

(12) NOTICE AND CONTACT

(1)  Allnotices provided under or pursuant to this Agreement shall be
in writing, first class, certified mail, return receipt requested, to the
representative identified below and said notification attached to the
original of this Agreement.

(b)  The name and address of the AGENCY/GRANTEE contract
manager for this Agreement is:

Hazard Mitigation Section Chilef

Department of Crime Control & Public Safety
NC Division of Emergency Management
Disaster Recovery Operations Center

1830-B Tillery Place

Raleigh, NC 27604

(c) The name and address of the Representative of the RECIPIENT/
SUBGRANTEE (Designated Agent) responsible for the
administration of this Agreement is:

Overnight and Mailing Address

Tim Fuller, Commissioner
Town of Kure Beach -
117 Settlers Lane

Kure Beach, NC 28449

(d)  Inthe event that different representatives (designated agents) are
designated by either party after execution of this Agreement, notice
of the name, title and address of the new representative (new
designated agent) will be rendered as provided in (12)(a) above.
To receive funds under this agreement, RECIPIENT/
SUBGRANTEE shall complete the Designated Agent Form and
forward it to the appropriate Division of Emergency Management
Hazard Mitigation Grant Program Project Manager or Hazard
Mitigation Specialist. To receive funds under this agreement, the
Designated Agent shall sign the Cost Report or Request for
Advance Form. '
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(13) OTHER PROVISIONS

(a)  The validity of this Agreement is subject to the truth and accuracy
of all the information, representations, and materials submitted or
provided by the RECIPIENT/SUBGRANTEE, in the Application,
in any subsequent submission or response to the AGENCY/
GRANTEE request, or any submission or response to fulfill the
requirements of this Agreement, and such information,
representations, and materials are incorporated by reference. The
lack of accuracy thereof or any material changes shall, at the
option of the AGENCY/GRANTEE and with thirty (30) days
written notice to the RECIPIENT/SUBGRANTEE, cause the
termination of this Agreement and the release of the AGENCY/
GRANTEE from all its obligations to the RECIPIENT/
SUBGRANTEE.

(b)  This Agreement shall be construed under the laws of the State of
North Carolina and venue for any actions arising out of this
Agreement shall be filed in State Court in Wake County, North
Carolina. If any provision hereof is in conflict with any applicable
statute or rule, or is otherwise unenforceable, then such provision
shall be deemed null and void to the extent of such conflict, and
shall be deemed severable, but shall not invalidate any other
provision of this Agreement.

(¢)  No waiver by the AGENCY/GRANTEE of any right or remedy
granted hereunder or failure to insist on strict performance by the
RECIPIENT/ SUBGRANTEE shal! affect or extend or act as a
waiver of any other right or remedy of the AGENCY/GRANTEE
hereunder, or affect the subsequent exercise of the same right or
remedy by the AGENCY/ GRANTEE for any further or
subsequent defanlt by the RECIPIENT/ SUBGRANTEE. Any
power of approval or disapproval granted to the AGENCY/
GRANTEE under the terms of this Agreement shall survive the
terms and life of this agreement as a whole.

(d)  Where applicable, all National Flood Insurance Program
documentation and repetitive loss information will bear the notice:

“The information contained in this document is fegally
privileged and confidential. Its use is protected under the
privacy act of 1974, 5 U.S.C.,, Section 552(a). Use of this
information should be restricted to applicable routine use cited
in the systems notice published in 56 FR 26415.”
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(14) AUDIT REQUIREMENTS

(8  Ifapplicable, RECIPIENT/SUBGRANTEE shall provide the
following completed documentation to the AGENCY/GRANTEE:

Designation of Applicant’s Agent;

State-Applicant Disaster Assistance Agreement;

Private Non-Profit Organization Certification (if required);
Summary of Documentation Form itemizing actual costs
expended for large project payment requests;

Monthly Progress Reports;

. Hard copies of Single Audit Reports within 60 days of close of
fiscal year.

If the RECIPENT/SUBGRANTEE fails to provide any of the
documentation discussed or requested in this Agreement, the

AGENCY/GRANTEE will be under no obligation to reimburse the

RECIPIENT/SUBGRANTEE for eligible expenses.

(b)  The RECIPIENT /SUBGRANTEE agrees to maintain financial
procedures and support documents and to establish and maintain a
proper accounting system to record expenditures of disaster
assistance funds in accordance with generally accepted accounting
principles or as directed by the Governor’s Authorized
Representative, to account for the receipt and expenditure of funds
under this Agreement. If applicable, RECIPIENT/SUBGRANTEE
shall conduct audit(s) pursuant to the Single Andit Act of 1984, 31
U.S.C. +7501 et. seq., 44 C.F.R. Part 14, OMB Circular A-133,
"Audits of States, Local Governments, and Non-profit
Organizations," and applicable North Carolina laws, rules and
regulations. Further, RECIPIENT/SUGRANTEE must provide a
hard copy of the Single Audit Report within sixty (60) days of the
close of its fiscal year. Otherwise, pursuant to 44 C.F.R. §13.43,
the AGENCY/GRANTEE may withhold or suspend payments
under any grant award.

(c) These records shall be available at all reasonable times for
inspection, review, or audit by the N.C. State Auditor and other
personnel duly authorized by the AGENCY/GRANTEE.
“"Reasonable” shall be construed according to circumstances, but
ordinarily shall mean normal business hours of $:00 a.m. to 5:00
p.m., Eastern Standard Time, Monday through Friday.

() [Ge RECIPIENT SUBGRANTEE shall also provide the
AGENCY! GRANTEE with the records, reports or tinancial
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statements upon request for the purposes of auditing and
monitoring the funds awarded under this Agreement.

(e) The RECIPIENT/SUBGRANTEE shall provide the AGENCY/ .
GRANTEE and the Office of the State Auditor with an annual
financial audit report.

. The annual financial audit report shall include all
management letters and the RECIPTENT/SUBGRANTEE's
response to all findings, including corrective actions to be
taken.

® In the event the audit shows that the entire funds disbursed
hereunder, or any portion thereof, were not spent in accordance
with the conditions of this Agreement, the RECIPIENT/
SUBGRANTEE shall be held liable for reimbursement to the
AGENCY/GRANTEE of all funds not spent in accordance with
these applicable regulations and Agreement provisions within
thirty (30) days after the AGENCY/GRANTEE has notified the
RECIPIENT/SUBGRANTEE of such uon-comphance

(g2) . The RECIPIENT/SUBGRANTEE shall retam all financial records,
. supporting documents, statistical records, ‘and any other documents
pertinent to this contract for a period of thiree years after the date of
submission of the final expcndltures report. However, if litigation
or an audit has been initiated prior to the expiration of the three-
year period, the records shall be retained until the litigation or audit
findings have been resolved.

(15) SUBCONTRACTS

(a) If the RECIPIENT/SUBGRANTEE subcontracts any or all of the
work required under this Agreement, the RECIPIENT/
SUBGRANTEE agrees to include in the subcontract that the
subcontractor is bound by the terms and conditions of this
Agreement with the AGENCY/GRANTEE.

(b) The RECIPIENT/SUBGRANTEE agrees to include in the
subcontract that the subcontractor shall hold the AGENCY/
GRANTEE and RECIPIENT/ SUBGRANTEE harmiess against all
claims of whatever nature arising out of the subcontractor’s
performance of work under this Agrecment, to the extent allowed
and required by law.

{(c) If the RECIPIENT 'SUBGRANTEE subcontracts, a copy of the
cxectted subcortract must be forwarded o the
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AGENCY/GRANTEE within ten (10) days of execution of said
subcontract.

(d) Contractual arrangement shall in no way relieve the RECIPIENT/
SUBGRANTEE of its responsibilities to ensure that all funds
issued pursuant to this grant be administered in accordance with all
state and federal requirements.

{16) TERMS AND CONDITIONS

This Agreement and any exhibits and amendments annexed hereto and any
documents incorporated specifically by reference represents the entire
Agreement between the parties and supersedes all prior oral and written
statements or agreements.

(177 STANDARD CONDITIONS

The RECIPIENT/SUBGRANTEE agrees to be bound by the following
standard conditions:

(a) The State of North Carolina's performance and obligation to pay
under this Agreement is contingent upon an annual appropriation
by the North Carolina Legislature (where applicable) and/or the
Congress of the United States to provide funding for Pre-Disaster
Mitigation Project Grant projects.

(b)  If otherwise allowed under this Agreement, extension of an
agreement for contractual services shall be in writing and shall be
subject to the same terms and conditions set forth in the initial
agreement.

Upon FEMA approval, there shall be only one extension of the
agreement unless the failure to meet the criteria set forth in the
agreement for completion of the agreement is due to events beyond
the control of the RECIPIENT/SUBGRANTEE.

(¢)  The AGENCY/GRANTEE reserves the right to unilaterally cancel
this Agreement for refusal by the RECIPIENT/SUBGRANTEE to
allow public access to all documents, papers, letters or other
material subject to the provisions of N.C. General Statutes and
made or received by the Contractor/RECIPIENT. SUBGRANTEE

in conjunction with the Agreement.
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(18) ATTACHMENTS

(a)  All attachments to this Agreement are incorporated as if set out
fully herein.

(b)  In the event of any inconsistency or conflict between the langnage
of this Agreement and the attachments hereto, the language of such
attachments shall be controlling, but only to the extent of such
conflict or inconsistency.

(c)  This Agreement includes the following attachments or documents
incorporated by reference as if fully set out herein:

1.

QUuAwWN

% =

Attachment A

Attachment B
Attachment C
Attachment D
Attachment E

Approved Project Budget & Scope
of Work

Program Statutes and Regulations
Lobbying Prohibition/Certification
Statement of Assurances

Special Conditions

Cost Reports and Request for
Advance

Progress Report Form

N.C. Division of Emergency
Management minimum criteria for
local hazard mitigation projects

(19) FUNDING/CONSIDERATION

(a)  Thisis a cost-reimbursement Agreement, The RECIPIENT/
SUBGRANTEE shall be reimbursed for costs incurred in the
satisfactory performance of work hereunder in an amount not to
exceed Three Million, Six-Hundred Seventeen Thousand, Six
Hundred and Twenty-Four Dollars ($3,617,624) subject to the
availability of funds. The above-referenced costs do not include
the Local share to be provided by the RECIPIENT/
SUBGRANTEE in the amount of Nine Hundred and Four
Thousand, Four Hundred and Six Dollars (3904,406).

(c) Any advance payment under this Agreement is subject to the
approval of the AGENCY/GRANTEE. The amount that may be
advanced may not exceed the expected cash needs of the
RECIPIENT/SUBGRANTEE for a three-day period. Fora
federally funded contract, any advance payment is also subject to
44 C.F.R. Part 13, Federal OMB Circulars, A-110, A-122 and the
Cash Management Improvement Act of 1990, [f an advance |
payment is requested, the budget data on which the request 1s
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based and a justification statement shall be submitted to the
Division of Emergency Management Contract Manager using the
Cost Report and Request for Advance Form. RECIPIENT/
SUBGRANTEE shall specify the amount of advance payment
needed and provide an explanation of the necessity for and
proposed use of these funds.

(d)  All funds shall be requested using the appropriate forms that are
provided by the AGENCY/GRANTEE,

(20) STATE LOBBYING PROHIBITION

No funds or other resources received from the AGENCY/GRANTEE in
connection with this Agreement may be used directly or indirectly to
influence legislation or any other official action by the N.C, General
Assembly or any state department.

Refer to Attachment C for additional terms and provisions relating to
lobbying.

(21) LEGAL AUTHORIZATION

- The RECIPIENT/SUBGRANTEE certifies: with respect to-this Agreement
that it possesses the legal authority to receive the funds to be provided
under this Agreement and that, if applicable, its governing body has
authorized, by resolution or otherwise, the execution and acceptance of
this Agreement with all covenants and assurances contained herein. The
RECIPIENT/SUBGRANTEE also certifies that the undersigned possesses
the authority to legally execute and bind RECIPIENT/SUBGRANTEE to
the terms of this Agreement. | _

Pursuant to the North Carolina Emergency Management Act, N.C.G.S.
§166A-6.01(b)(2)a.3. (Senate Bill 300); §203 and §322 of the Robert T.
Stafford Disaster Relief and Emergency Assistance Act, 42 U.S.C. §5121
et seq., as amended, §102 of the Disaster Mitigation Act of 2000, P.L.
107-73, 115 Stat. 651, Department of Veterans Affairs and Housing and
Urban Development, and Independent Agencies Appropriations Act,
2002; 44 C.F.R. Parts 201 and 206; and the Catalog of Federal Domestic -
Agsistance (CFDA) §83.557 communities are ¢ligible to apply for Pre-
Disaster Mitigation Project Project Grants. Communities on probation or
suspended under 44 C.F.R. Part 60 of the NFIP are not eligible.

(22) ASSURANCES

The RECIPIENT.SUBGRANTEE shall vxecute and comply with the
Staternent of Assurances incorporated as Attachment D.
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(23) SPECIAL CONDITIONS

{a)  The RECIPIENT/SUBGRANTEE shall comply with the special
conditions set forth in Attachment E, attached hereto and
incorporated by this reference.

(b)  Failure of the RECIPIENT/SUBGRANTEE to comply with the

: special conditions listed in Attachment E or the program statutes
and regulations in Attachments B and D of this Agreement shall be
cause for the immediate suspension of payments or the immediate
termination of this Agreement.

(24) HAZARD MITIGATION PLAN

If RECIPIENT/SUBGRANTEE is a local governmental entity,
RECIPIENT/ SUBGRANTEE shall complete and adopt an all-hazards
mitigation plan in a manner satisfactory to the State Hazard Mitigation
Officer within three hundred and sixty-five (365) calendar days following
execution of this Agreement. The all-hazards mitigation plan shall be
developed in accordance with the minimum criteria for local hazard
mitigation plans as determined by the AGENCY/ GRANTEE. The
minimum criteria are incorporated by reference into this Agreement as if -
fully set out herein. :

(25) VOLUNTEER LABOR

The RECIPIENT/SUBGRANTEE shall have the authority to use
volunteer labor or any other labor force and shall have the authority to use
acquired materials, equipment and supplies necessary to construct, build
or erect replacement housing in areas affected by FEMA-1134-DR-NC,
FEMA-1240-DR-NC, FEMA-1291.DR-NC and FEMA-1292-DR-NC.
Further, when constructing, building, or erecting replacement housing in
the aforementioned affected areas, the RECIPIENT/SUBGRANTEE shall
use the replacement housing in lieu of purchasing eligible property
pursuant to 44 C.F.R. Section 206.434(d) under the AGENCY/GRANTEE
Hazard Mitigation Acquisition and Relocation Program.

The RECIPIENT/SUBGRANTEE may use the difference between the
actual cost to construct replacement housing and the pre-disaster fair
market value of the acquired property as a credit or offset against the grant
to acquire additional eligible properties.

PROJECT IMPLEMENTATION REQUIREMENTS FOR PRE-
DISASTER MITIGATION PROJECTS

(26)
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Pursuant to the Interim Rule set forth as 44 C.F.R. §209.10(b) by FEMA
at Vol. 65, No. 29 of the Federal Register, participating property owners
may receive assistance up to the fair market value of their real property as
~  of September 1, 1999 (reduced by any potential duplication of benefits
)JU from other sources)... .

rsuant to the Interim Rule set forth as 44 C.F.R. §209.10(c) by FEMA at
ol. 65, No. 29 of the Federal Register, the following restrictive covenants
must be conveyed in the deed to any property acquired, accepted, or from
which structures are removed:

(1)  The property must be dedicated and maintained in
perpetuity for uses compatible with open space,
recreational, or wetlands management practices; and

(2) No new structure(s) will be built on the property except for
the following: :

(i) A public facility that is open on all sides and
functionally related to a designated open
space or recreational use;

(ii} A public rest room, or

(iii) A structure that is compatible with open
space, recreational, or wetlands management
usage and proper floodplain management
policies and practices, which the FEMA
Director approves in writing before the
construction of the structure begins.

(3)  After completing the project, no application for additional
disaster assistance will be made for any purpose with
respect to the property to any Federal entity or source, and
no Federal entity or source will provide such assistance.

(4)  Any structures built on the property must be located to
minimize the potential for flood damage, be floodproofed,
or be elevated to the Base Flood Elevation plus one foot of
freeboard. :

(5) Every two years on October 1¥, the RECIPIENT/
SUBGRANTEE will report to the AGENCY/GRANTEE
certifying that the property continues to be maintained
consistent with the provisions of this Agreement.

{6) Allowable open space, recreational, and wetland
management uses include parks for outdocr recreativnal
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activities, nature reserves, cultivation, grazing, camping - —
(except where adequate warning time is not avatlable to —
allow evacuation), temporary storage in the open of

wheeled vehicles which are easily movable (except mobile

homes), unimproved, permeable parking lots, and buffer

zones. Allowable uses generally do not include walled

buildings, flood reduction levees, or other uses that obstruct

the natural and beneficial functions of the floodplain.

IN WITNESS WHEREOF, the AGENCY/GRANTEE and the RECIPIENT/SUBGRANTEE bave each
executed this Agreement, this the day of 2004,

"CONTRACTING AGENCY

DIVISION OF EMERGENCY MANAGEMENT
DEPARTMENT OF CRIME CONTROL

AND PUBLIC SAFETY

DR, KENNETH B, TAYLOR, PIRECTOR

@wns{s:

v/ N Koot

0 J DIVISION QF EMERGENCY MANAGEMENT
‘ DATE

WITNESS: _ . ;
' - BY:

GERALD A. RUDISILL, JR.

DEPUTY SECRETARY
DEPARTMENT OF CRIME CONTROL
& PUBLJC SAFETY

DATE

‘J}TNESS: . /‘7
BY:\_ l -:--’“f

TIM FULLER
COMMISSIONER

TOWN OF KURE BEACH
RECIPIENT/SUBGRANTEE

FEDERAL EMPLOYER LD. #56-6002681
DATE ol

APPROVED AS TO PROCEDURES:

BY:

BENNIE AIKEN, CONTROLLER
DEPARTMENT OF CRIME CONTROL
& PUBLIC SAFETY

DATE
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APPROVED AS TO FORM SUBJECT TO EXECUTION BY GERALD A. RUDISTLL, JR., DEPUTY
SECRETARY OF THE DEPARTMENT OF CRIME CONTROL AND PUBLIC SAFETY.

ROY COOPER
ATTORNEY GENERAL OF NORTH CAROLINA

BY: .
ASSISTAN TORNEY G RAL
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A-1
ATTACHMENT A

BUDGET AND SCOPE OF WORK

RECIPTENT/SUBGRANTEE shall implement the Pre-Disaster Mitigation Project
surnmarized below and as described in the approved Project application (Project # PDM-
C-PJ-04-NC-2003-0001). That application is hereby incorporated by reference into this
Agreement. The AGENCY/GRANTEE shall reimburse eligible costs according to the

following expenditures: (2 a} are P _ l‘ e /_;(f .‘L‘T:FJ cla—-*'

L Funding Summai‘y LEa A /yb, Jr iz 8’*“' 3
A Project Costs:
Federal Share $ 2713218
Local In-kind Match $ 904,406
TOTAL $ 3,617,624
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A-2
IL. Scope of Work Summary

The scope of work includes acquisition and demolition of the condeminium
complex:

The Riggins
1437 Ft. Fisher Boulevard, South
Kure Beach, NC 28449
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B-1
ATTACHMENT B

PROGRAM STATUTES AND REGULATIONS

This Agreement, the North Carolina Legislature, the Hazard Mitigation Grant
Program (HMGP) and the North Carolina Division of Emergency Management as
administrators of this Pre-Disaster Mitigation Grant are governed by the following
statutes and regulations:

(1)  The Robert T. Stafford Disaster Relief and Emergency Assistance Act, 42
U.S.C. §5121 et. seq. as amended,

2) The Disaster Mitigation Act of 2000, §102;

(3) 44 CFR. Parts7,9,10,13, 14, 17, 18, 25, 206, 220, 221, 44 C.F.R. Part
209 and any other applicable FEMA policy memoranda and guidance
documents;

(4)  Chapter 166A of the N.C. General Statutes, N.C.G.S. §166A-1 et. seq.,
“The N.C. Emergency Management Act™; ) ,

() State of North Carolina Administrative Plan for the Hazard Mitigation
Grant Program (the §404 Plan);

(6)  The North Carolina Hazard Mitigation §322 Flan developed pursuant to
the §322 of the Robert T. Stafford Disaster Relief and Emergency
Assistance Act, 42 U.S.C. §5121 et seq., as amended,;

(7T}  All applicable laws and regulations delineated in Aftachments D&E of this
Agreement;

(8) All applicable laws, ordinances, codes, rules, regulations, licensing
requirements and other regulatory matters that are applicable to the work
performance under this Agreement, including those of federal, state and
local agencies having appropriate jurisdiction. '
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C-1
ATTACHMENT C

LOBBYING PROHIBITION

The undersigned certifies, to the best of his or her knowledge and belief, that:

(a) No Federal appropriated funds have been paid or will be paid, by or on
behalf of the undersigned, to any person for influencing or attempting to
influence either directly or indirectly an officer or employee of any state or
federal agency, a member of the N.C. Legislature, a Member of Congress,
an officer or employee of Congress, or an employee of aMember of
Congress in connection with the awarding of any Federal contract, the
making of any Federal grant, the making of any Federal loan, the entering
into of any cooperative agreement, and the extension, continuation,
renewal, amendment, or modification of any Federal contract, grant, loan,
or cooperative agreement.

(b)  If any funds other than Federal appropriated funds have been paid or will

be paid to any person for influencing or attempting to influence an officer
‘or employee of any agency, a Member of Congress, an officer or

"employee of Congress, or an employee of a Member of Congress in
connection with this Federal contract, grant, loan, or coop erative
agrecment, the undersigned shall complete and submit Standard Form-L.
"Disclosure Form to Report Lobbying," in accordance with its
instructions. '

{(c) The undersigned shall require that the language of this certification be
included in the award documents for all sub-awards at all tiers (including
subcontracts, subgrants, and contracts under grants, loans, and cooperative
agreements) and that all sub-recipients shall certify and disclose
accordingly.

This certification is a material representative of fact upon which reliance was
placed when this transaction was made or entered into. Submission of this certification is
a prerequisite for making or entering into this transaction imposed by section 1352, title
31, U.S. Code. Any person who fails to file the required certification shall be subject to a
civil penalty of not less than §$10,000 and not more than $100,000 for each such fatlure.

RECIP 's&em :
BY: -

'TIM FULLER
COMMISSIONER
TOWN OF KURE BEACH
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D-1
ATTACHMENT D

STATEMENT OF ASSURANCES

The RECIPIENT/SUBGRANTEE hereby assures and certifies that:

(a) It possesses legal authorty to enter into this agreement, and to execute the
proposed program.

(b)  Its governing body has duly adopted or passed as an official act a
resolution, motion or similar action autherizing the filing of the HMGP
application to FEMA, including ali understandings and assurances
contained therein, and directing and authorizing the RECIPIENT/
SUBGRANTEE's chief executive officer to act in connection with the
application and to provide such additional information as may be required.

(c)  No member of or delegate to the Congress of the United States, and no
Resident Commissioner, shall be admitted to any share or part of this
agreement or to any benefit to arise from the same. No member, officer,
or employee of the RECIPIENT/SUBGRANTEE, or its designees or
agents, no member of the governing body of the locality in which the
program is situated, and no other public official of such locality or
localities who exercises any functions or responsibilities with respect to
program during his tenure or for one year thereafter, shall have any
interest direct or indirect, in any contract or program assisted under this
agreement. The RECIPIENT/ SUBGRANTEE shall incorporate or cause
to be incorporated, in all such contracts or subcontracts a provision
prohibiting such interest pursuant to the purposes stated above.

(d) It will comply with and conduct audit(s) pursuant to the Single Audit Act
of 1984, 31 U.S.C. §7501 et. seq., 44 CF.R. Part 14, OMB Circular A-133
«Audits of States, Local Governments and Non-profit Organizations”, and
applicable North Carolina laws, rules and regulations. Additionally, the
RECIPIENT/ SUBGRANTEE shail comply with the requirements related
to audits and financial management pursuant to the Single Audit Act of
1984, 31 U.S.C. §7501 et. seq. and shall provide the documentation
discussed below and requested under this Agreement, RECIPIENT/
SUBGRANTEE must provide a hard copy of the Single Audit Act Report
within sixty (60) days of the close of its fiscal year. Otherwise, pursuant '
to 44 C.F.R. §13.43, the AGENCY/SUBGRANTEE may withhold ot
suspend payments under any grant award. Failure to provide such
documnentation or to comply with said requirements shall terminate any
obligation on behalf of the AGENCY/ GRANTEE to reimburse the
RECIPIENT, SUBGRANTEE for cligible expenses.
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l. The AGENCY/GRANTEE shall review the RECIPIENT/
SUBGRANTEE's performance periodically to determine
whether the RECIPIENT/SUBGRANTEE has substantially
completed its program as described in the approved
Application and this Agreement. Training and technical
assistance shall be provided by the AGENCY/GRANTEE,
within limits of staff time and budget, upon written request
by the RECIPIENT/SUBGRANTEE and/or upon a
determination by the AGENCY/GRANTEE of
RECIPIENT/ SUBGRANTEE need.

2. The RECIPIENT/SUBGRANTEE shall allow the
AGENCY/ GRANTEE to carry out monitoring, evaluation,
and technical assistance and shall assure the cooperation of
its employees, sub-RECIPIENT/SUBGRANTEES and
subcontractors during such activities.

3. In the event that the AGENCY/GRANTEE suspends
funding pursuant to the provision of this Agreement, said
suspension shall take effect as of the receipt of the notice of
said suspension by the RECIPIENT/SUBGRANTEE. Any
requests for payment for which the AGENCY/GRANTEE
has not yet disbursed payment shall be subject to said
suspension.

4, Should the RECIPIENT/SUBGRANTEE fail to enforce the
provisions of any promissory note, mortgage, security
agreement, or other obligation specified in any
Participating Party Agreement or in written contract witha
beneficiary, contractor, agent, or sub-RECIPIENT/
SUBGRANTEE who received payment or benefit from
funds disbursed under this Agreement, the AGENCY/
GRANTEE may, with thirty days (30) written notice to the
RECIPIENT/SUBGRANTEE, automatically substitute
itself for the RECIPIENT/SUBGRANTEE in said
Participating Party Agreement or written contract for the
purpose of enforcing said Participating Party Agreement or
written contract and may, at its discretion, continue to
administer said Participating Party Agrcement or written
contract.
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5. The RECIPIENT/SUBGRANTEE's application for funds to
the State for funding consideration under the FEMA
Hazard Mitigation Grant Program is made a part of this
Agreement by reference.

6. RECIPIENT/SUBGRANTEE shall establish and maintain
a proper accounting system to record expenditures of
disaster assistance funds in accordance with generally
accepted accounting principles or as directed by the
Govemor’s Authorized Representative. The
RECIPIENT/SUBGRANTEE, its employees, and agents,
shall maintain records and supporting decuments as
prescribed in 44 CFR Part 13, Subpart C “Reports, Records
Retention and Enforcement”. These records shall be
maintained at a readily accessible site within the
jurisdiction and under the jurisdiction's control.

7. Program Income is defined in 44 CFR Section 13.25.
Program Income must be returned to the
AGENCY/GRANTEE within five (5) days of receipt, to
the following address: - S

Controller

N.C. Department of Crime Control
& Public Safety

512 N. Salisbury Street

Raleigh, NC 27603

8. All RECIPIENT/SUBGRANTEE or sub-RECIPIENT/
SUBGRANTEE contracts for which the N.C. Legislature is
in any part a funding source, shall contain language to
provide for termination with reasonable costs to be paid by
the RECIPIENT/ SUBGRANTEE for eligible contract
work completed prior to the date the notice of suspension
or termination is received by the
RECIPIENT/SUBGRANTEE may not be funded with
funds provided under this Agreement unless previously
approved in writing by the AGENCY/GRANTEE. All sub-
RECIPIENT! SUBGRANTEE contracts shall contain
provision for termination for cause or convenience and
shall provide for the method of payment in such event.

9. All amendments reguiring prior AGENCY.G RANTEE

Pre-Disaster Ylitigation Grant Agreement  Page 26 PDM-C- PJ-04- NC-2003-0001 Town of Kure Beach
Page 60



D-4

approval must be approved in writing by the
AGENCY/GRANTEE prior to the RECIPIENT/
SUBGRANTEE's submission of a closeout package. Any
closeout package received prior to the written approval of
said amendment is considered void ab initio, and is not
considered a closeout package for the purposes of
eligibility or potentia] penalty issues related to closeout.

10. Submission of inaccurate information by the RECIPIENT/
SUBGRANTEE in monitoring report responses; audit or
audit finding responses; quarterly, closeout, program
income, or other reports; or Requests for Funds that result
in subsequent official AGENCY/GRANTEE action based
on that inaccurate information (such as the granting of
administrative or final closeout status, releasing funds, or
clearing findings) may at the option of the AGENCY/
GRANTEE, subject the RECIPIENT/SUBGRANTEE to
revocation of the official AGENCY/GRANTEE action(s)
predlcated on that report or submission, (e.g., revocation of
closeout status, audit clearance, monitoring report
clearance, etc.).

(c) Where applicable, it will comply with:

(1) Contract Work Hours and Safety Standards Act of 1962, 40
1.8.C.327 et seq., requiring that mechanics and laborers
(including watchmen and guards) employed on federally
assisted contracts be paid wages of not less than one and
one-half times their basic wage rates for all hours worked
in excess of forty hours in a work week; and

(2)  Federal Fair Labor Standards Act, 29 U.5.C. Section 201 et
seq., requiring that covered employees be paid at least the
minimum prescnbed wage, and also that they be paid one
and one-half times their basic wage rates for all hours
worked in excess of the prescribed work-week.

3 Davis-Bacon Act, 40 U.S.C. _§276a ct. seq.

4) National Environmental Policy Act of 1969, 42U.5.C.
§4321; et. seq.; EO115154; EO11988; Coastal Zone
Management Act of 1972, 16U.S.C. §1451 et. seq.; Section
176fc) of the Clean Air \\.tot 1955, 42U7.8.C. §7401 et
seq.; Safe Drinking Water Act of 1974, 42US.C. 300t ct.
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seq.; Endangered Species Act of 1973, 16U.S.C. §1532 et.
seq.; Wild and Scenic Rivers Act of 1968, 16U.8.C. §1271
et. seq.

(5)  Section 106 of the National Historic Preservation Act of
1966, 16U.S.C. §470 et. seq.; EOL11593; Archaeological
and Historic Preservation Act of 1974, 16U.S.C. §469a-1
et, seq. :

{3 It will comply with:

(1)  Title VI of the Civil Rights Act of 1964 (P.L. 88-352), and the
regulations issued pursuant thereto, which provides that no person
in the United States shall on the grounds of race, color, or national
origin, be excluded from participation in, be denied the benefits of,
or be subjected to discrimination under any program or activity for
which the RECIPIENT/SUBGRANTEE receives Federal financial
assistance and will immediately take any measures necessary to
effectuate this assurance. ‘

(2) - If any real property or structure thereon is provided or improved
with the aid of Federal financial assistance extended to the
RECIPIENT/ SUBGRANTEE, this assurance shall obligate the
RECIPIENT/ SUBGRANTEE, or in the case of any transfer of
such property, any transferee, for the period during which the real
property or structure is used for a purpose for which the Federal
financial assistance is extended, or for another purpose involving
the provision of similar services or benefits;

(3)  Any prohibition against discrimination on the basis of age under
the Age Discrimination Act of 1975, as amended (42 U.S.C,; 6101-
6107) which prohibits discrimination on the basis of age or with
respect to otherwise qualified handicapped individuals as provided
in Section 504 of the Rehabilitation Act of 1973;

(4)  Executive Order 11246 as amended by Executive Orders 11375
and 12086, and the regulations issued pursuant thereto, which
provide that no person shall be discriminated against on the basis
of race, color, religion, sex or national origin in all phases of
employment during the performance of federal or federally assisted
construction contracts; affirmative action to insure fair treatment in
employment, upgrading, demotion, or transfer; recruitment
advertising; layoff or termination, rates nf pay or other forms of
compensation; and election for training and apprenticeship.
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()  The RECIPIENT/SUBGRANTEE agrees to comply with the Americans
With Disabilities Act (Public Law 101-336, 42 U.S.C. Section 12101 gt
seq) if applicable, which discrimination by public and private entities on
the basis of disability in the areas of employment, public accommodations,
transportation, State and local government services, and in
telecommunications.

(h) It will comply with the Anti-kickback (Copeland) Act of 1934, 18 U.S.C.
Section 874 and 40 U.S.C. Section 276a, which outlaws and prescribes
penalties for "kickbacks" of wages in federally financed or assisted

_construction activities. It will comply with the provision of the Hatch Act,
which limits the political activity of employees.

(1) Tt will comply with the provision of the Hatch Act, which limits the
political activity of employees.

() It will comply with the flood insurance purchase requirements of Section
102(a) of the Flood Disaster Protection Act of 1973 as amended. Pub. L.
93-156, 87 Section 975, approved December 31, 1973, Section 103(a)
required, on and after March 2, 1974, the purchase of flood insurance in
communnities where such insurance is available as a condition for the
receipt of any Federal financial assistance for construction or acquisition
purposes for use in any area, that has been identified by the Secretary of
the Department of Housing and Urban Development as an area having
special flood hazards. The phrase "Federal financial assistance" includes
any form of loan, grant guaranty, insurance payment, rebate, subsidy,
disaster assistance loan or grant, or any other form of direct or indirect
Federal assistance.

(k) » It will require every building or facility (other than a privately owned
residential structure) designed, constructed, or altered with funds provided
under this Part to comply with the "uniform Federal Accessibility
Standards,” {UFAS) which is Appendix A to 41 CFR Part 40 for
residential structures. The RECIPIENT/ SUBGRANTEE will be
responsible for conducting inspections to ensure compliance with these
specifications by the contractor.

)] The RECIPIENT;SUBGRANTEE will comply with applicable N.C.
General Statutes when negotiating contracts for services.

(m) It has adopted and is enforcing a policy prohibiting the use of excessive
force by law enforcement agencies within its jurisdiction against any
individuals engaged in nonviolent civil rights demanstrations, and has
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adopted and is enforcing a policy of enforcing applicable State and federal
laws against physically barring entrance or exit from a facility or location
which is the subject of such nonviolent civil rights demonstration within
its jurisdiction in accordance with section 519 of Public Law 101-140 of
the 1990 HUD Appropriations Act. ‘

It will comply with Title IX of the Education Amendments of 1972, as
amended (20 U.S.C.: 1681-1683 and 1685-1686) which prohibits
discrimination on the basis of sex;

Tt will comply with the Drug Abuse Office and Treatment Act of 1972
(P.L. 91-616) as amended, relating to nondiscrimination on the basis of
drug abuse; :

It will comply with the Comprehensive Alcohol Abuse and Alcoholism
Prevention, Treatment and Rehabilitation Act of 1970, relating to
nondiscrimination on the basis of alcohol abuse or alcoholism.

It will comply with 523 and 527 of the Public Health Service Act of 1912
“(42 U.S.C.-290 dd-3 and 290 ee-3)", as amended, relating to

‘confidentiality of alcohol and drug abuse patient records;

Tt will comply with Lead-Based Paint Poisoning Act “(42 U.S.C. 4801 et
seq.)” which prohibits the use of lead based paint in construction of
rehabilitation or residential structures;

It will comply with the Energy Policy and Conservation Act, 42 U.S.C.
§6291 et. Seq.

RECIPIENT/SUBGRANTEE certifies that it:

(1)  Is not presently debarred, suspended, proposed for debarment,
declared ineligible, sentenced to a denial of Federal benefits by a
State or Federal court, or voluntarily excluded from participating in
Federal grants or awards by any Federal department or agency; and

(2)  Has not within a three-year period preceding this contract been
convicted of or had a civilian judgment rendered against them for
commission of frand or a criminal offense in connection with
obtaining, attempting to obtain, or performing a public (Federal,
State, or local) transaction or contract under a public transaction,
violation of Federal or State antitnust statutes or commission of
cmbezzlement, thelt, forgery, bribery, falsification or destruction
of records, making false statements, or receiving stoien propery;
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(3)  Isnot presently indicted for or otherwise criminally or civilly
charged by a governmental entity (Federal, State, or local) with
commission of any of the offenses enumerated in paragraph (2)
above; and,

(4)  Has not within a three-year period preceding this application had
one or more public transactions (Federal, State, or local)
terminated for cause or default.

(u) RECIPIENT/SUBGRANTEE further agrees that it will include the above
certifications, without modification, in all lower tier contracts and in all
solicitations for lower tier contracts.
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ATTACHMENT E

SPECIAL CONDITIONS

This agreement shall be executed by the RECIPIENT/SUBGRANTEE, and
returned to the AGENCY/GRANTEE at the following address:

Hazard Mitigation Section Chief

Department of Crime Control & Public Safety
NC Division of Emergency Management
1830-B Tillery Place -

Raleigh, NC 27604

This agreement will be executed within thirty (30) days after receipt. All time
periods in this Agreement refer to calendar days. After receipt by the AGENCY/
GRANTEE of the signed Agreement, the AGENCY/GRANTEE will execute this
Agreement and retumn an original to the RECIPIENT/SUBGRANTEE.

Tim Fuller, Commissioner
‘Town of Kure Beach

117 Settlers Lane

Kure Beach, NC 28449
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The Riggings Home Owners Association
1437 Fort Fisher Blvd.
P.O. Box 157 ;1.0 W
Kure Beach, NC 28449{:”:‘“"“”7‘D MAL 3

May 1, 2006

TO: Mayor Tim Fuller
Town of Kure Beach Commuissioners
Stacey Fuller, Mitigation Specialist .

FROM: Jean Cashion, President of The Riggings HOA Décw-/ W
RE: FEMA Grant for the Riggings

[ am wntmg to let you ‘know that twenty four homeowners of the Riggings voted
"No" towatd accepting the FEMA pre-disaster grant. There were also ten
homeowners who were either absent or failed to turn in their proxy for the meeting.
1, as well as, our entire board of directors and homeowners appreciate the many
hours of time spent working on our behalf regarding the grant. Unfortunately legal
issues regarding transfer of deeds, financial issues, time, and various other factors
have made acceptance of the grant impossible for many homeowners.

We are very well aware of the serious problem of erosion and will continue to work
toward a workable and acceptable solution. We also look forward to working with
Mayor Fuller and Commissioners for the Town of Kure Beach as we move forward
to solve our problems. Words can only convey a portion of the gratitude that we
feel for the help that we have received from all of you. Kure Beach is indeed a most
wonderful place to live.

Thank you for your help and please call me at 919-776-7019, if you have any
questions.
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EVALUATION OF BEACH FILL OPTION
RIGGINGS CONDOMINIUM
KURE BEACH, NORTH CAROLINA

INTRODUCTION

The Riggings Homeowners Association, Inc. (RHOA) proposes to seek permits that would allow
it to pay for the southward extension of the Kure Beach storm damage reduction project to
include the shoreline fronting its property. The Kure Beach project was initially constructed by
the Corps of Engineers (USACE) between June 1997 and February 1998. Due to concerns over
possible burial of the coquina rock outcrop in front of the Riggings and predicted high rates of
erosion from the fill if placed in this area, the federal project terminated north of the Riggings
Condominium.

The Kure Beach project covers a total of 18,000 feet of shoreline including a 1,500-foot
transition section on the south end. The primary or main fill section covers 16,500 feet of the
project shoreline and consists of a 25-foot wide artificial dune constructed to an elevation of 13.5
feet above National Geodetic Vertical Datum (NGVD) fronted by a 50-foot wide storm berm at
elevation 9.0 feet above NGVD. The 1,500-foot transition section also includes a dune with a
variable crest elevation and the storm berm for about 1,000 feet. The last 500 feet of the project
consists of a tapered 6.5-foot NGVD berm which gradually merges with the existing shoreline,

_ The volume of material needed to fill the entire active beach profile is placed in front of the 9-

_ foot NGVD berm in the form of a variable width construction berm at elevation +6.5 ft NGVD.
Typical cross-sections of the main beach fill and transition fill are shown on Figure 1.
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Typical Cross-Saction Main Fill - Kure Beach Project
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Figure 1. Typical cross-sections of the Kure Beach storm damage reduction project.
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The main fill section of the Kure Beach project ends at a point approximately 2,030 feet north of
the north property line of the RHOA while the south end of the transition section ends 530 feet
notth of the north property line. Approximately 550 feet of shoreline fronting the Dunes
Condominiums was also excluded from the Kure Beach project.

Periodic nourishment of the Kure Beach project is on a three-year renourishment cycle with past
nourishment operations conducted in April-May 2001, March-April 2004, and April-May 2007.
The next periodic nourishment operation is scheduled for calendar year 2010. The initial fill for
the Kure Beach project was obtained from a borrow area located approximately 2 miles offshore.
Material for the first renourishment cycle came from the Cape Fear River navigation channel as a
byproduct of the Wilmington Harbor decpening project while the 2004 and 2007 nourishment
operations used the offshore borrow area.

Between July 1995 and January 1996, the USACE and the State of North Carolina constructed a
stone revetment to protect the Fort Fisher State Historic Site (Figure 2). The northern terminus
of the stone revetment abuts the south property line of the RHOA. The USACE began collecting
beach profile surveys along the 2,500 feet of shoreline north of the revetment in May 1995. The
monitoring surveys, which are conducted about every 6 months, are intended to document pre-
and post-revetment behavior of this section of the shoreline; however, the surveys also captured
the performance of the southern end of the Kure Beach project following its initial construction
and subsequent nourishment operations. The complete survey data set (May 1995 to May 2007)
for the area extending from the north wingwall of the revetment to the end of the main fill
section of the Kure Beach project, provided by USACE, was used to assess the possible
performance of a beach fill placed in front of the Riggins and assess the potential for burial of the
coquina rock outcrop. '

The USACE profile stations of interest in this evaluation, referenced to the Fort Fisher baseline,
are shown on Figure 3 and include profiles 530+00, 535400, 539+00, 543+00, 547+00, 550+00,
552+00, and 555+00. As a matter of reference, profile 530+00 approximates the south end of the
main fill section of the Kure Beach project while profile 543-+00 is slightly north of the end of
the south transition, Profiles 547-+00 and 550+00 lie outside of the direct placement area of the
Kure Beach project. Profiles 547+00 and 550+00 appear to cut across the coquina rock outcrop
located just north of the Riggings. Profile 550+00 is located near the north property line of the
RHOA while profile 552+00 is near the center of the RHOA property. Profile 552+00 also cuts
across the coquina rock outcrop located directly seaward of the Riggings. Profile 555+00
extends seaward from the north wingwall of the Fort Fisher revetment and cuts across the
coquina rock outcrop south of the Riggings.
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FORT FISHER
REVETMENT

Figure 2. Fort Fisher revetment (Copied from USACE Fort Fisher Monitoring Program — Report
No. 9)

Page 71



Figure 3. Fort Fisher Monig beach profile stations opied from USACE Fort
Fisher Monitoring Program — Report No. 9)

All of the beach profile surveys generaily covered the area landward of the -2-foot NGVD.
(approximately mean low water (MLW)) depth contour with surveys conducted between October
1997 and October 2001 extending out beyond the -30-foot NGVD depth contour. The area
landward of the -2-foot depth contour (ML W) essentially represents the visible portion of the
beach,

The two areas of interest with regard to the extension of the Kure Beach project; namely, (1) the
predicted performance of the fill extension and (2) the potential burial of the coquina rock
outcrops, are addressed in the following sections. -

BEACH FILL PERFORMANCE

The USACE beach profile data was used to determine changes in the position of the +2-foot
NGVD (MHW) contour and changes in the volume of material landward of the -2-foot NGVD
(MLW) depth contour for each of the profile stations listed above.

Mean High Water (+2-ft NGVD) Shoreline Changes.

Plots of the cumulative change in the position of the +2-foot NGVD contour between May 1995
and May 2007 for each profile are provided in Figures 4 to 11. The overall rate of change in the
position of the +2-foot contour between May 1995 and May 2007, determined by linear
regression, is given on each plot. Profiles 530+00 to 547+00, which received some direct fill
placement associated with the Kure Beach project, also have rates of change for the +2-foot
contour that occurred prior to the initial fill and following each of the nourishment operations
(initial, 1* renourishment, and 2™ renourishments). Note that profile 547+00 lies outside the
authorized limits of the Kure Beach project, however, some of the fill material apparently spilled
out of the authorized placement area during construction resulting in some widening of the
beach.
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Cumuistive Change in +2 ft NGVD Contour Position
Profite 530+00 (USACE Surveys)
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Figure 4. Cumulative change in +2-foot contour position for Profile 530-+00.

Cumulative Change In +2 ft NGVD Contour Position
Profile §35+00 (USACE Surveys)
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Figure 5. Cumulative change in +2-foot contour position for Profile 535+00.
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Figure 6. Cumulative change in +2-foot contour position for Profile 539+00.
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Cumulative Change +2 ft NGVD Contour Position
Profile 547+00 (USACE Surveys)
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Figure 8. Cumulative change in +2-foot contour position for Profile 547+00.
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Cumulative Change +2 ft NGVD Contour Position

Profile 552400 {(USACE Surveys)
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Figure 10. Cumulative change in +2-foot contour position for Profile 552+00.
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Figure 11. Cumulative change in +2-foot contour position for Profile 555+00.
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An analysis of the rates of change in the +2-foot contour position found the change rates to be
dependent on alongshore position, as represented by the profile station number, and the added
width of the beach provided by each fill increment. To demonstrate this relationship, the rate of
change in the +2-foot contour position was normalized by dividing the rate of change of the +2-
foot contour by the increase in beach width (see Table 1) and the resulting average normalized
rates plotted versus the profile station as shown in Figure 12.

Table 1. Post-fill rates of change in the position of the +2-foot NGVD contour and normalized

rates of change.

Fill Width Recession Normalized

Profile Fill (W) Rate {ER) Rate =
(ft) (ft/yn) ER/W

530+00 | Initial 178 -52.4 -0.29
First Renourishment 145 -50.8 -0.35

Second Renourishment 113 -42.2 .37

Average -0.34

535400 | Initial 145 -41.2 -0.28
First Renourishment 138 -50.6 -0.37

Second Renourishment 97 -29.3 -0.30

Average -0.32

539+00 | Initial 105 -39.1 -0.37
First Renourishment 129 -45.8 -0.36

Second Renourishment 73 -23.4 -0.32

" Average -0.35

543400 | Initial 66 -35.8 -0.54
First Renourishment 98 -19.7 -0.20

Second Renourishment 21 -12.5 -0.60

Average -0.45

547400 | Initial 19 -21.9 -1.15
First Renourishment 30 -3.7 -0.12

Second Renourishment -4 2.2 -0.55

Average -0.61
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Normalized Recesslon Rate versus Baseline Station
(Normalized Recession Rate = Rate of Change of +2-ft contour/Flll Width)
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Figure 12. Normalized +2-foot contour change rate versus baseline (profile) station.

The solid blue line if Figure 12 runs through the observed average normalized recession rates of
the +2-foot NGVD contour presented in Table 1 while the red dashed line is a projection of the
normalize recession rates into the shoreline area fronting the Riggings, This projection was used
1o estimate expected recession rates for the +2-foot NGVD contour (MHW shoreline) for various
fill widths with these projected rates given in Table 2.

Table 2. Estimated recession rates for the +2-foot NGVD shoreline versus fill width in the area

fronting the Riggings. '
Profile Fill Width (feet)
25 50 75 100 125 150 175

550+00 -18.3 -36.5 -54.8 -73.0 -91.3 -109.5 -127.8
552+00 -20.3 -40.5 -60.8 -81.0 -101.3 -121.5 -141.8
553+00 -21.3 -42.5 -63.8 -85.0 -106.3 -127.5 -148.8
554+00 -22.5 -45.0 -67.5 -90.0 -112.5 -135.0 -157.5
555+00 -23.3 -46.5 -69.8 -93.0 -116.3 -139.5 -162.8

The estimated recession rates for a fill placed in front of the Riggings are only slightly less than
the added beach width implying regardless of the added width of beach, most of the added width

would be gone within a year to a year and a half.
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Volumetric Changes Landward of the -2-foot NGVD Contour.

Volumetric changes landward of the -2-foot NGVD contour were analyzed in a manner similar
to the changes in the +2-foot NGVD contour except rates of volume change following each
nourishment cycle were computed for all profiles even if they did not directly receive beach fill.
Plots of the cumulative change in volume above -2 feet NGVD and the linear regression rates of
volume change following each nourishment operation as well as the pre-fill rates are given in
Figures 13 to 20.
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Figure 13. Cumulative volume change above -2 ft NGVD for profile 530+00C.
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Cumulative Volume Change above -2 ft NGVD
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Figure 14. Cumulative volume change above -2 ft NGVD for profile 535+00.

Cumulative Yolume Change above -2 ft NGVD

Statlon §39+00
&0
Tolal Change Rale «

50 0.2 cwiliyr

40

30

20 Pra-Fill Rale = Initial Fil Rate = First Renourishment Rale = Second Renourishment Rale =

«15.9 cyfifir -14 0 cyliayr -12.1 tifiyr -7.5 cyffiyr

(-]

[}
—
o

JALH
AR

7

\?x‘....l---ﬁ."a“.-/.

Cumidative Volume Changs (cyAtlyr)
& 2

~

I
1

v, S

-40

50 4 —— -

Date

Dec®4 Dec85 Dec-96 Dec-97 DecS8 Dec® Dec-00 Dec01 Dec02 Dec03 Dec-04 Dec-05 Dec08 Dec-D7 DecD8

Figure 15. Cumulative volume change above -2 ft NGVD for profile 535+00.

13

Page 80



Cumulative Volume Change above -2 ft NGVD

Station 543+00
&0 x
Tolal Change Rate =

50 0.7 cyhityr

40

an

20

Pre-Fill Rate Inilial Fill Rate = First Renourishment Rate =)—| Sacond K rshment Rale =
124 cyliyr 1.3 cythyr 8.2 cyfityr -5.6 cyfftyr

(=]

1
a
<

- \.‘:'.s N /

Curnulative Volume Change (cyfitiyn)
a8

20 e o e L/
S A W

_so E S—

-40

-50

Jun-94 Ccot-85 Mar-97 Jul-e8 Dec-80 Apr-01 Sep-02 Jan-04 May-08 Oct-08 Feb-08

Date

Figure 16. Cumulative volume change above -2 ft NGVD for profile 543+00.
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Figure 17. Cumulative volume change above -2 ft NGVD for profile 547+00.
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Figure 18. Cumulative volume change above -2 ft NGVD for profile 550+00.
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Figure 19. Cumulative volume change above -2 ft NGVD for profile 552+00.
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Figure 20, Cumulative volume change above -2 ft NGVD for profile 555+00.

Table 3: provides a summary of the volume of material placed above the -2-foot depth contour for
profiles 530+00 to 547+00, the volumetric erosion rate of the material placed above -2 feet
NGVD, and the width of the construction berm created by the fill. As a matter of note, the total
volume of material placed on each profile out to the -20-foot NGVD depth contour during each
nourishment operation was approximately twice the amount placed above -2 feet NGVD. For
example, the total volume placed on profile 530+00 during initial construction was 174.3 cy/If
versus 80.8 cy/If placed above -2 feet NGVD. This same general relationship was observed at
other profiles that included survey coverage out to the -20-foot depth contour.

Surveys of profiles 530+00, 539+00, and 543+00 between April 1998 and September 2000, or
following the initial fill extended out to the -20-foot NGVD contour and were used to estimate
the total volumetric change on the profiles relative to changes above the -2-foot NGVD depth
contour. For these three profiles, the average volume change for the initial fill out to -20 feet
NGVD was 1.7 times the rate observed above -2 feet NGVD, Again using profile 530+00 as an
example, the volume rate of change for the initial fill above -2 feet NGVD was -24.0 cy/lf/yr
while the total volume change out to -20 feet NGVD was -40.6 cy/If/yr. This average
relationship will be used later to estimate total volume losses for the southward extension of the
Kure Beach project.

The volumetric rate of erosion above -2 feet NGVD (ER) for profiles 530+00 to 547-+00
following each nourishment operation (only initial for 547+00) were normalized by dividing the
erosion rate by the width (W) of the fill with the results provided in Table 3. The average ratio
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of ER/W at each profile station was plotted versus the profile station as shown in Figure 21, As
can be seen on Figure 21, ER/W increases from profile 539+00 to 547+00. This general trend
was extended south to include the shoreline fronting the Riggings (red dashed line in Figure 21).
The projected ER/W values were used to estimate possible volumetric erosion rates above -2 fi
NGVD for a fill placed south of profile 547+00 to profile 555+00. These projected volumetric
erosion rates for various fill widths are given in Table 4.

Table 3. Fill volumes above -2 feet NGVD, volumetric erosion above -2 feet NGVD, fill widths,
and normalized volumetric erosion rates (ER/W) for profiles 530400 to 547+00.

Volumetric Normalized
Volume of fill Erosion Rate Width of Fill | Volumetric
Profile Fill Operation above -2 fi (ER) (W) Erosion
NGVD (V) above -2 fi Rate
cy NGVD cy/lfiyr = (ER/W)

530+00 Initial 80.83 -24.0 178 -0.135
1" Renourishment 44.1 -13.6 145 -0.094

2" Renourishment 37.4 -21.1 113 -0.187

Average 54.1 -19.6 145 -0.138

535400 Initial 47.5 -13.0 145 -0.090
1* Renourishment 42.4 -13.9 138 -0.101

2" Renourishment 37.6 -13.2 97 -0.136

Average 42.5 -13.4 127 -0.109

539+00 Initial 42.2 -14.0 105 -0,133
1* Renourishment 38.6 -12.1 129 -0.094

2™ Renourishment 23.8 -7.5 73 -0.103

Average 34.9 -11.2 102 -0.110

543+00 Initial 19.0 -11.3 66 -0.171
1* Renourishment 36.7 -6.2 98 -0.063

2™ Renourishment 7.6 5.6 21 -0.267

Average 211 -7.7 62 -0.167

547+00 Initial ‘5.2 -4.7 19 -0.247
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Figure 21. Normalized volumetric erosion rate (= ER/W) versus profile station. Blue line is
observed and red dashed line is projected south to include the Riggings shoreline.

Table 4. Estimated volumetric erosion rates for various beach fill widths placed along the
Riggings shoreline. Volumetric erosion rates apply to material placed above the -2-foot NGVD
depth contour.

Estimated Volumetric Erosion Rate (cy/lf/yr) above -2 feet NGVD
Profile ER/W for Beach Fill Widths =
(From Fig 21) 25 feet 35 feet 50 feet
547+00 -0.247 -6.2 -8.7 -12.4
550+00 -0.308 -7.7 -10.8 -15.4
552+00 -0.348 -8.7 -12.2 -17.4
555+00 -0.408 -10.2 -14.3 -20.4

The beach fill widths referenced in Table 4 represent the width of the construction berm. Asa
general rule, approximately 0.5 cubic yard/lineal foot of fill is needed above -2-foot NGVD for
each foot of width of the construction berm. Accordingly, placement rates above -2 feet NGVD
for the 25-foot, 35-foot and 50-foot beach widths given in Table 4 would be 12.5, 17.5, and 25.0
cubic yards/lineal foot, respectively.

Based on the volumetric rates of placement above -2 feet NGVD, the life of the fill along the
Riggings shoreline would range from about 2 years at profile 547+00 to 1.2 years at profile
555400. The recession rates for the +2-ft contour would seem to indicate the fill would be
essentially gone within ! to 1.5 years, The reason for this apparent difference in the longevity of
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the fill based on recession rates for the +2-foot contour and volumetric erosion rates is due to the
normal adjustments in the shape of the beach profile that occur immediately following
placement. The fill templates for the Kure Beach project (Figure 1) included a construction
berm. The construction berm contains material that is expected to slough seaward as the fill
material adjusts to wave and tide conditions. When placed, the slope of the material seaward of
the crest of the construction berm is normally much steeper than the slope of the natural beach.
Over time, the fill material will assume slopes comparable to the slopes of the natural beach and
this post-nourishment adjustment is reflected in abnormally high recession rates of the upper
portion of the beach profile.

The estimated total volume losses, i.c., out to -20 feet NGVD, for the various fill widths are
provided in Table 5 with the total volume loss based on the 1.7 factor discussed above.

Table 5. Estimated volumetric erosion rates out to -20 feet NGVD for various fill widths placed

along the Rig_%ings shoreline.

“Estimated Volumetric Erosion Rate (cy/lf/yr) out to -20 feet NGVD
Profile ER/W for Beach Fill Widths =
(From Fig 21) 25 feet 35 feet 50 feet
547+00 -0.247 ~ -10.5 -14.8 -21.1
350+00 -0.308 -13.1 -18.4 -26.2
552+00 -0.348 -14.8 -20.7 -29.6
555+00 . -0.408 -17.3 -24.3 -34.7

" General Aésessment of Beach Fill Performance in Front of the Riggings.

A beach fill placed directly in front of the Riggings would seemly have a relatively short
duration in terms of significant and long-term widening of the beach based on the information
provided above. However, the disposal of material north of the Riggings and the southward
transport of that material have reduced shoreline recession and volumetric changes in this area.
Prior to the construction of the Kure Beach project and the Fort Fisher revetment, shoreline
recession rates measured at profiles 550400, 552+00, and 555400 averaged -4.5, -6.2, and -6.9
ft/yr, respectively (USACE, Aug 2006). For the total survey period included in the USACE
monitoring program (May 1995 to May 2007) shoreline change rates for these three stations have
averaged +0.1, +0.6, and +0.8 ft/yr, respectively (see Figures 9 to 11), i.e., all three profiles have
experienced relative stability.

In essence, the south end of the Kure Beach project acts as a “feeder beach” for the shorelines
located south of the project. The north wingwall of the Fort Fisher revetment may also have

some influence on the shoreline immediately to the north (see Figure 22) due to its seaward
protuberance, but this impact is believed to be relatively minor.
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4316

Figure 22. New Hanover County 2005. aerial photo (New Hanover County GIS Online Mapping
Service).

Mag craond 2152007 ) 1]

The implication of the observed shoreline behavior fronting the Riggings during the post-Kure
Beach project period suggest one possible ameliorating measure for protection of the Riggings
would be to overfill the south end of the Kure Beach project beyond the limits authorized for the
USACE project. By adding more material to the south end of the Kure Beach project, this
section of the project would become an even more effective “feeder beach” as sediment transport
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off the end of the fill would increase and help maintain the beach fronting the Riggings. The
creation of a larger “feeder beach” on the south end of the Kure Beach project couid be
combined with a relatively small beach fill directly in front of the Riggings. With the added
influx of material off the south end of the Kure Beach project, the performance of the fill directly
in front of the Riggings should be better than that predicted above.

Before formulating a plan involving direct placement of material in front of the Riggings and/or
the use of a feeder beach, potential impacts on the coquina rock outcrops must be considered.

Impacts of Kure Beach Project on Cogquina Rock Outcrops.

The exact location of the coquina rock outcrops located between profiles 530+00 and 555+00 is
not known. An estimate of the location of the rock outcrops was made from the USACE plan
drawings for the Kure Beach project which show some general outlines of the coquina rock. The
source of this information is not clear, however, the locations appear to be reasonable based on
aerial photos of the area.

Plots of the profiles taken between 539+00 and 555+00 before and after the initial, 1*
renourishment, and 2™ renourishment operations are provided on Figures 23 to 28 with rough
estimates of the location of the coquina rock outcrops, taken from the USACE design drawings,
indicated on each profile. The primary point of empbhasis for these plots is to demonstrate the
apparent direct burial of the northernmost coquina rock outcrop during fill placement at profiles
539+00 and 543400 and secondary and ephemeral burial of the-coquina rock outcrops south of

the direct placement arca. - :
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Figure 23, Offshore fill adjustments at Profile 539+00 (direct fill area).
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Figure 24. Offshore fill adjustments at Profile 543+00 (direct fill area),
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Figure 25. Offshore changes at Profile 547+00 south of direct fill area.
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Figure 26. Offshore changes at Profile 550+00 south of direct fill area.
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Figure 27. Offshore changes at Profile 552400 south of direct fill area.
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Figure 28. Offshore changes at Profile 555+00 south of direct fill area.
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During each nourishment operation, the rock outcrops experienced some direct and indirect
burial between profiles 539+00 and 543+00. The greatest amount of direct burial occurred
during the 1% renourishment (June 2001 survey) which used material from the deepening of
Wilmington Harbor. The material from the harbor deepening project was apparently finer than
the material obtained from the offshore borrow area which resulted in rather flat fill slopes. The
direct burial associated with the harbor material was short lived as indicated by the October 2001
survey which indicated considerable deepening of profiles 539+00 and 543+00 between the +5-
foot and -5-foot NGVD depth contours. The initial fill and the 2" renourishment profiles
assumed much steeper slopes during placement and appeared to closed with the pre-fill profile in
water depths around -5 feet NGVD, resulting in only minimal direct burial of the near shore
coquina rock outcrops. Post-placement adjustments of material from the offshore borrow area
(initial and 2" renourishment) moved sediment seaward resulting in some indirect burial of the
rock outcrops,

In the area south of the dircct fill placement (profiles 547+00 to 555+00), offshore sediment
transport into the apparent outcrop areas was not as extensive and was probably associated with
normal fluctuations in the near shore bottom due to changes in wave and tide conditions. One
exception appears to be the June 2001 survey where considerable change was observed generally
between 0 NGVD and -10 feet NGVD. Again, the June 2001 profiles reflect changes associated
with the finer fill material obtained from the Wilmington Harbor deepening project. With a high
percentage of the material being displaced seaward during and immediately following placement,
this material obviously spread south rather rapidly resulting in the observed near shore changes.
As was the case for profiles 539+00 and 543+00, the near shore accumulation of material cavsed
by the harbor material was essentially gone by October 2001. Similar responses south of the
direct placement areas did not occur following the initial and 2™ renourishment due to the-
apparent coarseness of the fili material.

Summary of Impacts on the Coguina Rock Qutcrops.

Construction and subsequent periodic nourishment of the Kure Beach project has had some
direct and indirect impacts the near shore coquina rock outcrops. Direct burial of the rock
outcrops appeared to be minimal when the coarser material from the offshore borrow area was
used compared to the impacts associated with the Wilmington Harbor material. Even with the
Wilmington Harbor material, the direct burial of the rock outcrops did not persist very long with
most of the material removed by normal littoral transport processes within 4 months,

South of the direct placement area for the Kure Beach project, sediment transported off of the fill
did not produce any significant indirect burial of the near shore rock outcrops as profiles 547+00
to 555+00 only experienced what appeared to be normal fluctuations. Again the one exception
was following the 1% renourishment cycle, but this impact was of short duration.

Rigpings Beach Nourishment Plan,

The behavior of the Kure Beach project and its impacts on the shoreline and beach south of the
project area suggest beach nourishment could be used to provide some level of erosion protection
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for the Riggings. While direct placement of a massive beach fill in front of the Riggings would
not be practical due to high rates of erosion of the fill, a minimal beach fill, with a placement rate
of 25 cubic yards/lineal foot, together with the addition of material to the south transition section
of the Kure Beach project to act as a feeder beach, would appear to have the potential to provide
a reasonable level of erosion protection for the Riggings. This relatively small beach fill would
serve as a pilot or test project to determine the feasibility and effectiveness of the overall plan.
Post project monitoring would be conducted to document the performance of the fill and
determine if significant burial of the near shore coquina rock outcrops occur. In addition to the
profile surveys, pre- and post-nourishment biological assessments of the rock outcrops would be
performed by marine biologist.

Details of the pre- and post-construction monitoring program will be developed during the
permitting process. In general, characterization of the coquina rock habitat would be
accomplished by marine biologist trained in the procedures and methods of BEAMR (Benthic
Ecological Assessment for Marginal Reefs) developed by Coastal Planning & Engineering.
BEAMR involves a compieted census of physical, abiotic, and biotic functional groups
(parameters) within each sample guadrat established along geo-referenced transects.

The proposed beach fill would begin at profile 530+00 with the additional volume rate of
placement gradually increasing from 0 to 25 cy/If at station 545+00 (end of the Kure Beach
transition fill). The fill would continue at 25 cy/If between profiles 545+00 and 555+00 and then
transition to 0 cy/If at profile 560+00 located in front of the Fort Fisher picnic area. A typical
cross-section of the proposed fill is shown in Figure 29 with the preliminary layout shown in
Pigge 30. The estimated total volume of the fill would be 50,000 cubic yards. :

Typical Construction Profile
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Figure 29. Typical cross-section proposed fill.
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Cost Estimate. Detailed cost estimates for the construction and pre- and post-construction
monitoring have not been prepared at this time. Based on bids received for the 2007 Kure Beach
renourishment, unit costs for the beach fill material could range from $5.00/cubic yard to
$9.00/cubic yard, The Corps of Engineers estimate for the 2007 nourishment was $4.60/cubic
yard; however, the low bidder offered $8.94/cubic yard. In this regard, the 2007 Kure Beach
nourishment was one of three jobs included in the bid package, namely, Kure Beach, Ocean Isle,
and Carolina Beach, so the costs for the Kure Beach portion may have been inordinately high.
The average unit costs received for the nourishment operation, including the Corps of Engineers
estimate, was approximately $7.00/cubic yard. Accordingly, the cost for placing 50,000 cubic
yards between profile 530+00 and 560-+00 could range from $250,000 to $450,000. In addition,
the Riggings HOA may have to pay for incremental mobilization and demobilization costs
associated with the southward extension of the fill project.

Pre- and post-construction beach profile monitoring should not be very expensive and may well
be covered by the Corps of Engineers Fort Fisher monitoring program. The significant
monitoring costs would be associated with the biological monitoring of the coquina rock outcrop.
Again, estimates of these costs cannot be made until input is provided from the various State and
Federal resource agencies.

Predicted Fill Performance.

Placement of 25 cy/if of fill would require a construction berm width of approximately 50 feet.
Accordingly, the predicted performance of the fill is based on projected volumetric erosion rates
of the fill out to -20 feet NGVD (Table 5). Based on these projected rates, the fill would
apparently be gone in about one year. However, the rates given in Table 5 were developed
without the benefit of the additional material placed on the south end of the Kure Beach project
to serve as a feeder beach. The added influx of material off of the south end of the Kure Beach
project should reduce the predicted volumetric erosion and prolong the life of the fill. At this
preliminary stage of the plan development, the impact of the feeder beach material has not been
addressed as this would require numerical modeling of the beach fill behavior which is beyond
the scope of this preliminary design.

Summary.

Construction of a minimal beach fill along the shoreline fronting the Riggings Condominium
combined with a feeder beach added to the south end of the Kure Beach project appears to offer
some degree of erosion protection for the Riggings. The costs of providing the fill could
approach $500,000 with additional costs associated with pre- and post-construction monitoring.

There would be some impacts on the near shore coquina rock outcrops due to direct and indirect
burial of these near shore features; however, the existing Kure Beach project is also having some
impact on the rock outcrops. Should the Riggings proposal be permitted, pre- and post-
construction monitoring of the coquina rock outcrops provide detailed information on the degree
of the impacts of both the Kure Beach project and the proposed southward extension. The
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results of the coquina rock monitoring would provide information on the biological
characteristics and importance of the near shore rock formations that is not presently available. -
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Coquina Rock Qutcrop Habitat Restoration — Kure Beach, NC
Prepared for Riggings Homeowners Association, Inc.
by
Coastal Planning & Engineering of NC, Inc.

The Riggings Condominium was constructed in 1985 near the boundary between the
town of Kure Beach and the Fort Fisher State Historic Site (Figure 1). Erosion of the shoreline
fronting the condominium became an immediate problem prompting the Riggings Homeowners
Association (Riggings HOA) to obtain a permit from the State in 1985 to construct a sand bag
revetment. Over the years, the Riggings HOA has sought and been granted permit extensions for
* the sand bag revetment,

Furl Fisher
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Figure 1. Location map.
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The shoreline fronting the Riggings Condominium is unique as it contains an intertidal
and subtidal coquina rock outcrop that extends from the beach into the surf zone. According to
the State’s Coastal Habitat Protection Plan'", the outcrop “supports a diversity of organisms such
as starfish, anemones, sea urchins, crabs, octopi, and numerous fish species.” In addition to
providing a unique habitat not found along other sections of the North Carolina coast, the
coquina rock outcrop also has a major influence of shoreline processes in the area. Over the
years, the coquina rock outcrop appears to have suffered some deterioration due in part to man's
activities and the constant exposure to ocean waves, currents, and coastal storms.

Based on historical accounts, approximately 6,000 cubic yards of coquina rock was
removed from the beach northeast of Fort Fisher around 1926 @, The rock was used for road
base along a section of US Highway 421 that passes through the area. Immediately following
the removal of the coquina rock, the shoreline fronting Fort Fisher be%zan to erode at an
inordinate rate, receding approximately 280 feet between 1926 and 19312 Erosion of the
shoreline fronting the Fort Fisher State Historic Site continued, resulting in the loss of some of
the remaining earthen mound fortifications. In 1996, a 3,040-foot jong rubble mound revetment
was constructed along the historic site shoreline 1o protect the remaining fortifications,

The erosion of the Fort Fisher shoreline eventually began to impact the shoreline north of
the historic site exposing two coquina rock outcrops as shown on a 1956 aerial photo of the area
(Figure 2). The southernmost outcrop effectively functioned as a groin for several years as
evidence by the condition of the shoreline in 1963 (Figure 3). Between 1963 and 1985 (Figure
4), the southernmost outcrop appeared to diminish in size which lessened its influence on the
shoreline to the north. In this regard, the coquina rock is very friable and is easily eroded by
constant wave action, cuments, and occasional coastal storms. As the shoreline north of the fort
continue to erode, the second or northern outcrop began to have a greater influence on the
shoreline by impounding material to the north. With the southem outcrop slowly decreasing in
size, its ability to retain material also diminished. This combined with the entrapment of
material north of the northern outcrop induced accelerated erosion of the shoreline fronting the
Riggings Condominium.
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Figure 3. 1963 aerial photo showing coquina rock cutcrop south of the Riggigs Condominium
property and relatively wide beach north of the outcrop. (Photo from US Army Corps of
Engineers, Wilmington District).
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Figure 4. 1985 acrial photo. (Photo from US Army Corps of Engineers, Wilmingion Disirict),
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Figure 5. Existing shoreline condition. (Photo from Google Earth).

The current condition of the shoreline fronting the Riggings Condominium is shown on
Figure 5. The rock outcrop south of the Riggings Condominium shown on Figure 5 appears to
be considerably smaller than that shown on the 1963 photo (Figure 3) while the northern outcrop
has become more prominent. Ground level photos of the northern outcrop, taken on December
12, 2006, are provided on Figure 6 while a view looking south toward the Fort Fisher revetment
is provided on Figure 7. The ground level photos of the northern outcrop support its groin-like
characteristics. Also, there is clear evidence that this outcrop is also undergoing erosion as large

6
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chunks of rock were observed along the beach fronting the Riggings Condominium. To the
south of the Riggings Condominium, the rubble mound revetment protecting the Fort Fisher
State Historic Site now extends into the surf zone during high tide as a result of continued
shoreline erosion fronting the Riggings Condominium and appears to be exerting groin-like
influences on the shoreline. _
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Figure 6. Ground level photos of the northern coquina rock outcrop (December 12, 2006).

Figure 7. 'Groungl level photo looking south of the Riggiﬁgs Condominium showing north end of
the Fort Fisher revetment. _ :

Between June 1997 and February 1998, the Corps of Engineers constructed a federal
storm damage reduction project along the shoreline of Kure Beach. The project included the
placement of over 4.3 million cubic yards of beach fill material obtained from a borrow area
located approximately 2 miles offshore. Due to concerns over possible burial of the coquina
rock outcrops, the federal project terminated 600 feet north of the Riggings Condominium. The
project was nourished in April-May 2001 with slightly over 1 million cubic yards of material
obtained from the deepening of the Wilmington Harbor navigation project. At the present time
(January 2007), the second periodic nourishment operation is underway, again using the offshore
borrow area.

Attempts by the Riggings HOA to have the federal project extended south failed. While
the Riggings Condominium shoreline may be receiving some secondary benefits from the federal
project as a result of increased influx of sediment that is eroded from the federal project, this
influx of new material has not substantially improved the shoreline situation facing the Riggings
Condominium,

Given the unique nature of the shoreline fronting the Riggings Condominium and the
importance of the coquina rock outcrop on the local marine resources as well as the shoreline,
the Riggings HOA proposes to develop a habitat restoration project in the form of an artificial
nearshore reef to restore a portion of the rock outcrop removed in the 1920°s, The restoration

8
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project would take place along the shoreline located between the two existing outcrops as shown
on Figure 8. As a matter of reference, the distance between the two rock outcrops is
approximately 650 feet while the length of the proposed artificial reef would be around 250 feet,
the width of the Riggings Condominium property.

The proposed reef shown on Figure 8 is only conceptual. Detailed design and
development of the habitat restoration plan will consider a wide range of possible reef
configurations, lengths, and locations in order to develop a project that would provide the
greatest level of environmental enhancement and protection to the existing rock outcrops.

Existing Rock Quicrop

Proposed Artiticial Nearshore Reef.
(aporoximately 250 feet) .

E:{isting Rock Quicrop

Fort F isher _Reveiﬁ_erit

iate |

Figure 8. Concept plan, coquiné rock restoration.
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Detailed development of the habitat restoration plan will require a considerable amount
of geologic, engineering, and environmental investigations. Of prime consideration is the
installation of artificial units that would be fully compatible with the existing rock outcrop and
provide a habitat comparable to the natural rock outcrops. Stability considerations will also be
paramount to assure that the artificial units remain in place during severe storm conditions.
Steps that would be taken to fully develop the habitat restoration project are presented later,

While there are a multitude of possibte artificial units that could be used to construct the
attificial nearshore reef such as marine limestone, concrete slabs, granite units, etc., the present
concept is based on using & propriety unit know as Reef Balls™. A photograph of typical Reef
Balls, which are made of concrete, is provided on Figure 9. Reef Balls™ come in various sizes
as shown in Table 1 which was copied from the Reef Ball Foundation website
{(http:/fwww.artificialreefs index hun[).

Table 1
Reef Ball™ Specifications

10
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Figure 9. Reef Balls'™ ready for installation (source: h;;g;glwﬁ:w,gnifjgigl;rgis.gg(indcx.html).

Due to stability considerations, the style of the Reef Balls needed for the restoration
project could range from the Goliath (6 feet wide x 5 feet high) to the Reef Ball (6 feet wide x
3.8 feet high). The crest elevation of the artificial reef would be at or just below mean tide level.
Accordingly, the reef would be constructed in water depths of between 4 and 5 feet relative to
mean tide level.

Typical installations of similar reefs have included 3 to 5 rows of recf balls resulting in
widths of the order of 18 to 30 feet. Two examples of nearshore reefs constructed in water
depths similar to conditions existing offshore of the Riggings Condominium are shown on
Figures 10 and 11. In both instances, the anificial reefs were situated approximately 100 to 110
feet seaward of the pre-placement shoreline. Depending on the final lcngth of the artificial reef
and the number of rows of Reef Balls, between 125 and 150 Reef Balls™ would be needed to
construct the artificial reef along 250 feet of shoreline immediately offshore of the Riggings
Condominium. Costs for the nearshore reef would depend on its size and environmental site
conditions. Information in an internet brochure by The Reef Company® gives a range of costs
from $200,000 to $1,000,000 for a 100 meter (328-foot) long nearshore artificial reef.

11
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Fxgure 10 Examp]e of nearshore reef conslructcd w1th Reef Balls , Gran Dominicus Beach
Resort, southern shore of the Dominican Republic

Figure I l Examplc of nearshore reef construcled wnth Reef Balls' ™, Marriott Resort Grand
Cayman®,

12
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Engineering and environmental considerations that would be undertaken to fully develop
the coquina rock restoration plan include but are not necessarily limited to the following:

1. Meetings with various state and federal resource agencies to obtain their input,
concerns, and suggestions regarding the design of the artificial reef and its potential
positive and negative impacts.

2. Hydrographic and topographic surveys of the area situated between the two outcrops.
The topographic survey would extend landward to the seaward face of the structures
while the hydrographic survey would extend seaward to approximately the 25 foot depth
contour measured relative to the North American Vertical Datum (NAVD), If conditions
allow, the hydrographic survey would be conducted using multibeam technology in order
to capture the 3-dimensional characteristics of the rock outcrop below the water surface.

3. Subsurface investigations to determine the thickness of the rock outcrops and other
foundation conditions required for the design of the artificial reef.

4. Assessment of wave and water level characteristics for both normal and storm
conditions. This information would be used to determine the stability requirements of the

artificial veef units (natural or man-made) as well as the wave energy transmission
through and over the reef.

5. Evaluation of changes in the size of the coquina rock outcrops and changes in the
shoreline over time using aerial photos,

6. Evaluation of the potential impacts of the reef on sediment transport upcoast,
downcoast, and immediately landward of the reef. This evaluation would be used to
predict possible negative and positive shoreline impacts due to the reef.

7. Documentation of the flora and fauna using or associated with the rock outcrops.

13
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STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION

COUNTY OF NEW HANOVER 07-CVS-1865

STATE OF NORTH CAROLINA, ex rel.,

WILLIAM G. ROSS, JR., Secretary,

DEPARTMENT OF ENVIRONMENT

AND NATURAL RESOURCES,
Plaintiff,

v.

RIGGINGS HOMEOWNERS, INC,,
Defendant.
F F T TT
TOM JARRETT, being first duly sworn, deposes and says:

I am Tom Jarrett, a former -member of the United States Army Corps of Eﬁgimers, and I
possess unique knowledge related to the Riggings Condominiﬁms. I am over the age of eighteen
(18) and competent to testify to the matters contained herein. It is my testimony that the
Riggings’ sandbags have not had any deleterious effect on surrounding property nor haye they

come into contact with the Atlantic Ocean except during major storm events.

AND FURTHER THE DEPONENT SAYETH NOT.

This the AQ day of Sep&mbﬁW

TOM IARRETT
Swom to and subscribed before me
. Wi
This th day of September, 2007. .\\\‘%\5\‘5 ot ‘;t’g////
R 57
- ‘7
; E oz
OTARY PUBLAC zx Nor =
= A4 =
:2 pU 8 L 'RCY =

. . = (3]
My Commission Exp:res:\ﬂ;&_?(?o /7 ’f,,?!p F
%7, O, LS
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STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION

COUNTY OF NEW HANOVER 07-CVS-1865

STATE OF NORTH CAROLINA, ex rel.,
WILLIAM G. ROSS, JR., Secretary,
DEPARTMENT OF ENVIRONMENT
AND NATURAL RESOURCES,

Plaintiff,
v.

RIGGINGS HOMEOWNERS, INC,,

Defendant,
AFFIDAVIT OF JOHN PARNELL,
JOHN PARNELL, being first duly sworn, deposes and says:
I am John Parnell and have been a resident of the Riggings Condominiums. I am over the
- age of eigh;;een (18) and competent to iestify to the matters contained herein. At a Riggings
Homeowners’ Association Meeting in 2006, I voted “No™ towards accepting the FEMA pre-
disaster grant because [ lacked the financial capability to provide the funds necessary for
relocatioq
AND FURTHER THE DEPONENT SAYETH NOT.
This theA/ _day of September, 2007.

JOHNP ELL
Swom to and subscribed before me

This the* | day of September, 2007.

(Sl Q%@b.—.l

NOTARY PUBLIC

My Commission Expires: A-Il¥ -05
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STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION

COUNTY OF NEW HANOVER 07-CVS-1865

STATE OF NORTH CAROLINA, ex rel., )
WILLIAM G. ROSS, JR., Secretary, )
DEPARTMENT OF ENVIRONMENT )
AND NATURAL RESOURCES, )
)
Plaintiff, )
)
v, } -
)
RIGGINGS HOMEOWNERS, INC,, )
)
Defendant. )
AFFIDAVIT OF PATTY FOREST
PATTY FOREST, being first duly sworn, deposes and says:
I am Patty Forest and have been a resident of the Riggings Condominiums since they
© were constructed. I am over the:age ofelghteen (18) and competent to testify to the matiers
contained herein. At a Riggings Homeowners’ Association Meeting in 2006, I voted “No”
towards accepting the FEMA pre-disaster grant because 1 lacked the financial capability to
provide the funds necessary for relocation.
AND FURTHER THE DEPONENT SAYETH NOT.

This the {~ )day of September, 2007.

PATTY F T
Sworn to and subscribed before me

This the {_ ) day of September, 2007.

/g Qanlc Q\ %WA%'\J

-NOTARY PUBLIC
My Commission Expires: ]é -1§ -0

Page 113



STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION

COUNTY OF NEW HANOVER 07-CVS-1865

STATE OF NORTH CAROLINA, ex rel.,
WILLIAM G. ROSS, JR., Secretary,
DEPARTMENT OF ENVIRONMENT
AND NATURAL RESOURCES,
Plaintiff,
v,

RIGGINGS HOMEOWNERS, INC.,
Defendant.

SANDY IEMMA, being first duly swom, deposes and says:

I am Sandy lemma and have been an owner of the Riggings Condominiums since they

were constructed. I am over the age of eighteen (18) and competent to testify to the matters

contained herein. At a Riggings Homeowners’ Association Meeting in 2006, I voted “No”

towards accepting the FEMA pre-disaster grant because I lacked the financia! capability to

provide the funds necessary for relocation.
AND FURTHER THE DEPONENT SAYETH NOT.
This the I_Qr(ﬁy of September, 2007,

i, Ssornrna

SANDY IEMMA
Swormn to and subscribed before me s
- e Sl
This the/7" day of September, 2007. ST
NOTARY PUBLIC : ST
My Commission Expires: My Commiion Expise 11-27.20% . = S
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CRC-VR-06-33
on Remand 4/09

STAFF RECOMMENDATION
ATTACHMENT E

Other Exhibits

Including:

-July 10, 2006 letter from DCM to Petitioner, with attachments
-August 15, 2006 NOV letter from DCM to Petitioner
-September 18, 2006 CNOV letter from DCM to Petitioner
-CRC’s Final Order for Variance 05-02

-CRC’s Final Order for Variance 03-06

-CRC’s Final Order for Variance 01-15

-CRC’s Final Order for Variance 00-10

_Information from the Coastal Habitat Protection Plan, Hard
Bottom Chapter

25-
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NCDENR

North Carclina Department of Environment and Natural Resources
Division of Coastal Management
Michael F. Easley, Governar Charles S. Jones Director William G. Ross Jr., Secretary

July 10, 2006

CERTIFIED MAIL # 7004 2896 0002 3423 1661
RETURN RECEIPT REQUESTED

Ms. Jean Cashion, President
Riggings Homeowners’ Association
1437 Fort Fisher Blvd.

Kure Beach, North Carolina 28449

"Re: Removal of Sar;dbags
Riggings Condominiums
New Hanover County

Dear Ms. Cashion;

In July 2004, the Town of Kure Beach was awarded a $3.6 million dollar FEMA grant to acquire the current site of the _
Riggings Condominiums once the buildings are relocated across NC Highway 421. The grant included approximately © ~
million dollars from FEMA and a $904,406.00 local in-kind match, which was to be achieved by the Riggings’ donati.

its oceanfront parcel after the condominiums were relocated. On February 14, 2005, the Riggings Homeowners’ :
Association filed a Variance Request with the Director, Division of Coastal Management to allow the existing sandbags to
remain in place unti} the condominiums could be relocated across the street. As you are aware, this was the fourth such
Variance Request by the Riggings Homeowners’ Association for extensions of the deadlines for removal of the sandbags,
which have been in place since 1985,

The North Carolina Coastal Resources Commission (CRC) heard the Petition for Variance by the Riggings Homeowners'
Association on April 8, 2005 in Morehead City, North Carolina, The CRC granted the variance from TISA NCAC
7H.1705(a)(7) in a Final Order dated April 25, 2005, signed by Courtney Hackney, Chairman of the CRC, The Final
Order allowed the sandbags to remain in place until the FEMA grant expired and required the Riggings Homeowners’
Association to remove the sandbags prior to the expiration of the grant,

On May 1, 2006, the Riggings Homeowners' Association notified the Town of Kure Beach that twenty four homeowners
of the Riggings voted “No” toward accepting the FEMA pre-disaster grant and that legal issues regarding transfer of deeds,
financial issues, time and various other factors have made acceptance of the grant impossible for many homeowners.

On May 17,2006, Mr. Tim Fuller, Mayor, Town of Kure Beach, notified the N.C. Division of Emergency Management
(NCEM) that the Town had been informed by the Board of Directors of the Riggings Homeowners' Association that the
Homeowners™ Association had net gotten sufficient voluntary participation to fulfill the terms of the FEMA grant to
relocate the Riggings and was thercfore unable to continue with the grant. The Town of Kure Beach, as agent for the grant,
requested that the grant be terminated and that funds be made available to other applicants or programs.

V3T Zasdral Oroee Extansicn, Woertingion, Nertk Cargling 23405-2545
Prene, $10-910-768-7215 Fax: 312-385-2664 1 Inlernet: www ncccastalmanagement net

An Equal Cpportuiily § Affimative Achen Employar - 56% Resycled 116% Posl Scnsumer Paper P age 116




Ms. Jean Cashion, President
Rigginzs Homueowners® Association
July 10, 2006

Page Two

On June 20, 2006, Mr. Chris Crew, State Hazard Mitigation Officer with the N.C. Division of Emergency Management,
notified the Division of Coastal Management that the grant had been terminated. Mr. Crew stated that notwithstanding the
Tune 30, 2007 ¢xpiration date of the grant agreement between Kure Beach and NCEM, the grant would be closed out

effective June 1, 2006.

This Office has recently received a request from Vir. Michael Bledsoe, Sr., Acting Property Manager for the Riggings, to
replace additional sandbags which would supplement an eartier authorization given by this office on April 17, 2006, to
repair |5 sandbags damaged by Hurricane Ophelia.

This letter is to notify you that all existing sandbags located at the Riggings Condominium site must now be removed. The
requirement for the removal of the sandbags is based on the following: 1) the conditions of the CRC Final Order dated
April 25, 2005 required that the sandbags be removed prior to the expiration of the FEMA grant; 2) the FEMA grant was
terminated by the NCEM, at the request of the Town of Kure Beach, acting as agent for the Riggings Homeowners'
Association; and 3) the FEMA grant expired on June 1, 2006, when it was officially closed out by NCEM. All existing
sandbags must be removed within 30 days of receipt of this letter to avoid a Notice of Violation, civil penalties and/or an
injunction. This letter is also to notify you that because the time period for the sandbags remaining in place has expired, no
additional sandbags may be installed. Please keep in mind that the requirement to remove the sandbags does not eliminate
your ability to protect the threatened structures by the creation of protective sand dunes pursuant to N.C.G.S. § 113A-103

(5)(b)(5).

"have attached copies of the above-mentioned documents and letters for j/oﬁr convenience. Please call me at (910) 796-
. 266 if you have questions concerning this matter.

Sincerely,
- W
Jipr Gyregson

Distpict Manager

ENCLOSURES

cc: = Charles Jones, DCM
Ted Tyndall, DCM
Jill Hickey, DQJ
Christine Goebel, DOJ
James E. Wallace (Registered Agent, Riggings Homeowners, Inc.)

127 Cardiral Drive Exension, Wiimirgten, Moith Cargina 22405-3245
Phere 310-910-765-7215 Fax: 910-235-2944 \ Internel: ‘vww.nccoastamanagemant net
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The Riggings Home Owners Association
1437 Fort Fisher Blvd.
P.O. Box 157

Kure Beach, NC 28449 ECEIVED na 30

May |, 2006

TO: * Mayor Tim Fuller
Town of Kure Beach Commissioners
Stacey Fuller, Mitigation Specialist ' .

FROM: Jean Cashion, President of The Riggings HOA b‘cw—/ W
RE: FEMA Grant for the Riggings

[ am writing to let you know that twenty four homeowners of the Riggings voted .
"No" toward accepting the FEMA pre-disaster grant. -There were also ten
nomeowners who were either absent or failed to turn in their proxy for the meeting.
1. as well as, our entire board of directors and homeowners appreciate the many
hours of time spent working on our behalf regarding the grant. Unfortunately legal
issues regarding transfer of deeds, financial issues, time, and various other factors
have made acceptance of the grant impossible for many homeowners.

We are very well aware of the serious problem of erosion and will continue to work
toward a workable and acceptable solution. We also look forward to working with
Mayor Fuller and Commissioners for the Town of Kure Beach as we move forward
to solve our problems. Words can only convey a portion of the gratitude that we
feel for the help that we have received from all of you. Kure Beach is indeed a most

wonderful place to live.

Thank you for your help and please call me at 919-776-7019, if you have any
questions.
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Toww OF KURE BEACH

117 SETTLERS LANE « POST OFFICE BOX 3 « KURE BEACH. NORTH CAROLINA 28449
TELEPHONE {$10) 458-8216 » FAX (910) 458-7421

Ms. Swaey Fuller RECEIVED JUH N L0

Lot

‘4

N.C. Department of Crime Control and Public Satety
Division of Emergency Management

1830 B Tillery Place :

Raletph, N.C. 27604

Subject: FEMA Pre-Disaster Mitigation Grant
The Riggings. Kure Beach. N.C.

Dear Ms. Fuller:

We have been informed by the Board of Dircctors of the Riggings Homeowner's
Association that they have nol gotten sufficient votuntary participation to fulfil} the terms
of the FEMA grant to relocate the Riggings and are therefore unable to continue with the
grant. .

The Town of Kure Beach, as agent for the grant. hereby requests that you terminate this
grant and make the funds available to other applicants or programs.

Thank vou for all vour help on this project. Everyone involved made a great effort to
make (his a successful example of pre-disaster mitigation. We look forward to working
with you again in the future.

Sincerely,
Town of Kure Beach

T ANk

Tim Fuller
Mayor

ce: Ms. Mary Ellen Stevens-Simmons. Office of Congressman Mike Mclntyre
Ms. Jean Cashion, Riggings Homeowner’s Association
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North Carolina Department of Crime Control and Public Safety
Division of Emergency Management

Michacl F. Easley, Governor H. Douglas Hoell. Jr., Director
Bryan E. Beatty, Secretary

June 20, 2006
Jim Gregson
NC Division of Coastal Management
127 Cardinal Drive
Wilmington NC 28504

RE: FEMA Pre-Disaster Mitigation Grant # PDM-C-PJ-04-NC-2003-0001
Town of Kure Beach, NC acquisition and demolition of Riggings Condominiums

Mr. Gregsomn:

Per our telephone conversation, this letter will confirm that the above referenced grani has been
terminated. Pursuant to the terms of the grant agreement between NCEM and the Town of Kure Beach,
Kure Beach has withdrawn the project and asked that the INorth Carolina Division of Emergency
Munagement as Granlee retumn the obligated Federal share of funds to the Federal Emergency
Management Agency.- '

Notwithstanding the June 30, 2007 expiration date of the grant agreement between Kure Beach
and NCEM, we will notify FEMA of the town’s withdrawal and make arrangements to return obligated
funds and close out the grant effective June 1. 2006, the date we received the request from Kure Beach as
Subgrantee. :

Please let me know if 1 may provide you with any further information.

Sincerely.

< He \
Chris Crew, CFM
State Hazard Mitigation Officer

Copy to Tim Fuller, Mayor. Kure Beach

MAILING ADDRESS:
4716 Mail Service Center 1830-B Titlery Ploce
Raleigh. NC 27699-4716 o e Comtial.ure Raleigh. NC 27603-1336
Teleghone: 919-7 15-8000 An Bquak OpporunityFANirmative Action Employer Fax: 919-733-6129

LOCATION:
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RECEIVED
—-.-AI;?A AUG 1 8 wid
NCDENR o ATTORNEY GENERAL

North Caralina Department of Environment and Natural Resaurce€nviranmental Division

Division of Coastal Management
Michael F. Easley, Governor Charles S. Jones, Director William G. Rass Jr., Secretary

NOTICE OF VIOLATION
August 15, 2006

CERTIFIED MAIL #7004 2510 0001 8280 0260
RETURN RECEIPT REQUESTED

Riggings Homeowners' Association
cio Ms. Jean Cashion, President
1437 Fort Fisher Blvd.

wure Seach, Norti: Carclina 28449

RE: VIOLATION(S) OF CAMA GENERAL PERMIT NO, 13355-D
CAMA VIOLATION #06-71-D

Dear Ms. Cashion:

This letter confirms that on August 15, 2006, Robb Mairs, Field Representative with the Division of Coastal
Management, was onsile at your property located at the Riggings Condominiums adjacent to the Atiantic
Ocean located in or near Kure Beach, off Fort Fisher Blvd, New Hanover County, North Carolina. The
purpose of the visit was to monitor the permitted development of the temporary erosion control structure
(sandbags) adjacent to the Atlantic Ocean. Please reference my July 16, 2006 letter o you concerning the
required removal of the temporary erosion controf structure. The July 16, 2006 letter notified you that the
structure must be removed within 30 days of receipt of the leiter to avoid a Notice of Violation, civil
penalties andfor an injunction. . : -

information gathered by me for the NC Division of Coastal Management shows that you have viglated the
terms or conditions of CAMA/Dredge and Fill State Permit No. 13355-D which was issued to you by the
Coastal Resources Commission and the North Carolina Department of Environment and Natural
Resouices. | hereby request that you immediately CEASE AND DESIST such violation(s) and comply with
the terms and conditions of the above permit.

. On December 3, 1994, State Permit No. 13355-D was issued to The Riggings Homeowners' Associalion
for the installation of new sandbags adjacent to the Allantic Ocean on property located in New Hanover
County, North Carolina, off Fort Fisher 8lvd. This permit was issued for a CAMA Major Development in an
Area of Environmental Concern, in accordance with North Carofina General Statutes (N.C.G.S.} 113A-1 18,
and for excavation and filing, N.C.G.S. 113-229(a). This permit included the following terms and
conditions{s):
1. A temporary erosion control structure may remain in place for up to two years after the dale of
. approval if it is protecting a building with a total floor.area of 5000 sq. ft. or less, or for up to five
years ii the building has a total floor area or more than 5000 sq. ft. A temporary erosion conirol
structure may remain in place for up to five years if it is protecting a bridge or a road. The property

127 Cardinal Drive Ext., Wilmington, North Carolina 28405-3845
Trepar 13101 798-7215\ FAX: 810-350-2004 \Internet: www.nccogstelmanacsmenbigiye 121



Ms. Jean Cashicn
August 15, 2006
Page20f 4

owner shall be responsible for removal of the temporary structure within 30 days of the end of the
aflowable lime pericd.

For the following reasons, you are in violation of the above terms and conditions(s) of your permit:

1. The Riggings Homeowners' Association was granted four variances from the Coastal Resources
Commission (CRC) allowing the time period for removal of the sandbags authorized under CAMA
General Permit No.13355-0 and the preexisting sandbags and to be extended. The last CRC
Variance, issued in a final order dated April 25, 2005, allowed the sandbags to remain in place until
the expiration of a FEMA grant which was awarded to the Town of Kure Beach to acquire the
current site of the Riggings Condominiums once the buildings are relocated acrass NC Highway
421."

2. Mr, Chris Crew, State Hazard Mitigation Officer with the N.C. Division of Emergency Management,
notified the Division of Coastal Management that the FEMA grant had been terminated effective
June 1, Z006.

3. My July 10, 2006 letter notified you that the sandbags must be removed within 30 days of the
receipt of the letter that was delivered by the U.S. Postal Service on July 14, 2006.

4. An inspection of the properly on August 15, 2006 revealed that the sandbags had not been
removed.

If the terms and conditions of a permit are not complied with, the permit is null and void from the date of its
issuance. To comply with the terms and condition(s) of the permil issued to you, you must:
‘1. Remove all existing sandbags at the Riggings Condominium site. The method of removal of the
sandbags must be coordinated through and approved by the Division of Coastal Management prior
la the placement of heavy equ:pment on the ocean beach.

If you intend to cooperate with this request, please sign one of the attached Restoration Agreements and
return it in the enclosed, self-addressed envelope within ten {10) days of receipt of this letter. Failure to
comply with this request or respond back to this office prior to the requested deadline with an acceptable
schedule for compliance will be interpreted as a refusal to cooperate and will result in a Notice of
Continuing Violation, as well as a court injunction being sought ordering compliance.

A civil penalty of up to Twenty-Five Hundred Dollars ($2500) may be assessed, or an injunction or criminal
penalty may be sought against any person who violates a CAMA Major Development permit. Itis the policy
of the Coastal Resources Commission to assess a minimum civil penalty of $352 against all violaticns.
This is done to recoup some of the costs of investigating violations and/or to compensate the public for any
damage lo its natural resources. Whether a higher amount will be assessed will depend on several factors,
including the nature and area of the resources that were affected and the extent of the damage to them. If
restoration of the affected resources is requested but is not undertaken or completed satisfactorily, a
substantially higher civil penalty will be assessed and a court injunction will be sought ordering restoration
(N.C.G.S. 113A-126). In addition, criminal penalties, damages, and/or an injunction may be sought against
any person who violates a Dredge and Fill Permit in accordance with N.C.G.S. 113-229(k) and ([}.

The relevant statutes and regulations are available from this office, and | am willing to assist you in
complying with the requirements of these laws. A site inspection will be made in the near future to
determine whether this REQUEST TQ CEASE AND DESIST has been complied with. | request that you
contact me immediately.

127 Cardinal Drive Ext., Wilmington, North Carclina 28405-3845

Fhene: (910) 796-7215\ FAX: 910-350-2004 % lnternet WWW, nccoastalmanagemnt net
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Ms. Jean Cashicn
August 15, 2008
rage Jof 4

Thank you for your time and cooperation in resolving this important matter. If you have any questions about
this of related matters, please call me at (910) 796-7215. Upon camgpletion of the restoration as requested in
the Restoration Plan Agreement lo the satisfacticn of the Division of Coastal Management, you will be
notified as to the amount of the civil assessment for failure to act in accordance with the terms, cenditions, or
requirements of such permit.

Sincerely,
~ .

e

E‘-is)rict Manager

- Cc: Ted Tyndall, Assistant Director, DCM

Roy Brownlow, Compliance Coordinator, DCM

Jift Hickey, DOJ

Christine Goebel, DOJ

James E. Wallace (Registered Agent, Riggings Homeowners, Inc.)
William G. Wright (Shipman and Wright)

ENCLOSURE

127 Cardinal Drive Ext., Wilmington, North Caralina 28405-3845
Shene: (210) 796-7215\ FAX: 910-359-2004 \ Iniemel: www.necoastaimanagemant.net
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Ms. Jean Cashion
August 15, 2006
Page 4 of 4

RESTORATION PLAN AND AGREEMENT
For
Riggings Homeowners' Association Property
CAMA Violation Mo, 06-710D
Property located at 1437 Fort Fisher 8lvd., New Hanover County

All existing sandbags at the Riggings Condominium site must be completely removed. The method of
removal of the sandbags must be coordinaled through and approved by the Division of Coastal
Management prior to the placement of heavy equipment on the ocean beach.

I, Jean Cashion, as President of the Riggings Homeowners' Association, agree to remove all existing
sandbags at the Riggings Condominium site and to coordinate the removal with the Division of Coastal
Management. -

We agree to complete this restoration to the satisfaclion of the Division of Coastal Management (DCM) by
September 15, 2006, or provide an explanation for non-compliance and a reasonable request for time
extension. When corrective actions are complete, | will nctify the GCM so the work can be inspected.

SIGNATURE:

DATE.

it is the policy of the Coastal Resources Commission lo fevy a minimum civil assessment $350 and higher against alf violations
of this lype depending upon the damage fo the resources. If resloration is not undertaken or salisfactorily compizied. a
substantiafly higher civil assessment will be levied and an injunction sought lo require resforation.

127 Cardinal Drive Ext., Wilmington, North Carolina 28405-3845

Phone: {910) 796-7215\ FAX: 910-350-2004 \ Internst; wwwnccoaskalmunagemuninnt
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North Carolina Department of Environment and Natural Resources

Division of Coastal Management
Michael F. Easley, Governor Charles S. Jones, Director William G, Ross Jr., Secrelary

NOTICE OF CONTINUING VIOLATION
September 18, 2006

CERTIFIED MAIL #7006 0100 0000 0881 8774 RECEIVED
RETURN RECE!PT REQUESTED .

SEP 21 2006
Riggings Homeowners' Association | .
i i N.C. ATTORNEY GENERAL
c/a Ms. Jean Cashion, President Cé ATTORNEY GENER
PO Box 157

Kure Beach, Nerth Carolina 28449

RE: NOTICE OF CONTINUING VIOLATION AND REQUEST TO CEASE UNAUTHORIZED
DEVELOPMENT ~ CAMA VIOLATION #06-71-D

Dear-Ms. Cashion:

This letter is in reference to the Notice of Violation that was issued to you on August 15, 2006 by the
North Carolina Division of Coastal Management for unauthorized development in violation of the
Coastal Area Management Act {CAMA). The violation occurred onsite your property located at the
Riggings Condominiums adjacent to the Aflantic Ocean located in or near Kure Beach, off Fort
Fisher Blvd., New Hanover County, North Carolina.

Informalion gathered by me for the NC Division of Coastal Management shows that you have
violated the terms or conditions of CAMA/Oredge and Fill State Permit No. 13355-D which was
issued to you by the Coastal Resources Commission and the North Carclina Department of
Environment and Natural Resources. | hereby request that you immediately CEASE AND DESIST
such violation(s) and comply with the terms and conditions of the above permit.

On December 3, 1994, State Permit No. 13355-D was issued to The Riggings Homeowners'
Association for the inslallation of new temporary erosion control structures, in this case sandbags,
adjacent to the Atlantic Ocean on property located in New Hanover County, North Carolina, off Fort
Fisher Blvd. This permit was issued for a CAMA Major Development in an Area of Environmental
Concern, in accordance with North Carolina General Statutes (N.C.G.S.) 113A-118, and for
excavation and filing, N.C.G.S. 113-229(a). This permit included the following terms and -
conditions(s): '

1. A temporary erosion conltrol structure may remain in place for up to two years aiter the date
of approval if it is protecting a building with a total floor area of 5000 sq. ft. or less, or for up

127 Cardinal Drive Ext., Wilmington, North Carolina 28405-3845
Phone: 910-796-7215\ FAX: 910-350-2004 \ Internet; www.nccoastalmanagement.nel

An Equal Cpportunity \ Aliirmztive Action Employar - 50% Recycled ' 10% Post Consumer Paca:
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Riggings Homeowners' Association
cfo Ms. Jean Cashion, President
September 18, 2006

Page 20of 4

lo five years if the building has a total floor area or more than 5000 sq. ft. A lemporary
erosion control struclure may remain in place for up to five years if it is protecting a bridge or
a road. The property owner shall be responsible for removal of the temporary structure
within 30 days of the end of the allgwable time period. -

Any subsequent violation of these narrative standards as incorporated within the permit shall be a2
permit violation. For the following reasons, you are in violation of the above lerms and conditions(s)
of your permil:

1. The Riggings Homeowners' Association was granted four variances from the Coastal
Resources Commission (CRC) aliowing the time period for removal of the sandbags
autharized under CAMA General Permit No.13355-D and for the pre-existing sandbags to be
extended. The last CRC Variance, issued in a final order daled April 25, 2005, allowed the
sandbags to remain in place until the expiration of a FEMA grant which was awarded to the
Town of Kure Beach to acquire the current site of the Riggings Condominiums once the
buildings were relocated across NC Highway 421.

2, Mr. Chris Crew, State Hazard Mitigation Officer with the N.C. Division of Emergency
Management, nolified the Division of Coastal Management that the FEMA grant had been
terminated effective June 1, 2006.

3. My July 10, 2006 letter notified you that the sandbags must be removed within 30 days of
the receipt of the letter that was delivered by the U.S. Postal Service on July 14, 2006.

4. Aninspection of the properly on August 15, 2006 revealed thal the sandbags had not been
removed.

To comply with the terms and condition(s) of the permit, you must:

Totally remove all existing sandbags at the Riggings Condominium site. The melhod of
removal must be coordinated through and approved by the Division of Coastal Management
prior to the placement oi heavy equipment on the ocean beach.

A civil penalty of up to Twenty-Five Hundred Dollars ($2,500) may be assessed, or an injunction or
criminal penalty may be sought against any person who violates a CAMA Major Development permit.
it is the policy of the Coastal Resources Commission.to assess a minimum civil penalty of $350
against all violations. This is done to recoup some of the costs of investigaling violations and/or to
compensale the public for any damage to its natural resources. Whether a higher amount will be
assessed will depend on several factors, including the nature and area of the resources that were
affected and the extent of the damiage to them. If restoration of the affected resources is requested
but is not undertaken or completed satisfactorily, a substantially higher civil penally will be assessad
and a court injunction will be sought ordering resloration (N.C.G.S. 113A-126). In addition, criminal
penalties, damages, and/or an injunction may be sought against any person who violates a Dredge
and Fill Permit in accordance with N.C.G.S. 113-229(k) and (1.

127 Cardinal Drive Ext., Wilmington, North Carolina 28405-3845
Phone: 910-796-7215\FAX: 910-350-2004 \ Internet: www.necoastalmanagement.net

An £qual Opportunily \ Afiirmalive Acticn Employer - 50% Recycied \ 10% Fost Consumsr Pagsr
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Riggings Homeowners' Association
¢lo Ms. Jean Cashion, President
September 18, 2006

Page 3of 4

You have failed or refused to complete the restoration requested in both my July 16, 2006 letter and
the August 15, 2006 Notice of Violation. Based on the following, | conclude your failure or refusal to
comply with the permit terms and conditions constitutes a willful and continuing victation of the
Coastal Area Management Act.

In accordance with the N.C. Administrative Code, Subchapter 7J.0409(0)(4)(G)(ii), you may be
subject to-a daily minimum penally of one hundred dollars {$100.00) per day starting from the date of
receipt of the Nolice of Violation. A court order may also be sought for an injunction to require
restoration as described above.

Once the project site is brought into compliance with terms and conditions of CAMA/Dredge and Fill
State Permit No. 13355-D, you will be notified as to the amount of a civil assessment. Please call me at
(310) 796-7215 should you decide to enter into good faith negotiations in resolving this matter. | am
available to meet with you onsite to discuss the requested restoration measures.

Sincerely,

A ™

Gregson \

Rligfrict Manager

Cc: M. Ted Tyndall, Assistant Director, DCM

Roy Brownlow, Compliance Coordinator, DCM

Jilt Hickey, DOJ

Christine Goebel, DOJ

James E. Wallace (Registered Agent, Riggings Homeowners Inc.}
William G. Wright (Shlpman and Wright) -

ENCLOSURE

127 Cardinal Drive £x1., Wilmington, North Carolina 28405-3845
Phone: 910-796-72151 FAX: 910-350-2004 \ intemnet: www.nccoastalmanagement.net -
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Riggings Homeowners' Association
c/o Ms. Jean Cashion, President
September 18, 2006

Page 4 oi &

RESTORATION PLAN AND COMPLIANCE AGREEMENT
For
Riggings Homeowners' Association Property
CAMA Violation No. 06-71D
Property located at 1437 Fort Fisher Blvd., New Hanover Counly

All existing sandbags at the Riggings Condominium site must be completely removed. The method
of removal of the sandbags must be coordinated through and approved by the Division of Coasta
Management prior to the placement of heavy equipment on the ocean beach.

|, Jean Cashion, President of the Riggings Homeowners' Association, agree to have all existing
sandbags removed from the Riggings Condominium site and to coordinate the removal with the
Division of Coastal Management.

The Riggings Homeowners' Assaciation agrees to complete this restoration to the satisfaciion of the
Division of Coastal Management (DCM) by September 15, 2006, or provide an explanation for non-
compliance and a reasonable request for time extension. When corrective actlons are complete, | will
notify the DCM so the work can be inspected.

SIGNATURE:

DATE:

It is the policy of the Coastal Resources Commission to levy a minimum civil assessmeni S350 and higher against all
violations of this lype depending upon the damage lo the resources. If restoralion is not undertaken or salisfactanily
completed, a substantially higher civil assessment will be levied and an injunction sought fo require resioration.

127 Cardinal Drive Ext., Wilminglan, North Carolina 28405-3845
Phone: 910-796-7215\ FAX: 910-350-2004 \ Internet: www.nccoastalmanagement.ne!

An guat Opponiunity \ Alfirmative Action Emgioyar - 30% Racyclad | 10% Sesi Consumar Pagsr
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STATE OF NORTH CARQLINVA BEFORE THE NORTH CAROIINA
COASTAL RESOURCES COMMISSION
COUNTY OF NEW HANOVER CRC-VR-03-02

IN THE MATTER OF:
PETITION FOR VARIANCE
BY RIGGINGS HOME
OWNERS ASSOCIATION

e e

This matter was heard on oral arguments and stipuiated facts at the reqularly suhedal.cd
meeiry of tlt:c North Carolina Coastal Resources Commission (hereinafter CRC) on A pril 8, 2005,
w Morchead City, Norh Carolina pursuant o N.C.G.S. § 113A-120.1 and T15A NCAC 77 L700,
gt seq. Assistant Attorney General Christive A. Goebel appeared for the Department of
Env:ronment and Natural Resources, Division of Coastal Management; Deborah Holmes appeared
on behalf of Petitioner Riggings Home QOwners Association. |

Upon consideration of the record documents and the arguments of ‘he parties, the CRC
adopts ‘he following:

STIPULATED FACTS
1. The Riggings Homeowners Association, fic., represents unit owners in the Riggings
Condeminiwn which is located in Kure Beach, New Hanover County, North Caroiina.
2. The Rigzings Condorninium has been imminently threatened by crosion since 1985, and a
sandbag r;evetment has been used to protect it since that time.
3. The first CAMA permis for sandbags at the Riggings were issued by the Local Permmt

Qffizer for the Town of Kure Beach.

1. Since 1962, tke CAMA permiits fo-the sardbagskavebecn issued by ths Division o f Constal
Manigeirent.
s 0 e DCM isued CAM A Ceneral Pacvit Ne. 13333.D cuthorizing sherypal: ¢ ke
e
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suhdbags aud the addition 9f new cres.
6. Permit No. 13333.D wus mod:fi=d in Febrary, 1993, ta allow the tilling of holes 1n the
revetment with sandbags.

The sandbags which were n place when Permit No. 13335.) ex»irad on NMarch £, (695,

could remain '» place for fve years fom May 1, 1995, ie, nni! May 1, 200),

3. The sancbags at the Riggings Condominium were to be removed on or before May 1, 2600.
9. b1 October 1997, after a contested case heanng, the Coastal Resources Commission held that

the Rigging; Homeowners Assaciation could continus to repair or replace the sandbags pexmi&ed
wader Perrnit No. 13355-D for the full period authorized under its rules.

1. The Riggings Homeownars Association, Inc, did not seek judicial review of the
Commission’s Order. |

1. FortFisheris iocatéd onthe shoreline immediately s:)utﬁ of the Riggings Condeminiun, and |
the Corps of Engineers kas constructed 2 seawall to protect the fort from erosion.

12, There arethree Coquina Rock outeroppings within si zhtofthe Riggings Condcminium; and
the largest one is direcily in from of the Riggings.

13.  Alargepartoftherock outcroppingin front of'the Riggings was uncovered during Hurricane
Floyd, and the vegetation was uprooted by the siorm surge.

14 The coquina rock outcroppings were registered as the Fort Fisher Coquina Quterop Naral
Arveaon February 6, 1932, |

[5.  Sometimes the sandbags are buried under sand and scmetimes they are exposad Jdepending
on the Beach pra filz which van change JQuiexly. -

i
L

Whether the pubiie can walk domg e Bewnh althoat detoursg Tendward wronnd e
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sardbags depends on the beuch prefile, but 2ven a2 high tdes, the pdblic can ye: zronnd the Hags by
somz batweeail the hags and the most acearward by iding.

170 Buenveen 1996 and 2009, Narth Carolina was struck by a Fich mimber of bustizwnes, Duriay
1525 und 29, back-to-back husricanca made landfall at the mouth of the C iape Fear Rivar clmost
exactiv at [ort Fisher, wnd Humicans Bornie struek the arca ia 1998, The Riggings Condominium
has a flocr area of greater than 5,000 sq. fi.

18.  On May 26, 2000, the Coastal Resources Commission granted a variance 1o the Riggings
Condominium Association extending the deadline for removing the sandbag revetment until Mav
26, 2001.

19. The last Carolica/Kurs Beach Renourishment Project in 2001 included a large part of
Carolina Beach and 98 percent nf Kure Beach but fell approximately 1,500 feet short of the Riggings
Coodominiun. | - | |
20. The Riggings Association tried unsucesssfully 1o get the Corps of Engineers to extend the
2001 Carolina/Kure Beach Renourishment Project southward all the way to the Riggingé complex,
The next project will stop some 2,500 feet north of the Riggings with the wansition area stopping
some 600 feet north of the Riggings.

21,  The Corps of Enginccrfs informed T1.S. Representative Mike Melnryre by letter dated
February 25, 2300 that the “primary reason that ke (beach nourishment) project stogs short of the
Riggings is due to the intertidal coquina reck outcropping.” The letter further stztes that the “recle
QUICEIPPIRE 1as been declared a.' natural keritage area by .thc Nerta Carolina Nataval Haritage
Pregrem ad sarnag them vwas not an acceptable atternative,

22, TheRiggings Hemecwrers Assaciation suwns sropeity across the street of fafficient sire to

-d
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vzlec ate o pehuitd ol the bonklings.
ReS Tha Rezings Hameowners Assostation v k=] with the RureBeach Cin Conzeil ro resolve
several Lsues invonving the rel-uition of rhe busidings, and the Council approvad the iniidai
relac ation preporal.

RES Afeer obtaining estimates for relocating the condorinium, the Riggines Homeowners
Assoctation scught finaricial assistance in relocating the condominium by contacting the North
Caro lina Division of Emergency Mznagement, the Natural Heritage Trust Fund and the Division of
Coastal Management, as well as requesting the Town of Kure Beach to act as applicant for beach
access andsor FEMA grants.

25.  OrFsbruury 4, 2002, the Coastal Resovrces Commission granted a veniance to the Riggings
Condeminium Agsociation ﬁn;thcr extending the deadline for removal urtil May 23_; 2003,

26, OnOctober 8, 2002, Chris Crew of the North Carolina Divisiox of Emergency Management
* met with Petitioners’ representatives, the Carolina Beach mayor and other elected officials and
deterrined among other findings that the Riggings is “potentially eligible” for flood mitigation
assistance funds which will become availabie in 2093,

27.  OnMay9,2003, the Commission signed an order granting a variance to allow the sandbags
to remain in place until May 9, 2005. |

28, In July 2004, the Town of Kure Benck was awarded 2 $3.6 million dollar FEMA grant -to

acqui.re “be current stie once the Rigaings relocates across the street. The grant includes $2.7 million

dollars o FEMA, and ‘he Petitionars will centribute the remaining $900,000.60, consisting

mairly of the oceanfrort \and Jdosation to the City once they have relocated. The srant Jasts waril

June 2007,
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29, AzofMarch 103, Petitiseers are currently working with urc aitecrs 1 ad sup eyors 9 talize
pans 1o cehatid the structurss acress the street and remove the curent structures. and have
contraciors ready 1o siwt conivmctien cnce he planning is complete,

32, The sumrent Variance Request was filed with the Director, Division of Coastal Management,

on February 14, 2093 to keep the sandbags in place until the relocaton has taken place.

.

CONCLUSIONS OF LAW
L. The CRC has jurisdiction over the parties and the subiect matter.
kA The parties have been correct.y designated and tiere is 70 quest:on of nusjoinder or
nonjoinder of parties.
3 All notices for the proceeding were adequate and proper.

4, The Petitioner has demonsirated that strict application of Rule  1SANCAC 7H
.1705(2)(7) will result in unnecessary hardship. Thé Petitioner's vadiance request materials and the
staff recommendation are incorporated by reference as support for this conclusion.

5. Petitioner has demonsuratad thatits bardship is peculiar to Petitioner’sproperty. The
Peritioner's variance requcst materials and the sraff recommendation are incorporated by reference
as support for this co-nclusion.

6. Tlie Petiticner has demonstrated shat its hardship does not result from actions it has
taken. The Petiticner's variance request marerials and the staffreconmmendation are incorporated
by retercnce as support for tais conclusion.

7. | The Petitioner has demonstrated thai its propesec develcpment is within the spirit,
purpese and intent of the Commission's =ules; that it wi'l sceure public sa’ety and weliare; ard tiat

it will preserve substantial iustice. Tne Peditiones's variance requast materiais and the staff
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recorunendation iwe insetporated by refererce as suppott ior this coaclusion,
ORDER
THEREFORE. the vanance from T154 NCAC 7H .| T03(a)Ty i3 GRANTED 10 allow tha
suichags W remain in place unbil the FEMA Jrant expires 1o fune, 2007,  Pestioner shall be
tesporsible for removal of tha sandbaas pricr o expiration of the FEMA grant. This condition is
Consisten: \.vim Pengoner’s representation at the April 3, 2005 CRC mccting;. that the araat r2quires
Petitionet to remove the sandbags prior to its expiration,
The grantirg of this variance does not relieve Petitioner of the responsibility for obtaining
a CAMA permit from the proper permitting authority,
Thisthe £ _day of April, 2005,
P A
7. Vg
Courtney Hacknfy, Chairman ¢
Coastal Resources Commission
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(FRITFICATE OF SERVICE

This {s to cerify that  have caused the foreg;0ing Final Ordet to be sen ed upon the Petitioner
by depositing a cepy therzof in the U.S. Pestal Service CERTIFIED MAIL. -REIU[LN RECEIPT
REQUESTED with sufficient postaze for delivery and addressed to:

RIGGINGS HOME OWNERS ASSOCIATION
Lioyd Steve Goodson

3.6 Valley Rd.
Fayetteville, NC 28305

Christine A. Goebel Heand Delivery
Assistant Attorney General
N.C. Department of Jusrice

This the 8{ day of April, 2005,

ecial Deputy Attorney Genarat
N.C. Department of Justice

2001 Mail Service Center
Raleigh, NC 27699-9001

(915) 716:6942

Counsgl to the Commission
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STATE OF NORTH CAROLINA BEFORE THE NORTH CAROLINA
COASTAL RESOI'RCES COMMISSION
COUNTY OF NEW HANOVER CRC-VR - 03 -6

[N THE MATTER OF:

PETITION FOR VARLIANCE

BY THE RIGGINGS
HOMEOWNERS ASSOCIATION

FINAL ORDER -~ - == -

|||\JI -

“ L-JJ

S mest® s gt

This matter was heard on oral arguments and stipulated facts at the regularly scheduled
meeting of the North Carolina Coastal Resources Commission (hereinafter CRC) on April 23, 2003
in Atlantic Beach, North Carolina pursuant to N.C.G.S. § 113A-120.1 and 15A NCAC 7J.0700, et
seg. Assistant Attomey General David G. Heeter appeared tor the Department of Environment and
Natural Resources, Division of Coastal Management; H. Glenn Dunn appeared on behalf of
Petiticners.

Upon consideration of the stlpulated facts, rccord documents and the arguments of the
pamcs the CRC adopts the fo!lowmg

§TIP ULATED FACTS

. The Riggings Homeowners Association, Inc., represents unit owners in the Riggings
Condominium which is located in Kure Beach, New Hanover County, North Carolina.

The Riggings Condominium has been imminently threatened by erosion since 1983, and a™ -
sandbag revetment has been used to protect it since that time.

~J

L)

The tirst CAMA permits for sandbags at the Riggings were issued by the Local Permit
Officer for the Town of Kure Beach. '

4. Since 1992, the CAMA permits for the sandbags have been issued by the Division of Coastal
Management.

5. In 1994, the DCM issued CAMA General Permit No. 13355-D authoriziny the repalr of the
sandbays and the addition of new ones.

0. Permit No. 13335-D was rodiled dn Februan, 1993, w0 al'ew e llin g 2fhojes in the

cevetment with sandbays.

The sundbags which were in place when Pomiit No. l“'“ D espirad cn March 3, 1995,
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3.

1.

.

4.
15.

16.

2 -4

. M .
.
+

Thie sandbaygs at the Riggings Condominiwm were 1o be removed on or betoreday [, 2000,

‘ \ R . . Q0,0 . -
liv Oczaizer 1997, atter a contested case hearin 4. the Coastal Resources Comnirssion held that
the Riggings Homeowners Association could continuc to repair or replace the sandbays
rermitted under Permit No. 13355-D for the tuli period authorized under its rules.

The Riggings Homeowners Association, Inc. did not seek judicial review of the
Commission’s QOrder.

Fort Fisher is located on the shoreline immediately south of the Riggings Condominium, and
the Corps of Engineers has constructed a scawall to protect the fort from erosion.

. There are three Coquina Rock outcroppings within sight of the Riggings Condominium, and

the largest one is directly in front of the Riggings.

- A large part of the rock outcropping in front of the Riggings was uncovered during Hurricane

Floyd, and the vegetation was uprooted by the storm surge.

The cochina rock outcroppings were rchStered as the Fort Fisher Cochina Outcrop Natural
Area on February 6, 1982,

Sometimes the sandbags are buried under sand and sometimes they are exposed depending on
the beach profile which can change quickly.

Whether the public can walk along the beach without detouring landward around the
sandbags depends on the beach profile, but even at high tides, the public can get around the
bags by going between them and the oceanward building.

- Between 1996 and 2000, North Carolina was struck by a h10h number of hurricanes. During

1996 and 99, back-to-back hurricanes made landfall at the mouth of the Cape Fear River
almost exactly at Fort Fisher, and Hurricane Bonnie struck the area in 1998. The beach has
not recovered to its pre-hurricane cordition. The Riggings Condominium has a floor area of
greater than 5,000 sq. fi. '

- On May 26, 2000, the Coastal Resources Commission granted a varance to the Rizgings

Condominium Association ettendmv ‘he deadiine for removing the sandbag revetment until
May 26, 2001,

waast Carolina Kure Beach Rencurishmen: Project in 2001 inciuded 2 laz: pars of

Tk
Curenira Bzach and 93 percent of Kure Beach Sut Sli approximazely 1,530 foet shoes of the
Rizgings Condeminium.
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. On Fzhruary 4, 2002, the Coastal Resources Commissicn graniad a varianse to the Rig
"

3
e . . Laf 1200
2001 Carofina Kure Beach Renourishunent Project southward all the way (o, the Riguings P
complex, The next project will stop some 2,300 feet nocth of the Riygings with tRtransition -

~em oy T

area stopping some 600 feat north of the Riggings. DAL A

21, The Corps of Engincers informed U.S. Representative Mike Mclnture by letter Jated

February 23, 2000 that the “primary reason that the {beach nourishment) project stops short
of the Riggings is due to the intertidal cochina rock outcropping.” The letter further states
that the “rock outcropping has been declared a natural heritage area by the North Carolina
Natural Heritage Program and burying them was not an acceptable altemnative.”

. The Riggings Homeowners Association owns property across the street of sufficient size to

relocate all the buildings.

. The Riggings Homeowners Association has been working with the Kure Beach City Council

to resolve several issues involving the relocation of the buildings, and the Council has
approved the initial relocation proposal. '

. The relocation proposal may have to be modified because of FEMA guidelines.

- The Riggings Homeowners Association cannot just relocate the most oceanward building

across Highway 421. Because the other buildings biock the relocation of the oceanward
buildiny, the entire condominium complex must be relocated across the highway.

. On September 21, 2001 the Riggings Homeowners Association obtained a written estimate

from Carolina Specialists, [nc. of Wilmington, N.C. for moving the condominium complex
across the Highway 421 to property owned by the Association. The amount of the estimate
was $2,649,978.00. (Sce Attachment F to the Staff Memorandumy)

. The Association has sought written estimates from other contractors from Myrtle Beach, but

has not yet received them.

. Since obtaining the estimate for relocating the condominium, the Riggings Homeowners

Association has sought financial assistance in relocating the condominium by contacting the
North Carolina Division of Emergency Management, the Natural Heritage Trust Fund and the
Division of Coastal Management, as wel} as requesting the Town of Kure Beach to act as
applicant for beach access and’or FEMA grants.

.)—in.'rs
T 133

Cendeminizm Association further extending the deadline tor removal uneil May 23, 200

CRezardine the vanance issued 1o Putitioners in 2002, the DCM siatt ook the [ilowing
= 3 -
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id) [t agreed that unnecessary hurdships wiil result from strict applicatiotrof the
guidelines, rules, standards or other restriczions applicable to the property. '*' 3
oo "; - P

Vi L,

-

ey,

ib) [t agreed that the condition wiviayg Sse to the hardships are peculiar to the
property.

31, The Riggings Homeowner's Association has been prohibited from pushing up sand trom in
tront of the sandbags in order to cover them.

32, Sandbays are the only structural alternative to beach renourishment allowed under CAMA
development standards for protecting structures trom ocean erosion.

33. On Qctober 8, 2003, Chris Crew of the North Carolina Division of Emergency Management
met with Petitioners’ representatives, the Carolina Beach mayor and other elected officials
and determined among other tindings that the Riggings is “potentially eligible” for flood
mitigation assistance funds which will become available in 2003, (Attachment G to the Staff
Memorandum ts the Site Visit Report by Chris Crew dated 10/18,/02.)

34. On March 7, 2003, Jim Gregsor,:l, District Manager, Division of Coastal Management, sent a
letter to Steve Goodson, President, Riggings Homeowners Association, advising that all
sandbags authorized under CAMA General Permit No. 13355-D must be removed by May
26, 2003,

35. The current Variance Request was filed with the Director, Division of Coastal Management.

on March 24, 2003,

Upon consideration of the stipulated facts, record documenis and the arguments of the
parties, the CRC adopts the following:

CONCLUSIONS OF LAW

L. The CRC has jurisdiction over the parties and the subject matter.
2. The parties have been correctly designated and there is no question of misjoinder or

nonieinder of parties.

R} All notices for the proceding were adequaze and proper.

. . ' .
e eoe i inmel e candiig

4, The Petitioners have demonstrated skat siict application of Rules 134 NCAC TH

e 2B and ONY o thair pomiit apn

e



)

W the project property,
. The P titicaers have demonstrated that theie hardship does not e2sult from thetr vwn
actions.
i The Petitioners have demonstrated that their proposed development is within the
sprrit, purpose and intent of the Commission's rules; that it will secure public safcty and weltare
and that it will preserve substantial justice.

ORDER
THEREFORE, the petition for variance from Rules 15A NCAC 7H .0308(a)(2)(F) and (N) is
GRANTED for a period of two years from the date of this Order. ‘

This the 9th day of May, 2003. 5
&(ﬁéﬂ[ ~ ";ﬂ}ij:'/fﬂ'&ﬂ/}

Euoene"'h Tomlinson, Jr., Chairman
Coastal Resources Commission
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CERTIFICATE OF SERVICE

This is to certify that [ have caused the toreveing Fin
oy depesiting a copy thereot in the LS. Posal Serv

first class mail and addressed o

H. Glenn Dunn

Poyner & Spruill, LLP

PO Box 10096
‘Raleigh, NC 27605

This the E day of May, 2003.

al Order o be served upon the Petitioner
e with sutticient postage tor delivery by

. Yrottoe)

- JHYB. Hickey Q
ecial Deputy Attorney Gen

N.C. Department of Justice
P.O. Box 629

Raleigh, NC 27602-0629
{319) 716-6942
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STATE OF NORTH CAROLINA BEFORE THE NORTH CAROCLINA
COASTAL RESOURCES COMMISSION

COUNTY OF BRUNSWICK CRCO1-15

IN THE MATTER OF:
PETITION FOR VARIANCE

BY RIGGINGS HOMEOWNERS
ASSOCIATION

[N D

R e

This matter was heard on oral arguments and stipulated facts at the regularly scheduled
meeting ot the North Carolina Coastal Resources Commission (hercinafter CRC) on October 23,
2001, in Wilmington, North Carolina pursuant to N.C.G.S. § 113A-120.1 and T{5A NCAC 71.0700,
et seq. Assistant Attome); Gt‘:nera! Dave 'Hec:ter appeared for the Department of Environment and
Natural Resources, Division of Coastal Management; Dina Goodson, President, appeared for

Petitioners, Riggings Homeowners Association.

Upon consideration of the stipulated facts, record documents and the arguments ot the
parties, the CRC adopts the following:
| NDIN EFACT
i The Rizgings Homeowners Association, Inc., represents unit owners in the Riggiﬁgs .
Condominium *vhich is located in Kure Beach, New Hanover County, Noriht Carolina.
. te Riggimgs Comdominium has been imminendy threatened by erosion sinve f983, and a

sandbag ceverment has been used 0 protect it sipea that tisee,

fu

D OANMN pernnts Gerosandt oy o the Regonos s s e b D P

EXHIBIT




Otticer tor the Town of Kure Beach.

3. Since 1992, the CAMA Fermits Yor the sandbags have been issued by the Division ot Coasta
Management,

3 fn 1994, the DCM issued CAMA General Permit No. 13355-D authorizing the repair ot the
sandbags and the addition of new ones, |

6. Permit No. 13355-D was: modifted in February, 1995, to allow the filling of holes in the
revetment with sandbags,

7. The sandbags which were in place when Permit No. 13355-D expired on March 3, 1995, may
remain in pluc-e for five years from May 1, 199s.

3. The sandbags at the Riggings Condominium must be re&:oved on or be£’0re May 1, 2000,

9. {n October 1997, after a contested case. hearing, the Coastal Resources Commission held that

the Riggings Homeowners Association _couid continue to repair or replace the sandbags
permiitted under Permit No. 13355-D for the full period authorized under its rufes.

0. The Riggings Homeowners Association, Inc., did not seek judicial review of the
Commission’s Order.

[1. Fort Fisher is located on the shoreline immediately south of the Riggings Condominium, and
the Corps of Engineers has constructed a seawall to protect the fort from erosion.

I2. There are three Coguina Rock outcroppings within sight of the Rigginygs Condominium, and
the fargcst one t$ {ocated direetdy in frong of the Riguings.

B3o 0 Nlarae pact ot the rock DUCrapping in foont o the Rigzinzs wis unoavered durng Humreane

[ 3. . P - - L. P ', e I F—
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The beach has not recovered to its pre-hurricane condition.

During the Last four years, North Carolina has Leen struck by a high number of hurricanes,
During 1996 and 99, back-to-back hurricanes made landtall at the mouth of the Cape Fear
River almost exactly at Fort Fisher, Hurricane Bonnie struck the area in 1993,

The last Carolina Kure Beach Renourishment Project included a large part of Carolina Beach
and 98 percent of Kure Beach but fell approximately 1,500 feet short of the Rigginys
Condominium,

The Riggings Association tried unsuccesstully to get the Corps of Engineers to extend the
2001 Carolina;Kure Beach renourishment projcct southward all the way to the Riggings
complex. The next project wili stop some.VZ,SOO feet north of the Rjggings with the transition
area stopping some 600 feet north of the Riggings.

The Riggings Homeowners Association owns property across the street of sufficient
size to relocate all the buildings.

The Riggings Condominium has a floor area of greater than 5,000 sq. ft.

On May 26, 2000, the Coastal Resources Commission granted a variance to the

Riggings Condominium Association extending the deadline for removing the sandbag
revetment until May 26, 2001,

The Riggings Association tried unsuceessfully to get the Corps of Engineers to extend the
2601 Caroiina Kure Beach renourishment project southward all the way to the Rigginys
COmpe.

[ AT IR R e e e eeal 2t . s ey . - b, N e E -y
The 2000 Carsling Koo Peast SRR prvect stonped o DS sber ageh
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of the Rizgings Condominium,

2+ The Riggings Homeowners Association has been working with the Kure Beach City
Counctl to resolve several issues involving the relocation of the buildings, and the
Council has approved the initial relocation proposal.

25.  The relocation proposal may have to be modificd because of FEMA guidelines,

26.  The current Variance Request was filed with the Director, Division of Coastal
Management, on June 26,2001,

27 The Commission’s consideration of the Homeowners Association’s’ current variance
request was._continued until its October, 2001, meeting,

8. The Homem}vner's Associa;ion has been prohibited from pushing up sand from in front 'ot;
its sandbags in order to cover them.
Based on the foregoing Stipulated Facts, the Coastal Resources Commission makes the

following:

CONCLUSIQNS QF LAW

L The CRC has jurisdiction over the parties and the subject matter.

2. The parties have been correctly designated and there is no question of misjoinder or

nonjoinder of parties,

3. All notices tor the proceeding were adequate and proper.
4. Tie Commission ¢lecss ' exiend the variunce to May 24, 2003,
ORDER
FHERCEORE the nemion Mo i 0 s e oy CrEIe il Ter e g T
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sandbags is GRATNED until May 26, 2003.

Rcol
This the (/f{b’ day of February, 2664

&ﬁﬁw . Iputise ,;_,)1 -

Eugent B. Tomlinson, Jr., Chairman
Coastal Resources Commtaslon
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CERTIFICATFE OF SERVICE

This is to cortify that [ have caused the foregoing Final Order to be served upon the Permintee
by depositing a copy thereot in the U.S. Postal Service with sufficient postage for delivery by first
class mail, certitied mail, retum receipt requested and addressed to:

Dina Goodson, President

Riggings Homeowners Association
316 Valley Rd.

Fayetteville, NC 28305

F-Cérqu oCco3
Nevember—06+.

Lo AL ]
$4mes P. Longest, Jr. ¥

Special Deputy Attorney General
N.C. Department of Justice

P.O. Box 629

Raleigh, NC 27602-0629

(919) 716-6954

i
This the L/f— day of

ep 52507
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STATE OF NORTH CAROLINA , BEFORE THE NORTH CAROLIN A
COASTAL RESOURCES COMMISSION

COUNTY OF BRUNSWICK CRC 00 - 10

[N THE MATTER OF; )

PETITION FOR VARIANCE ) FINA R

BY RIGGINGS HOMEOWNERS ) i

ASSOCIATION )

This ﬁattcr was heard on oral arguments and stipulated facts at the regularly scheduled
meeting of the North Carolina Coastal Resources Commission (hereinafter CRC) on May 26, 2000,
in Tarboro, North Carolina pursvant to N.C.G.S. § 113A-120.1 and T15A NCAC 71.0700, et seq,
Assistant Attorney General Dave Heeter appeared for the Department of Environment and Narural
Resourées, Division of Coastal Management; Dina Goodson, President, appeared for Petitioners, |

Riggings Homeowners Association.

Upon consideration of the stipulated facts, record documents and the arguments of ﬁlc
parties, the CRC 'adopts the following:
w
1. The Riggings Homeowners Association, Inc., represents unit owners in the Riggings

Condominium which is located in Kure Beach, New Hanover County, North Carolina.

-~

The Riggings Condominium has been imminently threatened by erosion since 1985, and a
sandbag revetment has been used to protect it since that time.

The first CAMA permits for sandbags at the Riggings werz issued by ths Local Permit

[FF)]

Officer for the Town of Kure Beach.

4=

Since L2920 the CAMA permirs for the sandbags nave bean fssied 9y e Devisoe sl
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10.

11.

12.

- 13,

14.

16.

Managesment.

In 1993, the DCM issued CAMA General Permit No. 13333-D authorizing the repair of the
sandbags and the addition of new ones.

Permit No. [3355-D was modified in February, 1995, to allow the filling of holes in the
revetment with sandbags.

The sandbags which were in place when Permit No. 13355-D expired on March 5, 1995, may
remain in place for five years from May 1, 1995.

The sandbags ax the Riggings Condominium must be removed on or before May 1, 2000.
In October 1997, after a contested case hearing, the Coastal Resources Commission held that
the Riggings Homeowners Associatiox; could continue to repair or replace the sandbags
permitted under Permit Na. 13355-D fo:‘r the full pen'od: authorized under its rules.

The Riggings Homeowners Associaﬁon, Inc., did not seek judicial review of the
Commission’s Order.

Fort Fisher is located on the shoreline immediatety south of the Riggings Condominium, and
the Corps of Engineers has constructed a seawall to protect the fort from erosion.

There are three Coquina Rock outcroppings w