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Summary and Recommendation
Background and Summary

Reason for Proposed Action:

In August of 2014, the NC General Assembly adopted legislation that provided a broad program
to address existing and future coal combustion residual (CCR) management. The approved
legislation is referred to as the Coal Ash Management Act, or CAMA. Similarly, in December of
2014, the USEPA Administrator signed the “Final Rule: Disposal of Coal Combustion Residuals
(CCR) for Electric Utilities.” Relative to the dam safety elements of the EPA rule, the North
Carolina CCR requirements are very similar to those of the federal program. The EMC asked the
Division of Energy, Mineral, and Land Resources (DEMLR) staff to assess the equivalency of the
State’s CCR Dam Safety elements to those of the federal requirements and to recommend needed
changes in the State’s Dam Safety program. After the analysis, the staff prepared a proposed
additional rule, 15A NCAC 02K .0224, that would update the State’s CCR, Dam Safety program
to be “at least as protective as” the federal requirements.

Proposed Changes

e The size specifications to be regulated by the State’s CCR requirements have been reduced which may
bring a few impoundments under the jurisdiction of the State’s rules.

o Spillway design requirements have generally been made more restrictive to provide greater
safety.

e Conduit inspection requirements have always been in the Dam Safety program but they are
more-clearly outlined in these rule changes to provide emphasis.

o Inspections for Structural Stability and Slope Protection have been required by the State dam
safety program for years but these requirements are more-specifically dictated in the federal
CCR regulations. To make North Carolina’s program more closely match the federal
program, the criteria taken from the federal requirements will be included in the State rules.

e The self-inspection requirements are included in the federal rules which are in effect.
Adoption of those requirements in State rules will not alter the impacts to the operators of
regulated CCR facilities. A portion of the federal rule is adopted by reference.

Public Hearings Held

During the month of September 2018, the Department of Environmental Quality (DEQ), Division
of Energy, Mineral and Land Resources conducted four public hearings at the following dates and
locations where members of the Environmental Management Commission (EMC) served as the
hearing officers.

o September 4, 2018 in Goldsboro served by Dr. Suzanne Lazorick

o September 20, 2018 in Mooresville served by Bill Puette

e September 25, 218 in Asheville served by George Pettus

e September 27, 2018 in Reidsville served by Shannon Arata

Public Comments and Responses

There were only three letters received that specifically addressed the text of the proposed
Dam Safety rule in 15A NCAC .02K.0224. However, there were several general
comments made at the hearings, or provided in written comments, that could have an
impact on the proposed rule wording and those have been included in this report. A short,
summarized list of the “Major Comments Received” is provided in List B-1 below and
Tables B-2 and B-3 (also shown below) contain the oral and written comments received
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that relate to proposed CCR Dam Safety rule. Section F of this Report of Proceedings
contain copies of the letters received that pertain to the proposed rule.

List B-1 Major Comments Received (oral and written):

e Several citizens urged the Commission not to use the state rules as a substitute for the
federal rules.

e A citizen emphasized the importance of the state agency making dam information public
and easily visible.

o Duke Energy made several suggestions on reducing the inspection and analysis
requirements for closed impoundments.

e Duke Energy suggested that the proposed rule will require structural stability assessments
for closed impoundments that do not have any pool loading

e Duke Energy indicated that adding the federal CCR requirements of “five feet/20 acre-
feet” will require additional evaluations/testing at two sites.

e The Southern Environmental Law Center (SELC) suggested that “North Carolina does not
need, and DEQ should not establish, a DEQ permitting program for the federal CCR
Rule.”

e The Southern Environmental Law Center suggested that the proposed rules should include
a requirement for making Environmental Action Plans for coal combustion residual
impoundments available to the public.

e The SELC encouraged the EMC to adopt more stringent rules that prevent siting in
floodplains and to add incident management and emergency plans for coal ash spills.

e Clean Water for NC wants the rules to include more specifics for required instrumentation
for the weekly inspections and that the frequency of annual inspection of hydraulic
structures and the proposed five-year frequency for structural stability assessment be
increased.

Table B-2 Oral Comments Received at Hearings and Responses

(Only those comments related to the proposed rule are included.)

Comment: (oral) A citizen asked if the public would be able to see the (dam-related)
data that was provided to the State.

Response: Yes, all data, unless determined to be protected under state statutes,
such as being ruled a trade secret or confidential, is available for public
review. The agency will prioritize its efforts to utilize methods enable
access all collected data. All information related to dams is available to
the public by submitting an information request from to the dam safety
office with the exception of Emergency Action Plans which are not
provided to the public per North Carolina statute per NCGS 143-
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215.31(al) (6). However, it appears that Duke Energy has posted their
EAPs on their website.

Comment: (oral)

A citizen asked if dam inspections should be random and not
announced to the power company.

Response:

Although the staff recognizes that the concept of random inspections
does seem more appropriate for a regulatory agency, in most
situations, safety responsibilities dictate that the power companies be
made aware of an inspection to adequately prepare for site visit safety.
There are, however, situations, such as active dam construction
activities and ongoing enforcement, where frequent unannounced
inspections are beneficial.

Comment: (written)

Michael Caraway, representing the Down East Coal Ash Coalition,
stated that no agency is addressing the damage that has been done to
the people and the environment from past CCR storage and disposal
practices. He mentioned the effects of having a processing plant in his
back yard and noted that a friend had recently passed way from cancer.

Response:

The hearing officers appreciate the concern voiced by the Coalition
member and will encourage the agencies to look for opportunities to
use their authorities to bring improvements in those important areas.

Comment: (oral)

Several citizens noted that they had seen the cancer, diabetes,
compromised immunities and other adverse health effects on their
neighbors and themselves due to CCRs in the environment.

Response:

The hearing officers appreciate the concerns about adverse health
effects from exposure of harmful substances in the environment and
hope that the new dam safety rule will help reduce the potential for
exposure to coal ash.

Comment: (oral)

Lesley Griffith, a representative of the Southern Environmental Law
Center (SELC), encouraged the EMC to adopt more stringent rules that
prevent siting in floodplains or other landfills, that add incident
management and emergency plans and to have active plans for coal
ash spills. She urged the Commission not to use the state rules as a
substitute for the federal rules and to put a hold on permits for Lee,
Buck and Cape Fear until all research is complete.

Response:

The hearing officers appreciate the concern voiced by the SELC
regarding siting of landfills in floodplains. As for using the State rules
for the federal rule (program delegation), the proposed rule change
does not include any delegation proposal. Emergency Action Plans
(EAPs) are required by state statute for high and intermediate Hazard
dams.
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Comment: (oral)

Hope Taylor with Clean Water for NC suggested that the definition of
100 yr flood is insufficient given climate change.

Response

The 100-year flood values are determined from the National Oceanic
and Atmospheric Administration (NOAA) Atlas 14 program that is
calibrated from precipitation gauge data on regular intervals. This
calibration takes into account updated rain gage data and therefore is
reflective of the effects that climate change has on the probability of a
one percent annual storm. Due to a funding approach for NOAA Atlas
14, which necessitates that work is done in volumes based on state
boundaries, each volume is completed independently and at different
times depending on funding availability. NOAA Atlas 14 methods for
data quality control, frequency analysis and interpolation evolve over
time.

The proposed dam safety rule also references the Probable Maximum
Flood (PMF). PMF values were originally developed by NOAA in the
1970’s and are derived from maximizing parameters that contribute to
rainfall amounts. Essentially, all the atmospheric conditions that
contribute to how much rain will fall are set to the maximum
theoretical value and the result from that is what determines the PMF
value. Because all these parameters are already maximized, they are
independent from changing weather conditions because they are
already set at the upper bound.

Comment: (oral)

Hope Taylor, with Clean Water NC, requested that the state
reevaluate all factors of safety.

Response

We appreciate the comments. We reviewed our dam safety rule
requirements and we believe that the factors of safety selected in the
proposed rule are equal to or more conservative than industry
standards and are appropriate.




CCR Dam Safety Rule

Table B-3 Written Comments Received and Responses

(Only those comments related to the proposed rule are included. For copies of the entire
written comments, see Section II.F. of this report.)

Comment: (written) Duke
Energy

Proposed Section .0224(a)(2): The proposed definition of “CCR
unit” does not include an exemption for basins that have been
closed, including those that have been closed by leaving CCR in
place. Duke Energy suggests that the final state rule expressly
exempt closed CCR surface impoundments from the definition
of “CCR unit” under this section.

Response:

The Hearing Officers concur with the staff’s conclusion that
exempting all closed CCR impoundments would result in some
facilities not being appropriately monitored.

Comment: (written)
Duke Energy

“Proposed Section .0224(b)(2) would provide that the additional dam
requirements will apply to a CCR unit that “contains residuals to an
elevation of five feet or more above the downstream toe of the
structure and that has a storage volume of 20 acre-feet or more. ...”
This would require Duke Energy to send structural stability
assessments to DEQ for the 1978 and 1985 basins at Cape Fear, which
are currently exempt from the CCR Rule. As a result of the United
States Court of Appeals for the District of Columbia Circuit’s decision
in Utility Solid Waste Activities Group v. EPA (No. 15-1219), EPA must
undertake a rulemaking to make changes to the CCR Rule to
implement the court’s judgment regarding the regulation of legacy
impoundments. In light of the fact that the Company must close these
impoundments pursuant to CAMA, combined with the uncertainty of
how they ultimately will be regulated under the CCR Rule, Duke
Energy suggests exempting inactive impoundments at closed power
plants and incorporating EPA’s new standards regulating these units
once EPA promulgates a final rule regulating legacy ponds.”

Response:

The exemption cited by Duke has been vacated by the United States
Court of Appeals for the D.C. Circuit. See Util. Solid Waste Activities
Grp. v. Envtl. Prot. Agency, 901 F.3d 414, 434 (D.C. Cir. 2018), (holding
that the exemption in 40 C.F.R. § 257.50(e) was arbitrary and
capricious). The hearing officers recommend moving forward with
the Rule as proposed.




CCR Dam Safety Rule

Comment: (written)
Duke Energy

“Proposed Section .0224(c)(2) would provide that “a qualified
engineer, or person under his or her responsible charge, shall conduct
monitoring of all instrumentation supporting the operation of the CCR
unit no less than once per month according to the standards listed
under 40 CFR 257.83(a). . . .” Duke Energy suggests defining
“instrumentation” and explicitly delineating what equipment must be
monitored on a monthly basis.”

Response:

Although a definition of instrumentation might be of some limited
benefit, we do not believe that such a definition should specify what
equipment must be monitored on a monthly basis. Our major concern
is that a definition could limit the use of newer technologies which
might provide more accurate results.

Comment: (written)
Duke Energy

“Proposed Section .0224(d) would provide that all CCR dams shall
have a spillway system with capacity to pass a flow resulting from a
design flood as specified in the Minimum Spillway Design Flood for
CCR Units Table. The hazard categories in the table are based on 15A
NCAC 02K .0105, which notes that high hazard dams are “located
where failure will likely cause loss of life or serious damage to homes,
industrial and commercial buildings, important public utilities,
primary highways, or major railroads.” DEQ takes the position that a
dam is classified as high hazard if it has the potential to cause
economic damage greater than $200,000. | don’t think this is a
law/rule just a rule of thumb. See Documents related to HAZARD
CLASSIFICATION, DEQ (Feb. 14, 2018). If the $200,000 damage
threshold is the basis for classification, then all CCR basins will be
classified as high hazard and subject to Probable Maximum Flood
(“PMF”) rather than fractional PMF, to which Duke Energy’s CCR units
are currently subject. Duke Energy suggests distinguishing between an
existing impoundment and a closed, capped impoundment when
determining the hazard classification.”

Response

An inverted capped impoundment is similar in nature to a dry
detention pond in that both have the potential to impound and result
in a potential risk to public safety. However, dry detention ponds are
usually more dangerous than continuously impounding ponds because
of the flashiness and wet-dry cycles

In determining a hazard classification for a dam, the State Statute
requires the agency look for the potential for “loss of life or serious
damage to homes, industrial and commercial buildings, important
public utilities, primary highways, or major railroads.” State rules also
specify that the potential for “environmental damage” can also be a
factor to consider in classification of dams. The $200,000 figure is not
in a rule or statute and has only been used by the DEMLR staff as
guidance to assess the potential for economic damage in determining
the hazard classification.

10



CCR Dam Safety Rule

Comment: (written)
Duke Energy

“Proposed Section .0224(e)(4) would require stability assessments for
CCR units with downstream slopes that may be inundated by the pool
of an adjacent water body. The assessments shall include conditions
for maximum pool loading, minimum pool loading, and rapid
drawdown of the adjacent waterbody. As written, this section will
require structural stability assessments for closed impoundments,
which would not have any pool loading. Duke Energy suggests
exempting closed impoundments from this requirement.”

Response:

The agency does not agree with the Duke Energy position that closed
impoundments do not have any pool loading on the downstream slope.
The agency believes that closed impoundments are still structural dams
and should not be categorically exempt. Furthermore, any potential for
downstream inundation of a regulated dam will require that these
analyses be done.

Comment: (written)
SELC (Southern
Environmental Law
Center)

“North Carolina does not need, and DEQ should not establish, a DEQ
permitting program for the federal CCR Rule. A DEQ, permitting
program exercising delegated authority from the federal CCR Rule
would undercut the rights of North Carolina’s citizens to enforce the
federal CCR Rule, would impose unnecessary and unsustainable costs
and burdens on DEQ itself, and adds nothing to the ability of DEQ to
regulate, monitor, and enforce as to coal ash sites in North Carolina.”

Response:

The hearing officers appreciate the position of the SELC. However, the
proposed Dam Safety rule proposal does not include a
recommendation on the delegation of the federal permitting program.
That would be a separate action if it were proposed.

Comment: (written)
SELC (Southern
Environmental Law
Center)

Emergency Action Plans

“The proposed rules leave out the federal requirement that Duke
Energy and other utilities post online Emergency Action Plans and
maps showing what would happen if one of these unlined, leaking,
earthen coal ash lagoons were to fail and spill coal ash into our
waters. Duke Energy has already tried to keep the public in the dark
in violation of a federal disclosure requirement, before conservation
groups enforced the law against the violation. North Carolina needs
to hold Duke Energy accountable going forward. Incorporating this
requirement into state rules underscores the importance of
transparency and public information regarding the dangerous
storage of coal ash near waterways. This transparency should be a
part of North Carolina’s rules, apart from and in addition to the
requirement currently present in the federal rule. Under 40 C.F.R. §
257.107, Duke Energy and other owners or operators of coal ash
lagoons “must maintain a publicly accessible Internet site (CCR Web
site)” containing information specified in the Rule. On this website,
utilities must publish an Emergency Action Plan for high hazard and
significant hazard coal ash lagoon dams. Id. § 257.105 (f)(5). At a
minimum the Emergency Action Plan must “include a map which

11



CCR Dam Safety Rule

delineates the downstream area which would be affected in the
event of a CCR unit failure and a physical description of the CCR
unit”; “define responsible persons, their respective responsibilities,
and notification procedures in the event of a safety emergency
involving the CCR unit”; and “provide contact information of
emergency responders.” Id. § 257.73. Although the draft rules
incorporate the basic requirement to have a public website (Section
.2017(c)), there is no mention of an emergency action plan. DEQ
must make clear that North Carolina’s rules include the requirement
to create, maintain, and make public an emergency action plan
showing the downstream areas that would be flooded in the event of
a dam failure catastrophe. Access to information is a key part of the
federal CCR Rule and must also be a key part of North Carolina’s
rules. As EPA has explained in the Preamble to the Rule, “the
establishment and maintenance of this information . . . on a publicly
accessible Internet site” is important because citizens need “access
to all of the information necessary to show that the rule has been
implemented in accordance with the regulatory requirements.” 80
Fed. Reg. 21,302, 21,426. Any regulations DEQ adopts must recognize
the public’s need to know the coal ash risks in their communities.
These public information requirements are all the more important in
North Carolina, where Duke Energy has already violated the federal
requirements to post complete and public Emergency Action Plans.
Instead of complying with the requirement like every other major
utility in the country, Duke Energy posted plans with blacked-out
maps of the inundation risks. It also redacted contact information for
responsible personnel in the event of a safety emergency. Only after
conservation groups discovered Duke Energy’s illegal hiding of this
critical information and notified Duke Energy that they intended to
sue, Duke Energy gave in and posted unredacted maps and
information. DEQ must make sure that this dam safety information
remains up to date and available to the communities around and
downstream of Duke Energy’s coal ash ponds.”

Response:

It is the Department’s interpretation of state statute in 143-215.31(al)
(6) that they are not allowed to provide EAPs to the public. However,

federal regulations do require that the affected utility must post their

EAPs on the internet and DEQ understands that Duke Energy has now

posted the EAP’s on their web site.

Comment: (written)
Clean Water for NC

“Clean Water for NC is a 34 year old statewide, science based
Environmental Justice Organization with members in over 60 North
Carolina counties. We have been involved in advocacy on both
statewide coal ash issues and in working for safe replacement water
supplies for residents close to 3 Duke facilities with significant coal
ash deposits: Asheville Plant, Cliffside as well as residents around
Roxboro and Mayo plants in Person County.

12
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c) Inspections and Structural Stability Assessments

The at least weekly inspections for changes in flow or color of all
discharges from hydraulic structures that pass underneath deposited
CCR are important and, along with a decision tree of action steps,
must be rigorously documented to prevent uncontrolled release of
CCR associated materials such as occurred on the Dan River in 2014.
The monthly inspections of all instrumentation “supporting” the
operation of a CCR unity are also critical and a detailed checklist of
minimum instrumentation and expected ranges of indicators for safe
operation and reliability must be specified.

An annual inspection of all hydraulic structures underlying the base of
the CCR unit is probably only marginally adequate to ensure structural
integrity. The frequency of inspection should be increased and
specified parameters to indicate structural integrity should be
included in the rules. The structural stability assessment should be
carried out every two or three years, during which time loading and
hydraulic conditions in the CCR unit could have changed significantly.

e) safety factor assessments

Each of the safety factors used in assessing the structural stability of a
CCR unit, including the calculated static factor of safety for the long-
term, maximum storage pool loading, the calculated static factor of
safety under the maximum surcharge pool loading condition, the
calculated seismic factor of safety, and the calculated liquefaction
factor of safety must be rigorously re-evaluated at least every two
years to assure that the factors are well characterized as to their
contribution to structural stability, and generously protective of
human safety and the environment. “

Response:

The hearing officers agree with Ms. Taylor on the importance of the
inspections and structural stability assessments. However, they concur
with the DEMLR staff’s opinion that the intervals described in the
proposed rules are adequate. They also concur with the staff’s opinion
that the rule should not define what equipment must be monitored on
a monthly basis. The staff’s concern is that new technologies might
make a rule’s specification obsolete. The hearing officers also concur
with the staff recommendation that the five-year interval for updating
the structural analysis is adequate in capturing the changing site
conditions and emergency technologies.

13
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Recommended Final Rule Language*

*

Although the Hearing Officers have received many valuable comments and suggestions to

guide the work of the DEMLR staff, they have not recommended any changes in the text from
the rule as presented at the public hearings.

15A NCAC 02K .0224 ADDITIONAL REQUIREMENTS FOR DAMS THAT IMPOUND COAL

COMBUSTION RESIDUALS

a) For the purposes of this Rule:

(1) “CCR” means Coal Combustion Residuals.

(2) “CCR unit” means any CCR landfill, CCR surface impoundment, or lateral expansion of a CCR
unit, or a combination of more than one of these units, based on the context of the paragraph(s) in
which it is used. This term includes both new and existing units, unless otherwise specified. For the
purpose of this Rule, the term only applies to CCR dams and surface impoundments.

(3) “Dam” means a structure and appurtenant works erected to impound or divert water.

(4) “Design flood” means the flood hydrograph that is used during an engineering assessment of the
CCR unit.

(5) “Liquefaction” means a phenomenon whereby a saturated or partially saturated soil loses strength
and stiffness in response to an applied stress, usually earthquake shaking or other sudden change in
stress condition, causing it to behave like a liquid.

(6) “PMFE” means Probable Maximum Flood.

(7 “Probable Maximum Flood” means the flood that may be expected from the most severe
combination of critical meteorological and hydrological conditions that are reasonably possible in
the drainage basin. Rainfall associated with the PMF can be found at the following locations:
http://www.nws.noaa.gov/oh/hdsc/PMP_documents/HMR51.pdf
and http://www.nws.noaa.gov/oh/hdsc/PMP_documents/HMR52.pdf.

(8) “Toe” means the point of intersection between the upstream or downstream face of a dam and the
natural ground.

9 100-year flood” means a flood that has a 1-percent chance of recurring in any given year. Rainfall
amounts for the 100-year flood can be found at:
https://hdsc.nws.noaa.gov/hdsc/pfds/pfds_map_cont.html and
https://hdsc.nws.noaa.gov/hdsc/pfds/pfds_map_cont.html .

(b) This Rule shall apply to a CCR unit that meets one or more of the following:

(1) has a dam height of 25 feet or more above the downstream toe of the structure and has a storage
volume of 50 acre-feet or more, unless the unit is exempt by G.S. 143-215.25A; or
(2) contains residuals to an elevation of five feet or more above the downstream toe of the structure and

that has a storage volume of 20 acre-feet or more; or
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(3) contains residuals to an elevation of greater than or equal to 20 feet above the downstream toe of

the structure; or

(4) has been classified as high hazard.

Inspections and Structural Stability Assessments of CCR units shall be completed as follows:

(d)

(1 At intervals not exceeding seven days, a qualified engineer, or a person under his or her responsible

charge, shall inspect the discharge of all outlets of hydraulic structures that pass underneath the base

of the CCR unit for discoloration of discharge or changes in flow.

(2) A qualified engineer, or a person under his or her responsible charge, shall conduct monitoring of

all instrumentation supporting the operation of the CCR unit no less than once per month according

to the standards listed under 40 CFR 257.83(a), which is hereby incorporated by reference, including

subsequent amendments and additions. A copy of this document may be obtained at no cost at

https://www.ecfr.gov/cgi-bin/text-idx?tpl=/ecfrbrowse/Title40/40cfr257 main_02.tpl

(3) During the annual inspections of all CCR units, a qualified engineer, or a person under his or her

responsible charge, shall conduct a visual inspection of hydraulic structures underlying the base of

the CCR unit in order to maintain structural integrity by being kept free of deterioration,

deformation, distortion, bedding deficiencies, sedimentation, and debris.

(4) A qualified engineer, or a person under his or her responsible charge, shall conduct structural

stability assessments and shall document whether the design, construction, operation, and
maintenance of the CCR unit is consistent with the provisions of 40 CFR 257.73(d) and 257.74(d),

which is hereby incorporated by reference, including subsequent amendments and additions, the NC

Dam Safety Law of 1967, and the rules of this Subchapter. The structural stability assessment shall

be completed by a qualified engineer once every five years and submitted to the Department for

review.

All CCR dams described in Paragraph (b) of this Rule shall have a spillway system with capacity to pass a

flow resulting from a design flood-as specified in the Minimum Spillway Design Flood for CCR Units table

provided in this Item. These requirements shall apply in place of the Minimum Spillway Design Flood table

under Rule .0205(e) of this Section, unless the applicant provides calculations, designs, and plans to show,

to the satisfaction of the Director, that the design flow can be stored, passed through, or passed over the CCR

unit without failure occurring. The combined capacity of all spillways shall be designed, constructed,

operated and maintained to adequately manage flow during and following the peak discharge as provided in

the following table.

Minimum Spillway Design Flood for CCR Units
Hazard! Size? Spillway Design Flood®
Low (Class A) | Small 100 YR
Medium 100 YR
Large 1/3 PMF (Probable Maximum Flood)
Very Large % PMF
Intermediate Small 1000 YR
(Class B) Medium 1/3 PMF or 1000 YR whichever is larger

15
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Large % PMF

Very Large Y% PMF
High Small PMEF (Probable Maximum Flood)
(Class C) Medium PMF

Large PMF

Very Large PMF

! The “Hazard” categories in this table for CCR units are based on 15A NCAC 02K .0105 Classification
of Dams and are the same “Hazard” categories shown in the “Minimum Spillway Design Storms” table
for non-CCR dams contained in Rule .0205(e) of this Section.

2 The “Size” categories are the same as described in the “Criteria for Spillway Design Storm Size
Classification” table found in Rule .0205(e) of this Section.

3 The “Spillway Design Flood” specifications were derived from the combination of the more-stringent
criterion from the spillway design-flood elements of the federal CCR regulations and the existing
spillway design elements of Rule .0205(e) of this Section.

Structural stability assessments shall be evaluated as follows:

(1)

For purposes of this Rule, the critical cross sections utilized for the required structural stability

(2)

assessments, are the cross sections anticipated by the design engineer to be the most susceptible to

structural failure.

CCR surface impoundments shall be assessed under seismic loading conditions for a seismic loading

3)

event with a 2 percent probability of exceedance in 50 years, equivalent to a return period of

approximately 2,500 years, based on the USGS Seismic Hazard Maps for seismic events with this

return period for the region where the CCR unit is located. This document is hereby incorporated

by reference, including subsequent amendments and editions. A copy may be obtained at no cost at

https://earthquake.usgs.qgov/hazards/hazmaps .

CCR units constructed of soils that are susceptible to liquefaction, as identified by a liguefaction

(4)

potential analysis, shall meet liguefaction factors of safety. The liguefaction potential analysis shall

include:

Stability assessments shall be required for CCR units with downstream slopes that may be inundated

(5)

by the pool of an adjacent water body. These assessments shall include conditions for maximum

pool loading, minimum pool loading, and rapid drawdown of the adjacent waterbody.

The safety factor assessments shall be supported by the following engineering calculations:

(A) The calculated static factor of safety for the end-of-construction loading condition shall

equal or exceed 1.30. The assessment of this loading condition is only required for the

initial safety factor assessment and is not required for subsequent assessments;

(B) the calculated static factor of safety for the long-term, maximum storage pool loading

condition shall equal or exceed 1.50;

(© the calculated static factor of safety under the maximum surcharge pool loading condition

shall equal or exceed 1.40;

(D) the calculated seismic factor of safety shall equal or exceed 1.00; and

(E) for dams constructed of soils that have susceptibility to liguefaction, the

calculated liquefaction factor of safety shall equal or exceed 1.20. Post-liquefaction

stability analyses shall include characterization of the site conditions, identification of the

16
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minimum liguefaction-inducing forces based on soil characterization, determination of

seismic effect on liquefied layers of the embankment, and calculation of factors of safety

against each liquefied layer of the embankment.

(A CCR units and surrounding areas that are constructed of earthen material shall be designed, constructed,

operated, and maintained so that the vegetation meets the conditions outlined in the FEMA 534 guidance document

entitled, “Technical Manual for Dam Owners: Impacts of Plants on Earthen Dams” issued on September 2005. This

document is hereby incorporated by reference, including subsequent amendments and editions. A copy may be

obtained at no cost at https://www.fema.gov/media-library/assets/documents/1027 . However, alternative forms of

slope protection may be approved by the Director, upon request by a qualified engineer through a plan submittal,

which is shown to provide equal or better protection from erosion as would be achieved with vegetation.

History Note:  Authority G.S. 143-215.26; 143-215.27; 143-215.31; 143-215.32; 143-215.34; 143-215.25A(6);
Eff. XXXX, 20XX

D. Hearing Officers’ Recommendation

The Hearing Officers recommend that the proposed rule 15A NCAC 02K .0224 as
presented at the four public hearings, and included in Section I.C. of this Report, be
adopted by the Environmental Management Commission.
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. Support Information

A. Memos for Designation of Hearing Officers

ENVIRONMENTAL MANAGEMENT COMMISSION

NORTH CAROLINA
DEFPARTMENT OF ENVIRONMENTAL QUALITY

Roy Cooper, Governor David W. Anderson

Michael 5. Regan, Secretary Shannon M. Arata
Gerard P. Carroll
Charles Carter
Marion Deerhake
Charles B. Elam
Mitch Gillespie

September 4, 2013

MEMORANDUM

To: Commizsioner Suzanne Lazorick

A
From: I.D. Snlcumﬁn§ ’]/
Chairman of Environmental lianagement Commission

Subject: Hearing Officer Appointment

John D. Solomon
Chairman
Julie A. Wilsey
Vice Chairman

Steve Keen

Dr. Suzanne Lazorick
Dir. Stan Meiburg
George H. Pettus
Manning Puette

Dr. Albert R. Rubin

A public hezring haz been scheduled for Tuesdzy, September 4, 2018 at 6:00 P M. at Wayne
Community College at 3000 Wayne Memerial Drive, Goldsboro, NC. The purpose of this
hearing iz to seek puklic mput on two sets of Coal Combustion Fesidual-related {CCR) rules.
This iz one of the four hearings that are scheduled to hear comments from the public. The
Division of Energy, IMineral, and Land Resources will be presenting a proposed rule providing
“Additional Feguirements for Dams That Impound Coazl Combustion Residuals™ and the
Division of Waste Management will be presenting a set of propeosed rules relating to the

“Disposal and Fecycling™ of coal combustion residuals.

I am hereby appointing vou to serve as hearing officer for this hearng. Please recerve all relevant
public comments and work with the other three Commission hearing officers to prepare the two

Hearing Officers” Beports that will be provided to the full Commission.

JDE et

Cc: Loz Thomas
Andrew Brooks
Ed Muzsler

Stabe of Norh Caroling | Emironeental Qualiey
1610 Bail Service Center | Bakigh, Morth Caroling 27658-16] 1
BIE-THT-BIE

An Equal Opportunity Affirmative Action Employsr
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ENVIRONMENTAL MANAGEMENT COMMISSION

NORTH CARCLINA
DEPARTMENT OF ENVIRONMENTAL QUALITY

Roy Cooper, Governor David W. Anderson

Michasl 5. Regan, Secretary Shannon M. Arata
Gerard P. Carroll
Charles Carter
Marion Deerhake
Charles B. Elam
Mitch Gillespia

September 4, 2018

MEMORANDUM

To: Commigsioner George Pettus

(AL
From: I.D. Solomo
Chairman of Envircnmental Management Commission

Subject: Hearing Officer Appomtment

John DL Solomon
Chairman
Julie A. Wilsey
Vice Chairman

Steve Keen

Dr. Suzanne Lazorick
Dir. Stan Meiburg
George H. Pettus
Manning Puette

Dr. Albert R. Rubin

A public hearing has been scheduled for Tuesday, September 25, 2018 at 6:00 P at Asheville
Buncombe Technical Community College, 340 Victoria Foad, Asheville, NC. The purpose of
this hearing 1s to seek public input on two sets of Coal Combustion Fesidual-related (CCE) rules.
This is cne of the four hearings that are scheduled to hear comments from the public. The
Divizion of Energy, Mineral, and Land Rescurces will be prezenting a proposed mle providing
“Additional Fequirements for Dams That Impound Cozl Combustion Fesiduals™ and the
Division of Waste Management will be presenting a set of proposed rules relating to the

“Dizposal and Recyeling” of coal combustion residuals.

I am hereby appointing vou to serve as hearing officer for this hearing. Please receive zll relevant
public comments and work with the other three Commission hearing officers to prepare the two

Hearing Officers” Reports that will be provided to the full Commizsion.

JDE et

Cc: Lois Thomas
Andrew Brooks
Ed Mussler

State of North Carnlin | Emveonsentl Quakity
1611 Mail Sarvice Center | Rakigh, Morth Caroling 2 76%3-161 1

DI9-TOT-BIED

An Equal Opportunity Affirmative Action Employsr
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ENVIRONMENTAL MANAGEMENT COMMISSION

NORTH CAROLINA
DEPARTMENT OF ENVIRONMENTAL QUALITY

Roy Cooper, Governor David W. Anderson

Michael 5. Regan, Secretary Shannon M. Arata
Gerard P. Carroll
Charles Carter
Marion Deerhake
Charles B. Elam
Mitch Gillespie

September 4, 2018

MEMORANDUM

To: Commizsicner Shannon Arata

A
From: JI.D. Snlomﬁu,mﬁ:

Chairman of Environmental Management Commission

Subject: Hearing Officer Appointment

John D. Solomon
Chairman
Julie A. Wilsey
Vice Chairman

Stewve Keen

Dr. Suzanne Lazorick
Dr. Stan Meiburg
George H. Petius
Manning Puette

Dr. Albert R. Rubin

A public hearing has been scheduled for Thursday, September 27, 2018 at 6:00 PMM. at
Fockingham Community Cellege, Wrenn Memorial Dirive Highway 65, Wentworth, NC. The
purpose of this hearing 15 to seek public imput on two sets of Coal Combustion Residual-related
{CCE) rules. This 15 one of the four hearings that are scheduled to hear comments from the
public. The Division of Energy, Mineral, and Land Fesources will be presenting a proposed rule
providing “Additional Eequirements for Dams That Impound Coal Combustion Fesiduals™ and
the Division of Waste Management will be presenting a set of proposed rules relating to the

“Dizposal and Fecycling” of coal combustion residuals.

I am hereby appointing you to serve as hearing officer for this hearing. Please receive all relevant
public comments and work with the other three Commission heaning officers to prepare the two

Hearing Officers” Reports that will be provided to the full Commission.

JDE et

cc: Lois Thomas
Andrew Brooks
Ed Mussler

Stabe of Mot Coroling | Ervironeentl Qualit
1610 Blail Service Cender | Bakeigh, Morth Caroling 27690161 1

D19-TOT-HIT

An Equal Cpportunity Affirmative Action Employer
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ENVIRONMENTAL MANAGEMENT COMMISSION

NORTH CAROLINA
DEFPARTMENT OF ENVIRONMENTAL QUALITY

Roy Cooper, Governor David W. Anderson

Michael 5. Regan, Secretary Shannon M. Arata
Gerard P. Carroll
Charles Carter
Marion Deerhake
Charles B. Elam
Mitch Gillespie

September 4. 2018
MEMORANDUM

To: Commizsioner Bill Puette

oA
From: I1D. Snlomﬂfn{
-

Chairman of Environmental Management Commission

Subject: Hearing Officer Appointment

John D. Solomon
Chairman
Julie A. Wilsey
¥ice Chairman

Steve Keen

Dr. Suzanne Lazorick
Dr. 5tan Meiburg
George H. Pettus
Manning Puette

Dr. Albert R. Rubin

A public hearing has been scheduled for Thursday, September 20, 2018 at 6:00 P at Mitchell
Community College, 219, N. Academy Street, Mooresville, NC. The purpose of this hearing iz
to zeek public mput on two sets of Coal Combustion Besidual-related {CCE) mules. This 1= one
of the four hearmgs that are scheduled to hear comments from the public. The Division of
Energy, Mineral, and Land Fesources will be presenting a proposed rule providing *Additional
Bequirements for Dams That Impound Coal Combustion Fesiduals™ and the Divizion of Waste
Management will be presenting a set of proposed roles relating to the “Disposal and Eecyclmg™

of coal combustion residuals.

I am hereby appointing vou to serve as hearing officer for this hearing. Please receive zll relavant
public comments and work: with the other three Commizsion hearing officers to prepare the too

Hearing Officers” Reports that will be provided to the full Commission.

JDS et

Cc: Lois Thomas
Andrew Brooks
Ed Mussler

Siate of Mot Caroling | Ervronsental Qualiy
10 Bedaid Service Cender | Baleigh, Morth Caroling 2 76949-161 1

Q-TOT-8023

An Equal Opportunity Afirmative Action Employsr
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Hearing Officer’s Prepared Remarks
(Presentation given at each hearing by the four different hearing officers.)

I am calling this public hearing to order. My name is . 1 ama member
of the Environmental Management Commission. | am the presiding officer for this evening’s
hearing. This public hearing is the first (second, third, fourth) of four public hearings that
are being held by the Environmental Management Commission to solicit written and oral
comments on rules relating to the safe storage and disposal of Coal Combustion Residuals
or CCRs. The Environmental Management Commission is granted authority in the North
Carolina General Statutes to adopt certain rules as long as the procedures specified in
General Statute 150B are followed. Accordingly, a public notice containing the proposed
rules under consideration was published in the August 15, 2018 edition of the North
Carolina Register and on the Department of Environmental Quality (DEQ) website, and
was advertised through a Department press release, and sent by e-mail to interested parties
including, but not limited to, advocacy groups, local government contacts, and industry
contacts. The audio of this hearing is being recorded for the record.

The purpose of these four hearings is to receive public comments on two different sets of
rules that are being considered for adoption by the Environmental Management
Commission. The Commission will be seeking comments on one rule that has been proposed
by the Dam Safety Section of the Division of Energy, Mineral, and Land Resources and 18
rules that have been proposed by the Solid Waste Section of the Division of Waste
Management. Both of these Divisions are in the Department of Environmental Quality.

As the hearing officer, it is my responsibility to listen to your comments and assist in the
preparation of the hearing report, which summarizes the information presented tonight, all
comments received tonight and throughout the comment period, and provides
recommendations to the Commission on the proposed rule-making. The Commission will
make the decision on the final action, which may be to accept the hearing officer’s
recommendations, modify them, or take a different course of action. As it now stands, the
Commission should consider the adoption of the proposed rules at their November 8, 2018
meeting in Raleigh. The Commission is interested in your comments on the two different
sets of rules to help them decide what the final rule language should be for their
consideration. The Commission is not only seeking your comments on the proposed rule
language, but also on the Regulatory Impact Analysis documents prepared by each of the
two Divisions.

Information on these two different sets of rules has been made available on the DEQ website
since August 15, 2018, and a fact sheet containing a website address to obtain this
information is also provided at the table in the entryway. The information on the website
includes proposed wording of the rules, an explanation of the rules, information on the
public comment period, and information on the possible impacts from the rules as is
provided in the Regulatory Impact Analysis.

The fact sheet also includes contact information for submitting written comments. If anyone
has written comments they would like to provide, including any speakers who have written
copies of their comments, please provide them to the staff at the table in the entryway.
Written comments prepared after the hearing may be submitted by e-mail or US Mail to the
appropriate Division contact person for each rule set as shown on the provided fact sheet.
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All comments received by October 15, 2018 will be included in the public comment record.
Equal weight is given to both written and oral comments.

| appreciate everyone’s attendance and would like to take this time to recognize any public
officials in attendance tonight. Now | would like to invite any additional public or elected
officials to stand and introduce themselves. | would also like to recognize members of the
DEQ staff that are here. Will you please raise your hands?

At this time, | will provide an overview of how the meeting will be conducted: In order to
help the two Divisions keep the comments separate on the two different set of rules, we are
dividing the presentations and the solicitation of comments into two separate comment
periods. The staff of the Division of Energy, Mineral and Land Resources will present their
proposed rule first and I will then ask for comments on that rule and, immediately following
that or at 7 o’clock (whichever occurs first), the Division of Waste Management will present
their proposed set of rules and I will then ask for comments on those rules. After receiving
comments on the waste management rules, | will ask if there are additional comments that
you want to provide. Those comments can be on either or both sets of rules.

I will call on speakers for each rule set in the order they signed up to speak. If you wish to
speak and have not yet signed up, you still have the opportunity to do so at the table in the
entryway. When your name is called, please come to the microphone, and clearly state your
name and any group you may be representing or affiliated with. Each speaker will be limited
to 5 minutes so that everyone who wishes to speak has an opportunity to do so. Staff will
keep track of the time and raise a sign to indicate when you have 1 minute remaining and
when you have 30 seconds remaining to finish your comments. All public comments will be
directed to me as the hearing officer. | ask that everyone respect the right of others to speak
without interruption. Please keep your comments concise and limit them to the proposed
rulemaking. At the end of the meeting, if time remains, we will ask if anyone who did not
sign up would now like the chance to speak. At this time, we will begin the presentations.
Presentation on the Dam Safety Rule

Andrew Brooks, State Dam Safety Engineer with the Division of Energy, Land, and Mineral
Resources, will now give a presentation on the proposed Dam Safety rule that would be
codified in 15A NCAC 02K .0224 entitled *““Additional Requirements for Dams that Impound
Coal Combustion Residuals.”” After the presentation, | will ask for your comments on the
Dam Safety rule.

I will now call on speakers that signed up to give comments only on the Dam Safety Rule.
(Speakers were called in the order that they registered.)

That is all of the participants who signed up to give comments only on the Dam Safety rule.
Presentation on the Waste Management Rules

Larry Frost, Permitting Engineer with the Division of Waste Management, will now give a
presentation on the proposed CCR Rules that would be codified in 15A NCAC 13B .2000
entitled “Coal Combustion Residuals Management.”” After the presentation, | will ask for
your comments on the Waste Management CCR Rules. | will now call on speakers who
signed up to give comments only on the Waste Management CCR Rule. (Speakers were
called in the order that they registered.)

That is all of the speakers who signed up to give comments on the Division of Waste
Management CCR rules. | will now call on remaining speakers who signed up to give
comments on either or both sets of rules. Is there anyone else who did not sign up to speak
but would now like to provide a comment on either or both sets of rules?
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I would like to thank everyone for attending tonight’s hearing. Your input is greatly
appreciated. If there are no more comments, then this hearing is closed. The public
comment period will remain open until October 15, 2018.
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C.  Public Notice Prior to Hearings
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Board of Elections and Ethics Enforcement — Advisory Oplnm
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Nodice is heredy given inaccordance with G.5. 150B-21.2 thoe the
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rule cited as ]54 NCAC 02K 0224

Link to agency website pursuant to GS5. 150B-19.1(c):
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reguiations proposed-ruis

Proposed Effective Date: Jonwary I, 2019

There are two sets :szam Combustion Residual-relaed (OCR)
rues sharing these public hearing aota:wn:mwygqﬂn'

The Divizion of Energy, Mineral, and Lond k.MJ.. will be
prizowing a propozed ruks, 154 NCAC 02K 0124 “Additional
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PROPOSED RULES

Raguiremerts for Dams The Fepowsd Coal Combustion
Residuals,” the would updere the Sume's CCR, Dam Sqfegy
mrogram io be @ et as protective & the dom-sgbiy-relasd
faderal requiremergs. The Division gf Waste Miraggement (DWW
Wil be prezenting o sef gf propored ruwler relming fo the

"Dicposal awd Recycling™ qf coal combuction rasidunls. The
purpase t:_r‘z-uﬂﬂd‘_ampa:m’ms are i strecweling and clarfl
the  Stars’s mgmamw requiramesmes  for CCR loagiTils,
Imgpourdment, closure and dus conrel mud Draepernion plavs
Jor recyciing gf residuals.

Four public hearings will be heid fo soliclt comments on the
propased rulas. The time and locations are a5 fhilows.

Public Hearing:

Date: Seprember 4, 2005

Time: §:00pm

Lacation: Wayns Commamity Colisge Richard duditorium, 3000
Wigyme Mdsmorinl Drive, Goidsbora, NC 27534

Public Hearing:

Date: Sepremeder 20, 2018

Time: 00 pm

Location: Miechel Community Collsge Bldg B, WCE 117
Miitipurpaze Roow, 219 N dcodawy Streer, Mborerville, NC
28115

Public Hearing:

Date: Seprewedar 25, 2008

Time: 00 pm

Laocation: Asisville Buncombe Tecimical Communiy Collage —
Farguron Augitorium, 340 Fictoria Road, Ashevitle, NC 25801

Public Hearing:

Date: Sepremeder 27, 2018

Time: §:00 pm

Location:  Rockinprm Commumiyy Colegs, Room 100,
Awditorium i Advamced Techmology, Building 215 Wrenn
Memorisl Drive Higineqy &, Wemnsorth, NC 27875

The public [t fvited to antend fee Rearings and provide verbal or
Wrilen coRvmenss on the proposad ruwles and fe acsocized
Regulmory Impact dnmiyric (RL4) for aach Divicion s propesals.
The RI4 ooud the proposed rule domguage for the Dam Sy ruls
cam be found on the DEQ “Propesed Reer™ welpags ot
Ritpsdeg. v gov permilT-repuiatian rules-

reguimtions praposed-rufas. Cowementt on the proposed Dam
Sty Rule shouid be directed to Divizion of Enargy, Minere, and
Land Resources and comments on the Divisian qf Waste
Mimagemerr’s "Ditposal and Recyeling™ rules showld be
directsd to the Division qf Wasts Momagemens.

Eeason for Proposed Acton: Indugust of 7014, the NC Gensral
Assembly adepted Jagislation that provided o broad program &
mddress exitting and flewee ool combustion residud
managemsrr The anproved legiziarion iz rafrrad to av the Coal
Azh Msagament dct, or CAMA Simiarly, in December gf 2014,
the LEEPA Adminiztrator signed the ”ﬁm‘ Buia: Dirposal aff
Cogl Combustion Residuals (OCRF fbr Elecrric Liilitiesn.™

Rolarive to the dom sy elements of the EFA ruls, the North
Caraling OCR requiremsnts ara very timilar to those qf the
faderal progrom The EMC athed the Division gf Ensvgy.,
Mmeral, and Land Resowrces (DEMLR) sigff to asress the
eguivaiancy of the Stare s OCR Daw Sply elements o thoze qf
the foderal requiremends mud 0 recommmend nesded cRangsT m
the Stats’s Dom Sqfely program.  Aftsr the mmasls, tiw sogff
prepared a proposed additional rule, 154 NC4C 02K 0224, tha
woukd wndare e Stme’s OCR D Sgibgy program o be "ot
Jaast @ protective ar” the fhderal requiraments.

Comments may be submitted to: {ndrew Brooks, P.E, Sume
Diam Sqfeqy Enginser, Divition of Ensrgy, Mineral, miL:zrm’
Rasowurces, 1612 Mol Service Center, Rajaigh, NC I7698-1412;
enail dndreve. broskx@ncdenr. gov

Cuections on the hearings or propased rwes can be directad fo
M. Brooks at §10-TO7-0219 or af the ewul addrezs above or 1o
Damisl Eang o 818-T07-8138.

Comment period ends: Ocober 15, 2018

Procedure for Subjecting & Proposed Rule fo Legislative
Review: If an objection is net resolved prior to the adoption of the
rule, a parson may also submit written objectons to the Fulss
Feview Commission after the adoption of the Buls. If the Faules
Feview Commizsion receives written and sigped objections after
the adoption of the Fule in accordance with .5, I30B-211.3bI)
from 10 or more persons clearly requesting review by the
legizlahmre and the Fules Feview Commizsion approves the mle,
the nole will beoome effective as provided in G5, 130B-21.3(b1}
The Commizsion will receive written ohjections untl 5:00 pm
an the day following the day the Commission approves the mls.
The Commizsion will receive those objections by mail, delivery
servica, kend delivery, or f2csimile transmisstar. Tfyou have 2my
furthar questions conceming the suhmiszion of objactions to the
Conmmiszion, please call a Commizsion staff atnmey at 010-431-
3000

Fizcal impact (check all that apply).

Etate fonds affected

Environmental permitting of DOT affected
Analysiz submitted to Board of Transportation
Local fands sffected

Substantial economic impact (=31,000,000)
Approved by OSBM

No fiscal note required by G.5. 1530B-21.4

OHOO OE

CHAFTER 2 - ENVIRONMENTAL MANAGEMENT
SUBCHAFTER 02K - DAM SAFETY

SECTION 0200 - OBTAINING APFROVAL FORE DAM
CONETRUCTION: REPAIR: OF EEMOVAL

15A NCAC 2K 0214  ADDITIONAL EEQUIREMENTS
FOE DAMS THAT IMPOUND COAL COMBUSTION

EESIDUALS
{2 For the purposes of this Ruls:

33-04 NORTH CAROQLINA REGISTER

ADGUET 15, 2018
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PROPOSED RULES

"COCE" means Coal Combustion Fesiduals.
"CCE. unit" means amy CCE landfill,. CCE
surface i or lataral ion of a
CCE.umit, or a combimation of more than ona of
these units, based on the conmtext of the
paragraph({s) in which it is wsed This term
meludss both pew and existing umits, unlass
otharwize specified For the puarpess of this
Eula, the term onlv applies to CCR dams and
surface impoundments.
3] "Dam" means a structore and  appurtenant
works erected to impound or divest water.
4 "Desien Elucd" mmathnﬂmd hydrozraph that
15 used an aszaszmant of the
CCF. it
()] "Ly " means a whereby
a sahwated or parhially saturated sod loses
shmzthandsﬁﬁusmlumwanmhed
M usually earthquake shalnng ar
m strass o Ith:r

BE

hehm‘e like a liguid.
"PMF" means Probable Masarmem Floed.
"Probable hMaximum Flood™ means the flood
that may be expected from the most sevars
combination of cntical metsorclosical and
hydrological conditions that are reasomably
possible in the draimaze basin  Ramfall
associated with the PMF can be found at the
ﬂc\uﬂﬂ']-.ﬂg Iﬂt':lh-ﬂﬂl'
http:/woree nws noaa poviohhdse PP docu
ments HVRS 1. pdf and
sfiaranw nws. noaa gov/ohhdse PMP_docu

BB

ments HVES2 pdf
(8 "Toa" means the pomt of imtersaction betwaen
the upstream or downstream face of 2 dam and

the nztural sround.

[} "100-vear flood" means a flood that has a 1-
percent chance of recurring in any ziven year,
Bamfall amounts for the 100-vear flood can be

found at:
httpa:/hdsc. s noaa. govhdse/'pfds/pfds. map

{c} Inspections and Structural Stability Assessmeants of CCR. omits
shall be completad as follows:

(L At mtervals not axceeding seven days, a
qualifiad engimesr, or a parson under his or her
responsible charge. shall mspect the discharge
of all cutlets of kndranlic struchwes that pass
mndemeath the basse of the CCE umit for
discoloration of di or es in flow.

2y A gualified ensineer, or 2 person under his or
her respomsible  charze.  shall  conduct
monttoring of all metrumentation supportns
the operation of the CCF. unit no less than once
per month according fo the standards listed
under 40 CFF. 237.83(a), which iz hersby
incorporatad by referance, mehiding
subzaquent amendmeants and additions. A copy
nfﬂnadncmentmnhenb‘ta:mdatmmstat

ldx"tpl—-etﬁhmnaa"l'ltlec‘rﬂ 40cfi25T mam 0
2tpl
3 During the anmual inspections of all CCF. units,

a ified enzi L ora under his or har

T8 ibla shall conduct a visual

imspection of hvdraulic struchures underbvins

the basza of the CCE. umt in order fo maintain

stroctural integrity by beinsz kept free of

detanoration, deformation, distortion, bedding
deficienciss, s and debris.

4 A gualifiad engineer, or a parson under his or
her rasponzible charge, shall conduct structural
stabality asssssments and shall docwment
whether the desien comstruchion, operation
and mamtenance of the CCR wut is consistert
w-d:htheprm-:smm of 40 CFR.ES"" T3y :md
23774 which iz bereby inc
rafar including amendments
and zdditions, the NC Dam Safety Law of 1967,
and the mules of this Subchapter. The structural
stabality assessment shall be completed by a

ifiad once every five years and
submmttad fo the Dapartment for reviaw.
{d) All CCE dams described m Paragraph (b) of this Ruls shall

c:nnt Iitl!ﬂl i and

()] ThJsRJJlesln]lappljtoaCCRtmﬂﬂntmaehmmmof
the followins:

[N has a dam height of 25 feet or more above the
dowmstrearn toe of the struchwe and has a
storage volume of 30 acre-fest or more, unlass
the wnit 1= axempt by G5 143-215.254; or

have 2 spallvay systern with capacity to 2 flow resulting from
a desizn flood as specifiad in the Mmimmm Spillway Desizn
Flood for CCR Units table provided in flus Item These
wrements shall by n e of the hMinimm Sm
Deesizn Flood table under Rule .0205(s) of this Section. unlass the
applicant provides ealeulations, desisns, and plans to show, to the
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D. Attendees at the Hearings
D-1 Goldsboro Hearing

a. Hearing Officer: Commissioner Dr. Suzanne Lazorick
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PRINT NAME

AFFILIATION

(Resident, Elected Official, Other)

_____

61 /ﬁéﬁ\ / ,m,ua L/f NG M )

62 g\cléi AMgit”| Res it

63

a AN 9 spents s

e |Reli ~rddn Laqrminy

o v Mory Rasas

PRINT NAME AFFILIATION

(Resident, Elected Official, Other)

81 c§%\-f/&a A/ﬁ >, erhl;‘-’fﬂ N

82 /Eg,m.}'f/g i?(/,aa_./ (:’r’f?“z:c 4

83

h w-mlarﬂ-e Cb g Oﬂ/‘{“@?\ﬁ‘!(}y

84 Q?PHM*\ Aolmes u&lbgL%\N\SMn
[ J
85 | W[/ amﬁ LC;-/‘C:.'\ Wa, /e {_"ouu"j;;’ ﬂtff'l ﬁ”\
86 | Elen Lovsderde, DEC - pwm
87 | Ed Vusse, DEG— DWW

32



2.

CCR Dam Safety Rule

Mooresville Hearing

a. Hearing Officer: Commissioner Bill Puette
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3. Asheville Hearing

a. Hearing Officer: Commissioner George Pettus

b. Other Atten

dees: (see below)
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4.  Reidsville (Wentworth) Hearing
a. Hearing Officer: Commissioner Shannon Arata

b. Other Attendees: (see below)
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Regulatory Impact Analysis

Energy, Mineral

and Land Resources
ENVIRONMENTAL GUALITY

REGULATORY IMPACT ANALYSIS
for
Propose Rule for Coal Combustion Residual Dams
6/26/18 (approved by OSBM)

A. General Information
Agency: Department of Environmental Quality, Division of Energy, Mineral, and Land
Resources (DEMLR)

Rule Title: Additional Design Requirements for Dams that Impound Coal Combustion Residuals
Citation: 15A NCAC 02K .0224
Rulemaking Authority: GS 143-215.3(a)(1); GS 143-215.31; GS 143B-282

Staff Contacts:

Andrew Brooks, State Dam Safety Engineer Andrew.brooks@ncdenr.gov
(919-707-9219)

Boyd DeVane, Assistant Dam Safety Engineer Boyd.devane@ncdenr.gov
(919-707-9212)

Impact Summary:

State government: Minimal costs
Local government: None
Regulated utilities None
Federal government: None

Substantial economic impact: No

Divisions with Coal Combustion Residuals (CCR) Responsibilities:

The North Carolina General Assembly has adopted several legislative initiatives that have
resulted in a comprehensive program of dealing with coal combustion residuals in the state.
Because CCR facilities and units potentially affect the land, air, surface water and groundwater,
several divisions in the Department of Environmental Quality (DEQ) have important
responsibilities in regulation of CCR facilities. Two divisions, the Division of Waste
Management and the Division of Energy, Mineral and Land Resources have substantial
regulatory responsibilities. Both of those Divisions are proposing rule changes that relate to CCR
responsibilities and each is preparing a regulatory impact analysis. This Regulatory Impact
Analysis (RIA) for DEMLR will be on the impacts expected from the changes proposed in the
Dam Safety Rules found in 15A NCAC, Subchapter 2K. Similarly, an analysis will be developed
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on the proposed changes in the Solid Waste Management Rules in 15A NCAC Subchapter 13B,
Section .2000

. Purpose of the Proposed Rule

The purpose of the proposed DEMLR rule is to include, in the NC Administrative Code, some
criteria of the Federal Coal Combustion Residual (CCR) rule requirements that are not presently
specified in the current NC Dam Safety statutes or rules. This will ensure that state rules are equal
to or more stringent than the federal CCR rules. This action could enable North Carolina to
receive EPA approval to implement, some or all of the elements of the federal CCR program.

. History of State and Federal Requlatory Controls

The North Carolina General Assembly adopted the “Dam Safety Law of 1967 (Law) to prevent
property damage, personal injury and loss of life from the failure of dams. The Law also provided
for protection of the downstream water quality through control of releases. The Law has been
modified several times since its adoption. The Dam Safety program adopted rules in Chapter
15A, Subchapter 2K that provide more specificity for implementing the Law.

The N.C. General Assembly amended the North Carolina Dam Safety Law in 2009 to include
jurisdiction over impoundments at coal-fired power plants, including coal ash ponds. It included
requirements that existing coal ash impoundments that are at least 15 feet high and capable of
impounding at least 10 acre-feet must be inspected by the N.C. Division of Energy, Mineral and
Land Resources’ dam safety inspectors and maintained in good repair. Also, before starting new
construction, modification, repair or removal of these impoundments, the individual or company
seeking approval is required to receive state approval of engineering plans and specifications
under the North Carolina Dam Safety Law.

In August of 2014, the NC General Assembly adopted legislation that provided a broad program
to address existing and future Coal Combustion Residual (CCR) management. The Law, which is
referred to as the Coal Ash Management Act, or CAMA, gave mandates to:

e Require the Department (DEQ) to establish a schedule and process for closure and
remediation of all coal combustion residuals (CCR) surface impoundments.

e Require closure and remediation of certain CCR surface impoundments no later than
August 1, 2019;

e Require an assessment of the risks to public health, safety, and welfare, the environment,
and natural resources of CCR impoundments located beneath CCR landfills to determine
the advisability of continued operation;

e Require the assessment of groundwater;

o Require a survey of drinking water supply wells and replacement of contaminated water
supplies;

e Require all electric generating facilities to convert to generation of dry fly ash;

e Prohibit disposal of Stormwater to CCR surface impoundments; and,

e Require the Department of Transportation to develop technical specifications for use of
coal combustion products.

In December of 2014, the USEPA Administrator signed the “Final Rule: Disposal of Coal

Combustion Residuals (CCR) for Electric Utilities.” Relative to the dam safety elements of the
EPA rule, the North Carolina CCR requirements are very similar to the federal program. In a few
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aspects, North Carolina has some requirements that are more stringent than the federal CCR rules
and in a few places, North Carolina CCR requirements may be less stringent. However, since
impacted units and facilities are required to comply with both programs, the impact of adopting
the proposed rule is expected to be minor.

On July 26, 2016, the EPA Administrator signed a direct final rule and a companion proposal to
extend for certain inactive CCR surface impoundments the compliance deadlines established by
the regulations for the disposal of CCR under subtitle D of the Resource Conservation and
Recovery Act (RCRA). The comment period for the direct final rule ended on August 22, 2016.
Because no adverse comments were received, the rule became effective on October 4, 2016.

On December 16, 2016, President Obama signed the “Water Infrastructure Improvements for the
Nations Act” (WIIN). Section 2301 of that Act, “Approval of State Programs for Control of Coal
Combustion Residuals” sets forth procedures to enable states to assume parts or the entirety of the
federal CCR program. The Act stipulates that “Each State may submit to the Administrator, in
such form as the Administrator may establish, evidence of a permit program or other system of
prior approval and conditions under State law for regulation by the State of coal combustion
residuals units that are located in the State that, after approval by the Administrator, will operate
in lieu of regulation of coal combustion residuals units in the State.” The program does not have
to be identical to the current CCR rule but must be “at least as protective as” the CCR rule.

Significance of Presenting this “History.” The importance of chronicling the history is to
illustrate how North Carolina’s dam safety and coal combustion residual programs in DEMLR
and the US EPA’s related CCR program have been progressing on very similar paths for several
years and have resulted in CCR-related dam safety requirements that are very similar in
requirements and effect.

D. General Summary of Proposed Rule Changes

e The size specifications to be regulated by the State’s CCR requirements have been
reduced which may bring a few impoundments under the jurisdiction of the State’s
rules.

o Spillway design requirements have generally been made more restrictive to provide
greater safety.

e Conduit inspection requirements have always been in the Dam Safety program but
they are more-clearly outlined in these rule changes to provide emphasis.

o Inspections for Structural Stability and Slope Protection have been required by the
State dam safety program for years but these requirements are more-specifically
dictated in the federal CCR regulations. To make North Carolina’s program more
closely match the federal program, the criteria taken from the federal requirements
will be included in the State rules.

e The self-inspection requirements are included in the federal rules which are in effect.
Adoption of those requirements in State rules will not alter the impacts to the
operators of regulated CCR facilities. A portion of the federal rule is adopted by
reference.

E. Proposed Rule Changes and Impacts

The purpose of adopting this rule is to assure that the State’s CCR Dam Safety program is “as
protective as” the federal CCR regulations. For most coal combustion dam safety program areas,
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the State’s laws and rules are requiring the same regulatory elements as existing federal
programs. However, the proposed rule contains some elements that are either not presently
required or elements that do not contain the specificity of the federal rules.

The proposed rule:

1.

Includes a list of defined terms used in the rule (see paragraph (a)). These do not add
additional requirements but only define terms used in the rule.

Includes more-specific requirements for inspections and structural stability assessments of
CCR units (see paragraph (c)). The proposed rule specifies that the owner of the CCR unit
will:
e inspect the “discharge of all outlets of hydraulic structures that pass underneath
the base” of a CCR unit at least once per seven days, and
e “conduct monitoring of all instrumentation supporting the operation of the CCR
unit no less than once per month. . .”, and
e *“conduct a visual inspection of hydraulic structures underlying the base of the
CCR unit” during an annual inspection, and
e Once every five years, conduct structural stability assessments consistent with
the federal requirements.
Specific conduit requirement language has been added to emphasize the importance of
maintaining structural integrity of conduits underlying the base of impoundments. The
additional rule language specifies that when conduits run under impoundments, they must be
maintained and inspected on an annual basis by a qualified engineer. This proposed portion of
the rule does not change any requirements for CCR facilities regulated under current federal
rules. However, it serves a benefit by placing emphasis in the State rules on the need for
careful oversight over conduits, including those associated with the entire facility, not just
those going through the dike.

Includes spillway design flood requirements that in some cases are more stringent than the
existing State spillway design requirements (see paragraph (d)). However, all CCR dams in
the state must meet these specifications by a certain date because of the federal rules.
Therefore, having the state rules reflect the same requirements should not have any effect on
the state or on the regulated operations.

Includes structural stability assessment specifications that will ensure consistency with
federal rule requirements (see paragraph (e)(1) - (¢)(3)). The structural stability assessment
specifications that are proposed for state rule inclusion are being followed now by all
regulated utilities and the State has access to, and reviews, the information. Therefore, having
the State rules reflect the same requirements should not have any effect on the State Dam
Safety agency or on the regulated operations.

Includes stability assessments for CCR units with downstream slopes that may be inundated
by the pool of an adjacent water body (see paragraph (e)(4)). Although the State rules may
not have specifically noted this requirement, it has always been a practice in approving CCR
facilities and has been a requirement of the federal rules. Therefore, having the State rules
reflect the same requirements should not have any effect on the State Dam Safety agency or
on the regulated operations.

Requires that safety factor assessments are supported by specific engineering calculations
(see paragraph (e)(5)). Although the utilization of specific engineering calculations has been
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a State requirement of CCR facilities, some of the factors included in the federal rules are
more stringent than those of State rules and statutes. However, the requirement to use the
federally-imposed criteria is in effect and is followed in North Carolina. Therefore, having
the State rules reflect the same requirements should not have any effect on the State Dam
Safety agency or on the regulated operations.

7. Contains language to combine the state lower limits to require compliance with the CCR with
the lower limits of the federal CCR rules (see paragraph (b)). The state statutes have a lower
limit where the dam safety law applies of 25’ height (and 50 ac. ft. volume), except where the
dams have been classified as “high hazard” and then there is no lower limit whereas the
federal rules specify a lower limit of five feet (and 20 ac. ft. volume). Paragraph (b) is
written to assure that the rule applies to dams covered by both the state and federal
requirements. However, since the state and the federal CCR requirements have both been in
effect for years, there should be no impact by modifying the State rules to now include the
federal requirements.

8. Contains a requirement that all CCR dams that contain earthen material “shall be designed,
constructed, operated, and maintained so that the vegetation meets the conditions outlined in
the FEMA 534 guidance document “Technical Manual for Dam Owners: Impacts of Plants
on Earthen Dams” (see paragraph (f)). The State has been mandating nearly-equivalent
vegetation requirements to the federal guidance for years and since the adoption of the federal
CCR rules, CCR facilities have been required to follow these guidelines. Therefore, adopting
these specifics into the State rules should not have any impact on the State Dam Safety
agency nor the regulated facilities.

F. Why are we Seeking these Rule Changes?

What is the problem?

The Division of Energy, Mineral, and Land Resources sees no significant problem with the dam-
safety, coal combustion residuals programs being implemented as they are. The state legislature
has adopted several legislative initiatives that have provided a comprehensive program of dealing
with coal combustion residuals. The State Dam Safety program could continue operating as it
has, with the federal government having a program and the state having a very similar program.
However, it has been suggested that having the State rules be supplemented with any, more-
specific or more-stringent federal requirements, would serve a benefit to the State and the
regulated public. It has also been suggested that the State consider delegation of some, or all, of
the federal CCR program as is now allowed by the WIIN Act (Public Law 114-322, December
16, 2016). In order to be considered for delegation of the federal program, the State must first
adopt rules that provide equal or better protection as the federal rules.

Where might improvements be seen?

Having the State CCR rules be consistent with those of the EPA would significantly simplify the
understanding of what criteria must be met to comply with both State and federal programs.
Having State rules that will contain the requirements for compliance with the federal program
will be a benefit to all stakeholders, and could serve as a basis for delegation of the federal CCR
program to the State.

G. Comparison of the Baseline versus State Program Supplemented with Additional Criteria

Although there are some differences in criteria, the federal Dam Safety CCR program is almost
identical in the requirements that are applied to CCR facilities by the North Carolina program.
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For the federal program, there are no changes proposed from the baseline. For North Carolina’s
program, there will be some additional criteria added to match criteria of the federal program.
However, since there are only a few criteria that differ in the two programs and since the existing,
dam-related portions of CCR facilities have been under the requirements of both the State and the
federal regulations, there should not be an increase from the baseline requirements applied to a
facility. If the only criteria that had been applied were the State criteria, and additional criteria
were added, we could recognize an increase from the baseline. However, the criteria applied to a
facility will not change although the State rules will change.

How will the Changes Affect Environmental Protection?

The proposed changes in the Dam Safety rules would make them more stringent than the
existing state rules. However, since the regulated entities are already required to implement
these more-stringent standards, having these standards in the State rules should not be
expected to affect environmental protection.

What Will Be the Costs Resulting from the Change?

e To State government, any additional cost will be minimal.
Some staff have projected that there will be additional information received because of
the additional State requirements. However, for most of the facilities, the additional
federal information is already being received by the State agency and reviewed. There
will be a few inspections where additional data will be collected. However, dealing
with the additional data could only add a few minutes to some inspections. Although
there may be some minimal cost involved with the proposed rule changes, the existing
coal ash-funded positions will easily be able to assume the minor additional work.

e To local governments, there will be no additional costs.

e To federal government, there should be no change in resource needs for
overseeing facilities located in North Carolina.

e To regulated entities, if they are meeting the existing state and federal
requirements, there should be no impact. Since the regulated entities must comply
with both the federal regulations and NC laws and rules related to CCR facilities, the
proposed rule changes should not have any adverse fiscal impact. However, if the State
agency has authority to enforce the additional, federally-derived requirements, then a
failure of the regulated entity to comply could result in additional resources applied to
enforcement.

Uncertainties Analysis

It appears to the Division that there are very few uncertainties associated with this Regulatory
Impact Analysis if the proposal for the Environmental Management Commission to adopt the
new rule is accomplished. Because the rule’s proposals are straightforward, and are intended to
incorporate exiting State and federal requirements, implementing them should not result in any
notable differences in impacts to the federal, state or local CCR dam safety-related programs.
Similarly, adopting the changes proposed in the rule should not have a notable effect on the
regulated utilities nor the environment or health and safety of the public. The federal and the State
programs have been in full operation for several years and the small changes in the State criteria
to make them “as protective as” those of the federal rules are not expected to change the

41



CCR Dam Safety Rule

operation of either program. The outcome of the rule change is straightforward and the “Impact
Analysis” is predictable.

In spite of the predictability of the “Analysis” of the rule adoption, there is a possibility that the
Department of Environmental Quality could seek, and eventually achieve, delegation of the
federal program’s implementation. This outcome could have an impact on the costs and benefits
to the State and federal governments as well as the regulated public and the affected
environments. The expected outcomes, benefits and costs of a federal program delegation are
described below:

1. To State government — If the State were to seek and achieve federal program delegation,
there would be additional uncertainty added to this Analysis because of potential changes
in the State’s role. The State presently takes an active role in the overall implementation
of the dam safety-related coal combustion residuals program and the State’s oversight
role would not change if the State were to seek and achieve federal program delegation.
However, with program delegation there could be some fiscal impacts if the State were to
receive reporting information that they do not presently receive. Most of the reporting
that is done for the federal program is also now provided to the State. However, it has
been suggested that some additional data may be received if delegation were to occur,
resulting in additional expenses.

2. To Federal Government — If the State were to seek and achieve federal program
delegation, there may be some reduction in the resources that are required from the
federal government. Although from the federal government’s perspective, the coal
combustion residual program is “self-implementing,” meaning that enforcement of these
requirements will be by citizen suits (filed either by private citizens or by States), it
appears that considerable resources are applied by the EPA to maintain the program.
However, because EPA does rely on the program “implementing” itself, delegation to a
state may not provide the federal agency savings that would normally be associated with
traditional, EPA program delegations.

3. To Regulated Entities —Program delegation to the State would have an impact on the
regulated utilities and would modify the outcome of this Analysis. Having to deal with
the program requirements of only one regulatory agency would seem to provide a
reduction in duplication of some requirements and a related cost reduction to the affected
utility. Similarly, communications with an agency that is closer geographically is usually
a benefit for a regulated entity. In the absence of delegation, the regulated entities would
be subject to both state and federal rules on dam safety-related issues and enforcement
actions through both citizen suit processes and state regulatory oversight.

4. To the Environment and Public Safety - At the present time, there is a self-
implementing federal program and separate state rules and laws addressing the dam
safety issues relating to coal combustion residuals. Incorporating the federal requirements
into state rules may provide additional opportunities to ensure compliance through citizen
suit and state agency oversight. If the State agency were to be delegated federal
responsibilities, State enforcement of the rules would supersede federal enforcement that
relies on-citizen suits in federal court; regulatory oversight would proceed through the
State agency. However, having one principal coal combustion residuals program
implementation agency may result in a more efficient program delivery, a reduction in
taxpayer resources applied to the coal combustion residual program, and more thorough
and consistent enforcement.
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F. Letters Received Related to Dam Safety

COMMENTS OF DUKE ENERGY

on the

North Carolina Department of Environmental Quality's Proposed Rules Relating
to
The Disposal and Recycling of Coal Combustion Residuals
(15A N.C.A.C. 13B .2001 et al.)
&
Additional Requirements for Dams that Impound Coal Combustion Residuals
(15A N.C.A.C. 02K .0224)

Submitted to:
Ellen Lorscheider
Deputy Director Division of Waste Management
1646 Mail Service Center
Raleigh, NC 27699-1646

E-mail: publiccomments@ncdenr.gov

October 15, 2018
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Duke Energy Business Services LLC ("Duke Energy™ or “Company™), on behalf of Duke Energy
Carolinas LLC and Duke Energy Progress LLC, submits the enclosed comments to the North
Carolina Department of Envireonmental Quality’s (“DECQ”) Proposad Rules Relating to the
Disposal and Recycling of Coal Combustion Residuals and Additional Reguirements for Dams
that Impound Cozl Combustion Residuals ("Proposed Rulas™).

Duke Energy has long supported the regulation of coal combustion residuals (*CCR") as
nonhazardous waste under Subtitle D of the Resource Conservation and Recovery Act [“RCRA™),
and welcomes the opportunity to provide comment on the Proposed Rules. Regulatory
certainty is of utmost importance as we continue to make investments on behalf of our
customers to comply with state and federal CCR regulations. To that end, Duke Energy has
been diligently working to install the necessary systems to transition to dry ash management,
further enhance the structural stability of dams, and dewater and safely close coal ash surface
impoundments.

Headgquartered in Charlotte, N.C., Duke Energy’s Electric Utilities and Infrastructure business
unit serves agproximately 3.4 million customers in Morth Carolina. At such time the Coal Ash
Management Act of 2014 [(“CAMA™) was promulgated, Duke Energy had 31 CCR surface
impoundments in its coal-fired fleet across Morth Carcling and eight operational CCR landfills.
The Company is making significant investments in these facilities to comply with the CAMA and
is irrevecably on the path toward closure of all ash basins in the state. Infact, two basins in the
state (Asheville 1982 Basin and Cliffside Units 1-4 Basin) have already been completely
excavated, and Duke Energy is nearing completion of the two ash basins at Riverbend. At the
same time, we continue to move toward closure of the 1964 basin at Asheville, as well as the
ash basins at our Dan River and Sutton plants.

The outcome of this rulemaking is extremely important to Duke Energy and its customers, and
the Company appreciates DEQ's efforts to amend Morth Caroling’s solid waste and dam rules to
align the requirements with the authorities provided by the Water Infrastructure Improvements
for the Nation Act (“WIIN Act™). The WIIN Act fundamentally changed the statutory authority
underpinning the federal Disposal of Coal Combustion Residuals From Electric Utilities rule at
40 CF.R. Part 257 ("CCR Rule”} by giving states the authority to implemeant and enforce the CCR
Rule through state permit programs. It is, therefore, logical to amend the state rules to
incorporate the federal criteria and establish other criteria that EFA determines are at least as
protective as the criteria in the CCR Rule. Although this rulemaking is only 2 first step for the
state to align its CCR management program with the CCR Rule, the ultimate approval of a Morth
Carolina CCR permit program by EFA will allow common-sense, site-specific solutions that
protect the environment under @ proven regulatory construct.
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Most of the comments from Duke Energy were on proposed rules in 15A NCAC 13B .2001-.2018 relating

to the Coal Combustion Residuals Management and are covered in a separate Report of Proceedings.

Therefore, only the comments related to the Dam Safety rules are included in this document. Hyperlink to

full letter.

Additional Requirements for Dams that Impound Coal Combustion Residuals
(15A N.C.A.C. 02K .0224)

1. Proposed Section .0224(a)(2): The proposad definition of “CCR unit” does not include
an exemption for basins that have been closed, including those that have been closed by
leaving CCR in place. Duke Energy suggests that the final state rule expressly exempt
closed CCR surface impoundments from the definition of “CCR unit™ under this section.

2. Proposed Section .0224(b)(2) would provide that the additional dam requirements will
apply to a CCR unit that “contains residuals to an elevation of five feet or more above
the downstream toe of the structure and that has a storage volume of 20 acre-feet or
maore. .. ." This would require Duke Energy to send structural stability assessments to
DEC for the 1978 and 1985 basins at Cape Fear, which are currently exempt from the
CCR Rule. As a result of the United States Court of Appeals for the District of Columbia
Circuit’'s decision in Utility Solid Waste Activities Group v. EPA [No. 15-1219), EPA must
undertake a rulemaking to make changes to the CCR Rule to implement the court's
judgment regarding the regulztion of legacy impoundments. In light of the fact that the
Company must close these impoundments pursuant to CAMA, combined with the
uncertainty of how they ultimatehy will be regulated under the CCR Rule, Duke Energy
suggests exempting inactive impoundments at closad power plants and incorporating
EPA's new standards regulating these units once EPA& promulgates a final rule regulating
legacy ponds.

3. Proposed Section .0224(c){2) would provide that "a qualified engineer, or person under
his or her responsible charge, shall conduct menitoring of all instrumentation
supporting the operation of the CCR unit no less than once per month according to the
standards listed under 40 CFR 257 83(a). . . ." Duke Energy suggests defining
“instrumentation™ and explicitly delineating what equipment must be monitored on a
monthly basis.

4. Proposed Section .0224(d) would provide that all CCR dams shall have a spillway system
with capacity to pass a flow resulting from a design flood as specified in the Minimum
Spillway Design Flood for CCR Units Table. The hazard categories in the table are based
on 154 NCAC 02K 0105, which notes that high hazard dams are "located where failure
will likely cause loss of life or serious damage to homes, industrial and commercial
buildings, important public utilities, primary highways, or major railroads.” DEC takes
the position that a dam is classified as high hazard if it has the potential to cause
economic damage greater than $200,000. See Documents related to HAZARD
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CLASSICIFCATION, DEQ (Feb. 14, 2018). If the 5200,000 damage threshold is the basis
for classification, then all CCR basins will be classified as high hazard and subject to
Probable Maximum Flood (“PMF”) rather than fractional PMF, to which Duke Energy’s
CCR units are currently subject. Duke Emergy suggests distinguishing between an
existing impoundment and a dosed, capped impoundment when determining the
hazard classification.

5. Proposed Section .0224(e){4) would reguire stability assessments for CCR units with
downstream slopes that may be inundated by the pool of an adjacent water body. The
assessments shall include conditions for maximum pool lcading, minimum pool loading,
and rapid drawdown of the adjacent waterbody. As written, this section will require
structural stability assessments for closed impoundments, which would not have any
pool loading. Duke Energy suggests exempting closed impoundments from this
requirement.

Im closing, Duke Energy appreciates the opportunity to comment on the Propased Rules. The
comments we have included herein are intended to highlight areas for additional clarification
and specificity. We believe that implementing the CCR Rule through an enforceable permit
program will provide regulatory certainty as we work toward safely closing all ash basins across
our service territories and make critical investments on behalf of our customers.
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SOUTHERN ENvIRONMENTAL Law CENTER

Tedephone 919-987-1450 G021 WEST ROSEMARY STREET, SUITE 220 Facsimile 019-90-0421

CHAFEL HILL, MG 2 r216-2356

October 13, 2018
VIA E-MAITL AND U.5. MAIL

Ellen Lorscheider

Deputy Director

Division of Waste Management
1646 Mail Service Center
Raleigh, NC 27600-1646
publiccomments@nedenr gov

Re:  Proposed Rules for Coal Combustion Residual (*CCE™) and Coal
Combustion Product (“CCP”) Management

Dear Ms. Lorscheider:

On behalf of Appalachian Voices, Cape Fear River Watch, Catawba Biverkeeper
Foundation, Dan River Basin Aszociation, MountainTrue, Roanoke Biver Basin Association,
Sierra Club, Sound Rivers, Waccamaw Riverkeeper, Waterkeeper Alliance, Winyah Fivers
Foundation, and itself, the Southern Environmental Law Center submits the following comments
to the MNorth Caroling Department of Environmental Cuality (“DECF) on its proposed coal
combustion residual {“CCE™) rules. In response to an earlier draft of the proposed rles
circulated in connection with public mestings held last winter, we submitted written comments in
March and April 2018, We incorporate those comments here. Please find them attached for
vour reference (ses Attachments 1 and 2.

I. Introduction

The proposed rules contain many good provisions, and we do not object to strong state
rules for coal ash facilities. We agree, as DEQ) highlights in its regulatory impact analysis, that
strong, consistent state rules are necessary to protect the people and waters of North Carolina,
particularly beczuse the federal rule 1= in flux. For example, the water protection requirements
zet forth in Section 2013(1) are clear and strong—particularly subparagraph (3), which explicitly
prohibits disposing of solid waste in water. We support many of the protections contained in
these standards, and note in these comments gaps in protections and areas for improvement.

However strong the new state rules may be, two fundamental issues remain. First, the
easiest and best way to protect the people and waters of North Carolina is to require Duke
Energy to clean up its coal ash. By court order, criminal plea agresment, settlement agreement,
and statute, Duke Energy is already required to excavate more than 50 million tons of cozl ash at
eight sites across North Caroling and every site in South Caroling. The communities around
every leaking coal ash pond in the state deserve the same protections. Duke Enerzy must be

Charlottesvilla + Chapal Hill + Atlarda ¢ Ashesalle + Hirmingham * Charleston = Hashwlle = Richrond + Washingion, 0

1005 recyvled papsr

47



CCR Dam Safety Rule

This letter was addressed to the Division of Waste Management whose proposed rules do not
specifically address dam safety issues. However the letter contained a section on Emergency
Action Plans (EAPs) which do relate to dam safety. Therefore, the portions of the October 15,
2018 letter that relate to EAPs are included here and addressed in Table B-3. Hyperlink to full
letter.

Excerpted text

b. Emergency Action Plans

The proposed rules leave out the federal requirement that Duke Energy and other
utilities post online Emergency Action Plans and maps showing what would happen if
one of these unlined, leaking, earthen coal ash lagoons were to fail and spill coal ash
into our waters. Duke Energy has already tried to keep the public in the dark in
violation of a federal disclosure requirement, before conservation groups enforced the
law against the violation. North Carolina needs to hold Duke Energy accountable going
forward. Incorporating this requirement into state rules underscores the importance of
transparency and public information regarding the dangerous storage of coal ash near
waterways. This transparency should be a part of North Carolina’s rules, apart from and
in addition to the requirement currently present in the federal rule.

Under 40 C.F.R. § 257.107, Duke Energy and other owners or operators of coal
ash lagoons “must maintain a publicly accessible Internet site (CCR Web site)”
containing information specified in the Rule. On this website, utilities must publish an
Emergency Action Plan for high hazard and significant hazard coal ash lagoon dams.
Id. § 257.105 (f)(5). At a minimum the Emergency Action Plan must “include a map
which delineates the downstream area which would be affected in the event of a CCR
unit failure and a physical description of the CCR unit”; “define responsible persons,
their respective responsibilities, and notification procedures in the event of a safety
emergency involving the CCR unit”; and “provide contact information of emergency

responders.” Id. § 257.73. It’s a ‘Loaded Dice’ Problem, NY TIMEs, Oct. 5, 2018, available at
https://www.nytimes.com/2018/10/05/climate/rain-floods-extreme-weather.html.

Although the draft rules incorporate the basic requirement to have a public
website (Section .2017(c)), there is no mention of an emergency action plan. DEQ must
make clear that North Carolina’s rules include the requirement to create, maintain, and
make public an emergency action plan showing the downstream areas that would be
flooded in the event of a dam failure catastrophe. Access to information is a key part of
the federal CCR Rule and must also be a key part of North Carolina’s rules. As EPA
has explained in the Preamble to the Rule, “the establishment and maintenance of this
information . . . on a publicly accessible Internet site” is important because citizens
need “access to all of the information necessary to show that the rule has been
implemented in accordance with the regulatory requirements.” 80 Fed. Reg. 21,302,
21,426. Any regulations DEQ adopts must recognize the public’s need to know the coal
ash risks in their communities.

These public information requirements are all the more important in North
Carolina, where Duke Energy has already violated the federal requirements to post
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complete and public Emergency Action Plans. Instead of complying with the
requirement like every other major utility in the country, Duke Energy posted plans
with blacked-out maps of the inundation risks. It also redacted contact information for
responsible personnel in the event of a safety emergency. Only after conservation
groups discovered Duke Energy’s illegal hiding of this critical information and notified
Duke Energy that they intended to sue, Duke Energy gave in and posted unredacted
maps and information. DEQ must make sure that this dam safety information remains
up to date and available to the communities around and downstream of Duke Energy’s
coal ash ponds.

CLEAN WATER FOR NORTH CAROLINA

From: Hope Taylor <hope@cwfnc.org>

Sent: Monday, October 15, 2018 10:44 PM

To: SVC_DENR.publiccomments <publiccomments@ncdenr.gov>

Subject: [External] CCR Rules: Clean Water for NC comments on draft rules for Dams that Impound CCR

CAUTION:
Report Spam.

Andrew Brooks, Dam Safety Engineer
Division of Mining Energy and Land Resources
NC Dept. of Environmental Quality

Dear Mr. Brooks:

Please accept these comments from Clean Water for NC on the draft rules for Dams that
Impound Coal Combustion Residuals. Clean Water for NC is a 34 year old statewide, science
based Environmental Justice Organization with members in over 60 North Carolina counties.
We have been involved in advocacy on both statewide coal ash issues and in working for safe
replacement water supplies for residents close to 3 Duke facilities with significant coal ash
deposits: Asheville Plant, Cliffside as well as residents around Roxboro and Mayo plants in
Person County.

c) Inspections and Structural Stability Assessments

The at least weekly inspections for changes in flow or color of all discharges from hydraulic
structures that pass underneath deposited CCR are important and, along with a decision tree of
action steps, must be rigorously documented to prevent uncontrolled release of CCR
associated materials such as occurred on the Dan River in 2014. The monthly inspections of all
instrumentation “supporting” the operation of a CCR unity are also critical and a detailed
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checklist of minimum instrumentation and expected ranges of indicators for safe operation and
reliability must be specified.

An annual inspection of all hydraulic structures underlying the base of the CCR unit is probably
only marginally adequate to ensure structural integrity. The frequency of inspection should be
increased and specified parameters to indicate structural integrity should be included in the
rules. The structural stability assessment should be carried out every two or three years, during
which time loading and hydraulic conditions in the CCR unit could have changed significantly.

e) safety factor assessments

Each of the safety factors used in assessing the structural stability of a CCR unit, including the
calculated static factor of safety for the long-term, maximum storage pool loading, the
calculated static factor of safety under the maximum surcharge pool loading condition, the
calculated seismic factor of safety, and the calculated liquefaction factor of safety must be
rigorously re-evaluated at least every two years to assure that the factors are well characterized
as to their contribution to structural stability, and generously protective of human safety and
the environment.

Thank you very much for your kind attention to these concerns,

Hope Taylor, MSPH
Executive Director

Clean Water for NC

3326 Guess Rd. Suite 105
Durham, NC 27705
(919) 401-9600

50



	Title Page
	TABLE OF CONTENTS
	I. Summary and Recommendation
	A. Background and Summary
	B. Public Comments and Responses
	List B-1 Major Comments Received (oral and written)
	Table B-2 Oral Comments Received at Hearings and Responses
	Table B-3 Written Comments Received and Responses

	C. Recommended Final Rule Language
	D. Hearing Officers’ Recommendation

	II. Support Information
	A. Memos for Designation of Hearing Officers
	B. Hearing Officer’s Prepared Remarks
	C. Public Notice Prior to Hearings
	D. Attendees at the Hearings
	E. Regulatory Impact Analysis
	F. Letters Received Related to Dam Safety


