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Town of Caswell Beach
VARIANCE REQUEST

Caswell Beach
Brunswick County
October 29, 2009



Caswell Beach, NC
Progress Energy canal

Baptist Assembly
(Brunswick County)

Site of variance request
Approximate  boundary
Between Caswell Beach
and Oak Island

Oak 
Island



Approximate length 
of sewer line  
within the current setback

Caswell Beach proposed sewer line

Approx. location of 
proposed line



Project area near Progress Energy outfall canal looking east



Project area near canal looking west



Project area near the canal looking northwest







Beverly Eaves Perdue
Governor
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NCDENR

North Carolina Department of Environment and Natural Resources
Division of Coastal Management

James H. Gregson
Director

October 15, 2009

Dee Freeman
Secretary

CRC-09-35

MEMORANDUM

TO:

FROM:

Coastal Resources Commission

Mike Lopazanski
Scott Geis

SUBJECT: Wind Energy Facility Amendments

As the State increases it efforts to pursue alternative energy sources, wind power has
moved to the forefront as a technology that is readily available and has the public and
political support to become a reality in the near term. It has also become clear through
several studies and assessments that the coastal area of North Carolina is the focus for
siting a utility-scale wind energy generating facility. Over the past year, the Coastal
Resources Commission (CRC) has heard several presentations on the potential for
development, limitations and possible impacts of wind energy facilities.
Recommendations have been made by the Environmental Management Commission
that included giving the CRC authority to permit the siting of these facilities. This
recommendation was reiterated by the Division's Ocean Policy Steering Committee and
was further expressed in a draft bill (S1068) before the State Legislature this past
session.

The Commission has also taken steps toward the siting and permitting of such facilities
by approving for public hearing, an amendment to 15A NCAC 7H .0309(g) which would
allow transmission lines from a wind energy facility to cross the ocean beach. In
addition, the CRC Ocean Policy/Beach Summit Recommendations Implementation
Subcommittee has made development of use standards and changes to the
Commission's Coastal Energy Policies a priority action for the CRC.

Given that a wind energy demonstration project has been proposed for siting in State
waters, staff is recommending that the Commission move ahead with incorporation of
the siting and operation of wind facilities into its administrative rules. Attached are
proposed amendments to 15A NCAC 7H .0106 General Definitions, 15A NCAC 7H
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.0208 Use Standards and 15A NCAC 7M .0400 Coastal Energy Policies. It is important
to note that the amendments to 7H .0208 include changes to development considered
water-dependent which will be necessary to site a utility-scale wind energy facility in
State waters.

In developing the amendments, staff has used the recommendations of the
Environmental Management Commission and draft bill S1068 as a guide. While the
definition of a wind energy facility for the purposes of these rules is limited to facilities of
three mega watts or greater, that is considered a starting point for discussion and is
what was included in the draft legislation. While many of the amendments are similar to
those for other types of development activities in public trust areas, others address
specific concerns related to wind facilities. It is Staff's intention that once the
Commission has reviewed the proposed amendments, they will be shared with other
DENR agencies as well as a group of scientists familiar with the issues to ensure the
amendment's adequacy in addressing relevant concerns. Staff would then bring any
further amendments to the Commission in January 2010 for further consideration and
appropriate action.

We look forward to discussing these amendments at the upcoming meeting in Atlantic
Beach.



15A NCAC 07H .0106 GENERAL DEFINITIONS
The following definitions apply whenever these terms are used in this Chapter:

(1) "Nonnal High Water" is the ordinary extent of high tide based on site conditions such as presence and
location ofvegetation, which has its distribution influenced by tidal action, and the location of the apparent
high tide line.

(2) "Nonnal Water Level" is the level of water bodies with less than six inches of lunar tide during periods of
little or no wind. It can be determined by the presence of such physical and biological indicators as erosion
escarpments, trash lines, water lines, marsh grasses and barnacles.

(3) Unless specifically limited, the term structures includes, but is not limited to, buildings, bridges, roads,
piers wharves and docks (supported on piles), bulkheads, breakwaters, jetties, mooring pilings and buoys,
pile clusters (dolphins), navigational aids and elevated boat ramps.

(4) "Mining" is defined as:
(a) The breaking of the surface soil in order to facilitate or accomplish the extraction or removal of mineral,
ores, or other solid matter.
(b) Any activity or process constituting all or part of a process for the extraction or removal of minerals,
ores, soils, and other solid matter from their original location.
(c) The preparation, washing, cleaning, or other treatment of minerals, ores, or other solid matter so as to
make them suitable for commercial, industrial, or construction use.

(5) "Wind Energy Facility" means the turbines, accessory buildings, transmission facilities, and any other
equipment necessary for the operation of the facility that cumulatively, with any other wind energy facility
whose turbines are located within one-halfmile of one another, have a rated capacity of three megawatts or
more ofenergy.

This defmition applies regardless of whether the mining activity is for a commercial or noncommercial purpose, and
regardless of the size of the affected area. Activities such as vibracoring, box coring, surface grab sampling, and
other drilling and sampling for geotechnical testing, mineral resource investigations, or geological research are not
considered mining. Excavation of mineral resources associated with the construction or maintenance of an approved
navigation project in accordance with 15A NCAC 7B .0200 of this Chapter is not considered mining.
History Note: Authority G.S. 113A-102; 113A-107;
Eff. June 1, 1995;
Amended Eff. August 1, 1998; October 1, 1996.
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1 SUBCHAPTER 7H - STATE GUIDELINES FOR AREAS OF ENVIRONMENTAL CONCERN
2 15A NCAC 07H .0208 USE STANDARDS
3 (a) General Use Standards
4 (1) Uses which are not water dependent shall not be pennitted in coastal wetlands, estuarine waters, and public trust
5 areas. Restaurants, residences, apartments, motels, hotels, trailer parks, private roads, factories, and parking lots are
6 examples ofuses that are not water dependent. Uses that are water dependent may-include: utility easemeBts; eooks;
7 v/harfs; boat ram13s; ereElgiRg; briElges aBe briege a13f>roaohes; re'jetmeats, bulkheaes; oulverts; groms; BavigatioBal
8 aies; mooriBg f>ilings; a&vigatioaalohanBels; sim13le aooess ohanBels aBe araiBage eitohes. crossings, wind energy
9 facilities, docks, wharves, boat ramps, dredging, bridges and bridge approaches, revetments, bulkheads, culverts,

10 groins, navigational aids, mooring pilings, navigational channels, access channels and drainage ditches.
11 (2) Before being granted a permit by pennit, the CRC or local pennitting authority, authority there shall ae-a
12 fmEIiag fmd that the applicant has complied with the following standards:
13 (A) The location, design, and need for development, as well as the construction activities involved
14 shall be consistent with the~ management objeoti¥e. objective of the Estuarine and Ocean
15 System ABC and shall be sited and designed to avoid significant adverse impacts upon the
16 productivity and biologic integrity of coastal wetlands, shellfish beds, submerged aquatic
17 vegetation as defmed by the Marine Fisheries Commission, and spawning and nursery areas.
18 (B) :Befure reoeiving appro¥al for looatioa of a use or ee1leiopmeBt viithin these AECs, the
19 permit letting authority shall fffid that BO suitable alternative site or 10oatioB outsiae of the AEC
20 exists for the use or eevelopmeBt aBe, further, that the applioaB:t has seleotee a oombinatioB of
21 sites aBe eesigB that vlill have a minimum aeverse impaot UpOB the proeuotivity aBe biologio
22 integrity of ooastal marshlaBe, shellfish bees, bees of submergee aEIuatio vegetatioB, spavlnmg
23 aBe Bursery areas, importaat Resting aBe \vmtering sites for v;aterfovil aBe vJilelife, aad importaBt
24 aaRKal erosiOB barriers (oypress friBges, Hlafshes, ola~r soils).
25 ~!ID. Development shall BOt Ylolate comply with state and federal water and air quality standards.
26 ~!Q Development shall not cause major or irreversible damage to valuable documented archaeological
27 or historic resouroes. resources as identified by the N.C. Department of Cultural Resources.
28 ~@ Development shall not meaStirably increase siltation.
29 (B@ Development shall not create stagnant water bodies.
30 ~ID Development shall be timed to have minimum adverse signifioaB:t affeot avoid significant adverse
31 impacts on life cycles of estuarine and ocean resources.
32 ~(G) Development shall not impe6e jeopardize the oapability use of the waters to be usee for
33 navigation or for other public trust rights oreate uaGue iBterfereBoe vlith aooess to, or use of, in
34 public trust areas or estuarine waters.
35 (3) When the proposed development is in conflict with the general or specific use standards set forth in this Rule,
36 the CRC may approve the development if the applicant can demonstrate that the activity associated with the

, 37 proposed project will have public benefits as identified in the fmdings and goals of the Coastal Area Management
38 Act, that the public benefits clearly outweigh the long range adverse effects of the project, that there is no reasonable
39 aBe prueeBt alternate site available for the project, and that all reasonable means and measures to mitigate adverse
40 impacts of the project have been incorporated into the project design and will shall be implemented at the applicant's
41 expense. These meaStifes Measures taken to mitigate or minimize adverse impacts ~shall include actions that
42 will:
43 (A) minimize or avoid adverse impacts by limiting the magnitude or degree of the action;
44 (B) restore the affected environment; or
45 (C) compensate for the adverse impacts by replacing or providing substitute resources.
46 (4) Primary nursery areas are those areas in the estuarine and ocean system where initial post larval development of
47 fmfish and crustaceans takes place. They are usually located in the uppermost sections of a system where
48 populations are uniformly early juvenile stages. They are offioially designated and described by the N.C. Marine
49 Fisheries Commission (MFC) in 15pj; NCpj;C 3:B .1405 and by the N.C. Wildlife Resources Commission (WRC). iB
50 15ANCIAj;C 10C .0110.
51 (5) Outstanding Resource Waters are those estuarine waters and public trust areas classified by the N.C.
52 Environmental Management Commission (EMC). pl:1fSUaBt to Title 151Aj;, Subohapter 2:B .0216 oftae N.C.
53 Aemi-nistrative Coee as Ol:1tstaTleing Resouroe Waters (ORJ.V) UpOB fineiRg that suoh v"tLHers are of exoeptioBal state
54 or Batioaal reoreatioBal or eoologioal signifioaBoe. In those estuarine waters and public trust areas classified as ORW
55 by the EawollfBeatal ~4aaagemeBtCOmmissioB (E~4C), (EMC) no pennit required by the Coastal Area
56 Management Act shall be approved for any project which would be inconsistent with applicable use standards
57 adopted by the CRC, EMC, or ~4arine Fisheries Commissioa (MFC) for estuarine waters, public trust areas, or
58 coastal wetlands. For development activities not covered by specific use standards, no pennit shall be issued if the
59 activity would, based on site specific information, materially degrade the water quality or outstanding resource
60 values. 'values anless suoh eegraeatioB is temporary.
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(E) Public Benefits Exception. Projects that conflict with these standards, but provide a public
benefit, may be approved pursuant to the standards set out in Subparagraph (a)(3) of this Rule.

(13) "Wind Energy Facilities"
(A) An applicant for the development and operation of a wind energy facility shall provide:

(i) an evaluation of the proposed noise impacts of the turbines to be associated with the
proposed facility, unless the turbines are located in sound or offshore waters at least 0.60
miles from a shoreline;

(ii) an evaluation of shadow flicker impacts for the turbines to be associated with the
proposed facility, unless the turbines will be located in sound or offshore waters at least
1.6 miles from a shoreline;

(iii) an evaluation of avian and bat impacts of the proposed facility;
(iv) an evaluation of viewshed impacts of the proposed facility;
(v) an evaluation of potential user conflicts associated with development in the proposed

project area.
(vi) a plan regarding the action to be taken upon decommissioning and removal of the wind

energy facility. The plan shall include estimates ofmonetary costs and the proposed site
condition after decommissioning.

(B) Development Standards. Development ofwind energy facilities shall meet the following standards
in addition to adhereing to the requirements outlined in this subparagraph (a)(13)(A).
(n Natural reefs, coral outcrops, artificial reefs, seaweed communities, and significant

benthic communities identified by the Division ofMarine Fisheries or the WRC shall be
avoided;

(ii) Development shall not be sited on or within 500 meters of significant biological
communities identified by the Division of Marine Fisheries or the WRC; such as high
reliefhard bottom areas. High relief is defmed for this standard as relief greater than or
equal to one-half meter per five meters ofhorizontal distance;

(iii) Development shall not cause irreversible damage to documented archaeological
resources including shipwrecks identified by the Department ofCultural Resources; and
unique geological features that require protection from uncontrolled or incompatible
development as identified by the Division of Land Resources pursuant to G.S. 113A
113(b)(4)(g);

(iv) Development activities shall be timed to avoid significant adverse impacts on the life
cycles ofestuarine or ocean resources, or wildlife;

(v) Development or operation of a wind energy facility shall not jeopardize the use of the
surrounding waters for navigation or for other public trust rights in public trust areas or
estuarine waters;

(vi) Development or operation ofa wind energy facility shall not interfere with air navigation
routes, air traffic control areas, military training routes or special use airspace and shall
comply with standards adopted by the Federal Aviation Administration and codified
under 14 CFR Part 77.13;

(C) Pennit Conditions. Pennits for wind energy facilities may be conditioned on the applicant
amending the proposal to include measures necessary to insure compliance with the provisions
guidelines for development set out in this Subchapter. Pennit conditions may include monitoring
to ensure compliance with all applicable development standards.

(D) Public Benefits Exception. Projects that conflict with these standards, but provide a public
benefit, may be approved pursuant to the standards set out in Subparagraph (a)(3) of this Rule.
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History Note: Authority G.S. 113A-107(b); 113A-108; 113A-113(b); 113A-124;
Eff. September 9, 1977;
Amended Eff. February 1, 1996; April 1, 1993,' February 1, 1993,' November 30} 1992}'
RRC Objection due to ambiguity Eff. March 21, 1996,'
Amended Eff. August 1, 1998; May 1, 1996.
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SECTION .0400 - COASTAL ENERGY POLICIES
15A NCAC 07M .0401 DECLARATION OF GENERAL POLICY

(a) It is hereby declared that the general welfare and public interest require that reliable sources of energy be made
available to the citizens ofNorth Carolina. It is further declared that the development of energy facilities and energy
resources within the state and in offshore waters can serve important regional and national interests. However,
unwise development of energy facilities or energy resources can conflict with the recognized and equally important
public interest that rests in conserving and protecting the valuable land and water resources of the state and nation,
particularly coastal lands and waters. Therefore, in order to balance the public benefits attaeaea to of necessary
energy development agaiBst with the need te g II protect valuable coastal resources, and 2) preserve access to and
utilization ofpublic trust resources, the planning of future lafla uses, uses affecting both land and public trust
resources, the exercise of regulatory authority, and determinations of consistency with the North Carolina Coastal
Management Program shall assure that the development of energy facilities and energy resources shall avoid
significant adverse impact upon vital coastal resources or uses, public trust areas and public access rights.

(b) Exploration for the development of offshore and Outer Continental Shelf (OCS) energy resources has the
potential to affect coastal resources. The Federal Coastal Zone Management Act of 1972, as amended, requires that
fe8efal oil aBa gas leasing actions of the federal government US Def)artmeBt of the lBterior be consistent to the
maximum extent practicable with the enforceable policies of the federally approved North Carolina Coastal
Management Program, and that exploration, development and production activities associated with such leases
comply with those enforceable policies. Enforceable policies applicable to OCS activities include all the provisions
and policies of this Rule, as well as any other applicable federally approved components of the North Carolina
Coastal Management Program. All permit applications, plans and assessments related to exploration or development
of OCS resources and other relevant energy facilities mast shall contain sufficient information to allow aae~\!&te

analysis of the consistency of all proposed activities with these Rules and policies.

History Note: Authority G.S. 113A-102(b); 113A-107; 113A-124;
Eff. March 1, 1979,·
Amended Eff. November 3, 1997pursuant to E.O. 121, James B. Hunt Jr., 1997;
Temporary Amendment Eff. July 8, 1999,· December 22, 1998;
Amended Eff. August 1,2000.

(C)

(B)

a full discussion of the preferred sites for those elements. of the project affecting aBy laBa or lhtCHer
\!se Of BaQH:a1 reSO\:lfee the use ofpublic trust waters, adjacent lands and the coastal resources of
the coastal area:
(A) In all cases where the preferred site is located within an area of environmental concern

(ABC) or on a barrier island, the applicant shall identify alternative sites considered and
present a full discussion [in terms of Subparagraphs (a)(2) through (9) of this Rule] of the
reasons why the chosen location was deemed more suitable than another feasible
alternate site;
If the preferred site is not located within an ABC or on a barrier island, the applicant shall
present reasoBaele evidence to support the proposed location over a feasible alternate
site;
In those cases where an applicant chooses a site previously identified by the state as
suitable for such development and the site is outside an ABC or not on a barrier island,
alternative site considerations shall not be required as part of this assessment procedure;

a full discussion of the economic impacts, both positive and negative, of the proposed project.
This discussion shall focus on economic impacts to the public, not on matters that are purely
internal to the corporate operation of the applicant. No proprietary or confidential economic data

(2)

15A NCAC 07M .0402 DEFINITIONS
(a) "Impact Assessment" is an analysis which fully discusses the potential environmental, economic and social
consequences, including cumulative and secondary impacts, of a proposed project. At a minimum, the assessment
shall include the following and for each of the following shall discuss and assess any effects OB aflY laBa Of \Vatef
\!se Of BaRifal feSO\:lfee oftae eoastal area, the project will have on the use ofpublic trust waters, adjacent lands and
on the coastal resources of the coastal area, including the effects 1.vitltiB the eoastal area caused by activities outside
the coastal area:

(1)

mike
Highlight

mike
Highlight

mike
Highlight

mike
Highlight

mike
Highlight

mike
Highlight

mike
Highlight

mike
Highlight

mike
Highlight

mike
Highlight

mike
Highlight

mike
Highlight

mike
Highlight

mike
Highlight



shall be required. This discussion shall include analysis of likely adverse impacts upon the ability
of any governmental unit to furnish necessary services or facilities as well as other secondary
impacts of significance;

(3) a full discussion ofpotential adverse impacts on coastal resources, including marine and estuarine
resources and wildlife resources, as defined in G.S. 113-129;

(4) a full discussion ofpotential adverse impacts on existing industry and potential limitations on the
availability ofBatHral coastal resources, partisularly including beach compatible sand and water,
for future msuskial use or development;

(5) a full discussion ofpotential significant adverse impacts on recreational uses and scenic,
archaeological and historic resources;

(6) a full discussion ofpotential risks of saBger to human life or property;
(7) a full discussion of the impacts on the human environment including noise, vibration and visual

impacts:
f7tOO a full discussion of the procedures and time needed to secure an energy facility in the event of

severe weather conditions, such as extreme wind, currents and waves due to northeasters and
hurricanes;

f&)!2l other specific data necessary for the various state and federal agencies and commissions with
jurisdiction to evaluate the consistency of the proposed project with relevant standards and
guidelines;

ilQ) a plan regarding the action to be taken upon the decommissioning and removal of the facility and
related structures. The plan shall include an estimate of the cost to decommission and remove the
energy facility. The plan shall also include a proposed description of the condition of the site once
the energy facility has been decommissioned and removed. The plan shall include a bond,
guarantee, insurance, or other fmancial instrument to provide for the decommissioning and the
removal of the structures that comprise the energy facility.

fl-QjD..ll a specific demonstration that the proposed project is consistent with relevant local land use plans
and with guidelines governing land uses in AECs. Any impact assessment for a proposal for eil-er
gas energy exploration or development activities shall include a full discussion of the items
described in Subparagraphs (a)(l) through f9j !l..QLofthis Rule for the associated energy
exploration or development activity, including all reasoaahly foreseeable assessments of resource
potential, including the gathering of scientific data, exploration wells wells, and any delineation
activities that are reasoaahly likely to follow a sissovery of oil or gas development, production,
maintenance and decommissioning.

(b) "Major energy facilities" are those energy facilities which because of their size, magnitude or scope of impacts,
have the potential to affect any land or water use or BatHral coastal resource of the coastal area. For purposes of this
defmition, major energy facilities shall include, but are not necessarily limited to, the following:

(1) Any facility capable of refining petroleum products ail;
(2) Any terminals (and associated facilities) capable of handling, processing, or storing lifluis propane

gas, liflUis BaQH:al gas, petroleum products or synthetic BatHral gas;
(3) Any oil or gas petroleum storage facility that is capable of storing 15 million gallons or more on a

single site;
(4) Gas, coal, oil or nuclear electric Elestris generating facilities 300 MGW or larger;
(5) Wind energy facilities, including turbines accessory buildings, transmission facilities and other

equipment necessary for the operation of a wind generating facility that cumulatively, with any
other wind energy facility whose turbines area located within one-half mile of one another,
capable of generating three (3) MGW or larger:

(6) Thermal energy generation;
(7) Major pipelines 12 inches or more in diameter that carry eraSe petroleum products, BaQH:al gas,

lifll:lia Batai=al gas, lifll:lia propaBe gas, or synthetic gas;
(8) Structures, including drillships and floating platforms and structures relocated from other states or

countries, located in offshore waters for the purposes of energy exploration, eKploratioB for, or
development or production: prOGl:lstioB of, oil or Bat1:H:a1 gas; and

(8) Onshore support or staging facilities related to offshore energy exploration, eKploratioB for, or
development or production of, oil or Batai=al gas.
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(c) "Offshore waters" are those waters seaward of the state's three-mile offshore jurisdictional boundary in which
development activities may impact any land or water use or natural resource of the state's coastal area.

History Note: Authority G.S. 113A-102(b); 113A-107; 113A-124;
Eff. March 1, 1979;
Amended Eff. October 1, 1988;
Amended Eff. November 3, 1997pursuant to E.O. 121, James B. Hunt Jr., 1997.
Temporary Amendment Eff. July 8, 1999; December 22, 1998;
Amended Eff. August 1,2000.

15A NCAC 07M .0403 POLICY STATEMENTS
(a) The placement and operations of major energy facilities in or affecting any land or water use or coastal Batafal
resource of the North Carolina coastal area shall be done in a manner that allows for protection of the environment
and local and regional socio-economic goals as set forth in the local land-use plan(s) and State guidelines in 15A
NCAC 7H and 7M. The placement and operation of such facilities shall be consistent with state rules and statutory
standards and shall comply with local land use plans and with rales for laRd ases Hi use standards for development
within AECs, AeG&: as set forth in 15A NCAC 07H.
(b) Proposals, plans and permit applications for major energy facilities to be located in or affecting any land or water
use or BaQH:al coastal resource of the North Carolina coastal area shall include a full disclosure of all costs and
benefits associated with the project. This disclosure shall be prepared at the earliest feasible stage in planning for the
project and shall be in the form of an impact assessment prepared by the applicant as defined in 15A NCAC 7M
.0402. If appropriate environmental documents are prepared and reviewed under the provisions of the National
Environmental Policy Act (NEPA) or the North Carolina Environmental Policy Act (NCEPA), this review will
satisfy the defmition of "impact assessment" if all issues listed in this Rule are addressed and these documents are
submitted in sufficient time to be used to review state permit applications for the project or subsequent consistency
determinations.
(c) Local governments shall not unceasonably restrict the development of necessary energy facilities; however, they
may develop siting measures that will minimize impacts to local resources and to identify potential sites suitable for
energy facilities. This section shall not limit the ability of a city of county to plan for and regulate the siting of a
wind energy facility in accordance with land-use regulations authorized under Chapter 160A and Chapter 153A of
the General Statutes. Wind energy facilities constructed within the planning jurisdiction of a city or county shall
demonstrate compliance with any local ordinance concern land use and any applicable permitting process.(d) Energy
facilities that do not require shorefront access shall be sited inland of the shoreline areas. In instances when shoreline
portions of the coastal zone area are necessary locations, shoreline siting shall be acceptable only if it can be
demonstrated that there are no significant adverse impacts to coastal resources", aaa public trust waters, wHl-ge

f)rsteeted and the public's right to access and passage will not be unreasonably restricted, and all reasonable
mitigating measures have been taken to minimize impacts to AECs. Whether restrictions or mitigating measures are
reasonable shall be determined after consideration of, as appropriate, economics, technical feasibility, aFea1-aerial
extent of impacts, uniqueness of impacted area, and other relevant factors.
(e) The scenic and visual qualities of coastal areas shall be considered and protected as important public resources.
Energy development shall be sited and designed to provide maximum protection of views to and along the ocean,
sounds and scenic coastal areas, and to minimize the alteration of natural landforms.
(f) All energy facilities in or affecting the use ofpublic trust waters and adjacent lands aBy laBd sr v.zater ase or
aaQH:a1 coastal resource of the coastal area shall be sited and operated so as to comply with the following criteria:

(1) Activities that could result in significant adverse impacts on resources of the coastal area,
including marine and estuarine resources and wildlife resources, as defined in a.s. 113-129, and
significant adverse impacts on laBd Sf v/ater ases the use ofpublic trust waters and adjacent lands
in the coastal area shall be avoided unless site specific information demonstrates that each such
activity will result in no significant adverse impacts on the use ofpublic trust waters and adjacent
lands laad sr v/ater ases or BaQH:al coastal resources of the coastal area.

(2) For petroleum facilities, necessary Neeessary data and information required by the state for state
permits and federal consistency reviews, pursuant to 15 CFR part 930, shall completely assess the
risks ofail petroleum release or spills, evaluate possible trajectories, and enumerate response and
mitigation measures employing the best available technology to be followed in the event of a
release or spill. The information must demonstrate that the potential for eil-petroleum release or
spills and ensuing damage to coastal resources has been minimized and shall factor environmental

mike
Highlight

mike
Highlight

mike
Highlight

mike
Highlight

mike
Highlight

mike
Highlight

mike
Highlight

mike
Highlight

mike
Highlight

mike
Highlight

mike
Highlight

mike
Highlight

mike
Highlight

mike
Highlight

mike
Highlight

mike
Highlight

mike
Highlight

mike
Highlight

mike
Highlight

mike
Highlight

mike
Highlight



conditions, currents, winds, and inclement events such as northeasters and hurricanes, in trajectory
scenarios. For facilities requiring an Oil Spill Response Plan, this information shall be included in
such a plan.

(3) Dredging, spoil disposal and construction of related structures that are feassftaely likely to have
significant adverse impacts on affeet the use ofpublic trust waters and adjacent lands aay lana

Sf TNatef ase or BataFa1 coastal resource of the coastal area shall be minimized, and any
unavoidable actions of this sort shall minimize damage to the marine environment.

(4) Damage to or interference with existing or traditional uses, such as fishing, navigation and access
to public trust areas, and areas with high biological or recreational value, such as those listed in
Subparagraphs (t)(10)(A) and (H) of this Rule, shall be avoided to the extent that such damage or
interference is feassftaely likely to have significant adverse impacts on affeet any lafte Sf'lfat@f
ase Sf BaQH:a1 feSSl:lfee the use ofpublic trust waters and adjacent lands of the coastal area.

(5) Placement of structures in geologically unstable areas, such as unstable sediments and active
faults, shall be avoided to the extent that damage to such structures resulting from geological
phenomena is feassB:aely likely to have significant adverse impacts onaBy laBe Sf y;atef ase Of
ftataFal feSSl:lfee the use ofpublic trust waters, adjacent lands and natural resources of the coastal
area.

(6) Procedures necessary to secure an energy facility in the event of severe weather conditions, such
as extreme wind, currents and waves due to northeasters and hurricanes, shall be initiated
sufficiently in advance of the commencement of severe weather to ensure that significant adverse
impacts on the use ofpublic trust waters, adjacent lands and natural resources of the coastal area
shall be avoided.

(7) PAPrefSe Significant adverse impacts on federally listed sfJeeies ieefttifiee as threatened or
endangered species Sft Feeeml Sf State lists shall be avoided.

(8) Major energy facilities are not appropriate uses in fragile or historic areas, and other areas
containing environmental or natural resources of more than local significance, as defmed in G.S.
113A-113(b)(4), such as parks, recreation areas, wildlife refuges, and historic sites.

(9) No energy facilities shall be sited in areas where they pose a threat to the integrity of the facility
and surrounding areas, such as ocean front areas with high erosion rates, areas having a history of
overwash or inlet formation, and areas in the vicinity of existing inlets.

(10) In the siting of energy facilities and related structures, significant adverse impacts to the following
areas shall be avoided:
(A) aFeas sfhigh eislsgieal signifieaftee, ine1l:leing sffshsfe feefs, fsek satefsfJs ane wa

esttsm aFeas , sea tw1le ftestiag eeaehes, freShy.tatef aBe saItv.tatef T.;tetlaBes, fJrimary Sf
seeSftelary ftl:lfseFY aFeas ai*l essefttial fish Baeitat Baeitat, aFeas sffJartiealaF eSfteem as
elesigB:ateel ey the at>fJfSfJriate fisheries maBagemeftt ageftey, Sl:lemefgeel aEIl:latie
TregetatiSft eeels, shellfish aeels, aB:ac1Fsmsas fish Sf3&VlBing aBel ftl:lfseFy aFeas, aBel
eslsRia! eifel ftesting eslsRies;
areas ofhigh biological significance, including offshore reefs, rock outcrops, hard bottom
areas, sea turtle nesting beaches, coastal wetlands, primary or secondary nursery areas or
spawning areas and essential fish habitat areas ofparticular concern as designated by the
appropriate fisheries management agency, oyster sanctuaries, submerge aquatic
vegetation as dermed by the Marine Fisheries Commission, colonial bird nesting areas,

(B) +metstracts of maritime forest in excess of 12 contiguous acres and areas identified as
eligible for registration or dedication by the North Carolina Natural Heritage Program;

(C) crossings of streams, rivers, and lakes except for existing readily-accessible corridors;
(D) anchorage areas and esftgesteel port areas;
(E) artificial reefs, shipwrecks, and submerged archaeological resources;
(F) dump sites;
(G) primary dunes and frontal dunes;
(H) established recreation or wilderness areas, such as federal, state and local parks, forests,

wildlife refuges and other areas used in a like manner;
(I) military air space, target areas and transit lanes.
CD cultural or historic sites of more than local significance:
(K) segments ofWild and Scenic River System:
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(L) strategic habitat areas habitat pursuant to the North Carolina Coastal Habitat Protection
Plan.

(11) Construction of energy facilities shall occur only during periods of lowest biological vulnerability.
Nesting and spawning periods shall be avoided.

(12) If facilities located in the coastal area are abandoned, habitat of equal value to or greater than that
existing prior to construction shall be restored as soon as practicable following abandonment. For
abandoned facilities outside the coastal area, habitat in the areas shall be restored to its
preconstruction state and functions as soon as practicable if the abandonment of the structure is
reasonably likely to affect any land or water use or natural resource of the coastal area.

(g) taoS Bsee iB this SestieB, aft eveBt that is "feaseBaele likely" te essm if sfeeiele evieeBse suflf'erts the seBGlasieB
that the elleBt lNilllikely essm.

History Note: Authority G.S. 113A-102(b); 113A-107; 113A-124,'
Eff. March 1, 1979;
Amended Eff. April 1, 1992;
Amended Eff. November 3, 1997pursuant to E.O. 121, James B. Hunt Jr., 1997;
Temporary Amendment Eff. July 8, 1999; December 22, 1998;
Amended Eff. August 1,2000.
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