
 
  

 
 
 

 
 
 
 

 

 
TO:  The Coastal Resources Commission 
 
FROM: Holly R. Ingram, DEQ Assistant General Counsel 

Christine A. Goebel, DEQ Assistant General Counsel 
 
DATE:  October 27, 2021 (for the November 10, 2021 CRC Meeting) 
 
RE:  Variance Request by the Town of Kure Beach (CRC-VR-21-04) 
 
 
 Petitioner is the Town of Kure Beach (the “Town”), which owns a right-of-way area and 
an ocean rescue service building at 104 Atlantic Avenue in Kure Beach. The headquarters is a ten 
feet by sixteen feet wood frame structure near the beach. The Town has proposed a twelve feet by 
sixteen feet addition to the existing structure in order to store it’s five ATV’s, which it uses for its 
ocean rescue duties as well as some general town duties. The site of the proposed addition is 
waterward of the Town’s CAMA development line that the Commission authorized in 2017. On 
September 27, 2021, DCM denied the Town’s application for the minor development permit due 
to its inconsistency with the Commission’s development line rules, specifically 15A NCAC 7H 
.0306(a)(2), which states that “In no case shall new development be sited seaward of the 
development line. The Town now seeks a variance in order to construct the addition as proposed 
in their permit application.  
 
The following additional information is attached to this memorandum: 
 
Attachment A:  Relevant Rules 
Attachment B:  Stipulated Facts 
Attachment C:  Petitioner’s Positions and Staff’s Responses to Variance Criteria 
Attachment D:  Petitioner’s Variance Request Materials 
Attachment E:  Stipulated Exhibits including PowerPoint 
 
cc(w/enc.):  James E. Eldridge, Esq., Town’s Counsel, electronically 
   Shawn Maier, Assistant AG and CRC Counsel, electronically 
   Mary Lucasse, Special Deputy AG and CRC Counsel, electronically 
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RELEVANT STATUTES OR RULES                                                   ATTACHMENT A 

15A NCAC 07H .0301 OCEAN HAZARD CATEGORIES 

The next broad grouping is composed of those AECs that are considered natural hazard areas along 
the Atlantic Ocean shoreline where, because of their special vulnerability to erosion or other 
adverse effects of sand, wind, and water, uncontrolled or incompatible development could 
unreasonably endanger life or property. Ocean hazard areas include beaches, frontal dunes, inlet 
lands, and other areas in which geologic, vegetative and soil conditions indicate a substantial 
possibility of excessive erosion or flood damage. 

15A NCAC 07H .0302 SIGNIFICANCE OF THE OCEAN HAZARD CATEGORY 

(a) The primary causes of the hazards peculiar to the Atlantic shoreline are the constant forces 
exerted by waves, winds, and currents upon the unstable sands that form the shore. During storms, 
these forces are intensified and can cause significant changes in the bordering landforms and to 
structures located on them. Ocean hazard area property is in the ownership of a large number of 
private individuals as well as several public agencies and is used by a vast number of visitors to 
the coast. Ocean hazard areas are critical, therefore, because of both the severity of the hazards 
and the intensity of interest in the areas. 

(b) The location and form of the various hazard area landforms, in particular the beaches, 
dunes, and inlets, are in a permanent state of flux, responding to meteorologically induced changes 
in the wave climate. For this reason, the appropriate location of structures on and near these 
landforms must be reviewed carefully in order to avoid their loss or damage. As a whole, the same 
flexible nature of these landforms which presents hazards to development situated immediately on 
them offers protection to the land, water, and structures located landward of them. The value of 
each landform lies in the particular role it plays in affording protection to life and property. (The 
role of each landform is described in detail in Technical Appendix 2 in terms of the physical 
processes most important to each.) Overall, however, the energy dissipation and sand storage 
capacities of the landforms are most essential for the maintenance of the landforms’ protective 
function. 

15A NCAC 07H .0303 MANAGEMENT OBJECTIVE OF OCEAN HAZARD AREAS 

(a) The CRC recognizes that absolute safety from the destructive forces indigenous to the 
Atlantic shoreline is an impossibility for development located adjacent to the coast. The loss of 
life and property to these forces, however, can be greatly reduced by the proper location and design 
of structures and by care taken in prevention of damage to natural protective features particularly 
primary and frontal dunes. Therefore, it is the CRC's objective to provide management policies 
and standards for ocean hazard areas that serve to eliminate unreasonable danger to life and 
property and achieve a balance between the financial, safety, and social factors that are involved 
in hazard area development. 

(b) The purpose of these Rules shall be to further the goals set out in G.S. 113A-102(b), with 
particular attention to minimizing losses to life and property resulting from storms and long-term 
erosion, preventing encroachment of permanent structures on public beach areas, preserving the 
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natural ecological conditions of the barrier dune and beach systems, and reducing the public costs 
of inappropriately sited development. Furthermore, it is the objective of the Coastal Resources 
Commission to protect present common-law and statutory public rights of access to and use of the 
lands and waters of the coastal area. 

 

15A NCAC 07H .0304 AECS WITHIN OCEAN HAZARD AREAS  

The ocean hazard AECs contain all of the following areas: 

(1) Ocean Erodible Area. This is the area where there exists a substantial possibility of 
excessive erosion and significant shoreline fluctuation. The oceanward boundary of this area is the 
mean low water line. The landward extent of this area is the distance landward from the first line 
of stable and natural vegetation as defined in 15A NCAC 07H .0305(a)(5) to the recession line 
established by multiplying the long term annual erosion rate times 90; provided that, where there 
has been no long term erosion or the rate is less than two feet per year, this distance shall be set at  
180 feet landward from the first line of stable and natural vegetation. For the purposes of this Rule, 
the erosion rates are the long-term average based on available historical data. The current long-
term average erosion rate data for each segment of the North Carolina coast is depicted on maps 
entitled “North Carolina 2019 Oceanfront Setback Factors & Long-Term Average Annual Erosion 
Rate Update Study” and approved by the Coastal Resources Commission on February 28, 2019 
(except as such rates may be varied in individual contested cases or in declaratory or interpretive 
rulings). In all cases, the rate of shoreline change shall be no less than two feet of erosion per year. 
The maps are available without cost from any Local Permit Officer or the Division of Coastal 
Management on the internet at http://www.nccoastalmanagement.net. 

 

15A NCAC 07H .0305 

(a) This Paragraph describes natural and man-made features that are found within the ocean hazard 
area of environmental concern.  

. . . . 

(10) Development Line. The line established in accordance with 15A NCAC 07J .1300 by 
local governments representing the seaward-most allowable location of oceanfront 
development. In areas that have development lines approved by the CRC, the vegetation 
line or measurement line shall be used at the reference point for measuring oceanfront 
setbacks instead of the static vegetation line, subject to provisions of Rule .0306(a)(2) of 
this Section. 
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15A NCAC 07H .0306 GENERAL USE STANDARDS FOR OCEAN HAZARD AREAS 

(a) In order to protect life and property, all development not otherwise specifically exempted or 
allowed by law or elsewhere in the Coastal Resources Commission’s rules shall be located 
according to whichever of the following is applicable: 

(1) The ocean hazard setback for development is measured in a landward direction from the 
vegetation line, the static vegetation line, or the measurement line, whichever is applicable. 

(2) In areas with a development line, the ocean hazard setback shall be set in accordance 
with Subparagraphs (a)(3) through (a)(9) of this Rule. In no case shall new development be 
sited seaward of the development line. 

(3) In no case shall a development line be created or established on state owned land or oceanward 
of the mean high water line or perpetual property easement line, whichever is more restrictive. 

 

LAWS RELATED TO ATV’S 

 

N.C. GEN. STAT. § 20-171.16. PASSENGERS. 

No operator of an all-terrain vehicle shall carry a passenger, except on those vehicles specifically 
designed by the manufacturer to carry passengers in addition to the operator. 

N.C. GEN. STAT. § 20-171.19. PROHIBITED ACTS BY OWNERS AND OPERATIONS.  

(a) No person shall operate an all-terrain vehicle on a public street or highway or public vehicular 
area when such operation is otherwise permitted by law, unless the person wears eye protection 
and a safety helmet meeting United States Department of Transportation standards for motorcycle 
helmets. 

(a1) No person under 18 years of age shall operate an all-terrain vehicle off a public street or 
highway or public vehicular area unless the person wears eye protection and a safety helmet 
meeting United States Department of Transportation standards for motorcycle helmets. 

(a2) Notwithstanding subsection (a1) of this section, a person who is under 18 years of age and 
employed by a supplier of retail electric service, while engaged in power line inspection, may 
operate an all-terrain vehicle while wearing both of the following: 

(1) Head protection equipped with a chin strap that conforms to the standards applicable to 
suppliers of retail electric service adopted by the Occupational Safety and Health Division 
of the North Carolina Department of Labor. 

(2) Eye protection that conforms to the standards applicable to suppliers of retail electric 
service adopted by the Occupational Safety and Health Division of the North Carolina 
Department of Labor. 

000004



(b) No owner shall authorize an all-terrain vehicle to be operated contrary to this Part. 

(c) No person shall operate an all-terrain vehicle while under the influence of alcohol, any 
controlled substance, or a prescription or nonprescription drug that impairs vision or motor 
coordination. 

(d) No person shall operate an all-terrain vehicle in a careless or reckless manner so as to endanger 
or cause injury or damage to any person or property. 

(e) Except as otherwise permitted by law, no person shall operate an all-terrain vehicle on any 
public street, road, or highway except for purposes of crossing that street, road, or highway. 

(f) Except as otherwise permitted by law, no person shall operate an all-terrain vehicle at anytime 
on an interstate or limited-access highway. 

(g) No person shall operate an all-terrain vehicle during the hours of darkness, from one-half hour 
after sunset to one-half hour before sunrise and at anytime when visibility is reduced due to 
insufficient light or atmospheric conditions, without displaying a lighted headlamp and taillamp, 
unless the use of lights is prohibited by other applicable laws. 

N.C. GEN. STAT. § 20-171.22. EXCEPTIONS.  

(a) The provisions of this Part do not apply to any owner, operator, lessor, or renter of a farm or 
ranch, or that person’s employees or immediate family or household members, when operating an 
all-terrain vehicle while engaged in farming operations. 

(a1) Any person may operate an all-terrain vehicle or utility vehicle on a public street or highway 
while engaged in farming operations. 

(b) The provisions of this Part do not apply to any person using an all-terrain vehicle for hunting 
or trapping purposes if the person is otherwise lawfully engaged in those activities. 

(c) The provisions of G.S. 20-171.19(a1) do not apply to any person 16 years of age or older if the 
person is otherwise lawfully using the all-terrain vehicle on any ocean beach area where such 
vehicles are allowed by law. As used in this subsection, "ocean beach area" means the area adjacent 
to the ocean and ocean inlets that is subject to public trust rights. Natural indicators of the landward 
extent of the ocean beaches include, but are not limited to, the first line of stable, natural vegetation; 
the toe of the frontal dune; and the storm trash line. 

N.C. GEN. STAT. § 20-171.23 MOTORIZED ALL-TERRAIN VEHICLES OF LAW 
ENFORCEMENT OFFICERS AND FIRE, RESCUE, AND EMERGENCY MEDICAL 
SERVICES PERMITTED ON CERTAIN HIGHWAYS. 

(a) Law enforcement officers acting in the course and scope of their duties may operate motorized 
all-terrain vehicles owned or leased by the agency, or under the direct control of the incident 
commander, on: (i) public highways where the speed limit is 35 miles per hour or less; and (ii) 
nonfully controlled access highways with higher speeds for the purpose of traveling from a speed 
zone to an adjacent speed zone where the speed limit is 35 miles per hour or less. 
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(b) Fire, rescue, and emergency medical services personnel acting in the course and scope of their 
duties may operate motorized all-terrain vehicles and owned or leased by fire, rescue, or 
emergency medical services departments, or under the direct control of the incident commander, 
on: (i) public highways where the speed limit is 35 miles per hour or less; and (ii) nonfully 
controlled access highways with higher speeds for the purpose of traveling from a speed zone to 
an adjacent speed zone where the speed limit is 35 miles per hour or less. 

(c) This Part and all other State laws governing the operation of all-terrain vehicles apply to the 
operation of all-terrain vehicles authorized by this section. 

(d) An all-terrain vehicle operated pursuant to this section shall be equipped with operable front 
and rear lights and a horn. 

(e) A person operating an all-terrain vehicle pursuant to this section shall observe posted speed 
limits and shall not exceed the manufacturer's recommended speed for the vehicle. 

(f) A person operating an all-terrain vehicle pursuant to this section shall carry an official 
identification card or badge. 

(g) For purposes of this section, the term “motorized all-terrain vehicle” has the same meaning as 
in G.S. 14-159.3, except that the term also includes utility vehicles, as defined in this Chapter. 
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STIPULATED FACTS           ATTACHMENT B 
 

1. Petitioner Town of Kure Beach (“Town”) is a North Carolina municipal body politic organized 
and existing in Kure Beach, New Hanover County, North Carolina. The Town is represented 
by Town Attorney, James E. Eldridge.  
 

2. In December of 2017, the Coastal Resource Commission (“Commission”) issued a Final 
Agency Decision approving the Town’s Development Line. The Development Line identifies 
the most waterward location any “development”, as that term is defined by CAMA, could be 
sited on oceanfront properties in the Town. Under the Commission’s rules, specifically 15A 
NCAC 7H.0306(a)(2), no buildings or accessory structures may be located waterward of the 
Development Line.  
 

3. A critical component of its public safety program, the Town’s Ocean Rescue Service, operating 
under the command of the Kure Beach Fire Department and together with Fire Department 
personnel, provides ocean rescue, lifesaving, emergency medical, and other beach-sited public 
safety services.  

 
4. In providing these services, the Town operates ten ocean rescue towers along three miles of 

beach strand and maintains an Ocean Rescue Headquarters (“Headquarters”) at 104 Atlantic 
Avenue, Kure Beach, North Carolina (“Property”). Headquarters, as it currently exists, is a 
ten-foot by six-foot wood frame structure. The Property is located within the unimproved 
portion of the waterward side of the public right-of-way and is immediately adjacent to the 
beach. 
 

5. The Property is located within the Ocean Hazard Area as defined by CAMA and the 
Commission’s rules, such that any proposed development requires a CAMA permit under 
N.C.G.S. §§ 113A-118 and 113-120. 
 

6. The Property is adjacent to the Atlantic Ocean, the waters of which at this location are 
classified as SB waters by the Environmental Management Commission.  

 
7. The Town owns legal title to the Property as demonstrated by the public use and public 

maintenance of the right-of-way beyond the twenty-year prescription period. A copy of the 
Town’s CAMA minor permit application, including the description of the public property and 
its use, is provided to the Commission as a Stipulated Exhibit. 

 
8. According to Kure Beach Fire Department Chief Edmund C. Kennedy’s attached affidavit, the 

Town employs eight full-time and five part-time employees as well as thirty seasonal 
personnel. Chief Kennedy’s Affidavit is attached as a Stipulated Exhibit and is referenced 
throughout these facts. 

 
9. As noted in Chief Kennedy’s affidavit, the Town annually reports its ocean rescue data to the 

United States Lifesaving Association. That data shows that the Town has made an average of 
114 ocean rescues and 41 medical contacts on the beach per year. A copy of that data from 
2007 to 2020 is attached as a Stipulated Exhibit.  
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10. The Town currently operates five ATVs, one Honda Pioneer and four Honda Ranchers. 

Photographs of the Town’s ATVs are attached at a Stipulated Exhibit.  
 

11. According to Chief Kennedy, the ATVs are used extensively throughout the year, including 
outside of normal lifeguard hours in season, as follows: 

 
a. In season, the ATVs are used in the evenings up until 8:00 p.m. to remove any 

equipment left on the beach for the protection of sea turtles and for public safety; 
b. During the 4th of July, the ATVs patrol the beach to provide fire prevention and 

suppression services for the residential structures along the strand; 
c.  During the offseason, the ATVs are used in responding to ocean rescues and other 

emergencies on the beach.  The Fire Department averages 6-12 ocean rescues per year 
during the offseason; and 

d. During the pandemic lockdowns, the ATVs were used to ensure the beach remained 
closed to the public.  
 

12. According to the affidavit of Chief Kennedy, the ATVs are currently stored at Town Hall, 117 
Settlers Lane, Kure Beach, NC 28449, due to lack of storage space at Headquarters. Town Hall 
is 0.4 miles from the Property. Personnel operating the ATVs must travel over public streets 
and through a traffic-light controlled intersection to access the beach. According to Chief 
Kennedy, under the best of conditions it takes several minutes to travel that distance. 
 

13. Under N.C.G.S. §§ 20-171.16, 20-171.19, and 20-171.23, personnel operating ATVs over 
public streets shall:  

 
i) wear eye protection and a DOT approved safety helmet;  
ii) not carry passengers; and  
iii) carry an official identification card or badge.  

However, pursuant to N.C.G.S. § 20-171.22, these requirements do not apply when operating 
the ATVs on the beach strand.  

14. The Town contends that implementing the above requirements for operating ATVs on public 
streets hinders the retention and recruitment of the Town’s seasonal personnel and financially 
impacts the Town’s budget. 
 

15. According to Chief Kennedy, it is estimated that purchasing safety equipment for the ATVs 
would cost $3000.00 annually, due to the Town’s desire to replace the equipment yearly as a 
COVID safety precaution.  
 

16. To eliminate operating ATVs on public streets, forego the need for the safety equipment, and 
maximize ocean rescue, lifesaving, and emergency medical services and response times on the 
beach, the Town has proposed enlarging the Headquarters by an additional 12 x 16 feet 
(dripline) with a wood frame construction compliant with all applicable legal authorities. This 
will allow the Town to store and station the ATVs at the Property. A map reflecting the 
footprint of the Town’s proposed structure is attached as a Stipulated Exhibit. 
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17. In accordance with N.C.G.S. § 113-120, on September 14, 2021, the Town applied for a 

CAMA Minor Development Permit for the proposed development.  
 

18. On September 9, 2021, as part of its minor permit application, the Town, through Local 
Permitting Officer John Batson, provided notice to the adjacent landowners of its CAMA 
application. A copy of the Town’s permit application, which includes copies of the provided 
notice, is included a Stipulated Exhibit. Mr. Batson’s Affidavit is also attached as a Stipulated 
Exhibit and referenced throughout these facts. 

 
19. On September 27, 2021, the Division of Coastal Management denied the Town’s application 

for the minor development permit. A copy of the denial letter is attached as a Stipulated 
Exhibit. 
 

20. As set forth in said letter, the denial was based on a finding that the proposed development: 

[V]iolates N.C.G.S. §113A-120(a)(8) which requires that all applications 
be denied which are inconsistent with CAMA guidelines. Specifically, the 
development for which [the Town] applied consisted of the construction of 
a new lifeguard shack that would be located seaward of the [Town’s] 
Development Line. 

 
 Your proposal is inconsistent with 15A NCAC 7H.0306(a)(2) …. In no case 

shall new development be sited seaward of the development line. 
 

21. 15A NCAC 07H. 0306 sets forth general use standards for Ocean Hazard Areas, including 
ocean erosion setbacks. 15A NCAC 7H .0306 (a)(2) provides as follows:  

 
(a) In order to protect life and property, all development not otherwise specifically 

exempted or allowed by law or elsewhere in the Coastal Resources Commission’s rules 
shall be located according to whichever of the following is applicable: 

 . . .  
(2) In areas with a development line, the ocean hazard setback shall be set in accordance 
with Subparagraphs (a)(3) through (9) of this Rule. In no case shall new development 
be sited seaward of the development line. 
 

22. As such, 15A NCAC 07H .0306(a)(2) prohibits development waterward of the development 
line. 

 

23. The Town stipulates that the denial of the Town’s minor development permit was correct under 
15A NCAC 7H .0306 (a)(2). 
 

24.  The Town owns the Property such that it is inapplicable for the Town to seek a variance from 
itself. Even if the Town could seek a variance from itself, such an application would be denied 
under 15A NCAC 7H .0306(a)(2).  
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25. On September 29, 2021, the Town provided notice to the adjacent property owners via certified 

mail, return receipt requested, that it submitted a variance petition with the CRC, as required 
by 15A NCAC 7J .0701(c)(7). During the comment period, DCM received no written 
comments. Copies of the Town’s certified mail information are attached as a Stipulated 
Exhibit. 

 
26. The Town now seeks a variance request from the Commission to develop the addition to the 

Headquarters as proposed on their Minor Development Permit Application.  

 
Stipulated Exhibits: 

1. Town’s Minor Permit Application.  
2. Email exchange between James E. Eldridge, Town Attorney, and Christine A. Goebel, 

DEQ Assistant General Counsel, dated September 3, 2021, concerning the Town’s 
ownership interest of the Property. 

3. September 27, 2021 letter from Robb Mairs, DCM CAMA Minor Permit Coordinator, 
to John Batson, Building Inspector for the Town, denying the Town’s application for a 
CAMA Minor Development permit for the Property located at 104 Atlantic Avenue, 
Kure Beach, North Carolina. 

4. Description of the proposed development and photographs of the Property. 
5. Site plan for the proposed development of the Property. 
6. Copies of certified mail receipts showing that notice of the Town’s variance petition 

was provide to adjacent property owners. 
7. Photographs of the Town’s ATVs. 
8. United States Lifesaving Association Statistics for Kure Beach, North Carolina, from 

2007 through 2020. 
9. Affidavit of John J. Batson, Local Permitting Officer. 
10. Affidavit of Edmund C. Kennedy, Kure Beach Fire Department Chief. 
11. PowerPoint presentation. 
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PETITIONERS’ & STAFF’S POSITIONS                                       ATTACHMENT C 

I. Will strict application of the applicable development rules, standards, or orders 
issued by the Commission cause the petitioner unnecessary hardships? If so, the 
petitioner must identify the hardships. 

 
Petitioners’ Position: Yes. 

A critical component of Kure Beach’s public safety program is the ocean rescue and lifesaving 
services the Town provides. Over the last ten years, employees have made on average 114 ocean 
rescues and 41 medical contacts per year. Employees providing these services utilize ATVs along 
the beach to maximize response time. However, at present time, the ATVs are stationed, by 
necessity, at Town Hall such that the rescue and lifesaving personnel must traverse from Town 
Hall over public highways to the Ocean Rescue Headquarters in the event of an emergency. 

Because of the public highway travel, NC General Statues §§ 20-171.15 and 20-1 7 1.23 requires 
the following of ATV operators: 

Eye protection 
DOT approved helmet 
Operable front and rear lights 
Carry official identification card or badge 
Shall not carry a passenger 
Shall successfully complete all-terrain safety training and possess certificate 

In an operation that has seasonal employees, it has become increasingly difficult to maintain return 
employees who most often are kids in high school and college. The Town is concerned that 
implementing the requirements above for ATV operation will hinder employee retention and 
recruitment.  

Considering these circumstances, the optimum solution for public health and safety would be for 
the enlargement of the Ocean Rescue Headquarters to allow for storage of the ATVs. The 
enlargement would be seaward of the Development Line, but landward of the Static Line.  

The Town applied for a CAMA permit with Wilmington DCM. The Town was denied that permit 
based on the following language. See Denial Letter in Stipulated Exhibits. 

15A NCAC 7H .0306 (a)(2) states that “In areas with a development line, the ocean hazard setback 
shall be set in accordance with subparagraphs (a)(3) through (9) of this rule. In no case shall new 
development be cited seaward of the development line.”  

Strict interpretation of this rule would prohibit the Town from highest and best use of resources 
and employee time management for public health, safety policies, and goals.  

If Development Line rules are amended to revert to only Static Line Rules, this proposed 
development would be allowed.  

By granting this variance, the CRC would eliminate the safety, liability, and storage needs for our 
lifeguards by allowing the enlargement of the existing Ocean Rescue building for ATV storage. It 
would also reduce response times by seconds that matter. 
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Staff’s Position: Yes.  

Staff agrees that strict application of the Commission’s rule prohibiting development oceanward 
of the Development Line causes Petitioner unnecessary hardships. 
 
In creating the Coastal Area Management Act (CAMA), the legislature recognized the importance 
of preserving and protecting the public’s opportunity to enjoy the physical, aesthetic, cultural and 
recreational qualities of the shorelines of the State. Included among the stated goals of CAMA are 
(1) insuring the orderly and balanced use and preservation of coastal resources on behalf of the 
people of North Carolina and the nation and (2) the establishment of policies, guidelines, and 
standards for economic development, recreation and tourist facilities, preservation, and 
enhancement of the historic and cultural aspects of the coastal area. See N.C.G.S. §113A-102(a) 
and (b). The Commission’s rules also recognize the need to balance protecting the coastal lands 
and waters of the State with common law and statutory rights of access to the public trust areas.   
 
The proposed location of the development is on the Town-owned right-of-way, and, although the 
proposed location is seaward of the development line, it would be an addition to an already-existing 
structure that is seaward of the development line. The proposed location of the addition will further 
enhance the Town’s public safety measures by decreasing emergency response times.  
 
II. Do such hardships result from conditions peculiar to the petitioner’s property, such 

as location, size, or topography of the property? Explain. 
 
Petitioner’s Position: Yes. 

The location of the existing Ocean Rescue Headquarters is on Town owned Right-of-Way. The 
conditions peculiar to the subject property are its proximity to the ocean as opposed to the removed 
location of Town Hall and that proximity, if the variance is granted, will clearly be beneficial to 
public health and safety in the beach access areas. 

The area of proposed development is on the oceanfront with limited area because it is beside a 
public parking and beach access area. 

 
Staff’s Position: Yes. 

Staff agrees Petitioner’s hardship is caused by conditions peculiar to Petitioner’s property. The 
hardship results from the Town-owned Property’s location oceanward of the Town’s own 
development line. The area available to add an addition on to the existing Ocean Rescue 
Headquarters which by design and purpose, necessitates its siting in a location where public safety 
staff can most easily access the beach quickly.  

 

III. Do the hardships result from the actions taken by the Petitioner? Explain. 
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Petitioners’ Position: No. [no other statement provided] 
 
Staff’s Position: No.  

While Staff acknowledges that the Town is choosing to locate the proposed addition oceanward of 
the development line, Staff also recognizes that ocean rescue facilities, by design, necessitate siting 
near the beach to most efficiently provide emergency services. Proposing an addition to an existing 
Town-owned structure on Town-owned property already used for public safety purposes and 
located near the central area of town was an attempt to limit the hardships. 

 
IV. Will the variance requested by the petitioner (1) be consistent with the spirit, purpose, 

and intent of the rules, standards, or orders issued by the Commission; (2) secure the 
public safety and welfare; and (3) preserve substantial justice? Explain. 

 
Petitioners’ Position: Yes. 

The Town of Kure Beach continually strives to be good stewards of our beautiful beach, and this 
is most admirably shown by the recent results of resident surveys for Land Use Plan updates 
currently underway. Consistently, the phrases of “family-friendly, small town, and lifeguard 
protection” were part of the comments in the surveys. While strict interpretation of Development 
Line rules would not allow the proposed development, it still resides in the spirit, purpose, and 
intent of the rules primarily because it is permissible under Static Line rules. 

It does indeed secure the public safety and welfare by allowing the Town to provide better service 
to its beach visitors by way of fiscal responsibility, life protection, and ease of access. It is better 
to make a onetime infrastructure change than to jeopardize staffing and budgetary needs and, most 
importantly, public health and safety. 

 
Staff’s Position: Yes.  

Staff agrees that granting the requested variance would be consistent with the spirit, purpose, and 
intent of the Commission’s rules. The limited, 12 x 16 feet, area of the proposed dripline structure 
is adjacent to the Headquarters. Staff agrees there would be no significant adverse impact to the 
public’s use of the beach or any interruption to public beach access.  
 
Staff also agrees that granting the requested variance would secure the public safety and welfare, 
and preserve substantial justice. The proposed structure would allow for onsite ATV storage that 
would enhance public safety and welfare. The Town’s commitment to providing safe access for 
beach visitors is exemplary, and in keeping with the goals of the CAMA and the Commission’s 
rules.  
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ATTACHMENT D: 

PETITIONERS’ VARIANCE REQUEST MATERIALS 
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ATTACHMENT E: 

STIPULATED EXHIBITS 

 

1. Town’s Minor Permit Application.  

2. Email exchange between James E. Eldridge, Town Attorney, and Christine A. Goebel, 

DEQ Assistant General Counsel, dated September 3, 2021, concerning the Town’s 

ownership interest of the Property. 

3. September 27, 2021 letter from Robb Mairs, DCM CAMA Minor Permit Coordinator, 

to John Batson, Building Inspector for the Town, denying the Town’s application for a 

CAMA Minor Development permit for the Property located at 104 Atlantic Avenue, 

Kure Beach, North Carolina. 

4. Description of the proposed development and photographs of the Property. 

5. Site plan for the proposed development of the Property. 

6. Copies of certified mail receipts showing that notice of the Town’s variance petition 

was provide to adjacent property owners. 

7. Photographs of the Town’s ATVs. 

8. United States Lifesaving Association Statistics for Kure Beach, North Carolina, from 

2007 through 2020. 

9. Affidavit of John J. Batson, Local Permitting Officer. 

10. Affidavit of Edmund C. Kennedy, Kure Beach Fire Department Chief. 

11. PowerPoint presentation. 
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EXHIBIT 2
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EXHIBIT 2
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EXHIBIT 1
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EXHIBIT 1
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104 Atlantic Ave – Variance Request Description of Proposed Development 

Currently there is a 10x16’ wood frame structure located at this site utilized by Lifeguards.  
Proposed development would be to enlarge existing structure by and additional footprint of 
12x16’ (dripline) with wood frame construction compliant with all applicable codes and 
regulations. 

See attached pictures showing existing structure. 

EXHIBIT 3
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EXHIBIT 4
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EXHIBIT 5
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EXHIBIT 5
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Town of Kure Beach
Variance Request

New Hanover County

November 10, 2021
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Project area

000051



Project Site 
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Project Site
Public Access #99
Atlantic Ave.

First Line of Stable 
Natural Vegetation
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Image source: DCM

View of existing public access
and lifeguard shack at 99 Atlantic Ave. facing east
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Image source: DCM

View of existing public access and lifeguard shack
at 99 Atlantic Ave. facing west

Proposed lifeguard 
shack expansion 
footprint
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VARIANCE CRITERIA

§ 113A-120.1. Variances.
(a) Any person may petition the Commission for a variance granting permission

to use the person's land in a manner otherwise prohibited by rules or standards
prescribed by the Commission, or orders issued by the Commission, pursuant to this
Article. To qualify for a variance, the petitioner must show all of the following:

(1) Unnecessary hardships would result from strict application of the
rules, standards, or orders.

(2) The hardships result from conditions that are peculiar to the
property, such as the location, size, or topography of the property.

(3) The hardships did not result from actions taken by the petitioner.
(4) The requested variance is consistent with the spirit, purpose, and

intent of the rules, standards, or orders; will secure public safety
and welfare; and will preserve substantial justice.

(b) The Commission may impose reasonable and appropriate conditions and
safeguards upon any variance it grants. (1989, c. 676, s. 8; 2002-68, s. 1.)
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