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STATE OF NORTH CAROLINA                                               BEFORE THE  

         COASTAL RESOURCES COMMISSION 

COUNTY OF WAKE                                                   CRC-22-02 

 

IN THE MATTER OF THE PETITION FOR 

RULEMAKING REQUEST BY:  

NELSON G. PAUL 

 

RECOMMENDATION OF THE 

DIRECTOR OF THE DIVISION OF 

COASTAL MANAGEMENT 

 

 

I. BACKGROUND 

 Petitioner Nelson G. Paul (“Petitioner”) filed a petition for rulemaking on January 3, 2022, 

pursuant to N.C.G.S § 150B-20 and 15A NCAC 7J .0605 requesting the repeal of 15A NCAC 7H 

.0205(e) which regulates marsh mowing. A copy of Petitioner’s request is attached as Attachment 

A. In a January 12, 2022 letter, CRC Counsel Special Deputy Attorney General Mary Lucasse 

notified DCM and Petitioner that his petition is complete, and that it would be heard at your 

February 10, 2022, meeting. In a January 23, 2022, memo to the Commission, Ms. Lucasse also 

laid out the statutes and rules related to the Commission’s handling of Petitions for Rulemaking. 

Under 15A NCAC 7J .0605(b), the Commission directs that “the director shall prepare a response 

to the petition for the Commission’s consideration” and this is that response.   

II. PETITIONER’S PROPOSED RULE AND REASONS FOR REPEAL 

 Petitioner is proposing the repeal of 15A NCAC 7H .0205(e) in its entirety.  This rule 

generally prohibits the alteration of coastal wetlands, except as allowed by exemption when 

undertaken in one of the two ways, as follows:   

(e)  Alteration of Coastal Wetlands.  Alteration of coastal wetlands includes 

mowing or cutting of coastal wetlands vegetation whether by mechanized 

equipment or manual means.  Alteration of coastal wetlands by federal or state 

resource management agencies as a part of planned resource management activities 
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is exempt from the requirements of this Paragraph.  Alteration of coastal wetlands 

shall be governed according to the following provisions: 

 

(1) Alteration of coastal wetlands shall be exempt from the permit requirements 

of the Coastal Area Management Act (CAMA) when conducted in accordance with 

the following criteria: 

 

(A) Coastal wetlands may be mowed or cut to a height of no less than two feet, 

as measured from the coastal wetland substrate, at any time and at any frequency 

throughout the year; 

(B) Coastal wetlands may be mowed or cut to a height of no less than six inches, 

as measured from the coastal wetland substrate, once between each December 1 

and March 31; 

(C) Alteration of the substrate is not allowed; 

(D) All cuttings or clippings shall remain in place as they fall; 

(E) Coastal wetlands may be mowed or cut to a height of no less than six inches, 

as measured from the coastal wetland substrate, to create an access path four feet 

wide or less on waterfront lots without a pier access; and 

(F) Coastal wetlands may be mowed or cut by utility companies as necessary 

to maintain utility easements. 

 

(2) Coastal wetland alteration not meeting the exemption criteria of this Rule 

shall require a CAMA permit.  CAMA permit applications for coastal wetland 

alterations are subject to review by the North Carolina Wildlife Commission, North 

Carolina Division of Marine Fisheries, U.S. Fish and Wildlife Service, and National 

Marine Fisheries Service in order to determine whether or not the proposed activity 

will have a significant adverse impact on the habitat or fisheries resources. 

*** 

 

In his petition, Petitioner recites the definition of “development” in the CAMA at § 113A-103(5)a. 

and states 

 

No authority is granted to the Coastal Resources Commission under the Coastal 

Area Management Act to regulate “mowing” and/or “cutting”, as neither activity is 

listed as “Development” in the enabling legislation. Because “mowing” and/or 

“cutting” are not Development as indicated under the Coastal Area Management 

Act, the activities described herein are clearly outside the legislative authority and 

jurisdiction of the Coastal Resources Commission. 

 

Petitioner continues that “[b]eing that this rule was adopted in error, it compromises the integrity 

and diminishes the authority of other rules lawfully adopted and administered by the Coastal 

Resources Commission.” Petitioner concludes that “[r]epeal of this rule will result in the 
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reallocation of resources into other activities pursuant to the proper implementation of the 

legislative intent of the Coastal Area Management Act.” 

 

III. DCM’S RESPONSE 

A. History of the Marsh Mowing Rule 

Based on Staff research, questions regarding DCM’s authority to regulate the alteration or 

mowing of coastal wetlands date back as far as the late 1990s. In a March 19, 1998 memo, Major 

Permits Manager John Parker outlined his opinion on the matter to Assistant Director Charles 

Jones, a copy of which is attached as Attachment B.  A few months later, in a June 2, 1998 memo, 

Mr. Parker forwarded his earlier memo to Commission Counsel (and former Commissioner) Robin 

Smith with the NC Attorney General’s Office (NC DOJ), and attached a letter on the issue from 

Professor Stephen Broome of the NCSU Soil Sciences Department outlining how regular mowing 

of two coastal wetlands species in particular “eliminates the life support and erosion control values 

generally attributed to high marshes and will eventually cause a change in the dominant plant 

species composition.” Also on June 2, 1998, former DCM Director Roger Schecter raised 

questions concerning the Commission’s or Division’s authority over marsh alteration to 

Commission Counsel Ms. Smith.  

Several weeks later, Ms. Smith responded to Director Schecter’s successor, Donna Moffitt, 

in a July 21, 1998 legal opinion1, a copy of which is attached as Attachment C. Director Schecter 

had asked “Does the Coastal Resources Commission have the authority to regulate the alteration 

of shoreline vegetation or coastal wetlands (through the cutting, pruning, burning, etc.)?” Ms. 

 
1 The 1998 memo was not reviewed or approved as a formal Attorney General Opinion. 
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Smith’s response specific to coastal wetlands (vs. shoreline vegetation in general) noted that the 

CAMA identified Coastal Wetlands as a discreet Area of Environmental Concern (AEC) for 

designation by the Commission. Additionally, the CAMA at N.C.G.S. §113A-120(b)(1), requires 

permit denial (through incorporating a standard from N.C.G.S. §113-230 the NC Dredge and Fill 

Law), where dredging, filling, “or otherwise altering coastal wetlands” is prohibited. Ms. Smith 

also noted that alteration of coastal wetlands (by cutting, burning, etc.) may fall within the 

definition of development because it includes “alteration of the shore, bank, or bottom of the 

Atlantic Ocean or any sound, bay, river, bank, stream, lake or canal.”  

The “marsh mowing” rule concept was brought by DCM Staff to the Commission for 

consideration in 2006. This was initially prompted by District Manager Terry Moore in the 

Washington region, who described intensified efforts to develop marginal land, often through 

repeated mowing undertaken to change plant species resulting in a more favorable coastal wetlands 

delineation for development. Mr. Moore’s memo to the Commission dated February 22, 2006 is 

attached as Attachment D.  

At the Commission’s September 21, 2006 meeting, Mr. Moore presented photographs of 

sites where marsh alteration was taking place and asked the Commission if it believed it had the 

authority to regulate this activity. A copy of the minutes is attached as Attachment E and shows 

that the Commission referred the matter to then-CRC Counsel Special Deputy AG Ms. Jill Hickey. 

DCM, through a memo from DCM Assistant Director Ted Tyndall dated November 29, 2006, 

asked for an advisory opinion on the question of “Does the Coastal Resources Commission have 

authority under CAMA to regulate the clearing, cutting, mowing, or burning of Coastal Wetlands 

and if so, is there a de minimis threshold?” This memo is attached as Attachment F.  
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In a March 20, 2007 memo, CRC Counsel Jill Hickey responded to the question of the 

Commission and DCM2 and a copy is attached as Attachment G. Ms. Hickey’s conclusion was 

that “The CRC has the authority to regulate the burning and mowing of coastal wetlands by means 

of rulemaking and, in certain situations, permitting. Further, the Secretary of the Department of 

Environment and Natural Resources (DENR) may seek injunctive relief to halt the rule violation 

and seek restoration.”   

We encourage the Commission to read both the 2007 and the 1998 memorandums to the 

Commission from CRC Counsel at the Attorney General’s office to understand the reasoning for 

their conclusions.  

B. Director’s Response  

Petitioner proposes removing the Marsh Alteration rule at (e) in its entirety because it is 

Petitioner’s belief that the Commission lacks the statutory authority to regulate such alteration of 

coastal wetlands. In a conversation with Director Davis, Petitioner indicated that he had worked 

as regulatory field staff for DCM in the Elizabeth City office in the 1980’s. Petitioner indicated 

that when he worked at DCM, it was his understanding that the division did not have the authority 

to regulate or enforce the mowing and burning of coastal wetlands vegetation. Staff are unsure 

whether Petitioner is aware of the thorough discussion and examination of this question of the 

Commission’s authority to regulate the alteration of coastal wetlands by DCM staff, the 

Commission and the Attorney General’s Office.  

The DCM Director and Staff strongly assert that the unrestricted mowing of marsh 

vegetation can lead to alteration of the substrate and can therefore constitute “development” under 

 
2 The 2007 memo was not reviewed or approved as a formal Attorney General Opinion. 
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CAMA. If the CRC and DCM were not authorized to regulate this activity, significant alterations 

to salt marshes in North Carolina would likely result over time. Given the vital importance of salt 

marsh ecosystems, this result would be inconsistent with core missions and goals of the NC Dredge 

and Fill Act, the CAMA, the Coastal Habitat Protection Plan, the Commission, and DCM, among 

others. Staff submits that this issue has been appropriately vetted by the Division, Commission 

and Attorney General’s Office in the past, and note that the NC Rules Review Commission did not 

raise any concerns about the statutory authority of the Commission to enact marsh alteration rules 

at (e) when it was before that body in 2009, when other portions of this rule changed in 2016, and 

when these rules went through the re-adoption process in July of 2020. 

Finally, to respond to Petitioner’s stated concern that “[r]epeal of this rule will result in 

the reallocation of resources into other activities pursuant to the proper implementation of the 

legislative intent of the Coastal Area Management Act. Since enactment of this rule on 

November 1, 2009, Staff have not expended significant resources administering the two written 

exemptions (projects undertaken by federal or state management agencies and small-scale 

projects pursuant to 7H.0205(e)(1)(A-F)). Regardless, DCM submits that any resources allocated 

to the prevention of significant salt marsh alterations by mowing, cutting, or other means are 

well-justified given the importance of these resources. 

IV.  CONCLUSION 

 In conclusion, as laid out in the attached documents from the Attorney General’s Office 

regarding advising the Commission about its authority, the Commission has the legislative 

authority to regulate the alteration of Coastal Wetlands.   

 This the 4th day of February 2022. 
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     FOR THE DIRECTOR OF THE  

DIVISION OF COASTAL MANAGEMENT 

 

 

      ___/s/ Christine A. Goebel____________ 

      Christine A. Goebel 

      Assistant General Counsel 

      N.C. Department of Environmental Quality 

      1601 Mail Service Center 

      Raleigh, NC  27699-1601 

      (919) 707-8554 

      Christine.Goebel@ncdenr.gov 

 

CERTIFICATE OF SERVICE 

 

 This is to certify that I have served a copy of the attached Response of the Director of the 

Division of Coastal Management on Petitioner, addressed as follows: 

 

 Special Deputy AG Mary Lucasse,  

Commission Counsel,    by email to mlucasse@ncdoj.gov 

 

 Nelson G. Paul, Petitioner,    by email to nelson@nelsonpaul.com  

 307 Misty Grove Circle 

 Morrisville, NC 27560 

     

 

 This the 4th day of February 2022. 

       __/s/ Christine A. Goebel__ 

       Christine A. Goebel 

       Assistant General Counsel 
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A. Petitioner’s Petition, received on January 3, 2022 

B. 1998 John Parker Memo with Professor Broome letter attached, and with June 2, 2022 

cover memo to CRC Counsel Robin Smith 

C. 1998 AG Memo from CRC Counsel Robin Smith  

D. February 22, 2006, memo from Terry Moore to CRC  

E. September 2006 CRC Minutes 

F. November 29, 2006, memo from Ted Tyndall to AG’s Office requesting guidance 

G. 2007 AG Memo from CRC Counsel Jill Hickey 
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