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I. Executive Summary

Since 2002, §143-64 allows for state agencies and universities to utilize the Guaranteed Energy
Savings Contract (GESC) process to implement and finance major facility upgrades which save
energy and reduce utility expenditures. Under the law, the energy savings resulting from the
performance of the contract will equal or exceed the total cost of the contract. The
authorization of legislative approval of GESC for North Carolina State governmental units (i.e.,
state agencies and UNC System) has resulted in 21 total contracts executed between
governmental agencies and private energy service providers: 19 have been in place for multiple
years, one is under construction, and one is in its first guarantee year. These contracts
represent approximately $397 million in avoided utility expenses during the term of their
contracts.

State governmental units with implemented GESCs are required to report their annual
summaries of guaranteed savings to the State Energy Office (SEQ) of the Department of
Environmental Quality (DEQ). This year, data for 12 projects were reported by the State
governmental units per §143-64.17H. Data for the remaining seven projects have yet to be
made available or verified by third party qualified reviewers. The SEO estimates that of the
$355 million in energy savings contracts in place!, approximately $125 million have been saved
to date. About 59% of the actual savings to date have been verified by third party reviewers.
The SEO continues to engage with participating entities and Qualified Providers to facilitate
reporting and ensure independent verifications by third party reviewers are completed.

The GESC process requires oversight by many governmental agencies and departments.
Increasing communications between all the individuals involved in developing, reviewing, and
approving contracts is necessary. Round table discussions, education, and training continues to
be offered through the SEO Comprehensive Program. Efforts are ongoing to update definitions
and programmatic inconsistencies in order to create program efficiencies and accountability,
per legislative language and the Department of Administration (DOA) administrative code 01
NCAC 41B .0401. Such actions may be pursued in the coming years after consultation with the
State governmental units.

Il. Purpose & Background

In 2002, North Carolina state law (codified in §143-64.17) allowed for state agencies and
universities to utilize the GESC process to implement and finance major facility upgrades which
save energy and reduce utility expenditures. A GESC is a design-build procurement process
with a single point of responsibility held by an Energy Services Company (ESCO). An ESCO is
prequalified by the SEO under the DOA rules codified under Part 01 of the North Carolina
Administrative Code (NCAC) 41B.0401. Based on the code, an ESCO is required to design and
propose a package of utility cost reduction measures, install or implement those cost reduction
measures, provide measurement and verification (M&V) of the annual savings for the duration
of the contract, and guarantee the dollar savings of the cost reductions. These budget savings
caused by the implementation of the guaranteed energy reduction measures provide

1 Excludes single project in construction phase and in 1%t year of operations.



repayment of the multi-year loans by the university or agency. The guaranteed savings are
measured and reported annually by the ESCO each year within 60 days of the annual project
acceptance date anniversary to the owner to verify savings. The owner (i.e., agency or
university) is required to engage a qualified third party reviewer for the ESCO calculations and
report. The owner then sends a summary report to the SEO along with the third party review
documents when completed. This required annual report is based on annual savings
guaranteed in the Energy Service Agreement (ESA) between the owner and the ESCO prior to
construction, and it is verified in the post-implementation summary reports.

The SEO staff provides technical assistance and guidance to governmental units throughout
the Performance Contracting process. The SEO also conducts reviews during the contract
development and approval process, including recommendations to the Council of State, (the
Department of State Treasurer and Office of State Budget and Management (OSBM)), for
GESCs being considered by agencies and universities. The State governmental units conduct
solicitations for proposals and establish the final contract terms with the ESCO.

A. Roles and Responsibilities of Key Entities

Table 1 provides a detailed breakdown of responsibilities that entities involved with GESC
are required to perform throughout the process with reference to the corresponding
legislation or rule. Appendix A, B and C provide text corresponding to the general
statutes and DOA regulations cited in the table.

Table 1. Roles and Responsibilities

Legislation
Entity Responsibility Reference
SEO Review Request for Proposal (RFP), proposal, §143-
cost benefit analysis and other documents 64.17A(d1)
prior to award.
Report annually on GESCs by State §143-64.17H

governmental units, including expected savings
evaluation, to the Local Government
Commission, the Joint Legislative Oversight
Committee on Agriculture and Natural and
Economic Resources, and

Fiscal Research Division.

Provide template for RFP solicitation documents. | 01 NCAC 41B

.0302
Conduct precertification of providers for three 01 NCAC41B
year intervals. .0400
SEO, DOA May provide recommendations to Council of §143-64.17F(c)
State on contracts under consideration.
DOA, with SEQO, State | Adopt rules in consultation with SEQ, with §143-64.17F(b)

Treasurer approval from State Treasurer.




Legislation

Entity Responsibility Reference
DOA State Provide inspection and compliance certification | §143-64.17K
Construction if requested by state government units and
Office (SCO) community colleges.
Local Governmental | Report biennially on GESC by local government | §143-64.17G

Unit and Local
Government
Commission (LGC)

to the Joint Legislative Commission on
Government Operations, and evaluate savings
realized with assistance from SCO and SEO.

State Treasurer

Approve local government GESC financing
contracts, including community colleges, K12
schools, cities and counties.

§142 Article 8
State Energy
Conservation
Finance Act

Approve security instrument from Qualified
Providers.

§143-64.17B(c)

Approve financing option. 01 NCAC41B
.0701
Monitor $500 million cap on aggregate §142-63

outstanding amount.

Approve changes to Rules.

§143-64.17F(b)

OSBM

Approve and certify funds for state contracts.

§142-64;
01 NCAC 41B
.0511 and .0701

Council of State, with
OSBM, State
Treasurer

Approve GESC financing contracts for state
government agencies and universities.

§142 Article 8
State Energy

Conservation
Finance Act

Governmental Unit
(local, State agency,
university)

Issue RFP, evaluate proposals, select Qualified
Provider, retain Qualified Reviewer, advertise,
award RFP and award, and approve contract
terms and conditions.

§143-64.17A(a)

Post advertisements for RFP and subsequent
award.

§143-64.17A(a)

Conduct vendor conferences and site visits. 01 NCAC41B
.0307

Report contract terms to LGC and SEO. §143-64.17G

Report either (i) the contract and the terms of §143-64.17H

the contract or (ii) the implementation of the
measure to the SEO within 30 days of the date
the contract is entered into or the measure is
implemented. In addition, within 60 days after

each annual anniversary date of a




Legislation

Entity Responsibility Reference
GESC, the State governmental unit must report
the status of the contract to the SEOQ, including
any details required by the SEO.

Qualified Provide cost savings analysis compared to project| §143-

Provider/ESCO costs for term to the State governmental unit. 64.17A(d1)
Provide security to State Treasurer. §143-64.17B(c)
Provide investment grade audit (IGA) when §143-64.178B(f)
feasible including life cycle cost analysis (LCCA).

Determine guaranteed savings using acceptable | §143-64.17B(g)
M&YV methodology and provide annual

reconciliation statements including actual, not

stipulated, energy and operational savings during

guarantee year.

Qualified Evaluate proposals, provide letter with §143-64.17A(b)

Reviewer/Third Party | qualitative and quantitative evaluation.

Reviewer Provide analysis of energy conservation 01 NCAC41B
measures (ECMs) prior to and post .0507;
implementation. §143-64.17M

UNC Board of Authorize GESCs for constituent institutions, and | §143-64.17L

Governors

ECMs without GESC at NC State University and
UNC Chapel Hill.

B. The GESC Process
The flowchart below provides a walkthrough of the GESC process from the RFP phase to
legislative reporting phase, and where each entity’s responsibility fits into the overall

process.




SEO sends template for RFP
to Governmental Unit.

§143-64.17A(d1)

RFP to SEO for review.

§143-64.17A(a)

Governmental Unit submits

Governmental Unit submits
RFP for a qualified reviewer

or select one from staff.
§143-64.17A(a)

Governmental Unit publishes
RFP notice in local
newspaper.

§143-64.17A(a)

with qualified provider.

§143-64.17A(a) 01
NCAC 41B .0307

Governmental Unit schedules
pre-bid meeting & site visits

Qualified Provider/ESCO
evaluates and creates

proposal and submits to
Governmental Unit.

§143-64.17A(a)

Governmental Unit receives &
evaluates proposals along
with their Qualified Reviewer.

§143-64.17A(b)

provides a cost savings
analysis.

§143-64.17A(d1)

Governmental Unit requires
top ranked qualified provider

SEO reviews selected
proposal, cost-savings
analysis, and other relevant

documents.
§143-64.17A(d1)

v

Governmental Unit publishes
notice of intent to award.

Qualified Provider/ESCO
selected performs, when

§143-64.17A(d1)

feasible, an IGA and LCCA.
§143-64.17B(f)

A third party Qualified
Reviewer performs an
energy savings analysis to

validate savings prior to
implementation of an ECM.

§143-64.17B(b) §143-64.17M(a)

v

Governmental Units must
report the contract, the terms
of the contract and

(?uallfled Provider/ESCO
inancial agproval at the

Council of State for State
Governmental Units or

Governmental Unit reviews
the IGA and determines to
move forward or terminate

implemented measures to the
—> Treasurer for Local —=>| Treasurer Office and SEO
process. Governmental Units after entering into a contract.
§143-64.17B(f) §142 Article 8 State §143-64.17G
Energy Conservation Finance §143-64.17H
Act -

v

Governmental Units report
annually following the
implementation of the

contract the status and
savings realized to the

Treasurer Office and SEO.

§143-64.17G

Post implementation of all
ECMs verified annually by a
third party Qualified

Reviewer. —>

§143-64.17M(b)

§143-64.17H

SEO compiles the information
for all GESCs each fiscal year
in a report to the LGC, the
Joint Legislative Oversight
Committee on Agriculture &
Natural & Economic
Resources, and Fiscal
Research Division.

§143-64.17H

LGC reports biennially on
local governments expected
savings with assistance from

SCO and SEO evaluating |
whether savings have been

realized.

§143-64.17G




lll.  Annual Reporting Requirements

A. §143-64.17G Report on guaranteed energy savings contracts entered into by local
governmental units.

The statute requires the Local Government Commission (LGC) to report on the energy
savings expected to be realized with assistance from the SEO. The SEO reviewed the
LGC report to validate corresponding data in SEO database.

B. §143-64.17H Report on guaranteed energy savings contracts entered into by State
governmental units.

The statute requires the SEO to report on GESCs entered into by State governmental
units. For North Carolina State governmental units, 19 have been in place for multiple
years, one is under construction, and one is in its first guarantee year.

Table 2 provides a list of State governmental units’ contract term, reporting status, and
energy savings expected from their corresponding GESCs. Table 3 shows the number of years
each contract has been in place and actual savings achieved to date.

It is estimated that for the 19 active contracts, approximately $125 million are saved to date
from the total expected savings of $355 million. The SEO is able to confirm 59% of the actual
savings to date based on validation performed by third party qualified reviewers, which
accounts for 8 of the 19 active projects as noted in Table 32. The remaining savings have yet to
be reported and validated by third party reviewers.

2 Sum of savings achieved for all contracts independently received and verified by a third party, noted with number

4 in the last column in Table 3.
9



Table 2. GESC Summary of Terms and Reporting Status

Total Expected

Contract Term Savings for Term

Agency (years) 2019 Report Status of Contract
Appalachian State University 1 12 Not Received $7,000,000
Appalachian State University 2 13 Not Received $25,000,000
Department of Public Safety 14 Received $21,180,286
Department of Transportation 16 Received $7,500,000
ﬁit;iiir;rgr;ent of Transportation 2 15 Conli’?riir[ion $34,000,000
DOA Downtown Complex 12 Received $25,000,000
DOA Museum of Art 12 Received $5,000,000
Elizabeth City State University 17 Received $6,500,000
Fayetteville State University 17 Received $20,000,000
NC A&T 17 Received $6,174,110
NC Central University 15 Not Received $7,500,000
NC School Science & Math 15 Guar';‘nFt';tYear $3,919,020
NC State University 1 19 Received $35,633,779
NC State University 2 (Cogen) 16 Received $103,005,060
UNC Charlotte 16 Received $16,000,000
UNC General Administration lighting 7 Received $29,208,802
UNC Greensboro 12 Received $7,200,000
UNC Pembroke 17 Received $ 7,491,431
UNC Wilmington 1 20 Received S 8,694,471
UNC Wilmington 2 16 Received $ 9,533,977
Winston Salem State University 15 Received $11,512,711
Total Savings Expected for Term of Contract $397,053,647
secr?g?;eezgversity 3 Phytotron (self- 15 Received 46,200,000
NC State University 4 Centennial .
Campus Central Utility Plant Cogen 18 In First $36,669,402

(self-performed)*

Guarantee Year

Notes:

*Only NC State and UNC Charlotte can self-fund a GESC without entering into a contract
(§143-64.17L). These projects are not counted towards the legislative cap for GESC projects

(§142 Article 8 State Energy Conservation Finance Act), which is why they are listed separate from

the other projects.
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Table 3: GESC Summary of Savings

Project Term

Total Expected

Actual Savings

Agency Status (year) Savings to Date Notes*
Appalachian State University 1 8 of 12 $7,000,000 $4,991,707 3
Appalachian State University 2 40f13 $25,000,000 $1,845,979 3
Department of Public Safety 20f14 $22,254,155 $3,175,250 2
Department of Transportation 30f 16 $7,500,000 $653,509 3
Department of Transportation Under
2 (Iri)ghting) P Construction »34,000,000 N/A N/A
DOA Downtown Complex 11 of 12 $25,000,000 $25,738,465 3
DOA Museum of Art 12 of 12 $5,000,000 $6,430,331 3
Elizabeth City State University 6 of 17 $6,500,000 $2,038,982 2
Fayetteville State University 30f17 $20,000,000 $2,139,342 3
NC A&T 30f17 $6,174,110 $996,261 4
NC Central University 6 of 15 $7,500,000 $1,663,315 3
NC School Science & Math Guar';‘nFt'gthear $3,919,020 N/A N/A
NC State University 1 7 of 19 $35,633,779 $11,172,238 4
NC State University 2 (Cogen) 7 of 16 $103,005,060 $35,633,753 4
UNC Charlotte 50f 16 $16,000,000 $4,057,452 4
Ilijg'\:]iisge”era' Administration 30f7 $29,208,802 | $12,152,478 4
UNC Greensboro 11 of 12 $7,200,000 $5,943,307 4
UNC Pembroke 6 of 17 $7,491,431 $1,662,647 2
UNC Wilmington 1 8 of 20 $8,694,471 $2,569,339 4
UNC Wilmington 2 2 0f 16 $9,533,977 $822,937 4
Winston Salem State University 5of 15 $11,512,711 $1,376,141 2
Total Savings $397,053,647 $125,063,433
z;?_t;éffgr”r:q":g)s'ty 3 Phytotron 30f 15 $9,012,635 $4,719,846 4
NC State UniversitY 4 Centennial In First Guarantee
Campus Central Utility Plant Cogen $36,669,402 N/A N/A

(self-performed)

Year

*Key:

1. No third party review performed (Qualified Reviewer)

2. Third party reviewer (Qualified Reviewer) disagrees with ESCO’s (Qualified
Provider’s) guaranteed savings Measurement & Verification Report. Under

discussion by parties.

w

Waiting on documents from State governmental unit.

4. Expected savings have been realized based on independent third party review and

verification.

11




IV. Additional Information

Fewer state governmental units are engaging in GESC projects to replace inefficient
equipment. Many are implementing improvements directly when funding is available. Also,
the amount of utility rebate money available for some energy conservation measures
(ECMs) has decreased in recent years.

To address previous years’ deficiency in reporting, SEO met with the LGC and DOA, who are
part of the approval process of GESC contracts to better understand roles and
responsibilities of their reviewing process and developed a committee to determine how
each agency reviewed a project as reasonable and/or feasible. SEO met collectively and
individually with the qualified ESCOs to discuss the approval process and the legislatively
required annual M&V reporting by governmental units to SEO. Governmental units with
active projects were also contacted or visited to remind them of the required annual M&V
savings reporting.

The resulting meetings with reviewing agencies and ESCOs have provided an awareness to
all parties involved in a project that a strong partnership needs to be developed and
maintained throughout the duration of the project. The partnership throughout the term of
a long contract between the ESCO and the governmental unit can lose consistency and
collaborative efforts after the construction period. Contributing factors include a high
turnover rate in governmental personnel and turnover within the ESCO which causes limited
or no historical knowledge or relationship of the project. This disruption within both
partners:
1. Leaves both at risk of potential violations of their ESA contractual
responsibilities,
2. The governmental unit not reviewing the annual M&V review from the ESCOs
to verify calculations,
3. ESCOs not guaranteeing the savings of the project, and
4. The governmental unit being liable for shortfalls in savings.

Table 4 provides additional items that are being implemented or under further review for
future implementation.

Table 4: Program Improvement Initiatives Implemented or In Process

Entity Items being Implemented

All Parties Improvement of communication and more consistent communication
between all parties involved with a GESC.

ESCO, governmental Training of new personnel throughout the term and better

unit collaboration.

SEO Consistent review of IGA and ESA. Provide a template of what SEO is

looking for in IGA and ESA documents.

12




ESCO & SEO

Comprehensive review of the IGA and ESA to make sure it is clearly
understood by the governmental unit of their roles and responsibilities
for the project.

SEO

Creation of a spreadsheet of all active project’s due dates of annual
M&YV reporting. Create a reminder message that will be sent to ESCO
and governmental unit 30 days before initial due date of annual M&V
reporting to governmental unit from ESCO.

SEO

Document templates will be updated on a set time interval (e.g., every
2 years) with the exception being if legislative changes are made to the
statutes.

SEO

Write a paper for governmental units to indicate areas that carry a
higher risk or vulnerability to the owner and provide tips on how to
resolve issues during the contract.

SEO

Provide meetings and training for more continuous and transparent
understanding of the GESC program responsibilities with ESCOs,
reviewing agencies, and governmental units.

Items under further discussion

ESCO, LGC, SEO

Review of the GESC process to determine ways to streamline the
process for all parties.

LGC

Determine if collective savings should be allowed to pay for project.
e Should energy savings be able to contribute to the project
beyond the warranty on the equipment?
e Should a warranty be required to last the term of the project in
order to include the savings beyond the manufacturer warranty?

DOA, LGC, SEO

Clarify if escalation is allowed in a Performance Contract. If yes, what
are the max amount that will be allowed in a project?

SEO

Determine if there are any consequences to the governmental unit for
not following annual M&V reporting requirements and unsuccessful
project performance.

DEQ, DOA, SEO

Further discussion and refinement of the prequalification and
requalification process for ESCOs.

DEQ, DOA,

National Association of
Energy Service
Companies, SEO

Creation of a scoring mechanism to assist with requalification of
ESCOs.

13




Appendix A

Article 3B.

Conservation of Energy, Water, and Other Utilities in Government Facilities.

Part 1. Energy Policy and Life-Cycle Cost Analysis.

§ 143-64.10. Findings; policy.

@)
1)

(@)

(3)

(4)

)

(6)

(b)

The General Assembly finds all the following:

That the State shall take a leadership role in aggressively undertaking the
conservation of energy, water, and other utilities in North Carolina.

That State facilities and facilities of State institutions of higher learning
have a significant impact on the State's consumption of energy, water, and
other utilities.

That practices to conserve energy, water, and other utilities that are
adopted for the design, construction, operation, maintenance, and
renovation of these facilities and for the purchase, operation, and
maintenance of equipment for these facilities will have a beneficial effect
on the State's overall supply of energy, water, and other utilities.

That the cost of the energy, water, and other utilities consumed by these
facilities and the equipment for these facilities over the life of the facilities
shall be considered, in addition to the initial cost.

That the cost of energy, water, and other utilities is significant and facility
designs shall take into consideration the total life-cycle cost, including the
initial construction cost, and the cost, over the economic life of the facility,
of the energy, water, and other utilities consumed, and of operation and
maintenance of the facility as it affects the consumption of energy, water,
or other utilities.

That State government shall undertake a program to reduce the use of
energy, water, and other utilities in State facilities and facilities of the State
institutions of higher learning and equipment in those facilities in order to
provide its citizens with an example of energy-use, water-use, and utility-
use efficiency.

It is the policy of the State of North Carolina to ensure that practices to

conserve energy, water, and other utilities are employed in the design, construction,
operation, maintenance, and renovation of State facilities and facilities of the State
institutions of higher learning and in the purchase, operation, and maintenance of
equipment for these facilities. (1975, c. 434, s. 1; 1993, c. 334, s. 2; 2001-415, s. 1; 2006-
190, s. 8; 2007-546, s. 3.1(b).)

8 143-64.11. Definitions.
For purposes of this Article:

(1)
()

"Economic life" means the projected or anticipated useful life of a facility.
"Energy-consumption analysis”" means the evaluation of all energy-
consuming systems, including systems that consume water or other

14



©)

(4)
(®)

(6)
(7)

(8)

(9)
(10)

utilities, and components of these systems by demand and type of energy or
other utility use, including the internal energy load imposed on a facility by its
occupants, equipment and components, and the external energy load imposed
on the facility by climatic conditions.

(2a) "Energy Office" means the State Energy Office of the Department of
Environmental Quality.

(2b) "Energy-consuming system" includes but is not limited to any of the
following equipment or measures:

a. Equipment used to heat, cool, or ventilate the facility;

b. Equipment used to heat water in the facility;

C. Lighting systems;

d. On-site equipment used to generate electricity for the facility;

e. On-site equipment that uses the sun, wind, oil, natural gas, liquid

propane gas, coal, or electricity as a power source; and
f. Energy conservation measures, as defined in G.S. 143-64.17, in the
facility design and construction that decrease the energy, water, or
other utility requirements of the facility.
"Facility" means a building or a group of buildings served by a central
distribution system for energy, water, or other utility or components of a
central distribution system.
"Initial cost" means the required cost necessary to construct or renovate a
facility.
"Life-cycle cost analysis" means an analytical technique that considers
certain costs of owning, using, and operating a facility over its economic
life, including but not limited to: a. Initial costs;

b. System repair and replacement costs;

C. Maintenance costs;

d. Operating costs, including energy costs; and
e. Salvage value.

Repealed by Session Laws 1993, c. 334, s. 3, effective July 13, 1993.

"State agency" means the State of North Carolina or any board, bureau,
commission, department, institution, or agency of the State.
"State-assisted facility” means a facility constructed or renovated in whole
or in part with State funds or with funds guaranteed or insured by a State
agency.

"State facility” means a facility constructed or renovated, by a State agency.
"State institution of higher learning” means any constituent institution of
The University of North Carolina. (1975, c. 434, s. 2; 1989, c. 23, s. 1; 1993,
c. 334, s.3; 2001-415, s. 2; 2006-190, ss. 9, 10, 11; 2007-546, s.

3.1(c); 2009-446, s. 1(f); 2013-360, s. 15.22(0); 2015-241, s. 14.30(u).)

8§ 143-64.12. Authority and duties of the Department; State agencies and State institutions of

higher learning.

15



(@) The Department of Environmental Quality through the State Energy Office shall
develop a comprehensive program to manage energy, water, and other utility use for State
agencies and State institutions of higher learning and shall update this program annually.
Each State agency and State institution of higher learning shall develop and implement a
management plan that is consistent with the State's comprehensive program under this
subsection to manage energy, water, and other utility use, and that addresses any findings
or recommendations resulting from the energy audit required by subsection (b1) of this
section. The energy consumption per gross square foot for all State buildings in total shall be
reduced by twenty percent (20%) by 2010 and thirty percent (30%) by 2015 based on
energy consumption for the 2002-2003 fiscal year. Each State agency and State institution of
higher learning shall update its management plan biennially and include strategies for
supporting the energy consumption reduction requirements under this subsection. Each
community college shall submit to the State Energy Office a biennial written report of utility
consumption and costs. Management plans submitted biennially by State institutions of
higher learning shall include all of the following:

Q) Estimates of all costs associated with implementing energy conservation
measures, including pre-installation and post-installation costs.

(2 The cost of analyzing the projected energy savings.

3 Design costs, engineering costs, pre-installation costs, post-installation
costs, debt service, and any costs for converting to an alternative energy
source.

(4)  An analysis that identifies projected annual energy savings and estimated
payback periods.

(al) State agencies and State institutions of higher learning shall carry out the
construction and renovation of facilities in such a manner as to further the policy set forth
under this section and to ensure the use of life-cycle cost analyses and practices to conserve
energy, water, and other utilities.

(b) The Department of Administration shall develop and implement policies, procedures,
and standards to ensure that State purchasing practices improve efficiency regarding energy,
water, and other utility use and take the cost of the product over the economic life of the
product into consideration. The Department of Administration shall adopt and implement
Building Energy Design Guidelines. These guidelines shall include energy-use goals and
standards, economic assumptions for life-cycle cost analysis, and other criteria on building
systems and technologies. The Department of Administration shall modify the design criteria
for construction and renovation of facilities of State buildings and State institutions of higher
learning buildings to require that a life-cycle cost analysis be conducted pursuant to G.S. 143-
64.15.

(b1) The Department of Administration, as part of the Facilities Condition and Assessment
Program, shall identify and recommend energy conservation maintenance and operating
procedures that are designed to reduce energy consumption within the facility of a State
agency or a State institution of higher learning and that require no significant expenditure of
funds. Every State agency or State institution of higher learning shall implement these
recommendations. Where energy management equipment is proposed for any facility of a
State agency or of a State institution of higher learning, the maximum

16



interchangeability and compatibility of equipment components shall be required. As part of the
Facilities Condition and Assessment Program under this section, the Department of
Administration, in consultation with the State Energy Office, shall develop an energy audit and
a procedure for conducting energy audits. Every five years the Department shall conduct an
energy audit for each State agency or State institution of higher learning, and the energy audits
conducted shall serve as a preliminary energy survey. The State Energy Office shall be
responsible for system-level detailed surveys.

(b2) The Department of Administration shall submit a report of the energy audit required
by subsection (b1) of this section to the affected State agency or State institution of higher
learning and to the State Energy Office. The State Energy Office shall review each audit and, in
consultation with the affected State agency or State institution of higher learning, incorporate
the audit findings and recommendations into the management plan required by subsection (a)
of this section.

(c) through (g) Repealed by Session Laws 1993, c. 334, s. 4.

(h) When conducting a facilities condition and assessment under this section, the
Department of Administration shall identify and recommend to the State Energy Office any
facility of a State agency or State institution of higher learning as suitable for building
commissioning to reduce energy consumption within the facility or as suitable for installing
an energy savings measure pursuant to a guaranteed energy savings contract under Part 2
of this Article.

(i) Consistent with G.S. 150B-2(8a)h., the Department of Administration may adopt
architectural and engineering standards to implement this section.

(]) The State Energy Office shall submit a report by December 1 of every odd-numbered
year to the Joint Legislative Energy Policy Commission, the Joint Legislative Oversight
Committee on Agriculture and Natural and Economic Resources, and the Fiscal Research
Division describing the comprehensive program to manage energy, water, and other utility
use for State agencies and State institutions of higher learning required by subsection (a) of
this section. The report shall also contain the following:

(1) A comprehensive overview of how State agencies and State institutions of
higher learning are managing energy, water, and other utility use and
achieving efficiency gains.

(2) Any new measures that could be taken by State agencies and State
institutions of higher learning to achieve greater efficiency gains, including
any changes in general law that might be needed.

(3) A summary of the State agency and State institutions of higher learning
management plans required by subsection (a) of this section and the
energy audits required by subsection (b1) of this section.

(4)  Alist of the State agencies and State institutions of higher learning that did
and did not submit management plans required by subsection (a) of this
section and a list of the State agencies and State institutions of higher
learning that received an energy audit.

(5)  Any recommendations on how management plans can be better managed
and implemented. (1975, c. 434, s. 3; 1993, c. 334, s. 4; 2000-140, s. 76(f);
2001-415, s. 3; 2006-190, s. 12; 2007-546, s. 3.1(a); 2008-198, s.
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11.1; 2009-446, s. 1(e); 2010-31, s. 14.3; 2010-196, s. 2; 2013-360, s.
15.22(p); 2014-120, s. 55; 2015-241, s. 14.30(u); 2017-57, s. 14.1(f).)

8 143-64.13: Repealed by Session Laws 1993, c. 334, s. 5.
8 143-64.14: Recodified as § 143-64.16 by Session Laws 1993, c. 334, s. 7.

§ 143-64.15. Life-cycle cost analysis.

@ A life-cycle cost analysis shall be commenced at the schematic design phase of the
construction or renovation project, shall be updated or amended as needed at the design
development phase, and shall be updated or amended again as needed at the construction
document phase. A life-cycle cost analysis shall include, but not be limited to, all of the
following elements:

@ The coordination, orientation, and positioning of the facility on its physical
site.

2 The amount and type of fenestration and the potential for daylighting
employed in the facility.

€)) Thermal characteristics of materials and the amount of insulation
incorporated into the facility design.

(€] The variable occupancy and operating conditions of the facility, including
illumination levels.

5) Architectural features that affect the consumption of energy, water, and
other utilities.

() The life-cycle cost analysis performed for any State facility shall, in addition to the
requirements set forth in subsection (a) of this section, include, but not be limited to, all of
the following:

()} An energy-consumption analysis of the facility's energy-consuming
systems in accordance with the provisions of subsection (g) of this section.

) The initial estimated cost of each energy-consuming system being
compared and evaluated.

€)) The estimated annual operating cost of all utility requirements.

4 The estimated annual cost of maintaining each energy-consuming system.

5) The average estimated replacement cost for each system expressed in

annual terms for the economic life of the facility.

(© Each entity shall conduct a life-cycle cost analysis pursuant to this section for the
construction or the renovation of any State facility or State-assisted facility of 20,000 or more
gross square feet. For the replacement of heating, ventilation, and air-conditioning
equipment in any State facility or State-assisted facility of 20,000 or more gross square feet,
the entity shall conduct a life-cycle cost analysis of the replacement equipment pursuant to
this section when the replacement is financed under a guaranteed energy savings contract
or financed using repair and renovation funds.

d The life-cycle cost analysis shall be certified by a registered professional engineer or
bear the seal of a North Carolina registered architect, or both. The engineer or architect shall
be particularly qualified by training and experience for the type of work involved, but shall
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not be employed directly or indirectly by a fuel provider, utility company, or group supported by
fuel providers or utility funds. Plans and specifications for facilities involving public funds shall be
designed in conformance with the provisions of G.S. 133-1.1.

€ Inorder to protect the integrity of historic buildings, no provision of this Article shall
be interpreted to require the implementation of measures to conserve energy, water, or
other utility use that conflict with respect to any property eligible for, nominated to, or
entered on the National Register of Historic Places, pursuant to the National Historic
Preservation Act of 1966, P.L. 89-665; any historic building located within an historic district
as provided in Chapters 160A or 153A of the General Statutes; any historic building listed,
owned, or under the jurisdiction of an historic properties commission as provided in Chapter
160A or 153A; nor any historic property owned by the State or assisted by the State.

() Each State agency shall use the life-cycle cost analysis over the economic life of the
facility in selecting the optimum system or combination of systems to be incorporated into
the design of the facility.

@ The energy-consumption analysis of the operation of energy-consuming systems
utilities in a facility shall include, but not be limited to, all of the following:

@ The comparison of two or more system alternatives.

3] The simulation or engineering evaluation of each system over the entire
range of operation of the facility for a year's operating period.

3 The engineering evaluation of the consumption of energy, water, and other
utilities of component equipment in each system considering the operation
of such components at other than full or rated outputs. (1993, c. 334, s. 6;
2001-415, ss. 4, 5; 2006-190, s. 13; 2007-546, s. 4.1.)

8§ 143-64.15A. Certification of life-cycle cost analysis.

Each State agency and each State institution of higher learning performing a life-cycle cost
analysis for the purpose of constructing or renovating any facility shall, prior to selecting a
design option or advertising for bids for construction, submit the life-cycle cost analysis to the
Department for certification at the schematic design phase and again when it is updated or
amended as needed in accordance with G.S. 143-64.15. The Department shall review the
material submitted by the State agency or State institution of higher learning, reserve the
right to require an agency or institution to complete additional analysis to comply with
certification, perform any additional analysis, as necessary, to comply with G.S. 143-341(11),
and require that all construction or renovation conducted by the State agency or State
institution of higher learning comply with the certification issued by the Department. (2001-
415, s. 6; 2007-546, s. 4.2.)

§ 143-64.16. Application of Part.

The provisions of this Part shall not apply to municipalities or counties, nor to any agency or
department of any municipality or county; provided, however, this Part shall apply to any board
of a community college. Community college is defined in G.S. 115D-2(2). (1975, c. 434, s. 5;
1989, c. 23, 5. 2; 1993, c. 334, s. 7; 1993 (Reg. Sess., 1994), c. 775, s. 2.)

Part 2. Energy Saving Measures for Governmental Units.
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§ 143-64.17. Definitions.
As used in this Part:
(1) "Energy conservation measure" means a facility or meter alteration,
training, or services related to the operation of the facility or meter, when
the alteration, training, or services provide anticipated energy savings or
capture lost revenue. Energy conservation measure includes any of the

following:
a. Insulation of the building structure and systems within the building.
b. Storm windows or doors, caulking, weatherstripping, multiglazed

windows or doors, heat-absorbing or heat-reflective glazed or
coated window or door systems, additional glazing, reductions in
glass area, or other window or door system modifications that
reduce energy consumption.

C. Automatic energy control systems.

d. Heating, ventilating, or air-conditioning system modifications or
replacements.

e. Replacement or modification of lighting fixtures to increase the
energy efficiency of a lighting system without increasing the overall
illumination of a facility, unless an increase in illumination is
necessary to conform to the applicable State or local building code
or is required by the light system after the proposed modifications
are made.

f. Energy recovery systems.

g Cogeneration systems that produce steam or forms of energy such

as heat, as well as electricity, for use primarily within a building or
complex of buildings.

h. Repealed by Session Laws 2006-190, s. 2, effective August 3, 2006,
and applicable to contracts entered into or renewed on or after that
date.

I Faucets with automatic or metered shut-off valves, leak detection
equipment, water meters, water recycling equipment, and
wastewater recovery systems.

J- Other energy conservation measures that conserve energy, water,
or other utilities.

(2)  "Energy savings" means a measured reduction in fuel costs, energy costs,
water costs, stormwater fees, other utility costs, or operating costs,
including environmental discharge fees, water and sewer maintenance
fees, and increased meter accuracy, created from the implementation of
one or more energy conservation measures when compared with an
established baseline of previous costs, including captured lost revenues,
developed by the governmental unit.

(2a) "Governmental unit" means either a local governmental unit or a

State governmental unit.
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©)

(4)

()

(6)

(7)

"Guaranteed energy savings contract” means a contract for the evaluation,
recommendation, or implementation of energy conservation measures,
including the design and installation of equipment or the repair or
replacement of existing equipment or meters, in which all payments,
except obligations on termination of the contract before its expiration, are
to be made over time, and in which energy savings are guaranteed to
exceed costs.

"Local governmental unit" means any board or governing body of a
political subdivision of the State, including any board of a community
college, any school board, or an agency, commission, or authority of a
political subdivision of the State.

"Qualified provider" means a person or business experienced in the design,
implementation, and installation of energy conservation measures who has
been prequalified by the State Energy Office according to the
prequalification criteria established by that Office.

(5a) "Qualified reviewer" means an architect or engineer who is (i) licensed

in this State and (ii) experienced in the design, implementation, and
installation of energy efficiency measures.

"Request for proposals" means a negotiated procurement initiated by a
governmental unit by way of a published notice that includes the following:

a. The name and address of the governmental unit.

b. The name, address, title, and telephone number of a contact person
in the governmental unit.

C. Notice indicating that the governmental unit is requesting qualified

providers to propose energy conservation measures through a
guaranteed energy savings contract.

d. The date, time, and place where proposals must be received.

e. The evaluation criteria for assessing the proposals.

f. A statement reserving the right of the governmental unit to reject
any or all the proposals.

g. Any other stipulations and clarifications the governmental unit may
require.

"State governmental unit" means the State or a department, an agency, a
board, or a commission of the State, including the Board of Governors of
The University of North Carolina and its constituent institutions. (1993
(Reg. Sess., 1994), c. 775, s. 3; 1995, c. 295, s. 1; 1999-235, ss. 1, 2; 2002-
161,s.2;2006-190, s. 2; 2013-396, 5. 1.)

8 143-64.17A. Solicitation of guaranteed energy savings contracts.

(d) RFP Issuance. - Before entering into a guaranteed energy savings contract, a
governmental unit shall issue a request for proposals. Notice of the request shall be
published at least 15 days in advance of the time specified for opening of the proposals in at
least one newspaper of general circulation in the geographic area for which the local
governmental unit is responsible or, in the case of a State governmental unit, in which the
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facility or facilities are located. No guaranteed energy savings contract shall be awarded by any
governmental unit unless at least two proposals have been received from qualified providers.
Provided that if after the publication of the notice of the request for proposals, fewer than two
proposals have been received from qualified providers, or fewer than two qualified providers
attend the mandatory prebid meeting, the governmental unit may then open the proposals and
select a qualified provider even if only one proposal is received.

(b) Preliminary Proposal Evaluation. - The governmental unit shall evaluate a sealed
proposal from any qualified provider. A qualified reviewer shall be required to evaluate the
proposals and will provide the governmental unit with a letter report containing both
qualitative and quantitative evaluation of the proposals. The report may include a
recommendation for selection, but the governmental unit is not obligated to follow it.

(c) Receipt of Proposals for Unit of Local Government. - In the case of a local
governmental unit, proposals received pursuant to this section shall be opened by a member
or an employee of the governing body of the local governmental unit at a public opening at
which the contents of the proposals shall be announced and recorded in the minutes of the
governing body. Proposals shall be evaluated for the local governmental unit by a qualified
reviewer on the basis of:

Q) The information required in subsection (b) of this section; and

(2)  The criteria stated in the request for proposals.
The local governmental unit may require a qualified provider to include in calculating the cost
of a proposal for a guaranteed energy savings contract any reasonable fee payable by the local
governmental unit for the evaluation of the proposal by a qualified reviewer not employed as a
member of the staff of the local governmental unit or the qualified provider.

(c1) Receipt of Proposals for Unit of State Government. — In the case of a State
governmental unit, proposals received pursuant to this section shall be opened by a member
or an employee of the State governmental unit at a public opening and the contents of the
proposals shall be announced at this opening. Proposals shall be evaluated for the State
governmental unit by a qualified reviewer who is either privately retained, employed with the
Department of Administration, or employed as a member of the staff of the State
governmental unit. The proposal shall be evaluated on the basis of the information and report
required in subsection (b) of this section and the criteria stated in the request for proposals.

The State governmental unit shall require a qualified provider to include in calculating the
cost of a proposal for a guaranteed energy savings contract any reasonable fee payable by the
State governmental unit for evaluation of the proposal by a qualified reviewer not employed as
a member of the staff of the State governmental unit or the qualified provider. The
Department of Administration may charge the State governmental unit a reasonable fee for
the evaluation of the proposal if the Department's services are used for the evaluation and the
cost paid by the State governmental unit to the Department of Administration shall be
calculated in the cost of the proposal under this subsection.

(d) Criteria for Selection of Provider. - The governmental unit shall select the qualified
provider that it determines to best meet the needs of the governmental unit by evaluating all
of the following and following the procedures set forth in subsection (d1) of this section:

(D), (2) Repealed by Session Laws 2013-396, s. 2, effective August 23,2013.
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3) Quality of the products and energy conservation measures proposed.

(4)  Repealed by Session Laws 2013-396, s. 2, effective August 23, 2013.

5) General reputation and performance capabilities of the qualified providers.

(6) Substantial conformity with the specifications and other conditions set
forth in the request for proposals.

(7) Time specified in the proposals for the performance of the contract.

(8)  Any other factors the governmental unit deems necessary, which factors
shall be made a matter of record.

(d1) Process for Selection of Provider. — The governmental unit shall select a short list of
finalists on the basis of its rankings of the written proposals under the criteria set forth in
subsection (d) of this section as well as references from past clients. The governmental unit
shall have the highest ranked qualified provider prepare a cost-savings analysis forthe
proposed contract showing at a minimum a comparison of the total estimated project savings
to the total estimated project costs for the proposed term. If the governmental unit and the
qualified provider cannot negotiate acceptable terms, pricing, and savings estimates, the
governmental unit may terminate the process and begin negotiations with the second highest
ranked qualified provider. The State Energy Office shall review the selected qualified provider's
proposal, cost-benefit analysis, and other relevant documents prior to the governmental unit
announcing the award.

(e) Nothing in this section shall limit the authority of governmental units as set forth in
Article 3D of this Chapter. (1993 (Reg. Sess., 1994), c. 775, s. 3; 2002-161, s. 3; 2013-396, s.
2.)

8§ 143-64.17B. Guaranteed energy savings contracts.

(a) A governmental unit may enter into a guaranteed energy savings contract with a
qualified provider if all of the following apply:

Q) The term of the contract does not exceed 20 years from the date of the
installation and acceptance by the governmental unit of the energy
conservation measures provided for under the contract.

(2)  The governmental unit finds that the energy savings resulting from the
performance of the contract will equal or exceed the total cost of the
contract.

3 The energy conservation measures to be installed under the contract are
for an existing building or utility system, or utility consuming device or
equipment when the utility cost is paid by the governmental unit.

(b) Before entering into a guaranteed energy savings contract, the governmental unit
shall provide published notice of the time and place or of the meeting at which it proposes
to award the contract, the names of the parties to the proposed contract, and the contract's
purpose. The notice must be published atleast 15 days before the date of the proposed award
or meeting.

(c) A qualified provider entering into a guaranteed energy savings contract under this
Part shall provide security to the governmental unit in the form acceptable to the Office of
the State Treasurer and in an amount equal to one hundred percent (100%) of the
guaranteed savings for the term of the guaranteed energy savings contract to assure the
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provider's faithful performance. Any bonds required by this subsection shall be subject to the
provisions of Article 3 of Chapter 44A of the General Statutes. If the savings resulting from a
guaranteed energy savings contract are not as great as projected under the contract and all
required shortfall payments to the governmental unit have not been made, the governmental
unit may terminate the contract without incurring any additional obligation to the qualified
provider.

(d) As used in this section, "total cost" shall include, but not be limited to, costs of
construction, costs of financing, and costs of maintenance and training during the term of the
contract less the application of the utility company, State, or federal incentives, grants, or
rebates. "Total cost" does not include any obligations on termination of the contract before
its expiration, provided that those obligations are disclosed when the contract isexecuted.

(e) A guaranteed energy savings contract may not require the governmental unit to
purchase a maintenance contract or other maintenance agreement from the qualified
provider who installs energy conservation measures under the contract if the unit of
government takes appropriate action to budget for its own forces or another provider to
maintain new systems installed and existing systems affected by the guaranteed energy
savings contract.

(f) Inthe case of a State governmental unit, a qualified provider shall, when feasible, after
the acceptance of the proposal of the qualified provider by the State governmental unit,
conduct an investment grade audit. During this investment grade audit, the qualified
provider shall perform in accordance with Part 1 of this Article a life cycle cost analysis of
each energy conservation measure in the final proposal. If the results of the audit are not
within ten percent (10%) of both the guaranteed savings contained in the proposal and the
total proposal amount, either the State governmental unit or the qualified provider may
terminate the project without incurring any additional obligation to the other party.
However, if the State governmental unit terminates the project after the audit is conducted
and the results of the audit are within ten percent (10%) of both the guaranteed savings
contained in the proposal and the total proposal amount, the State governmental unit shall
reimburse the qualified provider the reasonable cost incurred in conducting the audit, and
the results of the audit shall become the property of the State governmental unit.

(9) A qualified provider shall provide an annual reconciliation statement based upon the
results of the measurement and verification review. The statement shall disclose any
shortfalls or surplus between guaranteed energy and operational savings specified in the
guaranteed energy savings contract and actual, not stipulated, energy and operational
savings incurred during a given guarantee year. Any guaranteed energy and operational
savings shall be determined by using one of the measurement and verification
methodologies listed in the United States Department of Energy's Measurement and
Verification Guidelines for Energy Savings Performance Contracting, the International
Performance Measurement and Verification Protocol (IPMVP) maintained by the Efficiency
Valuation Organization, or Guideline 14-2002 of the American Society of Heating,
Refrigerating, and Air-Conditioning Engineers. If due to existing data limitations or the
nonconformance of specific project characteristics, none of the three methodologies listed in
this subsection is sufficient for measuring guaranteed savings, the qualified provider shall
develop an alternate method that is compatible with one of the three methodologies and
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mutually agreeable to the governmental unit. The guarantee year shall consist of a 12-month term
commencing from the time that the energy conservation measures become fully operational. A
qualified provider shall pay the governmental unit or its assignee any shortfall in the guaranteed
energy and operational savings after the total year savings have been determined. In the case of
a governmental unit, a surplus in any one year shall not be carried forward or applied to a shortfall
in any other year. (1993 (Reg. Sess., 1994), c. 775, s. 3; 1995, c. 295, s. 2; 1999-235, s. 3; 2002-
161, s. 4; 2003-138, s. 1; 2006-190, s. 3; 2009-375, s. 2;

2013-396, s. 3; 2014-115, 5. 56.7.)

8 143-64.17C: Repealed by Session Laws 2002, ch. 161, s. 5, effective January 1, 2003, and
applicable to contracts entered into on or after that date.

8§ 143-64.17D. Contract continuance.

A guaranteed energy savings contract may extend beyond the fiscal year in which it
becomes effective. Such a contract shall stipulate that it does not constitute a direct or
indirect pledge of the taxing power or full faith and credit of any governmental unit. (1993
(Reg. Sess., 1994), c. 775, s. 3; 2002-161, s. 6.)

8§ 143-64.17E. Payments under contract.

A local governmental unit may use any funds, whether operating or capital, that are not
otherwise restricted by law for the payment of a guaranteed energy savings contract. State
appropriations to any local governmental unit shall not be reduced as a result of energy
savings occurring as a result of a guaranteed energy savings contract. (1993 (Reg. Sess., 1994),
c.775,s.3.)

8§ 143-64.17F. State agencies to use contracts when feasible; rules; recommendations.

(a) State governmental units shall evaluate the use of guaranteed energy savings
contracts in reducing energy costs and may use those contracts when feasible and practical.

(b) The Department of Administration, in consultation with the Department of
Environmental Quality, through the State Energy Office, shall adopt rules for: (i) agency
evaluation of guaranteed energy savings contracts; (ii) establishing time periods for
consideration of guaranteed energy savings contracts by the Office of State Budget and
Management, the Office of the State Treasurer, and the Council of State, and (iii) setting
measurements and verification criteria, including review, audit, and precertification. Prior
to adopting any rules pursuant to this section, the Department shall consult with and obtain
approval of those rules from the State Treasurer. The rules adopted pursuant to this
subsection shall not apply to energy conservation measures implemented pursuant to G.S.
143-64.17L.

(c) The Department of Administration, and the Department of Environmental Quality
through the State Energy Office, may provide to the Council of State its recommendations
concerning any energy savings contracts being considered. (2002-161, s. 7; 2003-138, s. 2;
2009-446, s. 1(d); 2011-145, s.9.6D(d); 2013-360, s. 15.22(d); 2015-241, s. 14.30(u).)
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8§ 143-64.17G. Report on guaranteed energy savings contracts entered into by local
governmental units.

A local governmental unit that enters into a guaranteed energy savings contract must
report the contract and the terms of the contract to the Local Government Commission and
the State Energy Office of the Department of Environmental Quality. The Commission shall
compile the information and report it biennially to the Joint Commission on Governmental
Operations. In compiling the information, the Local Government Commission shall include
information on the energy savings expected to be realized from a contract and, with the
assistance of the Office of State Construction and the State Energy Office, shall evaluate
whether expected savings have in fact been realized. (1993 (Reg. Sess., 1994), c. 775, 5. 9;
2006-190, s. 4; 2009-375, s. 3; 2013-360, s. 15.22(e); 2015-241, s. 14.30(u).)

8§ 143-64.17H. Report on guaranteed energy savings contracts entered into by State
governmental units.

A State governmental unit that enters into a guaranteed energy savings contract or
implements an energy conservation measure pursuant to G.S. 143-64.17L must report either (i)
the contract and the terms of the contract or (ii) the implementation of the measure to the
State Energy Office of the Department of Environmental Quality within 30 days of the date the
contract is entered into or the measure is implemented. In addition, within 60 days after each
annual anniversary date of a guaranteed energy savings contract, the State governmental unit
must report the status of the contract to the State Energy Office, including any details required
by the State Energy Office. The State Energy Office shall compile the information for each fiscal
year and report it to the Joint Legislative Oversight Committee on Agriculture and Natural and
Economic Resources, the Fiscal Research Division, and the Local Government Commission
annually by December 1. In compiling the information, the State Energy Office shall include
information on the energy savings expected to be realized from a contract or implementation
and shall evaluate whether expected savings have in fact been realized. (2002-161, s. 8; 2006-
190, s. 5; 2009-

446, s. 1(c); 2011-145, s. 9.6D(e); 2013-360, s. 15.22(f); 2015-241, s. 14.30(u); 2017-57, s.
14.1(g).)

8§ 143-64.171. Installment and lease purchase contracts.

A local governmental unit may provide for the acquisition, installation, or maintenance of
energy conservation measures acquired pursuant to this Part by installment or lease purchase
contracts in accordance with and subject to the provisions of G.S. 160A-20 and G.S. 160A-19,
as applicable. (2002-161, s. 8.)

8§ 143-64.17J. Financing by State governmental units.

State governmental units may finance the acquisition, installation, or maintenance of
energy conservation measures acquired pursuant to this Part in the manner and to the
extent set forth in Article 8 of Chapter 142 of the General Statutes or as otherwise
authorized by law. (2002-161, s. 8.)

8 143-64.17K. Inspection and compliance certification for State governmental units.
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The provisions of G.S. 143-341(3) shall not apply to any energy conservation measure for
State governmental units provided pursuant to this Part, except as specifically set forth in this
section. Except as otherwise exempt under G.S. 116-31.11, the following shall apply to all
energy conservation measures provided to State governmental units pursuant to this Part:

Q) The provisions of G.S. 133-1.1.
2 Inspection and certification by:

a. The applicable local building inspector under Part 4 of Article 18 of
Chapter 153A of the General Statutes or Part 5 of Article 19 of
Chapter
160A of the General Statutes; or

b. At the election of the State governmental unit, the Department of

Administration under G.S. 143-341(3)d.
The cost of compliance with this section may be included in the cost of the project in
accordance with G.S. 143-64.17A(c1) and may be included in the cost financed under
Article 8 of Chapter 142 of the General Statutes. (2002-161, s. 8.)

8§ 143-64.17L. Board of Governors may authorize energy conservation measures at
constituent institutions.

(a) Authority. - Notwithstanding the provisions of this Part to the contrary, the Board of
Governors of The University of North Carolina may authorize any constituent institution
listed in subsection (e) of this section to implement an energy conservation measure without
entering into a guaranteed energy savings contract if both of the following conditions are
met:

Q) The Board of Governors finds that the energy savings resulting from the
implementation of the energy conservation measure shall, according to the
energy savings analysis received pursuant to G.S. 143-64.17M(a), equal or
exceed the total cost of implementing the measure. If the proposed
implementation will be financed with debt, then the energy savings
analysis must project sufficient energy savings to pay the debt service on
any bonds to be issued. As used in this subdivision, the term "total cost'
shall have the same meaning as it does in G.S. 143-64.17B(d).

2 The energy conservation measure is for an existing building or utility
system.

(b) Scope of Authority. - In implementing an energy conservation measure pursuant to
subsection (a) of this section, the Board of Governors may undertake or authorize any
constituent institution listed in subsection (e) of this section to undertake any action that (i)
could be required of a qualified provider under a guaranteed energy savings contract or (ii)
is otherwise permissible under this Part.

(c) Projects Consisting of Multiple Energy Conservation Measures. - The Board of
Governors may authorize the implementation of multiple energy conservation measures
simultaneously as part of a single project. When doing so, the findings required by subsection
(a) of this section may be made with respect to the project as a whole and need not be made
with respect to individual energy conservation measures. Similarly, the analyses required by
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G.S. 143-64.17M may be conducted for the project as a whole instead of for individual energy
conservation measures.

(d) Continuing Applicability of Part to Contracts. - If the Board of Governors or a
constituent institution implements an energy conservation measure through a guaranteed
energy savings contract, that contract shall accord in all respects with the requirements of
this Part.

(e) The Board of Governors may authorize North Carolina State University and the
University of North Carolina at Charlotte to implement an energy conservation measure
without entering into a guaranteed energy savings contract pursuant to this section. (2011-
145, s.9.6D(a); 2013-396, s. 4(a).)

88§ 143-64.17L through 143-64.19. Reserved for future codification purposes.

8 143-64.17M. Energy savings analysis required prior to implementation; post-
implementation analyses required.

(a) Energy Savings Analysis Required Prior to Implementation. - Prior to implementing
an energy conservation measure pursuant to G.S. 143-64.17L, an energy savings analysis
shall be performed to validate the economic assumptions that purportedly support the
implementation of the measure. This analysis shall be performed by a third party selected
by the constituent institution and shall include an energy consumption analysis to develop a
baseline of previous costs of all utilities' energy consumption for the institution on the
assumption that the energy conservation measure was not undertaken. The completed
analysis shall be submitted to The University of North Carolina System Office and to the State
Energy Office.

(b) Post-Implementation Analyses Required. - A constituent institution that implements
an energy conservation measure pursuant to G.S. 143-64.17L shall retain a third party to
perform an annual measurement and verification of energy savings resulting from the
energy conservation measure as compared to the baseline of previous costs set forth in the energy
savings analysis required by subsection (a) of this section. The third party shall annually provide a
reconciliation statement based upon the results of a preagreed upon measurement, monitoring, and
verification protocol which shall disclose any shortfall or surplus between the estimated energy
usage and operational savings set forth in the energy savings analysis required by subsection (a) of
this section and actual, not stipulated, energy usage and operational savings incurred during a
given year.

If a reconciliation statement reveals a shortfall in energy savings for a particular year,
the constituent institution shall be responsible for and shall pay the shortfall. However, the
institution shall not be held responsible for losses due to natural disasters or other
emergencies. Any surplus shall be retained by the institution and may be used in the same
manner as any other energy savings. (2011-145, s. 9.6D(b); 2018-12,s. 17.)
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Appendix B

SUBCHAPTER 41B - GUARANTEED ENERGY SAVINGS CONTRACTS

SECTION .0100 - GENERAL PROVISIONS

01 NCAC 41B .0101 RESPONSIBILITY

History Note:

Authority G.S. 143-64.17A(c1); 143-64.17F; 143-64.17H;
Temporary Adoption Eff. August 1, 2003;
Temporary Adoption Expired April 27, 2004.

01 NCAC 41B .0102 SCOPE
This Subchapter shall apply to State governmental units engaging in guaranteed energy savings contracts.

History Note:

Authority G.S. 143-64.17F; 143-64.17H; 143-64.17A (cl);

Temporary Adoption Eff. August 1, 2003;

Temporary Adoption Expired April 27, 2004;

Eff. July 1, 2004;

Pursuant to G.S. 150B-21.3A, rule is necessary without substantive public interest Eff. March 6,
2018.

01 NCAC 41B .0103 RULE MAKING AUTHORITY

History Note:

Authority G.S. 143-64.17A(cl); 143-64.17F; 143-64.17H;
Temporary Adoption Eff. August 1, 2003;
Temporary Adoption Expired April 27, 2004.

01 NCAC 41B .0104 DEFINITIONS
For the purposes of this Chapter, the following definitions apply:

D
)
3)

(4)
(5)
(6)

(")

(8)

)

History Note:

Terms used herein that are defined in G.S. 143-64.17 shall have the same definitions as in G.S. 143-
64.17.

"Agency." A North Carolina State governmental unit that is soliciting, through a Request for
Proposals (RFP), to enter into a guaranteed energy savings contract.

"Annual reconciliation statement." A report disclosing shortfalls or surplus between guaranteed
energy and operational savings specified in the guaranteed energy savings contract and actual energy
and operational savings incurred during each 12 month term commencing from the time that the
energy conservation measures became fully operational.

"Contract." A guaranteed energy savings contract.

"Offer.” The response to an RFP means the same as "bid" or "proposal."

"Investment grade audit” or "investment grade analysis." A cost-benefit analysis of energy
efficiency investments including a review of potential cost savings through operation and
maintenance changes.

"Life-cycle cost analysis." A method for estimating the total cost of an energy-using component or
building over its useful life, including cost factors such as purchase price, or construction,
renovation, or leasing costs, energy use, maintenance, interest, and inflation.

"Measurement and verification review." An examination of energy measures installed under each
contract, using methodology to measure the operation of energy-using systems before and after
change, to verify the performance and savings of the installed equipment.

"Qualified provider." A person, business, or organization experienced in the design, implementation,
and installation of energy conservation measures and determined by the administering and
contracting agencies to have the capability in all respects to fully perform the contract requirements.

Authority G.S. 143-64.17F; 143-64.17H; 143-64.17A(cl);
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Temporary Adoption Eff. August 1, 2003;

Temporary Adoption Expired April 27, 2004;

Eff. July 1, 2004;

Pursuant to G.S. 150B-21.3A, rule is necessary without substantive public interest Eff. March 6,
2018.

SECTION .0200 — RESERVED FOR FUTURE CODIFICATION
SECTION .0300 - SOLICITATIONS

01 NCAC 41B .0301 NORTH CAROLINA PRODUCTS
A preference for North Carolina products and services provided by North Carolina residents pursuant to G.S. 143-59
shall apply to Guaranteed Energy Savings Contracts.

History Note:  Authority G.S. 143-64.17F;
Temporary Adoption Eff. August 1, 2003;
Temporary Adoption Expires April 27, 2004;
Eff. August 1, 2004;
Pursuant to G.S. 150B-21.3A, rule is necessary without substantive public interest Eff. March 6,
2018.

01 NCAC 41B .0302 SOLICITATION DOCUMENTS

(@) Agencies shall solicit for guaranteed energy savings contracts through a Request for Proposal (RFP).

(b) Agencies may use the RFP template available from the State Energy Office at MSC 1340, Raleigh, NC 27699-
1340.

(c) Solicitation documents shall include a Treasurer's estimated cost of financing.

(d) Solicitation documents may allow for qualified provider or third party financing.

(e) Solicitation documents may include a copy of the Facilities Condition Assessment Program (FCAP) report
covering part or all of the facilities subject to the solicitation.

(f) Solicitation documents shall state the evaluation criteria specified by G.S. 143-64.17A (b) and (d) as well as those
in this Chapter. The documents shall also state the criteria weighting defined by the agency for each particular project.
Weighting may change from one RFP to another RFP from an agency based upon the particular needs of that agency.

(9) Solicitation documents shall stipulate that employee or time savings cannot be included in the offer unless a
position is eliminated as a result of contract implementation.

(h) Solicitation documents shall stipulate that the qualified provider is responsible for all costs incurred in preparing
the initial proposal.

(i) Solicitation documents shall stipulate that the contractor cannot include costs or allowances for contingencies in
the contract.

() Solicitation documents may include a three-year history of usage and billing for all utilities for the facilities subject
to the proposal.

History Note: Authority G.S. 143-64.17F; 143-64.17H;
Temporary Adoption Eff. August 1, 2003;
Temporary Adoption Expired April 27, 2004;
Eff. July 1, 2004;
Pursuant to G.S. 150B-21.3A, rule is necessary without substantive public interest Eff. March 6,
2018.

01 NCAC 41B .0303 TREASURER'S COST ESTIMATE OF FINANCING

Agencies shall obtain an estimate of financing cost from the Director of Debt Management, Office of the Treasurer.
This estimate shall not be binding upon the State and is subject to change by the Office of the Treasurer. The Office
of the Treasurer may reject any potential contract if the actual cost of financing has exceeded the estimated cost of
financing when the contract is submitted to the Office of the Treasurer for approval.

History Note:  Authority G.S. 143-64.17F;
Temporary Adoption Eff. August 1, 2003;
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Temporary Adoption Expired April 27, 2004;

Eff. July 1, 2004;

Pursuant to G.S. 150B-21.3A, rule is necessary without substantive public interest Eff. March 6,
2018.

01 NCAC 41B .0304 GENERAL FUND PREFERENCE

(@) The agency shall give preference to projects where the energy costs are paid through General Fund appropriations
as compared to receipts, or federal funds, or other sources. This preference shall be stipulated in the solicitation
documents.

(b) Solicitation documents shall include, when feasible, a breakdown of the source of funds for energy costs and shall
direct the vendors to break down savings by source of funds if the aforementioned information is included in the
solicitation document.

(c) The Council of State may give preference to projects where the energy costs are paid through General Fund
appropriations as compared to receipts, or federal funds, or other sources.

History Note: Authority G.S. 143-64.17F; 143-64.17H;
Temporary Adoption Eff. August 1, 2003;
Temporary Adoption Expired April 27, 2004;
Eff. July 1, 2004;
Pursuant to G.S. 150B-21.3A, rule is necessary without substantive public interest Eff. March 6,
2018.

01 NCAC 41B .0305 PROHIBITION ON FEDERAL FUNDS

The agency shall not solicit proposals for projects that include payment from federal funds unless the agency has
obtained, and includes in both the solicitation and contract, documentation from the Federal Government or the Office
of State Controller stating that the use of federal funds for payment of the contract is authorized.

History Note: Authority G.S. 143-64.17F;
Temporary Adoption Eff August 1, 2003;
Temporary Adoption Expired April 27, 2004;
Eff. July 1, 2004;
Pursuant to G.S. 150B-21.3A, rule is necessary without substantive public interest Eff. March 6,
2018.

01 NCAC 41B .0306 ADVERTISEMENT REQUIREMENTS

In addition to advertising requirements stated in G.S. 143-64.17A(a), agencies shall send a copy to the State Energy
Office at MSC 1340, Raleigh, NC 27699 and shall include in the notification instructions on how to obtain the
complete solicitation.

History Note: Authority G.S. 143-64.17F;
Temporary Adoption Eff. August 1, 2003;
Temporary Adoption Expires April 27, 2004;
Eff. August 1, 2004;
Pursuant to G.S. 150B-21.3A, rule is necessary without substantive public interest Eff. March 6,
2018.

01 NCAC 41B .0307 CONFERENCES/SITE VISITS
Agencies may conduct vendor conferences and site visits before the Request for Proposals closing date.

History Note: Authority G.S. 143-64.17F;
Temporary Adoption Eff. August 1, 2003;
Temporary Adoption Expires April 27, 2004;
Eff. July 1, 2004;
Pursuant to G.S. 150B-21.3A, rule is necessary without substantive public interest Eff. March 6,
2018.
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SECTION .0400 - PRECERTIFICATION OF PROVIDERS

01 NCAC 41B .0401 INFORMATION REQUIRED FOR PRECERTIFICATION
Organizations may establish capability to provide services under performance contracts with state agencies by
providing the following information to the State Energy Office:

(1) past experience with energy performance contracting with a minimum of three years operation and
completed installation of a minimum of three projects;

(2) performance contracting experience and resumes of individuals expected to work on North Carolina
projects including a minimum of one professional engineer licensed in North Carolina;

(3) summary information, with client contact information, on all performance contracting projects in

North Carolina during the previous five years listing only completed projects with at least one year
in repayment;

4 summary information, with client contact information, on all performance contracts with any state
government agencies in the United States with a maximum of five projects for each of the previous
five years;

(5) summary information, with client contact information, on any performance contracting projects
which resulted in the company paying energy costs to clients;

(6) summary of the history and operation of the business and organization, including volume, bonding
capacity and type of clients; and

@) financial statements of the performance contracting organization and (if applicable) parent company

for the previous two years.

History Note: Authority G.S. 143-64.17F;
Temporary Adoption Eff. August 1, 2003;
Temporary Adoption Expires April 27, 2004;
Eff. August 1, 2004;
Pursuant to G.S. 150B-21.3A, rule is necessary without substantive public interest Eff. March 6,
2018.

01 NCAC 41B .0402 PRECERTIFICATION EVALUATION

Organizations shall present information required for precertification to the State Energy Office with a request for
consideration for inclusion as a precertified entity. The State Energy Office shall offer a precertification period for
providers at three-year intervals.

History Note: Authority G.S. 143-64.17F;
Temporary Adoption Eff. August 1, 2003;
Temporary Adoption Expires April 27, 2004;
Eff. August 1, 2004;
Pursuant to G.S. 150B-21.3A, rule is necessary without substantive public interest Eff. March 6,
2018.

01 NCAC 41B .0403 CONTESTING PRECERTIFICATION

(@) If the State Energy Office denies an organization's request for precertification, a written appeal from the
organization may be provided by the organization within 60 days after date of notification of the denial. A letter
appealing the decision may be filed with:

Director, State Energy Office

North Carolina Department of Administration

1830A Tillery Place MSC 1340

Raleigh, North Carolina 27699-1340

(b) In the event that an organization wishes to contest the case further, contested case hearings are available as
provided in G.S. 150B, and petitions for contested case hearings shall be filed in accordance with the provisions of
that Chapter.

History Note: Authority G.S. 143-64.17F;

Temporary Adoption Eff. August 1, 2003;
Temporary Adoption Expired April 27, 2004;
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Eff. July 1, 2004;

Pursuant to G.S. 150B-21.3A, rule is necessary without substantive public interest Eff. March 6,
2018.

01 NCAC 41B .0404 PUBLISHED LIST OF PRECERTIFIED ENTITIES
Organizations precertified by the State Energy Office to provide services under performance contracts may be included
on a list available on the Website of the State Energy Office

History Note: Authority G.S. 143-64.17F;
Temporary Adoption Eff. August 1, 2003;
Temporary Adoption Expired April 27, 2004;
Eff. July 1, 2004;
Pursuant to G.S. 150B-21.3A, rule is necessary without substantive public interest Eff. March 6,
2018.

01 NCAC 41B .0405 PRECERTIFIED ENTITY RESTRICTION
Only precertified organizations may enter into a performance contract with a state governmental agency.

History Note: Authority G.S. 143-64.17F;
Temporary Adoption Eff. August 1, 2003;
Temporary Adoption Expired April 27, 2004;
Eff. July 1, 2004;
Pursuant to G.S. 150B-21.3A, rule is necessary without substantive public interest Eff. March 6,
2018.

SECTION .0500 - EVALUATION, SELECTION, AND AWARD

01 NCAC 41B .0501 LATE OFFERS, MODIFICATIONS, OR WITHDRAWALS

No late offer, late modification, or late withdrawal shall be considered unless received before contract award, and the
offer, modification, or withdrawal would have been timely but for the action or inaction of agency personnel. The
offeror shall have his offer delivered on time, regardless of the mode of delivery used, including the U.S. Postal Service
or any other delivery services available.

History Note: Authority G.S. 143-64.17F;
Temporary Adoption Eff. August 1, 2003;
Temporary Adoption Expired April 27, 2004;
Eff. July 1, 2004;
Pursuant to G.S. 150B-21.3A, rule is necessary without substantive public interest Eff. March 6,
2018.

01 NCAC 41B .0502 EXTENSION OF ACCEPTANCE TIME
Companies may be requested to extend the time offered for the acceptance of offers.

History Note: Authority G.S. 143-64.17F;
Temporary Adoption Eff. August 1, 2003;
Temporary Adoption Expires April 27, 2004;
Eff. August 1, 2004;
Pursuant to G.S. 150B-21.3A, rule is necessary without substantive public interest Eff. March 6,
2018.

01 NCAC 41B .0503 ERROR/CLARIFICATION

When an offer contains an obvious error or otherwise where an error is suspected, the circumstances may be
investigated and then may be considered and acted upon. Any action taken shall not prejudice the rights of the public
or other offering companies. Where offers are submitted substantially in accordance with the request for response
document but are not entirely clear as to intent or to some particular fact or where there are other ambiguities,
clarification may be sought and accepted provided that, in doing so, no change is permitted in prices.
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History Note: Authority G.S. 143-64.17F;
Temporary Adoption Eff. August 1, 2003;
Temporary Adoption Expired April 27, 2004;
Eff. July 1, 2004;
Pursuant to G.S. 150B-21.3A, rule is necessary without substantive public interest Eff. March 6,
2018.

01 NCAC 41B .0504 BASIS FOR REJECTION

In soliciting offers, any and all offers received may be rejected. Bases for rejection shall include, but are not limited
to, the offer being deemed unsatisfactory as to the quantity, quality, delivery, price or service offered; the offer not
complying with conditions in the RFP or with the intent of the proposed contract; lack of competitiveness by reason
of collusion; error(s) in specifications or indication that revision(s) would be to the state's advantage; cancellation of
or changes in the intended project or other determination that the proposed requirement is no longer needed; limitation
or lack of available funds; circumstances which prevent determination of the lowest responsible or most advantageous
offer; or any determination that rejection would be to the best interest of the state.

History Note: Authority G.S. 143-64.17F;
Temporary Adoption Eff. August 1, 2003;
Temporary Adoption Expires April 27, 2004;
Eff. August 1, 2004;

Pursuant to G.S. 150B-21.3A, rule is necessary without substantive public interest Eff. March 6,
2018.

01 NCAC 41B .0505 PUBLIC RECORD
Action in rejecting offers shall be made a matter of record.

History Note: Authority G.S. 143-64.17F;
Temporary Adoption Eff. August 1, 2003;
Temporary Adoption Expired April 27, 2004;
Eff. July 1, 2004;
Pursuant to G.S. 150B-21.3A, rule is necessary without substantive public interest Eff. March 6,
2018.

01 NCAC 41B .0506 RECIPROCAL PREFERENCE

(@ 01 NCAC 05B .1522(a), (b), (c), (d), and (g) shall apply to this Subchapter.

(b) If the use of the reciprocal preference changes which bidder is the low bidder, the agency may waive the use of
the reciprocal preference, after consultation with the Council of State, and after taking into consideration such factors
as, competition, price, product origination, and available resources.

History Note: Authority G.S. 143-64.17F;
Temporary Adoption Eff August 1, 2003;
Temporary Adoption Expired April 27, 2004;
Eff. July 1, 2004;
Pursuant to G.S. 150B-21.3A, rule is necessary without substantive public interest Eff. March 6,
2018.

01 NCAC 41B .0507 PROPOSAL EVALUATION
(a) Evaluation criteria shall include those specified by G.S. 143-64.17A(b) and (d).
(b) Evaluation criteria for the proposal shall also include the following:

1) Life cycle cost analysis as defined in G.S. 143-64.15.

(2) Certification by a registered engineer that the measurement and verification protocol presented in
the proposal is capable of measuring actual or projected savings.
(3) A process of annual third party measurement and verification of savings in accordance with the pre-

defined and certified protocol found in 01 NCAC 41B .0510. The cost of this process shall be
included in the total cost of the contract.
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4 The total cost based on Office of Treasurer cost of financing estimate and cost based on Qualified
Provider or third party financing in the response.

History Note: Authority G.S. 143-64.17F; 143-64.17H;
Temporary Adoption Eff. August 1, 2003;
Temporary Adoption Expired April 27, 2004;
Eff. July 1, 2004;
Pursuant to G.S. 150B-21.3A, rule is necessary without substantive public interest Eff. March 6,
2018.

01 NCAC 41B .0508 PRE-AWARD REPORTS

Before the award of a guaranteed energy savings contract, the qualified provider shall provide a report, as part of its
proposal, which shall be available for public inspection, summarizing estimates of all costs of installation,
maintenance, repairs and debt service and estimates of the amounts by which energy or operating costs will be reduced.

History Note: Authority G.S. 143-64.17F;
Temporary Adoption Eff. August 1, 2003;
Temporary Adoption Expired April 27, 2004;
Eff. July 1, 2004;
Pursuant to G.S. 150B-21.3A, rule is necessary without substantive public interest Eff. March 6,
2018.

01 NCAC 41B .0509 TABULATIONS AND ABSTRACTS

History Note: Authority G.S. 143-64.17F;
Temporary Adoption Eff. August 1, 2003;
Temporary Adoption Expired April 27, 2004.

01 NCAC 41B .0510 MEASUREMENT AND VERIFICATION

Any guaranteed energy and operational savings shall be determined by using one of the measurement and verification
methodologies listed in the United States Department of Energy's "Measurement and Verification Guideline for
Energy Savings Performance Contracting,"” the "International Performance Measurement and Verification Protocol,"”
or "ASHRAE 14-2002." If due to existing data limitations or the nonconformance of specific project characteristics,
none of the measurement and verification methodologies listed above is sufficient for measuring guaranteed savings,
the qualified provider shall develop an alternate method that is compatible with one of the three and mutually agreeable
with the agency.

History Note: Authority G.S. 143-64.17F; 143-64.17H;
Temporary Adoption Eff. August 1, 2003;
Temporary Adoption Expired April 27, 2004;
Eff. July 1, 2004;
Pursuant to G.S. 150B-21.3A, rule is necessary without substantive public interest Eff. March 6,
2018.

01 NCAC 41B .0511 CONTRACT EXECUTION

Contract execution by the successful companies shall occur upon contract award and before the agency sends the
documents to the Office of State Budget and Management. Contracts shall stipulate that the execution is contingent
upon approval and financing. Upon execution, the agency shall forward the documents to the Capital Improvement
Section of the Office of State Budget and Management with a copy to the Director of the State Energy Office.

History Note: Authority G.S. 143-64.17F;
Temporary Adoption Eff. August 1, 2003;
Temporary Adoption Expired April 27, 2004;
Eff. July 1, 2004;
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Pursuant to G.S. 150B-21.3A, rule is necessary without substantive public interest Eff. March 6,
2018.

SECTION .0600 — RESERVED FOR FUTURE CODIFICATION
SECTION .0700 - APPROVAL

01 NCAC 41B .0701 OFFICE OF STATE BUDGET AND MANAGEMENT CERTIFICATION

The Office of State Budget and Management (OSBM) shall certify, within 10 business days of receipt, expected
availability of resources and set up appropriate reserve accounts or other accounting procedures to transfer funds from
the agency to the Office of the Treasurer for payment. Upon certification, the OSBM shall forward the documentation
to the Office of the Treasurer's Director of Debt Management.

History Note: Authority G.S. 143-64.17F;
Temporary Adoption Eff. August 1, 2003;
Temporary Adoption Expired April 27, 2004;
Eff. July 1, 2004;
Pursuant to G.S. 150B-21.3A, rule is necessary without substantive public interest Eff. March 6,
2018.

01 NCAC 41B .0702 OFFICE OF THE TREASURER APPROVAL
The Office of the Treasurer shall, within 10 business days of receipt, review the documentation and select the desired

financing option. Upon review and selection, the Treasurer shall forward the documentation to the Secretary of the
Department of Administration.

History Note: Authority G.S. 143-64.17F;
Temporary Adoption Eff. August 1, 2003;
Temporary Adoption Expired April 27, 2004;
Eff. July 1, 2004;

Pursuant to G.S. 150B-21.3A, rule is necessary without substantive public interest Eff. March 6,
2018.

SECTION .0800 — RESERVED FOR FUTURE CODIFICATION

SECTION .0900 - POST-APPROVAL PROCEDURES

01 NCAC 41B .0901 ANNUAL REPORTS AND INSPECTIONS

(a) The State Energy Office may inspect any and all documentation and facilities it deems appropriate at the agency
to determine the effectiveness of the guaranteed energy savings contract and to provide information to the Council of
State and the General Assembly on the effectiveness of the contract.

(b) Agencies failing to provide documentation to the State Energy Office as requested, shall be reported to the Council
of State and shall be prohibited from engaging in further energy savings contracts until the deficient documentation is
provided to the State Energy Office.

(c) Requested information, by definition, includes timely submission of the "Annual Report of Savings Report"”
available from the State Energy Office at 1340 MSC, Raleigh, NC 27699-1340.

History Note: Authority G.S. 143-64.17F; 143-64.17H;
Temporary Adoption Eff. August 1, 2003;
Temporary Adoption Expired April 27, 2004;
Eff. July 1, 2004;

Pursuant to G.S. 150B-21.3A, rule is necessary without substantive public interest Eff. March 6,
2018.
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§ 142-60. Short title.

Appendix C
Article 8.

State Energy Conservation Finance Act.

This Article is the State Energy Conservation Finance Act. (2002-161, s. 9.)

§ 142-61. Definitions.

The following definitions apply in this Article:

Certificates of participation. - Certificates or other instruments delivered
by a special corporation as provided in this Article evidencing the
assignment of proportionate and undivided interests in the rights to
receive payments to be made by the State pursuant to one or more
financing contracts.

Cost. - The term includes:

@)

@

®

a

0

The cost of construction, modification, rehabilitation, renovation,
improvement, acquisition, or installation in connection with an
energy conservation measure.

The cost of engineering, architectural, and other consulting services
as may be required, including the cost of performing the technical
analysis in accordance with G.S. 143-64.17A and inspection and
certification in accordance with G.S. 143-64.17K.

Finance charges, reserves for debt service and other types of
reserves required pursuant to a financing contract or any other
related documentation, and interest prior to and during
construction, and, if deemed advisable by the State Treasurer, for a
period not exceeding two years after the estimated date of
completion of construction.

Administrative expenses and charges.

The cost of bond insurance, investment contracts, credit and
liquidity facilities, interest rate swap agreements and other
derivative products, financial and legal consultants, and related
costs of the incurrence or issuance of the financing contract to the
extent and as determined by the State Treasurer.

The cost of reimbursing the State for payments made for any costs
described in this subdivision.

Any other costs and expenses necessary or incidental to
implementing the purposes of this Article.

Credit facility. - An agreement that:

a

Is entered into by the State with a bank, savings and loan
association, or other banking institution, an insurance company,
reinsurance company, surety company or other insurance
institution, a corporation, investment banking firm or other
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investment institution, or any financial institution or other similar
provider of a credit facility, which provider may be located within or
without the United States of America; and

b. Provides for prompt payment of all or any part of the principal or
purchase price (whether at maturity, presentment or tender for
purchase, redemption, or acceleration), redemption premium, if
any, and interest with respect to any financing contract payable on
demand or tender by
the owner in consideration of the State agreeing to repay the
provider of the credit facility in accordance with the terms and
provisions of the agreement.

@ Energy conservation measure. - Defined in G.S. 143-64.17.

®) Energy conservation property. - Buildings, equipment, or other property
with respect to which an energy conservation measure is undertaken.
©) Financing contract. - An installment financing contract entered into

pursuant to the provisions of this Article to finance the cost of an energy
conservation measure.

@ Person. - An individual, a firm, a partnership, an association, a corporation,
a limited liability company, or any other organization or group acting as a
unit.

©® Special corporation. - A nonprofit corporation created under Chapter 55A

of the General Statutes for the purpose of facilitating the incurrence of
certificates of participation indebtedness by the State under this Article.
©)] State governmental unit. - Defined in G.S. 143-64.17.

(10) State Treasurer. - The incumbent Treasurer, from time to time, of the State.
(2002-161,s.9.)

8 142-62: Reserved for future codification purposes.

8§ 142-63. Authorization of financing contract.

Subject to the terms and conditions set forth in this Article, (i) a State
governmental unit that is implementing an energy conservation measure pursuant
to G.S. 143-64.17L and financing it pursuant to this Article, (ii) a State governmental
unit that has solicited a guaranteed energy conservation measure pursuant to G.S.
143-64.17A or G.S. 143-64.17B, or (iii) the State Treasurer, as designated by the
Council of State, is authorized to execute and deliver, for and on behalf of the State of
North Carolina, a financing contract to finance the costs of the energy conservation
measure. The aggregate outstanding amount payable by the State under financing
contracts entered pursuant to this Article shall not exceed five hundred million
dollars ($500,000,000) at any one time. (2002-161,s.9; 2006-190, s. 6; 2009-375, s.
1;2011-145, 5. 9.6D(f); 2013-396, s. 4(b).)
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8§ 142-64. Procedure for incurrence or issuance of financing contract.

(a) When a State governmental unit (i) is implementing an energy conservation
measure pursuant to G.S. 143-64.17L and financing it pursuant to this Article or (ii)
has solicited a guaranteed energy conservation measure, the State governmental unit
shall request that the State Treasurer approve the State governmental unit's entering
into a financing contract to finance the cost of the energy conservation measure. In
connection with the request, the State governmental unit shall provide to the State
Treasurer any information the State Treasurer requests in order to evaluate the
request. In the event that the State Treasurer determines that financing efficiencies
will be realized through the combining of financing contracts, then the State
Treasurer is authorized to execute and deliver, for and on behalf of the State of North
Carolina, subject to the terms and conditions set forth in this Article, a financing
contract for the purpose of financing the cost of the multiple energy conservation
measures.

(b) A financing contract may be entered into pursuant to this Article only after all
of the following conditions are met:

(1) The Office of State Budget and Management has certified that
resources are expected to be available to the State to pay the
payments to fall due under the financing contract as they become due
and payable.

(2)  The Council of State has approved the execution and delivery of the
financing contract by resolution that sets forth all of the following:

a. The not-to-exceed term or final maturity of the financing
contract, which shall be no later than 20 years from the date of
acceptance of the project.

b. The not-to-exceed interest rate or rates (or the equivalent
thereof), which may be fixed or vary over a period of time, with
respect to the financing contract.

C. The appropriate officers of the State to execute and deliver the
financing contract and all other documentation relating to it.

(3) The State Treasurer has approved the financing contract and all
other documentation related to it, including any deed of trust,
security agreement, trust agreement or any credit facility.

The resolution of the Council of State shall include any other matters the Council
of State considers appropriate.

(c) In determining whether to approve a financing contract under subdivision
(b)(3) of this section, the State Treasurer may consider the factors the State Treasurer
considers relevant in order to find and determine all of the following:

(1)  The principal amount to be advanced to the State under the financing
contract is adequate and not excessive for the purpose of paying the
cost of the energy conservation measure.
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(2)  The increase, if any, in State revenues necessary to pay the sums to
become due under the financing contract are not excessive.

(3)  The financing contract can be entered into on terms desirable to the
State.

(4) In the case of delivery of certificates of participation, the sale of
certificates of participation will not have an adverse effect upon any
scheduled or proposed sale of obligations of the State or any State
agency.

(d) The Office of State Budget and Management is authorized to certify that funds
are expected to be available to the State to make the payments due under a financing
contract entered into under the provisions of this section as the payments become
due and payable. In so certifying, the Office of State Budget and Management may take
into account expected decreases in appropriations to the State governmental unit that
will offset payments expected to be made under the financing contract. (2002-161, s.
9;2006-190,s.7; 2011-145, s.9.6D(g).)

8§ 142-65. Security; other requirements.

@ In order to secure the performance by the State of its obligations under a financing
contract or any other related documentation, the State may grant a lien on, or security
interest in, all or any part of the energy conservation property or the land upon which the
energy conservation property is or will be located.

() No deficiency judgment may be rendered against the State or any State governmental
unit in any action for breach of any obligation contained in a financing contract or any other
related documentation, and the taxing power of the State is not and may not be pledged
directly or indirectly to secure any moneys due under a financing contract or any other
related documentation. In the event that the General Assembly does not appropriate funds
sufficient to make payments required under a financing contract or any other related
documentation, the net proceeds received from the sale, lease, or other disposition of the
property subject to the lien or security interest created pursuant to subsection (a) of this
section shall be applied to satisfy these payment obligations in accordance with the deed of
trust, security agreement, or other documentation creating the lien or security interest.
These net proceeds are hereby appropriated for the purpose of making these payments. Any
net proceeds in excess of the amount required to satisfy the obligations of the State under
the financing contract or any other related documentation shall be paid to the State
Treasurer for deposit to the General Fund of the State.

(© Neither a financing contract nor any other related documentation shall contain a
nonsubstitution clause that restricts the right of the State to (i) continue to provide a service
or conduct an activity or (ii) replace or provide a substitute for any State property that is the
subject of an energy conservation measure.

@ A financing contract may include provisions requesting the Governor to submit in the
Governor's budget proposal, or any amendments or supplements to it, appropriations
necessary to make the payments required under the financing contract.
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@ A financing contract may contain any provisions for protecting and enforcing the
rights and remedies of the person advancing moneys or providing funds under the financing
contract that are reasonable and not in violation of law, including covenants setting forth the
duties of the State in respect of the purposes to which the funds advancedunder a financing
contract may be applied, and the duties of the State with respect to the property subject to
the lien or security interest created pursuant to subsection (a) of this section, including,
without limitation, provisions relating to insuring and maintaining any property and the
custody, safeguarding, investment, and application of moneys.

(/) The interest component of the installment payments to be made under a financing
contract may be calculated based upon a fixed or variable interest rate or rates as determined
by the State Treasurer.

(©) If the State Treasurer determines that it is in the best interest of the State, the State
may enter into, or arrange for the delivery of, a credit facility to secure payment of the
payments due under a financing contract or to secure payment of the purchase price of any
certificates of participation delivered as provided in this Article. (2002-161, s.9.)

§ 142-66. Payment provisions.

The payment of amounts payable by the State under a financing contract and any other
related documentation during any fiscal biennium or fiscal year shall be limited to funds
appropriated for that purpose by the General Assembly in its discretion. No provision of this
Article and no financing contract or any other related documentation shall be construed or
interpreted as creating a pledge of the faith and credit of the State or any agency, department,
or commission of the State within the meaning of any constitutional debt limitation. (2002-
161, s.9.)

8 142-67. Certificates of participation.

@ If the State Treasurer determines that the State would realize debt service savings
under one or more financing contracts if certificates of participation are issued with respect
to the rights to receive payments under the financing contract, then the State Treasurer is
authorized to take actions, with the consent of the Council of State, that will effectuate the
delivery of certificates of participation for that purpose.

() Terms; Interest. — Certificates of participation may be sold by the State Treasurer in
the manner, either at public or private sale, and for any price or prices that the State
Treasurer determines to be in the best interest of the State and to effect the purposes of this
Article, except that the terms of the sale must also be approved by the special corporation.
Interest payable with respect to certificates of participation shall accrue at the rate or rates
determined by the State Treasurer with the approval of the special corporation.

(© Trust Agreement. - Certificates of participation may be delivered pursuant to a trust
agreement or similar instrument with a corporate trustee approved by the State Treasurer.
(2002-161,s.9.)
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§ 142-68. Tax exemption.

Any financing contract entered pursuant to this Article, and any certificates of participation
relating to it, shall at all times be free from taxation by the State or any political subdivision or
any of their agencies, excepting income taxes on the gain from the transfer of the financing
contract or certificates of participation; and franchise taxes. The interest component of the
installment payments made by the State under the financing contract, including the interest
component of any certificates of participation, is not subject to taxation as income. (2002-161,
s.9; 2015-264, s. 16(g).)

§ 142-69. Other agreements.

The State Treasurer may authorize, execute, obtain, or otherwise provide for bond
insurance, investment contracts, credit and liquidity facilities, credit enhancement facilities,
interest rate swap agreements and other derivative products, and any other related
instruments and matters the State Treasurer determines are desirable in connection with
entering into financing contracts and issuing certificates of participation pursuant to this Article.
The State Treasurer is authorized to employ and designate any financial consultants,
underwriters, fiduciaries, and bond attorneys to be associated with any financing contracts or
certificates of participation under this Article as the State Treasurer considers appropriate.
(2002-161, 5. 9.)

§ 142-70. Investment eligibility.

Financing contracts entered into pursuant to this Article, and any certificates of

participation relating to them, are securities or obligations in which all of the following may
invest, including capital in their control or belonging to them: public officers, agencies, and
public bodies of the State and its political subdivisions; insurance companies, trust companies,
investment companies, banks, savings banks, savings and loan associations, credit unions,
pension or retirement funds, and other financial institutions engaged in business in the State;
and executors, administrators, trustees, and other fiduciaries.
Financing contracts entered pursuant to this Article, and any certificates of participation
relating to them, are securities or obligations that may properly and legally be deposited with
and received by any officer or agency of the State or any political subdivision of the State for
any purpose for which the deposit of bonds, notes, or obligations of the State or any political
subdivision is now or may later be authorized by law. (2002-161, s.9.)
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