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SUBJECT:  Fiscal Analysis for amendments to 15A NCAC 7H .0306 General Use Standards
for Ocean Hazard Areas, for replacement of commercial and multi-family
residential structures on the oceanfront

At your February 2016 meeting, the Commission proposed amendments to 7H .0306. The
proposed amendment would allow for the replacement of commercial and multi-family residential
structures that are nonconforming with the applicable setback requirements, are between 5,000-
10,000 square feet, and were originally constructed prior to August 11, 2009.

Staff is required to analyze the expected fiscal impacts of the proposed rule amendment before
the rule can proceed to public hearing. Staff utilized the criteria in the proposed rule to determine
the types of structures that would be affected by this rule change. Specifically, they would be
buildings that are:

1. Directly on the oceanfront

2. Either commercial or multi-family (3 or more units) use

3. Between 5,000-10,000 square feet of total floor area

4. Originally constructed prior to August 11, 2009

Structures that are currently nonconforming with the applicable CAMA setback (60 x erosion rate),
but able to meet the minimum CAMA setback (30 x erosion rate), would immediately benefit from
the amendment.

Following an intensive process of analyzing county property data and performing GIS analyses
of oceanfront development and conforming versus nonconforming status, staff was able to
produce an inventory of coastal development, focusing of structures that would, or could in the
future, be affected by this rule amendment.

There are currently 157 multi-family residential structures and 33 commercial structures on the
oceanfront that are between 5,000-10,000 square feet, and were originally constructed prior to
August 11, 2009. County tax data indicate that these 190 structures have a combined assessed
value of over $200 million. Of these 190 structures, 74 structures (50 residential and 24
commercial) are currently nonconforming at 60 times the erosion rate, but would be conforming
at 30 times the erosion rate, meaning they could be rebuilt if destroyed and could benefit
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immediately from the rule amendment. It is important to note that the multi-family residential
structures contain multiple individual housing units in each structure, which means that the
number of individual housing units immediately impacted by this rule is much higher than 74.

As part of the justification for this rule amendment, the CRC was told that failure to amend the
rule could cause a significant drop in shorefront property values. Since no supporting
documentation that could be used in a fiscal analysis was provided to the CRC, staff’s initial
approach to calculating the fiscal impact of the rule amendment was to attempt to quantify the
average percentage loss in property value, and extend that over the number of affected
properties. Following a literature search, and interviews with county tax assessors and
professional real estate appraisers, staff was unable to find any documentary evidence of impacts
to property value that could be used in a fiscal analysis.

Staff was therefore left with a number of unknowable factors, and was required to make several
assumptions about the potential impacts of this rule amendment. In summary, staff determined
that since the proposed amendment in fact allows a new voluntary action, but does not require
any affected party to take any action (or prohibit them from doing so), the proposed amendment
does not have any direct fiscal impact. Nevertheless, since the proposed amendment will allow
rebuilding of high-value oceanfront structures that is currently prohibited, and might facilitate more
real estate transactions, staff finds that the amendment can potentially have an indirect, and
significant economic impact. The N.C. Administrative Procedure Act defines substantial economic
impact as “an aggregate financial impact on all persons affected of at least one million dollars
($1,000,000) in a 12-month period.” Staff determined that indirect economic impacts could be felt
by federal, state, and local governments, private property owners, and private sector businesses
such as the real estate, finance, and insurance industries.

After staff drafts a fiscal analysis, we are required to submit it to the Department of Environmental
Quality (DEQ), and to the Office of State Budget and Management (OSBM) for review and
certification. The CRC must also approve the fiscal analysis before the rule can be published for
public comment. DEQ has reviewed and approved the draft fiscal analysis, and OSBM has
reviewed it and provided comments. Staff is working with OSBM on final edits to the draft fiscal
analysis, and anticipates receiving OSBM certification prior to the July 12-13 CRC meeting.

Staff will recommend that the CRC approve the fiscal analysis at your July meeting. If the CRC
approves the fiscal analysis in July, the proposed rule amendment and the fiscal analysis will both
be published in the NC Register and made available for public review and comment. The CRC
will be able to hold a public hearing on the rule change at your September meeting in Wilmington,
and the rule could become effective on Feb. 1%, 2017.



SUBCHAPTER 7H - STATE GUIDELINES FOR AREAS OF ENVIRONMENTAL CONCERN

15A NCAC 07H .0306 GENERAL USE STANDARDS FOR OCEAN HAZARD AREAS

(@) In order to protect life and property, all development not otherwise specifically exempted or allowed
by law or elsewhere in the Coastal Resources Commission's rules shall be located according to whichever
of the following is applicable:

(1)
)

©)
(4)

(5)

The ocean hazard setback for development is measured in a landward direction from the

vegetation line, the static vegetation line, or the measurement line, whichever is applicable.

In areas with a development line, the ocean hazard setback line shall be set at a distance in

accordance with Subparagraphs (a)(3) through (9) of this Rule. In no case shall new

development be sited seaward of the development line.

In no case shall a development line be created or established below the mean high water

line.

The setback distance shall be determined by both the size of development and the shoreline

long-term erosion rate as defined in Rule .0304 of this Section. "Development size" is

defined by total floor area for structures and buildings or total area of footprint for
development other than structures and buildings. Total floor area includes the following:

(A) The total square footage of heated or air-conditioned living space;

(B) The total square footage of parking elevated above ground level; and

© The total square footage of non-heated or non-air-conditioned areas elevated above
ground level, excluding attic space that is not designed to be load-bearing.

Decks, roof-covered porches, and walkways are not included in the total floor area unless
they are enclosed with material other than screen mesh or are being converted into an
enclosed space with material other than screen mesh.
With the exception of those types of development defined in 15A NCAC 07H .0309, no
development, including any portion of a building or structure, shall extend oceanward of
the ocean hazard setback distance. This includes roof overhangs and elevated structural
components that are cantilevered, knee braced, or otherwise extended beyond the support
of pilings or footings. The ocean hazard setback is established based on the following
criteria:

(A) A building or other structure less than 5,000 square feet requires a minimum
setback of 60 feet or 30 times the shoreline erosion rate, whichever is greater;

(B) A building or other structure greater than or equal to 5,000 square feet but less than
10,000 square feet requires a minimum setback of 120 feet or 60 times the
shoreline erosion rate, whichever is greater;

© A building or other structure greater than or equal to 10,000 square feet but less
than 20,000 square feet requires a minimum setback of 130 feet or 65 times the
shoreline erosion rate, whichever is greater;

(D) A building or other structure greater than or equal to 20,000 square feet but less
than 40,000 square feet requires a minimum setback of 140 feet or 70 times the
shoreline erosion rate, whichever is greater;

(E) A building or other structure greater than or equal to 40,000 square feet but less
than 60,000 square feet requires a minimum setback of 150 feet or 75 times the
shoreline erosion rate, whichever is greater;

(F) A building or other structure greater than or equal to 60,000 square feet but less
than 80,000 square feet requires a minimum setback of 160 feet or 80 times the
shoreline erosion rate, whichever is greater;

(G) A building or other structure greater than or equal to 80,000 square feet but less
than 100,000 square feet requires a minimum setback of 170 feet or 85 times the
shoreline erosion rate, whichever is greater;



(6)

(7)

(8)

(9)

(H) A building or other structure greater than or equal to 100,000 square feet requires
a minimum setback of 180 feet or 90 times the shoreline erosion rate, whichever
is greater;

()] Infrastructure that is linear in nature such as roads, bridges, pedestrian access such
as boardwalks and sidewalks, and utilities providing for the transmission of
electricity, water, telephone, cable television, data, storm water, and sewer requires
a minimum setback of 60 feet or 30 times the shoreline erosion rate, whichever is
greater;

@)] Parking lots greater than or equal to 5,000 square feet require a setback of 120 feet
or 60 times the shoreline erosion rate, whichever is greater;

(K) Notwithstanding any other setback requirement of this Subparagraph, a building
or other structure greater than or equal to 5,000 square feet in a community with a
static line exception in accordance with 15A NCAC 07J .1200 requires a minimum
setback of 120 feet or 60 times the shoreline erosion rate in place at the time of
permit issuance, whichever is greater. The setback shall be measured landward
from either the static vegetation line, the vegetation line, or measurement line,
whichever is farthest landward; and

(L) Notwithstanding any other setback requirement of this Subparagraph, replacement
of single-family or duplex residential structures with a total floor area greater than
5,000 square feetfeet; and commercial and multi-family residential structures with
a total floor area no greater than 10,000 square feet, shall be allowed provided that
the structure meets the following criteria:

(M the structure was originally constructed prior to August 11, 2009;
(i) the structure as replaced does not exceed the original footprint or square
footage;

(iii) it is not possible for the structure to be rebuilt in a location that meets the
ocean hazard setback criteria required under Subparagraph (a)(5) of this
Rule;
(iv) the structure as replaced meets the minimum setback required under Part
(a)(5)(A) of this Rule; and
(V) the structure is rebuilt as far landward on the lot as feasible.
If a primary dune exists in the AEC on or landward of the lot where the development is
proposed, the development shall be landward of the crest of the primary dune, the ocean
hazard setback, or development line, whichever is farthest from vegetation line, static
vegetation line, or measurement line, whichever is applicable. For existing lots, however,
where setting the development landward of the crest of the primary dune would preclude
any practical use of the lot, development may be located oceanward of the primary dune.
In such cases, the development may be located landward of the ocean hazard setback but
shall not be located on or oceanward of a frontal dune or the development line. The words
"existing lots" in this Rule shall mean a lot or tract of land which, as of June 1, 1979, is
specifically described in a recorded plat and cannot be enlarged by combining the lot or
tract of land with a contiguous lot(s) or tract(s) of land under the same ownership.
If no primary dune exists, but a frontal dune does exist in the AEC on or landward of the
lot where the development is proposed, the development shall be set landward of the frontal
dune, ocean hazard setback, or development line, whichever is farthest from the vegetation
line, static vegetation line, or measurement line, whichever is applicable.
If neither a primary nor frontal dune exists in the AEC on or landward of the lot where
development is proposed, the structure shall be landward of the ocean hazard setback or
development line, whichever is more restrictive.
Structural additions or increases in the footprint or total floor area of a building or structure
represent expansions to the total floor area and shall meet the setback requirements



(10)

(11)

(12)

established in this Rule and 15A NCAC 07H .0309(a). New development landward of the
applicable setback may be cosmetically, but shall not be structurally, attached to an existing
structure that does not conform with current setback requirements.
Established common law and statutory public rights of access to and use of public trust
lands and waters in ocean hazard areas shall not be eliminated or restricted. Development
shall not encroach upon public accessways, nor shall it limit the intended use of the
accessways.
Beach fill as defined in Rule .0305(a)(7) of this Section, represents a temporary response
to coastal erosion, and compatible beach fill as defined in 15A NCAC 07H .0312 can be
expected to erode at least as fast as, if not faster than, the pre-project beach. Furthermore,
there is no assurance of future funding or beach-compatible sediment for continued beach
fill projects and project maintenance. A vegetation line that becomes established
oceanward of the pre-project vegetation line in an area that has received beach fill may be
more vulnerable to natural hazards along the oceanfront if the beach fill project is not
maintained. A development setback measured from the vegetation line may provide less
protection from ocean hazards. Therefore, development setbacks in areas that have
received large-scale beach fill as defined in 15A NCAC 07H .0305 shall be measured
landward from the static vegetation line as defined in this Section, unless a development
line has been approved by the Coastal Resources Commission in accordance with 15A
NCAC 07J .1300.
In order to allow for development landward of the large-scale beach fill project that cannot
meet the setback requirements from the static vegetation line, but can or has the potential
to meet the setback requirements from the vegetation line set forth in Subparagraphs (a)(1)
and (a)(5) of this Rule, a local government, group of local governments involved in a
regional beach fill project, or qualified owner's association defined in G.S. 47F-1-103(3)
that has the authority to approve the locations of structures on lots within the territorial
jurisdiction of the association, and has jurisdiction over at least one mile of ocean shoreline,
may petition the Coastal Resources Commission for a "static line exception™ in accordance
with 15A NCAC 07J .1200. The static line exception applies to development of property
that lies both within the jurisdictional boundary of the petitioner and the boundaries of the
large-scale beach fill project. This static line exception shall also allow development
greater than 5,000 square feet to use the setback provisions defined in Part (a)(5)(K) of this
Rule in areas that lie within the jurisdictional boundary of the petitioner, as well as the
boundaries of the large-scale beach fill project. The procedures for a static line exception
request are defined in 15A NCAC 07J .1200. If the request is approved, the Coastal
Resources Commission shall allow development setbacks to be measured from a vegetation
line that is oceanward of the static vegetation line under the following conditions:
(A) Development meets all setback requirements from the vegetation line defined in
Subparagraphs (2)(1) and (a)(5) of this Rule;
(B) Development setbacks are calculated from the shoreline erosion rate in place at the
time of permit issuance;
© No portion of a building or structure, including roof overhangs and elevated
portions that are cantilevered, knee braced, or otherwise extended beyond the
support of pilings or footings, extends oceanward of the landward-most adjacent
building or structure. When the configuration of a lot precludes the placement of
a building or structure in line with the landward-most adjacent building or
structure, an average line of construction shall be determined by the Division of
Coastal Management on a case-by-case basis in order to determine an ocean hazard
setback that is landward of the vegetation line, a distance no less than 30 times the
shoreline erosion rate or 60 feet, whichever is greater;



(D) With the exception of swimming pools, the development defined in Rule .0309(a)
of this Section is allowed oceanward of the static vegetation line; and
(E) Development is not eligible for the exception defined in Rule .0309(b) of this
Section.

(b) In order to avoid weakening the protective nature of ocean beaches and primary and frontal dunes, no
development shall be permitted that involves the removal or relocation of primary or frontal dune sand or
vegetation thereon that would adversely affect the integrity of the dune. Other dunes within the ocean
hazard area shall not be disturbed unless the development of the property is otherwise impracticable. Any
disturbance of these other dunes is allowed only to the extent permitted by 15A NCAC 07H .0308(b).
(c) Development shall not cause irreversible damage to historic architectural or archaeological resources
as documented by the local historic commission, the North Carolina Department of Natural and Cultural
Resources, or the National Historical Registry.
(d) Development shall comply with minimum lot size and set back requirements established by local
regulations.
(e) Mobile homes shall not be placed within the high hazard flood area unless they are within mobile home
parks existing as of June 1, 1979.
(f) Development shall comply with the general management objective for ocean hazard areas set forth in
15A NCAC 07H .0303.
(g) Development shall not interfere with legal access to, or use of, public resources, nor shall such
development increase the risk of damage to public trust areas.
(h) Development proposals shall incorporate measures to avoid or minimize adverse impacts of the project.
These measures shall be implemented at the applicant's expense and may include actions that:

@ minimize or avoid adverse impacts by limiting the magnitude or degree of the action;

(2 restore the affected environment; or

3 compensate for the adverse impacts by replacing or providing substitute resources.
(i) Prior to the issuance of any permit for development in the ocean hazard AECs, there shall be a written
acknowledgment from the applicant to the Division of Coastal Management that the applicant is aware of
the risks associated with development in this hazardous area and the limited suitability of this area for
permanent structures. By granting permits, the Coastal Resources Commission does not guarantee the
safety of the development and assumes no liability for future damage to the development.
(i) AlII relocation of structures requires permit approval. Structures relocated with public funds shall
comply with the applicable setback line as well as other applicable AEC rules. Structures including septic
tanks and other essential accessories relocated entirely with non-public funds shall be relocated the
maximum feasible distance landward of the present location. Septic tanks may not be located oceanward
of the primary structure. All relocation of structures shall meet all other applicable local and state rules.
(k) Permits shall include the condition that any structure shall be relocated or dismantled when it becomes
imminently threatened by changes in shoreline configuration as defined in 15A NCAC 07H .0308(a)(2)(B).
Any such structure shall be relocated or dismantled within two years of the time when it becomes
imminently threatened, and in any case upon its collapse or subsidence. However, if natural shoreline
recovery or beach fill takes place within two years of the time the structure becomes imminently threatened,
so that the structure is no longer imminently threatened, then it need not be relocated or dismantled at that
time. This permit condition shall not affect the permit holder's right to seek authorization of temporary
protective measures allowed under 15A NCAC 07H .0308(a)(2).

History Note:  Authority G.S. 113A-107; 113A-113(b)(6); 113A-124;
Eff. September 9, 1977;
Amended Eff. December 1, 1991; March 1, 1988; September 1, 1986; December 1, 1985;
RRC Obijection due to ambiguity Eff. January 24, 1992;
Amended Eff. March 1, 1992;
RRC Obijection due to ambiguity Eff. May 21, 1992;
Amended Eff. February 1, 1993; October 1, 1992; June 19, 1992;



RRC Obijection due to ambiguity Eff. May 18, 1995;
Amended Eff. August 11, 2009; April 1, 2007; November 1, 2004; June 27, 1995;

Temporary Amendment Eff. January 3, 2013;
Amended Eff. April 1, 2016; September 1, 2013.
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