




 

 
 
 

 

STATE OF NORTH CAROLINA 
DEPARTMENT OF JUSTICE 

  

ROY COOPER              REPLY TO: 
ATTORNEY GENERAL            WARD ZIMMERMAN 

     wzimmerman@ncdoj.gov 
 

Post Office Box 629 | Raleigh, North Carolina 27602-0629 
Telephone 919.716.6600 | Facsimile 919.716.6767 

 

MEMORANDUM 

 

TO:  Coastal Resources Commission 

FROM: Ward Zimmerman, Assistant Attorney General 

DATE: February 9, 2011 (for the February 2010 CRC Meeting) 

RE:  Variance Request # 11-01 by Walton and Helene O’Neal 

 

Petitioners own a vacant oceanfront lot in Emerald Isle, Carteret County, North Carolina.  

They propose to construct a new single-family residence.  Petitioners‟ proposed development 

does not meet the oceanfront erosion setback requirements set forth in 15A NCAC 

7H.0306(a)(8)(D), which states, in applicable part, that “No portion of a building or structure, 

including roof overhangs and elevated portions that are cantilevered, knee braced or otherwise 

extended beyond the support of pilings or footings, extends oceanward of the landward-most 

adjacent building or structure.”  Petitioners seek a variance from the CRC‟s oceanfront setback 

rules. 

  

The following additional information is attached to this memorandum: 

 

Attachment A: Relevant Statutes and Rules 

Attachment B: Stipulated Facts 

Attachment C: Petitioners‟ Position and Staff‟s Response to Criteria 

Attachment D: Petitioners‟ Proposed Development 

Attachment E: Adjacent Riparian Property Owner Statement 

Attachment F: Carteret Co. Health Dept. Permit #3453 & Letter from the Town of 

Emerald Isle 

Attachment G: LPO Denial Letter of CAMA Minor Development Permit 

Attachment H: Petitioners‟ Variance Request & Other Exhibits 

 

 

cc: Walton and Helene O‟Neal, Petitioners 

 Kevin B. Reed, Director of Planning and Inspections, Town of Emerald Isle 

 James W. Taylor, Jr., LPO, Town of Emerald Isle 

 DCM Staff 

 Jennie Hauser, Special Deputy Attorney General and CRC Counsel 
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ATTACHMENT A 

(Relevant Statutes and Rules) 
 

N.C. Gen. Stat. § 113A-120.  Grant or Denial of Permits. 

 

(a): The responsible official or body shall deny an application for a permit upon 

finding: 

 

(8): In any case, that the development is inconsistent with the State guidelines 

or the local land‑use plans. 

 

15A NCAC 7H.0305.  General Identification and Description of Landforms. 
 

(a): This Section describes natural and man-made features that are found within the 

ocean hazard area of environmental concern. 

 

(6): Static Vegetation Line.  In areas within the boundaries of a large-scale 

beach fill project, the vegetation line that existed within one year prior to 

the onset of initial project construction shall be defined as the static 

vegetation line.  A static vegetation line shall be established in 

coordination with the Division of Coastal Management using on-ground 

observation and survey or aerial imagery for all areas of oceanfront that 

undergo a large-scale beach fill project.  Once a static vegetation line is 

established, and after the onset of project construction, this line shall be 

used as the reference point for measuring oceanfront setbacks in all 

locations where it is landward of the vegetation line.  In all locations 

where the vegetation line as defined in this Rule is landward of the static 

vegetation line, the vegetation line shall be used as the reference point for 

measuring oceanfront setbacks.  A static vegetation line shall not be 

established where a static vegetation line is already in place, including 

those established by the Division of Coastal Management prior to the 

effective date of this Rule.  A record of all static vegetation lines, 

including those established by the Division of Coastal Management prior 

to the effective date of this Rule, shall be maintained by the Division of 

Coastal Management for determining development standards as set forth 

in Rule .0306 of this Section. 

 

15A NCAC 7H.0306.  General Use Standards for Ocean Hazard Areas. 
 

(a): In order to protect life and property, all development not otherwise specifically 

exempted or allowed by law or elsewhere in the CRC's Rules shall be located 

according to whichever of the following is applicable: 

 

(2): With the exception of those types of development defined in 15A NCAC 

07H .0309, no development, including any portion of a building or 

structure, shall extend oceanward of the ocean hazard setback distance.  
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This includes roof overhangs and elevated structural components that are 

cantilevered, knee braced, or otherwise extended beyond the support of 

pilings or footings.  The ocean hazard setback is established based on the 

following criteria: 

 

(A): A building or other structure less than 5,000 square feet requires a 

minimum setback of 60 feet or 30 times the shoreline erosion rate, 

whichever is greater; 

 

(8): . . . [D]evelopment setbacks in areas that have received large-scale beach 

fill as defined in 15A NCAC 07H.0305 shall be measured landward from 

the static vegetation line as defined in this Section.  However, in order to 

allow for development landward of the large-scale beach fill project that is 

less than 2,500 square feet and cannot meet the setback requirements from 

the static vegetation line, but can or has the potential to meet the setback 

requirements from the vegetation line set forth in Subparagraph (1) and 

(2)(A) of this Paragraph a local government or community may petition 

the Coastal Resources Commission for a “static line exception” in 

accordance with 15A NCAC 07J .1200 to allow development of property 

that lies both within the jurisdictional boundary of the petitioner as well as 

the boundaries of the large-scale beach fill project. . . . If the request is 

approved, the Coastal Resources Commission shall allow development 

setbacks to be measured from a vegetation line that is oceanward of the 

static vegetation line under the following conditions: 

 

(A): Development meets all setback requirements from the vegetation 

line defined in Subparagraphs (a)(1) and (a)(2)(A) of this Rule; 

 

(B): Total floor area of a building is no greater than 2,500 square feet;  

 

(C): Development setbacks are calculated from the shoreline erosion 

rate in place at the time of permit issuance; 

 

(D): No portion of a building or structure, including roof overhangs 

and elevated portions that are cantilevered, knee braced or 

otherwise extended beyond the support of pilings or footings, 

extends oceanward of the landward-most adjacent building or 

structure.  When the configuration of a lot precludes the 

placement of a building or structure in line with the landward-most 

adjacent building or structure, an average line of construction shall 

be determined by the Division of Coastal Management on a case-

by-case basis in order to determine an ocean hazard setback that is 

landward of the vegetation line, a distance no less than 30 times 

the shoreline erosion rate or 60 feet, whichever is greater; No 

portion of a building or structure, including roof overhangs and 

elevated portions that are cantilevered, knee braced or otherwise 
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extended beyond the support of pilings or footings, extends 

oceanward of the landward-most adjacent building or structure.  

When the configuration of a lot precludes the placement of a 

building or structure in line with the landward-most adjacent 

building or structure, an average line of construction shall be 

determined by the Division of Coastal Management on a case-by-

case basis in order to determine an ocean hazard setback that is 

landward of the vegetation line, a distance no less than 30 times 

the shoreline erosion rate or 60 feet, whichever is greater; 

(emphasis added) 
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ATTACHMENT B 

(Stipulated Facts) 
 

1. The North Carolina Division of Coastal Management (“DCM”) is charged with 

administering of the Coastal Area Management Act (“CAMA”), N.C. Gen. Stat. § 113A-

100 et seq., the controlling statutes and regulations promulgated thereunder, and the rules 

of the Coastal Resources Commission (“CRC”) implementing CAMA, primarily found in 

Title 15A, Subchapter 7H of the North Carolina Administrative Code.  Among DCM‟s 

administrative responsibilities is oversight of the State‟s coastal development permitting. 

 

2. Walton O‟Neal, III, and Helene O‟Neal, (collectively, “Petitioners”), own an oceanfront 

vacant lot at 513 Ocean Drive in Emerald Isle, Carteret County, North Carolina, (the 

“Property”). 

 

3. Petitioners purchased this Property in May 2010. 

 

4. Petitioners‟ property is located within the Ocean Hazard Area of Environmental Concern 

(“AEC”), as designated by the Coastal Resources Commission (“CRC”) in Rule 15A 

NCAC 7H.0304. 

 

5. The Management Objective for the Ocean Hazard AEC states that “[t]he purpose of these 

Rules shall be to further the goals set out in G.S. 113A-102(b), with particular attention to 

minimizing losses to life and property resulting from storms and long-term erosion, 

preventing encroachment of permanent structures on public beach areas, preserving the 

natural ecological conditions of the barrier dune and beach systems, and reducing the 

public costs of inappropriately sited development.” Rule 15A NCAC 7H.0303(b). 

 

6. In 1979, the CRC adopted an erosion setback requirement that applies to structures along 

the oceanfront.  The current iteration of this requirement is set forth in Rule 15A NCAC 

7H.0306. 

 

7. The general rule is that “[a] building or other structure less than 5,000 square feet 

requires a minimum setback of 60 feet or 30 times the shoreline erosion rate, whichever 

is greater.”  Rule 15A NCAC 7H.0306(a)(2)(A). 

 

8. Petitioners‟ property has an annual long-term erosion rate of 2 feet.  Thus, the erosion 

setback requirement on the lot is 60 feet, regardless of whether the 60-foot minimum or 

the 30 times the shoreline erosion rate (30 times 2 feet equals 60 feet) is used. 

 

9. The static line erosion setback rule became effective in 1997.  Static vegetation line is 

identified and defined in Rule 15A NCAC 7H.0305(a)(6). 

 

10. Effective August 2009, the CRC adopted an exception to its general static line erosion 

setback requirements for “areas that have received large-scale beach fill.”  Rule 15A 

NCAC 7H.0306(a)(8) states that “development setbacks in areas that have received large-
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scale beach fill as defined in 15A NCAC 07H.0305 shall be measured landward from the 

static vegetation line as defined in this Section.” (emphasis added). 

 

11. The static line was determined by DCM staff through staking the vegetation line and 

subsequently surveying the line in November 2002.  The static line is shown on a series 

of maps dated December 4, 2002.  The Town of Emerald Isle received “large-scale beach 

fill” in early 2003. 

 

12. Additional sand was added in this area in September 2003 after Hurricane Isabel and 

again in September 2005 after Hurricane Ophelia. 

 

13. Rule 15A NCAC 7H.0306(a)(8) further states that “a local government or community 

may petition the Coastal Resources Commission for a „static line exception‟ in 

accordance with 15A NCAC 07J.1200 to allow development of property that lies both 

within the jurisdictional boundary of the petitioner as well as the boundaries of the large-

scale beach fill project.” 

 

14. At its March 24, 2010, meeting, the CRC granted the Town of Emerald Isle a “static line 

exception.” 

 

15. On November 4, 2010, Petitioners submitted to the Town of Emerald Isle‟s Local CAMA 

Permit Officer (the “LPO”) an application for a Minor Development Permit to build an 

approximate 1,929 square foot single family dwelling (Minor CAMA Permit #2010-40). 

See Attachment D. 

 

16. In accordance with the CAMA minor permit application process, written notification of 

the proposed development was provided to the adjacent property owners.  No objections 

were made. See Attachment E. 

 

17. The exception to the “static line exception” set forth in Rule 15A NCAC 7H.0306(a)(8), 

states, in applicable part, that “the Coastal Resources Commission shall allow 

development setbacks to be measured from a vegetation line that is oceanward of the 

static vegetation line under the following conditions: 

 

(A) Development meets all setback requirements from the vegetation line defined in 

Subparagraphs (a)(1) and (a)(2)(A) of this Rule; 

 

(B) Total floor area of a building is no greater than 2,500 square feet; 

 

(C) Development setbacks are calculated from the shoreline erosion rate in place at 

the time of permit issuance; 

 

(D) No portion of a building or structure, including roof overhangs and elevated 

portions that are cantilevered, knee braced or otherwise extended beyond the 

support of pilings or footings, extends oceanward of the landward-most adjacent 

building or structure.” 
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18. Petitioners‟ proposed development meets all of the conditions set forth in Rule 15A 

NCAC 7H.0306(a)(8), except for subsection (D): “No portion of a building or structure, 

including roof overhangs and elevated portions that are cantilevered, knee braced or 

otherwise extended beyond the support of pilings or footings, extends oceanward of the 

landward-most adjacent building or structure.” 

 

19. A Town of Emerald Isle‟s United Development Ordinance requires any development to 

be set back 10 feet from the side property lines and 20 feet (revised in 2010 from 30 feet) 

from the street-side property line and requires a home to have two off street parking 

spaces on the property. 

 

20. Petitioners‟ adjacent neighbor at 515 Ocean Drive owns a residence, the most landward 

structure, that was built in 1989 with a 20-foot front setback in lieu of the required 30-

foot front setback in place prior to the adoption of 15A NCAC 07H .0306(a)(8)(D).  A 

variance was granted by the Emerald Isle Board of Adjustment on October 12, 1988 to 

reduce the front yard setback from 30 feet to 20 feet. 

 

21. Of the 11 neighboring houses built along Ocean Drive between 1959 and 1989, only one 

other house within 375 feet each way of the Petitioners‟ lot was built with a 

nonconforming front setback.  All other houses were built in compliance with the 30-foot 

front setback and sit ocean-ward of Petitioners‟ adjacent neighbor at 515 Ocean Drive. 

 

22. The Carteret County Environmental Health Department requires the septic field for new 

construction to be placed on the landward side of the house, set in from the property lines 

by 10 feet, be separated from any water line by 10 feet, and be set no closer than 5 feet to 

any structure.  It restricts any parking on the septic field. 

 

23. Based upon Petitioners‟ adjacent neighbor‟s structure at 515 Ocean Drive, Rule 15A 

NCAC 7H.0306(a)(8)(D), and current Carteret County Health Department setback 

requirements for septic fields, Petitioners‟ development is limited to a building footprint 

of 30 feet wide by 7.2 feet deep (216 square feet, per floor). 

 

24. Rule 15A NCAC 7J.0701(a) states, in applicable part: “Before filing a petition for a 

variance from a rule of the Commission, the person must seek relief from local 

requirements restricting use of the property….” 

 

25. Petitioners sought relief from the Town of Emerald Isle and Carteret County.  To gain 

relief from the Carteret County Health Department, Petitioners agreed to reduce the size 

of the home from three bedrooms to two bedrooms.  On September 21, 2010, the County 

agreed to reduce the size of the septic field and required property line setbacks to 5 feet.  

The revised Carteret County septic permit requires the home to be located a minimum of 

23 feet from the front property line.  Since this requirement moves the home beyond the 

20 feet required by the Town of Emerald Isle, no relief can be granted from Emerald Isle. 

See Attachment F. 
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26. Even with relief from the Carteret County Health Department, the Petitioners are 

restricted to a 636 square foot building footprint. 

 

Ocean-ward setback of the landward most adjacent structure:  44.2‟ 

Required Health Department setback for 2 bedroom home:  -23.0‟ 

Allowable depth for development:        21.2‟  

 

21.2‟ (depth) x 30‟ (width) = 636 square foot footprint 

 

27. The Petitioners have exhausted all relief opportunities from local development 

requirements.  See Attachment F. 

 

28. On December 9, 2010, the Town of Emerald Isle CAMA Local Permitting Officer (LPO) 

denied Petitioners‟ development application because Petitioners‟ proposed development 

violates N.C. Gen. Stat. § 113A-120 and Rule 15A NCAC 7H.0306(a)(8)(D), in that it 

“extends oceanward of the landward-most adjacent building or structure.” See 

Attachment G. 

 

29. On January 7, 2011, Petitioners filed this variance request asking the CRC to set aside its 

erosion setback requirement in Rule 15A NCAC 7H.0306(a)(8)(D) and to build an 

additional 7.3 feet. See Attachment H.  This will allow the Petitioner to build a single 

family home with an 855 square foot footprint. 

 

Ocean-ward setback of the landward most adjacent structure:    44.2‟ 

7.3‟ relief from Paragraph (a) (8) (D):       +7.3‟ 

Required Health Department setback for 2 bedroom home:   -23.0‟ 

Allowable depth for development:         28.5‟  

 

28.5‟ (depth) x 30‟ (width) = 855 square foot footprint 

 

30. The footprint of the proposed home would be located landward of the frontal dune and 

2.5 feet landward of the 60-foot Ocean Hazard setback line.   

 

31. The proposed development is located landward of 9 of 11 neighboring houses in this 

area.  See attached 501 through 607 Ocean Drive Setback Analysis compiled from 

Carteret County GIS maps.  Additionally, the proposed development would sit 24 feet 

landward of Petitioners‟ neighbor to the east. 
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ATTACHMENT C 

(Petitioner‟s Positions and Staff‟s Response to Criteria) 
 

I. Will strict application of the applicable development rules, standards, or orders 

issued by the Commission cause the petitioner unnecessary hardships?  If so, the 

petitioner must identify the hardships. 

 

Petitioners’ Position:  Yes. 
 

 “Strict application of the CAMA development standards will result in an unnecessary 

hardship by prohibiting us from building a home on our lot.  It is impractical to build a home on 

such a small footprint of 630 s.f.  We cannot make reasonable use of our property if the 7.3‟ 

variance is not granted.   

 

This hardship results from conditions specific to this property, caused by the location of 

the most landward adjacent home being permitted in 1989 in non-compliance of the Town‟s 30‟ 

front setback ordinance.  Most other existing houses along Ocean Drive were built in compliance 

with the 30‟ front setback and are situated significantly farther ocean-ward than our most 

landward adjacent neighbor.  See the attached “Ocean Drive Setback Analysis” and supporting 

photos.  This analysis was prepared from the Carteret County GIS updated 12/01/10. 

 

15A NCAC 07H .0306 Paragraph (a) (8) (D) allows an exception to the rule for irregular 

shaped lots. 

 

When the configuration of a lot precludes the placement of a building or structure 

in line with the landward-most adjacent building or structure, an average line of 

construction shall be determined by the Division of Coastal Management on a 

case-by-case basis in order to determine an ocean hazard setback that is 

landward of the vegetation line, a distance no less than 30 times the shoreline 

erosion rate or 60 feet, whichever is greater. 

 

Although our lot does not qualify for this exception because it is a standard rectangular 

lot we would have no problem building our proposed home if the DCM could consider the 

average setback between our neighbors.  Our most ocean-ward neighbor and 9 out of 11 

neighboring homes along Ocean Drive sit significantly more toward the ocean.  The neighboring 

house to the east (the adjacent most ocean-ward house) was built with the required 30‟ front 

setback and extends 24‟ further ocean-ward beyond where we are proposing to build.  A 7.3‟ 

variance to 15A NCAC 07H .0306 General Use Standards For Ocean Hazard Areas, Paragraph 

(a) (8) (D) will not adversely affect our neighbors and will not block the views of either 

neighbor.” 

    

Staff’s Position:  Yes. 

 

Staff agrees that strict applicable of the development rules, standards, or orders issued by 

the Commission cause the Petitioners unnecessary hardships because of the extreme location of a 

neighboring residence and the limited nature of Petitioners‟ variance proposal. 
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First, Petitioners‟ adjacent neighbor to the west, at 515 Ocean Drive, owns a residence 

that was built in 1989 with a 20-foot front setback, as opposed to the standard requisite 30-foot 

front setback, due to a variance that was granted by the Emerald Isle Board of Adjustment.  As 

such, this neighbor‟s house is the only residence, within the surrounding 11 neighboring houses 

along Ocean Drive (within 375 feet east or west of the Petitioners‟ lot), that encroaches within a 

30-foot street setback.  For sake of comparison, Petitioners‟ neighbor to the west extends 

approximately 31 feet oceanward of this abnormally-placed residence at 515 Ocean Drive.  This 

puts an artificial burden on the development of Petitioners‟ property that Staff believes was not 

intended by the exception to the “static line exception” set forth in Rule 15A NCAC 

7H.0306(a)(8). 

 

Second, Petitioners are only asking to build 7.3 feet seaward of their neighbor‟s house to 

the west.  Allowing Petitioners‟ development to extend this additional distance oceanward will 

have a negligible impact on meeting the Management Objectives of the Ocean Hazard AEC, 

which is “minimizing losses to life and property” as set forth in 15A NCAC 7H.0303(b).  

Minimal additional protection, at best, is gained by limiting Petitioners‟ development to the 

oceanward edge of their neighbor‟s house to the west.  Even with the additional 7.3 feet of 

development space, Petitioner‟s proposed home will still sit well behind the frontal dune and 2.5 

feet landward of the 60-foot Ocean Hazard setback line.  Moreover, this minimum exception 

would increase Petitioners‟ building footprint from 21.2 feet deep by 30 feet wide (for a total of 

636 square feet) to 28.5 feet deep by 30 feet wide (for a total of 855 square feet).  Petitioners‟ 

proposed two-bedroom house would be moderately sized in comparison to the residences of their 

neighbors and would be located landward of 9 of 11 neighboring houses in this area.   

 

 

 

 

II. Do such hardships result from conditions peculiar to the petitioner’s property, such 

as location, size, or topography of the property?  Explain. 

 

Petitioners’ Position:  Yes. 
 

 “Our lot is a small 50‟ wide ocean front lot with the unfortunate circumstance of being 

located adjacent to a house built in non-compliance with the Town of Emerald Isle Zoning Code.  

The location of this house is restricting reasonable development of a home on our lot.  There are 

no other 50‟ wide vacant lots on the ocean in the east end of Emerald Isle and our lot is the only 

vacant lot adjacent to an existing structure built with a reduced front setback.   

 

Our proposed home will not adversely impact our neighbors or the beach in any way.  Up 

and down the beach there is only one other house built with a reduced front setback within 375‟ 

each way from our lot.  See the attached “Ocean Front Setback Analysis”.  Our lot is one of only 

five remaining vacant lots out of 172 in the entire east end of Emerald Isle that has not been 

developed.  Granting a 7.3‟ variance to will not set a precedent for development on 50‟ lots along 

Ocean Drive as there are no others.” 
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Staff’s Position: Yes. 

 

 As noted above in the first section, Staff believes that Petitioners‟ hardships result from 

conditions peculiar to their property because of the extreme location of the adjacent residence to 

the west.  The placement of this neighboring residence so close to the street is an aberration 

among the properties along this stretch of Emerald Isle.  If this neighboring house was built in-

line with the surrounding properties, Petitioners would have had no need to now apply for this 

variance to build an additional 7.3 feet oceanward.  This is because Petitioner‟s proposed home 

would still sit landward of the 60-foot Ocean Hazard setback line.  Hence, it is only because of 

the peculiar situation of the location of one of their neighbors that Petitioners now face their 

hardships.  

 

 

 

 

III. Do the hardships result from the actions taken by the Petitioner?  Explain. 

 

Petitioners’ Position:  No. 
 

 “The hardship did not result from actions taken by us but is a direct result of the most 

adjacent landward home being built in 1989 with a reduced front setback in lieu of the required 

setback.  Because this house, and most others along Ocean Drive, is on a larger lot, it easily met 

the other Emerald Isle and Carteret County standards at that time.  If given the same standards 

for development when the adjacent houses were built, we would have no problem building a  

reasonably size home.  Building to the current setback required by 15A NCAC 07H .0306 

General Use Standards for Ocean Hazard Areas, Paragraph (a) (8) (D does not allow 

reasonable use of our property.” 

 

Staff’s Position:  No. 

  

Staff agrees with Petitioners that their experienced hardships are due to the extreme 

location of the neighboring residence to the west at 515 Ocean Drive.  As discussed above, this 

house was built in 1989 with a 20-foot front setback, as opposed to the standard requisite 30-foot 

front setback, due to a variance that was granted by the Emerald Isle Board of Adjustment.  As 

such, this neighbor‟s house sits closer to the street than the surrounding 11 neighboring houses 

along Ocean Drive.  This abnormal placement was in no way influenced by Petitioners or by the 

previous property owners. 

 

Additionally, Petitioners have taken actions to mitigate their hardships.  They sought 

relief from the Town of Emerald Isle and Carteret County.  To gain relief from the Carteret 

County Health Department, Petitioners agreed to reduce the size of the home from three 

bedrooms to two bedrooms.  This reduced structure size led the County to, in turn, agree to 

reduce the size of the septic field and required property line setbacks. 
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IV. Will the variance requested by the petitioner: (1) be consistent with the spirit, 

purpose, and intent of the rules, standards or orders issued by the Commission; (2) 

secure the public safety and welfare; and (3) preserve substantial justice?  Explain. 

 

Petitioners’ Position:  Yes. 
 

“The requested variance is consistent with the spirit, purpose and intent of the CRC's 

development standards.  Our proposed home will meet the intent of the CRC‟s development 

standards by being build behind the frontal dune and Ocean Hazard Setback line in compliance 

with CAMA‟s development standards to preserve and nourish the beach.   

 

Allowing us to build a home will preserve substantial justice.  Our proposed home will 

not detrimentally impact the adjacent beach, our neighbors or our community.  The location of 

our home will protect the view of our neighbors. We have met with our adjacent neighbors and 

received their support in our request for the variance. (see attached Adjacent Riparian Property 

Owner Statement) 

 

The footprint of our proposed home will be only 825 s.f.  To secure public safety, our 

home will be built out of harms way and will meet all state and local regulations for development 

in the Ocean Hazard ACE.” 

  

Staff’s Position: Yes. 

 

The spirit, purpose, and intent of Rule 15A NCAC 7H.0306(a) is “to protect life and 

property.”  This is the underlying reason for the CRC adopting erosion setback requirements, 

including the static line requirements in Ocean Hazard AECs.  The spirit, purpose, and intent of 

the “static line exception,” as set forth in subsection (8) of that Rule, is to allow property owners 

to build in previously unbuildable areas (so long as certain conditions are met) to protect the 

aesthetic and environmental value of our state‟s coastal resources.  In Staff‟s opinion, 

Petitioners‟ request to build oceanward 7.3 feet past their neighbor to the west complies with the 

spirit, purpose, and intent underpinning the CRC‟s exception to the “static line exception.”  As 

noted above, minimal protection is gained by limiting Petitioners‟ development to the oceanward 

edge of their neighbor‟s house to the west.  Even with the additional 7.3 feet of development 

space, Petitioner‟s proposed home will still sit well landward of the stable frontal dune and 2.5 

feet landward of the 60-foot Ocean Hazard setback line.  Importantly, there appears to be no 

immediate threat of encroachment on public trust areas.  Moreover, this 7.3-foot exception would 

increase their building footprint from 636 square feet to only 855 square feet.  Petitioners‟ 

proposed 1,929-square-foot two-bedroom house would be moderately sized in comparison to the 

residences of their neighbors, would be considerably smaller than the 2,500-square-foot house 

that the static line exception rule allows for, and would sit behind 9 of 11 neighboring houses in 

this area.   

 

Staff also believes that granting a variance in this instance will secure public safety and 

welfare, and will preserve substantial justice.  As Petitioners have pointed out, there are no other 

50-foot wide vacant lots on the ocean in the east end of Emerald Isle; and their lot is the only 
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vacant lot adjacent to an existing structure built with a reduced front setback.  Petitioners‟ lot is 

one of only five remaining vacant lots out of 172 in the entire east end of Emerald Isle.  Public 

safety and welfare, as well as substantial justice, are preserved by allowing this vacant lot to be 

developed under the moderate plans now asked for by Petitioners. 

 

The CRC implemented the variance process to allow for development in instances of 

unnecessary hardships that results from a condition peculiar to a piece of property, in which 

owners did not bring upon themselves the hardships, and that would protect public safety and 

welfare, and substantial justice.  It is Staff‟s position that this variance petition meets these four 

criteria; and, thus, recommends that this variance be granted.  
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ATTACHMENT D 

(Petitioners‟ Proposed Development) 
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ATTACHMENT E 

(Adjacent Riparian Property Owner Statement) 
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ATTACHMENT F 

(Carteret Co. Health Dept. Permit #3453 & Letter from the Town of Emerald Isle) 
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ATTACHMENT G 

(LPO Denial Letter of CAMA Minor Development Permit) 
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ATTACHMENT H 

(Petitioners‟ Variance Request & Other Exhibits) 
 





















































 

 
 
 

 

STATE OF NORTH CAROLINA 
DEPARTMENT OF JUSTICE 

  

ROY COOPER              REPLY TO: 
ATTORNEY GENERAL            WARD ZIMMERMAN 

     wzimmerman@ncdoj.gov 
 

Post Office Box 629 | Raleigh, North Carolina 27602-0629 
Telephone 919.716.6600 | Facsimile 919.716.6767 

MEMORANDUM 

 

TO:  Coastal Resources Commission 

FROM: Ward Zimmerman, Assistant Attorney General 

DATE: February 9, 2011 (for the February 2011 CRC Meeting) 

RE:  Variance Request # 11-01 by Kenneth and Marilyn Wayland 

 

Petitioners own a single-family residence on an oceanfront lot in Oak Island, Brunswick 

County, North Carolina.  They propose to replace the residence’s current roughly 29 square-foot 

deck with a new roughly 300 square-foot deck.  Petitioners’ proposed development does not 

meet the ocean hazard setback requirements set forth in 15A NCAC 7H rules .0306(a)(2) and 

.0309(a); and, therefore, is inconsistent with N.C. Gen. Stat. § 113A-120(a)(8), which requires 

that all applications be denied that do not comport with CAMA guidelines and Local Land Use 

Plans.  Petitioners seek a variance from these rules. 

  

The following additional information is attached to this memorandum: 

 

Attachment A: Relevant Statutes and Rules 

Attachment B: Stipulated Facts 

Attachment C: Petitioners’ Position and Staff’s Response to Criteria 

Attachment D: Petitioners’ Existing Property 

Attachment E: Petitioners’ Variance Request Part 1 

Attachment F: Petitioners’ Variance Request Part 2 

Attachment G: Petitioners’ Variance Request Part 3 

 

 

cc: Mack A. Paul, IV, Esq., Attorney for Petitioners Kenneth and Marilyn Wayland 

 Donna F. Coleman, LPO, Town of Oak Island 

 DCM Staff 

 Jennie Hauser, Special Deputy Attorney General and CRC Counsel 
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ATTACHMENT A 

(Relevant Statutes and Rules) 
 

N.C. Gen. Stat. § 113A-120.  Grant or Denial of Permits. 

 

(a): The responsible official or body shall deny an application for a permit upon 

finding: 

 

(8): In any case, that the development is inconsistent with the State guidelines 

or the local land‑use plans. 

 

15A NCAC 7H.0305.  General Identification and Description of Landforms. 
 

(a): This Section describes natural and man-made features that are found within the 

ocean hazard area of environmental concern. 

 

(5): Vegetation Line.  The vegetation line refers to the first line of stable and 

natural vegetation, which shall be used as the reference point for 

measuring oceanfront setbacks.  This line represents the boundary between 

the normal dry‑sand beach, which is subject to constant flux due to waves, 

tides, storms and wind, and the more stable upland areas.  The vegetation 

line is generally located at or immediately oceanward of the seaward toe 

of the frontal dune or erosion escarpment.  The Division of Coastal 

Management or Local Permit Officer shall determine the location of the 

stable and natural vegetation line based on visual observations of plant 

composition and density.  If the vegetation has been planted, it may be 

considered stable when the majority of the plant stems are from 

continuous rhizomes rather than planted individual rooted sets.  The 

vegetation may be considered natural when the majority of the plants are 

mature and additional species native to the region have been recruited, 

providing stem and rhizome densities that are similar to adjacent areas that 

are naturally occurring. In areas where there is no stable natural vegetation 

present, this line may be established by interpolation between the nearest 

adjacent stable natural vegetation by on ground observations or by aerial 

photographic interpretation. 

 

(6): Static Vegetation Line.  In areas within the boundaries of a large-scale 

beach fill project, the vegetation line that existed within one year prior to 

the onset of initial project construction shall be defined as the static 

vegetation line.  A static vegetation line shall be established in 

coordination with the Division of Coastal Management using on-ground 

observation and survey or aerial imagery for all areas of oceanfront that 

undergo a large-scale beach fill project.  Once a static vegetation line is 

established, and after the onset of project construction, this line shall be 

used as the reference point for measuring oceanfront setbacks in all 

locations where it is landward of the vegetation line.  In all locations 
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where the vegetation line as defined in this Rule is landward of the static 

vegetation line, the vegetation line shall be used as the reference point for 

measuring oceanfront setbacks.  A static vegetation line shall not be 

established where a static vegetation line is already in place, including 

those established by the Division of Coastal Management prior to the 

effective date of this Rule.  A record of all static vegetation lines, 

including those established by the Division of Coastal Management prior 

to the effective date of this Rule, shall be maintained by the Division of 

Coastal Management for determining development standards as set forth 

in Rule .0306 of this Section.  Because the impact of Hurricane Floyd 

(September 1999) caused significant portions of the vegetation line in the 

Town of Oak Island and the Town of Ocean Isle Beach to be relocated 

landward of its pre-storm position, the static line for areas landward of the 

beach fill construction in the Town of Oak Island and the Town of Ocean 

Isle Beach, the onset of which occurred in 2000, shall be defined by the 

general trend of the vegetation line established by the Division of Coastal 

Management from June 1998 aerial orthophotography. 

 

(7): Beach Fill.  Beach fill refers to the placement of sediment along the 

oceanfront shoreline.  Sediment used solely to establish or strengthen 

dunes shall not be considered a beach fill project under this Rule.  A large-

scale beach fill project shall be defined as any volume of sediment greater 

than 300,000 cubic yards or any storm protection project constructed by 

the U.S. Army Corps of Engineers.  The onset of construction shall be 

defined as the date sediment placement begins with the exception of 

projects completed prior to the effective date of this Rule, in which case 

the award of contract date will be considered the onset of construction. 

 

15A NCAC 7H.0306.  General Use Standards for Ocean Hazard Areas. 
 

(a): In order to protect life and property, all development not otherwise specifically 

exempted or allowed by law or elsewhere in the CRC's Rules shall be located 

according to whichever of the following is applicable: 

 

(2): With the exception of those types of development defined in 15A NCAC 

07H .0309, no development, including any portion of a building or 

structure, shall extend oceanward of the ocean hazard setback distance.  

This includes roof overhangs and elevated structural components that are 

cantilevered, knee braced, or otherwise extended beyond the support of 

pilings or footings. 

 

15A NCAC 7H.0309.  Use Standards for Ocean Hazard Areas: Exceptions. 
 

(a): The following types of development shall be permitted seaward of the oceanfront 

setback requirements of Rule .0306(a) of the Subchapter if all other provisions of 

this Subchapter and other state and local regulations are met: 
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(3): elevated decks not exceeding a footprint of 500 square feet; 

 

In all cases, this development shall be permitted only if it is landward of the 

vegetation line or static vegetation line, whichever is applicable; involves no 

alteration or removal of primary or frontal dunes which would compromise the 

integrity of the dune as a protective landform or the dune vegetation; has 

overwalks to protect any existing dunes; is not essential to the continued existence 

or use of an associated principal development; is not required to satisfy minimum 

requirements of local zoning, subdivision or health regulations; and meets all 

other non‑setback requirements of this Subchapter. (emphasis added) 
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ATTACHMENT B 

(Stipulated Facts) 
 

1. The North Carolina Division of Coastal Management (“DCM”) is charged with 

enforcement of the Coastal Area Management Act (“CAMA”), N.C. Gen. Stat. § 113A-

100 et seq., the controlling statutes and regulations promulgated thereunder, and the rules 

of the Coastal Resources Commission (“CRC”) implementing CAMA, primarily found in 

Title 15A, Subchapter 7H of the North Carolina Administrative Code.  Among DCM’s 

administrative responsibilities is oversight of the State’s coastal development permitting. 

2. Marilyn O. Wayland and Kenneth B. Wayland, II (collectively, “Petitioners”), own that 

real property located at 3201 East Beach Drive in Oak Island, North Carolina, Brunswick 

County Parcel Identification No. 249CB038 (the “Property”).  See Attachment D. 

3. The Property is described in Book 2201, Page 818 of the Brunswick County Register of 

Deeds as Lot 1, Block 26, Section 2, Oak Island, NC.  The Property was platted on March 

18, 1939, as shown in Map Book 1, Page 98 of the Brunswick County Register of Deeds.  

The dimensions of the lot as platted are 50 feet wide by 150 feet deep.  Petitioners 

purchased the Property in 2005. 

4. The Town of Oak Island (the “Town”) is located in Brunswick County, North Carolina, 

on a barrier island between the Atlantic Ocean and the Intracoastal Waterway. 

5. The Property is located in a developed area along the oceanfront in the R-7 zoning 

district.  A public parking lot with four spaces is located immediately to the west of the 

Property.   

6. Petitioners’ Property is located within the Ocean Erodible and High Hazard Flood Areas 

of Environmental Concern (“AECs”), both of which are subcategories of the Ocean 

Hazard AEC designated by the Coastal Resources Commission (“CRC”) in 15A NCAC 

07H .0304. 

7. On November 10, 2010, petitioners submitted to the Town of Oak Island’s Local CAMA 

Permit Officer (the “LPO”) an application for a Minor Development Permit to build an 

approximate 300 square foot deck (Application No. OI 10-46). See Attachment E: 

Petitioners’ Variance Request Part 1. 

8. In accordance with the CAMA minor permit application process, written notification of 

the proposed development was provided to the adjacent property owners. See Attachment 

F: Petitioners’ Variance Request Part 2. 

9. The LPO denied the permit application by letter dated December 9, 2010.  The denial 

was based on the deck being inconsistent with N.C. Gen. Stat. § 113A-120 and 15A 

NCAC 07H rules .0306(a)(2) and .0309(a). See Attachment E. 

10. Petitioners are filing this variance request seeking relief from the static vegetation line 

established by 15A NCAC 07H .0305(a)(6) and/or the deck exception requirement of 



6 of 13 

15A NCAC 07H .0309(a), as Petitioners’ proposed deck would be landward of a 

vegetated dune and seaward of the static line. See Attachment E. 

11. The assessed value of the Property for tax purposes increased from $116,180 in 2006 to 

$480,780 in 2007 and $481,540 in 2010. 

12. Petitioners seek to construct an ocean-facing deck.  The proposed deck would be roughly 

300 square feet in area.  

13. The current deck on the property is approximately 29 square feet in size. 

14. Regulations promulgated by the CRC require that development in ocean hazard areas 

conform to an erosion setback requirement described in 15A NCAC 07H .0306(a).   

15. 15A NCAC 07H .0306(a)(2) prohibits any “development, including any portion of a 

building or structure…oceanward of the ocean hazard setback distance.”   

16. An exception from the erosion setback line is provided for elevated decks not exceeding a 

footprint of 500 square feet. 15A NCAC 07H .0309(a)(3).  However, the exception only 

applies where the deck is landward of the static vegetation line.  Because a portion of the 

house is seaward of the static vegetation line, Petitioners are unable to build a deck of any 

size on the ocean-facing side of the house. 

17. 15A NCAC 07H .0305(a)(5) reads: “The vegetation line refers to the first line of stable 

and natural vegetation, which shall be used as the reference point for measuring 

oceanfront setbacks.” 

18. 15A NCAC 07H .0305(a)(6) reads: “In areas within the boundaries of a large-scale beach 

fill project, the vegetation line that existed within one year prior to the onset of initial 

project construction shall be defined as the static vegetation line.” Additionally, this 

section provides that “the static line for areas landward of the beach fill construction in 

the Town of Oak Island…shall be defined by the general trend of the vegetation line 

established by the Division of Coastal Management from June 1998 aerial 

orthophotography.” 

19. 15A NCAC 07H .0305(a)(7) defines a “large-scale beach fill project” to include “any 

volume of sediment greater than 300,000 cubic yards.” 

20. In early 2001, the U.S. Army Corps of Engineers, Wilmington District (“USACE”) 

executed a beach restoration project to restore degraded sea turtle nesting habitat (the 

“Turtle Project”).  This project affected the area in which the Property is located, and 

involved a total of 2,514,000 cubic yards of sand. 

21. The 1998 static line described in 15A NCAC 07H .0305(a)(6) passes through Petitioners’ 

house, as shown on a survey prepared for the Waylands by Boney Land Surveyors, Inc. 

which was amended to show the 1998 static line by the LPO.   
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22. Existing single-family residences, most of which have ocean-facing decks, are located 

along the beach to the east and to the west of the Property.  See Attachment G: 

Petitioners’ Variance Request Part 3. 

23. There is a broad stretch of vegetation and a stable dune in front of the Property.   

24. Local governments and permit holders are permitted, by 15A NCAC 07J.1200, to request 

an exception from the static line requirement five years after the completion of a large-

scale beach fill project. 

25. The Turtle Project was completed in 2001, and thus is nearly ten years old.   

26. In order to be eligible for a static line exception, 15A NCAC 07J.1200 requires that an 

applicant for a static line exception demonstrate a plan for maintenance providing no less 

than 25 years of shore protection, describe a source of the compatible sediment needed to 

supply the maintenance operation, and identify a funding source for maintenance.  

27. The Town of Oak Island has identified a sand resource, with assistance from the U.S. 

Army Corps of Engineers, and a funding resource for beach maintenance, but has not yet 

finalized a long-term maintenance plan. 

28. The Turtle Project included a new frontal dune 8,900 feet long, having a base 80 feet 

wide and a crest 20 feet wide at an elevation of 11 feet National Geodetic Vertical Datum 

(NGVD), together with a beach berm having a width of 70 feet at an elevation of 8 feet 

NGVD. 

29. Community volunteers and Town employees planted sea oat seedlings to stabilize the 

entire frontal dune of the project during May and June 2001.  The sea oat seedlings were 

grown in the Town’s greenhouse from local seed stock. 

30. A post and rope fence is located landward of the dune created by the Turtle Project and a 

turtle fence lies seaward of the dune created by the Turtle Project. 

31. Thus, the proposed deck would be located seaward of the static line, but would be 

landward of the frontal dune.  See Attachments E & G. 

32. The 1998 static line described in 15A NCAC 07H .0305(a)(6) is located approximately 

15 feet landward of the south (ocean-facing) wall of Petitioners’ house, as shown on a 

survey prepared for the Waylands by Boney Land Surveyors, Inc. which was amended by 

the LPO to show the 1998 static line. 
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ATTACHMENT C 

(Petitioner’s Position and Staff’s Response to Criteria) 
 

I. Will strict application of the applicable development rules, standards, or orders 

issued by the Commission cause the petitioner unnecessary hardships?  If so, the 

petitioner must identify the hardships. 

 

Petitioners’ Position:  Yes. 
 

1. A majority of ocean-facing homes along Beach Drive, including neighboring properties, 

have decking sufficient for a small gathering of people. 

2. The oceanfront landing on Petitioners’ property is roughly 29 square feet in area, barely 

large enough for a single chair. 

3. A significant element of Petitioners’ enjoyment of their property comes from being able 

to enjoy the view and the sound of the ocean. 

4. Without a place in which to sit together and enjoy the sight and sound of the ocean, 

Petitioners lack a significant benefit of oceanfront property ownership. 

5. Rental guests at the Property likewise are not able to experience the connection to the sea 

that guests and residents experience at neighboring properties. 

6. The lack of an oceanfront deck on Petitioners’ property, particularly when adjoining 

properties have oceanfront decks, thus reduces the value of guests’ experience at the 

beach and the concomitant rental value of the property. 

7. The value of the property, as assessed by Brunswick County, quadrupled from 2006 to 

2007, and has remained at that higher valuation ever since.  Thus, at the same time that 

the lack of an oceanfront deck reduces the rental value of the property, the amount of 

taxes that must be paid to the County has increased significantly. 

8. Without the requested variance, rental guests’ enjoyment of the house and the beach will 

remain limited, and visitors will be less likely to use the Property.  Consequently, 

Petitioners may suffer depressed rental income at a time when the tax value of the 

Property has increased dramatically. 

9. As a consequence of the limited ability to rent the Property, the Property’s contribution to 

the local tax base could be substantially less than it would be if it had an ocean-facing 

deck.    

Staff’s Position:  No. 

 

To show unnecessary hardship, a petitioner must show that he has been denied the ability 

to make any “reasonable and significant use” of his property.  Williams v. N.C. Department of 

Environment and Natural Resources, 144 N.C. App. 470, 548 S.E.2d 193 (2001).  Financial loss, 



9 of 13 

standing alone, cannot approach the hardship necessary to justify the granting of a variance, but 

it is a factor or an element to be taken into consideration.  Williams, supra. 

 

Staff does not agree that strict application of the rules would create unnecessary hardship, 

as the Petitioners are already making reasonable use of the property, and have done so for the last 

six years.  While Petitioners want a larger deck, this does not create an “unnecessary hardship” 

that would warrant granting a variance.  As noted by Williams, financial impact alone is not 

sufficient to establish unnecessary hardship.  However, financial impact, specifically in lower 

rental income, is the only measurable factor Petitioners have cited as a potential hardship. 

 

Moreover, Petitioners purchased the property in 2005, as is, with the current deck.  They 

were aware of the property’s rental potential at the time of purchase.  To the extent that 

Petitioners bought the property with any expectation of future development to increase the 

experience or monetary value to either owner or renter, such expectation was purely speculative 

and does not merit setting aside our coastal laws and rules, which are intended to protect life and 

property from the hazards of poorly-located coastal development.  Petitioners have been able to 

make “reasonable and significant use” of their property for six years; and, therefore, Petitioners 

have failed to show that “unnecessary hardship” has resulted. 

 

 

 

II. Do such hardships result from conditions peculiar to the petitioner’s property, such 

as location, size, or topography of the property?  Explain. 

 

Petitioners’ Position:  Yes. 
 

1. Seaward of the Property lies the dune created by the Turtle Project, which is covered with 

vegetation and has been in place since the Turtle Project was completed in 2001.   

2. The ocean beach as defined by N.C. Gen. Stat. § 77-20 lies seaward of the dune created 

by the Turtle Project.  

3. The Town of Oak Island is currently in the process of developing a maintenance plan for 

the beach in front of the Property.  However, the maintenance plan is being developed 

with the U.S. Army Corps of Engineers, and will likely not be in place for some years.   

4. Were such a plan in place, the Town would qualify for an exception to the static 

vegetation line.  Until the plan is developed and approved at some uncertain future date, 

the Town is not eligible for a static line exception. 

5. Thus, unlike circumstances in some areas with static lines, the Property sits landward of a 

wide stretch of vegetated beach and landward of a stable frontal dune.   

6. Still, the 1998 static line and the limitation to the deck exception prevent this particular 

property from having a deck that is comparable to those found on most surrounding 

properties. 
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Staff’s Position: No. 

 

 Staff does not agree that any hardship experienced by Petitioners results from conditions 

peculiar to their property.  This property is rectangular in shape and measures 50 feet wide and 

150 feet deep, in a manner common to Oak Island and other areas up and down the North 

Carolina coast.  The mere facts that there are (1) a vegetated dune seaward of the property and 

(2) that the municipality in which the property is located has not completed application for an 

exception to the static vegetation line, do not make this property “peculiar” enough to meet the 

bar required by this variance criteria.  If meeting the “peculiar” criteria simply depended upon 

these two facts, then all of the other nonconforming lots in Oak Island would be considered 

“peculiar;” thus, eliminating any chance of being “peculiar” as set forth by the rules.  Therefore, 

Petitioners have failed to show that hardships result from conditions peculiar to the Petitioners’ 

property.    

 

 

III. Do the hardships result from the actions taken by the Petitioner?  Explain. 

 

Petitioners’ Position:  No. 
 

1. Petitioners did not own the Property at a time when the construction of an ocean-facing 

deck was permitted.  

2. At some time prior to the establishment of the static line, oceanfront property owners 

were presumably permitted to construct ocean-facing decks under circumstances similar 

to those Petitioners face at the Property (i.e., sitting landward of the first line of stable 

and natural vegetation). 

3. Although the Turtle Project has lengthened the beach seaward of the Property, it was the 

actions of the Town and of the U.S. Army Corps of Engineers that gave rise to the 

establishment of a static vegetation line on the Property. 

4. The area which the Property is located would be eligible for a static line exception under 

15A NCAC 07J .1201(b), but for the fact that there is no ongoing maintenance plan in 

place. 

5. The Town of Oak Island is currently in the process of developing a maintenance plan for 

the beach in front of the Property.  However, the maintenance plan is being developed 

with the U.S. Army Corps of Engineers, and will likely not be in place for some years.   

6. Were such a plan in place, the Town would qualify for an exception to the static 

vegetation line.  Until the plan is developed and approved at some uncertain future date, 

the Town is not eligible for a static line exception. 

Staff’s Position:  Yes. 

  

Petitioners bought the property with the current deck in 2005 after the static vegetation 

line had been established.  By their purchase of this property, with its existing residence and 29 
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square foot deck, under the same regulatory scheme now in place, Petitioners have contributed to 

their now-alleged hardship. 

 

 

IV. Will the variance requested by the petitioner: (1) be consistent with the spirit, 

purpose, and intent of the rules, standards or orders issued by the Commission; (2) 

secure the public safety and welfare; and (3) preserve substantial justice?  Explain. 

 

Petitioners’ Position:  Yes. 
 

1. Several other rules have allowed similar decks to be constructed on neighboring 

properties.   

2. The exceptions of 15A NCAC 07H .0309(a) allow certain small structures or portions of 

structures, including decks, to be built seaward of the ocean hazard setback line, but 

landward of the ocean beach.  Here, the Property lies substantially landward of the ocean 

beach and the proposed deck is less than two-thirds of the maximum size that would be 

allowable under the deck exception.  

3. A static line exception is provided by 15A NCAC 07J .1200 for areas where a large-scale 

beach fill project occurred more than five years before the application and a local 

government has identified a sand resource, identified a funding resource, and developed a 

25-year maintenance plan.  Here, the Turtle Project occurred more than ten years ago, the 

Town has identified sand and funding resources, and the Town is in the process of 

developing a plan in concert with the U.S. Army Corps of Engineers, which process 

generally takes several years.   

4. Although this deck would be seaward of the static line, it is seaward of the static line by 

less than 15 feet.   

5. The deck is landward of a vegetated dune, so the deck will not encroach on the public’s 

right to access and enjoy the beach and will not interfere with sea turtle habitat or with 

other natural processes.   

6. The impact of the deck would be minimal, as the sand and other protection provided by 

the Turtle Project helps to protect life and property on Petitioners’ property and on 

neighboring property, and allows plenty of space for public access to the beach seaward 

of the house and deck. 

7. With a deck on the Property, Petitioners and their guests would be able to enjoy the view, 

smell, and sound of the ocean in a way that is currently limited or not possible.  Thus, 

permitting the deck to be constructed would further the CAMA policy goals of providing 

recreation and tourist facilities (N.C. Gen. Stat. § 113A-102(4)(c)) and improving 

enjoyment of the beach.  

8. By making the house more appealing to guests, the proposed deck preserves the viability 

of a 1700-square-foot 1954 beach cottage, furthering the CAMA policy goal of 
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preservation of property (N.C. Gen. Stat. § 113A-102(4)(b)) without increasing the 

intensity of use. 

9. Making the house more appealing to guests also allows it to draw increased demand, 

furthering the CAMA policy goal of encouraging economic development along the coast 

(N.C. Gen. Stat. § 113A-102(4)(b)).    

Staff’s Position: No. 

 

The management objective of the Ocean Hazard AEC is set forth in the rules as follows:  

“It is the CRC’s objective to provide management policies and standards for ocean hazard areas 

that serve to eliminate unreasonable danger to life and property and achieve a balance between 

the financial, safety, and social factors that are involved in hazard area development.”  15A 

NCAC 7H .0303(a).  Following this objective, the CRC adopted ocean erosion setback 

requirements, including the static line requirements in Ocean Hazard AECs.  By choosing to not 

comply with the conditions set forth by the ocean erosion setback requirements, Petitioners are 

choosing to ignore the spirit, purpose, and intent of this Rule.  Therefore, Petitioners’ variance 

request to construct a larger deck oceanward of the static vegetation line contravenes the CRC’s 

spirit, purpose, and intent in creating the ocean erosion setback rules. 

 

Additionally, Staff believes that granting a variance in this instance will neither secure 

public safety and welfare, nor will it preserve substantial justice.  Petitioners already have a 

residence with a deck on the lot.  They are merely seeking a CAMA development permit to build 

a newer, bigger deck.  However, the CRC implemented these rules for the specific purposes 

enumerated above.  Because Petitioners have not demonstrated that they have an unnecessary 

hardship that results from a condition peculiar to the lot that they did not bring upon themselves, 

neither public safety and welfare nor substantial justice requires that this variance be granted.  
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ATTACHMENT D 

(Petitioners’ Existing Property) 
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