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RELEVANT STATUTES OR RULES                                                            APPENDIX A 

 

15A NCAC 07H .0301 OCEAN HAZARD CATEGORIES 

The next broad grouping is composed of those AECs that are considered natural hazard areas along 
the Atlantic Ocean shoreline where, because of their special vulnerability to erosion or other 
adverse effects of sand, wind, and water, uncontrolled or incompatible development could 
unreasonably endanger life or property. Ocean hazard areas include beaches, frontal dunes, inlet 
lands, and other areas in which geologic, vegetative and soil conditions indicate a substantial 
possibility of excessive erosion or flood damage. 

 

15A NCAC 07H .0302 SIGNIFICANCE OF THE OCEAN HAZARD CATEGORY 

(a) The primary causes of the hazards peculiar to the Atlantic shoreline are the constant forces 
exerted by waves, winds, and currents upon the unstable sands that form the shore. During storms, 
these forces are intensified and can cause significant changes in the bordering landforms and to 
structures located on them. Ocean hazard area property is in the ownership of a large number of 
private individuals as well as several public agencies and is used by a vast number of visitors to 
the coast. Ocean hazard areas are critical, therefore, because of both the severity of the hazards 
and the intensity of interest in the areas. 

(b) The location and form of the various hazard area landforms, in particular the beaches, dunes, 
and inlets, are in a permanent state of flux, responding to meteorologically induced changes in the 
wave climate. For this reason, the appropriate location of structures on and near these 
landforms must be reviewed carefully in order to avoid their loss or damage. As a whole, the 
same flexible nature of these landforms which presents hazards to development situated 
immediately on them offers protection to the land, water, and structures located landward 
of them. The value of each landform lies in the particular role it plays in affording protection to 
life and property. (The role of each landform is described in detail in Technical Appendix 2 in 
terms of the physical processes most important to each.) Overall, however, the energy dissipation 
and sand storage capacities of the landforms are most essential for the maintenance of the 
landforms' protective function. 
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15A NCAC 07H .0303 MANAGEMENT OBJECTIVE OF OCEAN HAZARD AREAS 

(a) The CRC recognizes that absolute safety from the destructive forces indigenous to the Atlantic 
shoreline is an impossibility for development located adjacent to the coast. The loss of life and 
property to these forces, however, can be greatly reduced by the proper location and design of 
structures and by care taken in prevention of damage to natural protective features particularly 
primary and frontal dunes. Therefore, it is the CRC's objective to provide management policies 
and standards for ocean hazard areas that serve to eliminate unreasonable danger to life and 
property and achieve a balance between the financial, safety, and social factors that are involved 
in hazard area development. 

(b) The purpose of these Rules shall be to further the goals set out in G.S. 113A-102(b), with 
particular attention to minimizing losses to life and property resulting from storms and long-
term erosion, preventing encroachment of permanent structures on public beach areas, 
preserving the natural ecological conditions of the barrier dune and beach systems, and 
reducing the public costs of inappropriately sited development. Furthermore, it is the 
objective of the Coastal Resources Commission to protect present common-law and statutory 
public rights of access to and use of the lands and waters of the coastal area. 

 

15A NCAC 07H .0304 AECS WITHIN OCEAN HAZARD AREAS 

The ocean hazard AECs contain all of the following areas: 

(1) Ocean Erodible Area. This is the area where there exists a substantial possibility of excessive 
erosion and significant shoreline fluctuation. The oceanward boundary of this area is the mean low 
water line. The landward extent of this area is determined as follows: 

(a) a distance landward from the first line of stable and natural vegetation as defined in 15A NCAC 
07H .0305(a)(5) to the recession line established by multiplying the long-term annual erosion rate 
times 60; provided that, where there has been no long-term erosion or the rate is less than two feet 
per year, this distance shall be set at 120 feet landward from the first line of stable natural 
vegetation. For the purposes of this Rule, the erosion rates are the long-term average based on 
available historical data. The current long-term average erosion rate data for each segment of the 
North Carolina coast is depicted on maps entitled “2011 Long-Term Average Annual Shoreline 
Rate Update” and approved by the Coastal Resources Commission on May 5, 2011 (except as such 
rates may be varied in individual contested cases, declaratory, or interpretive rulings). In all cases, 
the rate of shoreline change shall be no less than two feet of erosion per year. The maps are 
available without cost from any Local Permit Officer or the Division of Coastal Management on 
the internet at http://www.nccoastalmanagement.net; and (b) a distance landward from the 
recession line established in Sub-Item (1)(a) of this Rule to the recession line that would be 
generated by a storm having a one percent chance of being equaled or exceeded in any given year. 
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15A NCAC 07H .0306 GENERAL USE STANDARDS FOR OCEAN HAZARD AREAS 

(a) In order to protect life and property, all development not otherwise specifically exempted or 
allowed by law or elsewhere in the Coastal Resources Commission’s rules shall be located 
according to whichever of the following is applicable: 

(1) The ocean hazard setback for development is measured in a landward direction from the 
vegetation line, the static vegetation line, or the measurement line, whichever is applicable. 

(2) In areas with a development line, the ocean hazard setback line shall be set at a distance in 
accordance with Subparagraphs (a)(3) through (9) of this Rule. In no case shall new development 
be sited seaward of the development line. 

(3) In no case shall a development line be created or established below the mean high water line. 

(4) The setback distance shall be determined by both the size of development and the shoreline 
long term erosion rate as defined in Rule .0304 of this Section. “Development size” is defined by 
total floor area for structures and buildings or total area of footprint for development other than 
structures and buildings. Total floor area includes the following: 

(A) The total square footage of heated or air-conditioned living space; 

(B) The total square footage of parking elevated above ground level; and 

(C) The total square footage of non-heated or non-air-conditioned areas elevated above ground 
level, excluding attic space that is not designed to be load-bearing. 

Decks, roof-covered porches, and walkways are not included in the total floor area unless they are 
enclosed with material other than screen mesh or are being converted into an enclosed space with 
material other than screen mesh. 

(5) With the exception of those types of development defined in 15A NCAC 07H .0309, no 
development, including any portion of a building or structure, shall extend oceanward of the 
ocean hazard setback distance. This includes roof overhangs and elevated structural components 
that are cantilevered, knee braced, or otherwise extended beyond the support of pilings or footings. 
The ocean hazard setback is established based on the following criteria: 

(A) A building or other structure less than 5,000 square feet requires a minimum setback of 60 feet 
or 30 times the shoreline erosion rate, whichever is greater; 
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15A NCAC 07H .0309 USE STANDARDS FOR OCEAN HAZARD AREAS: EXCEPTIONS 

(a) The following types of development shall be permitted seaward of the oceanfront setback 
requirements of Rule .0306(a) of the Subchapter if all other provisions of this Subchapter 
and other state and local regulations are met: 
*** 

(3) elevated decks not exceeding a footprint of 500 square feet; 

In all cases, this development shall be permitted only if it is landward of the vegetation line or 
static vegetation line, whichever is applicable; involves no alteration or removal of primary or 
frontal dunes which would compromise the integrity of the dune as a protective landform or the 
dune vegetation; has overwalks to protect any existing dunes; is not essential to the continued 
existence or use of an associated principal development; is not required to satisfy minimum 
requirements 
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STIPULATED FACTS                                                                            ATTACHMENT B 

1. Petitioners are Mary and Michael Drummond.  Petitioners own property located at 1924 
South Shore Drive, Surf City, in Pender County, North Carolina (the “Site”). The Site consists of 
Lots 22, 23, 24 and 25, Block B, White Hills Beach, Surf City, North Carolina. 
 
2. Petitioner Mary Drummond’s family has owned, used and enjoyed the Site since her 
father’s purchase of the Site on June 30, 1970.  During her childhood and continuing into her 
adulthood, Petitioner Mary Drummond used and enjoyed the family beach home located on this 
Site several times each year, on average.  More recently, Petitioner Michael Drummond has used 
and enjoyed the Site twice per year on average since his marriage to Petitioner Mary Drummond 
in 1989.  A copy of the 1970 deed is attached as a stipulated exhibit. 
 
3. Petitioner Mary Drummond first acquired legal interest in the Site by inheritance in 2008, 
upon the passing of her Father. BB&T managed the estate upon Mr. Herring’s passing, and over 
time, Petitioners became dissatisfied with BB&T’s management.   

 
4. Between 2008 and 2016, Petitioners unsuccessfully sought approval from BB&T as 
Trustee of the Site for repairs, including repairing storm damage to foundation pilings, addressing 
general wear and tear, and funding enclosure of the small area of the beach house that is the subject 
of the current variance request.   
 
5. Petitioners and Staff disagree on where the setback would have been located between 2008 
and 2014 had Petitioners sought a CAMA permit during that Period. It is Petitioners’ contention 
that if BB&T as Trustee had approved these needed repairs between 2008 and 2014, the FLSNV 
would have been more than 60 feet from the footprint of Petitioner’s beach home and no CAMA 
permit authorization would have been required. DCM Staff contends that, based on a review of 
aerial imagery and using the measuring tools to measure 60’ landward of the FLSNV, the area of 
the house where the 37-square foot addition was located within the setback since 2008. 

 
6. On February 15, 2017, Petitioners purchased the Site outright because of their 
dissatisfaction with BB&T’s management of the Site. This purchase was through an Executor’s 
Deed, recorded on February 15, 2017 in Book 4637, beginning at Page 1751, Pender County 
Register of Deeds.  A copy of this deed is attached as a stipulated exhibit. 
 
7. The Pender County Tax Card shows that the first home on the Site was built in 1972 and 
the current home was renovated after Hurricane Fran in 1996.  The current building footprint has 
existed since 1982. A copy of the tax card is attached as a stipulated exhibit. 

 
8. The Site is located within the Ocean Erodible portion of the Ocean Hazard Area of 
Environmental Concern (“AEC”), adjacent to the Atlantic Ocean.  The applicable erosion rate at 
the Site is 2’/year, and so the setback for this proposed development under 5,000 square feet is 60’ 
landward of the first line of stable and natural vegetation.  There have been no large-scale 
nourishment projects at the Site, and so the actual first line is used, as there is no static line or 
development line. Surf City has no long-term nourishment project permitted or planned. 
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9. Pursuant to N.C.G.S. 113A-118, the proposed development requires the issuance of a 
CAMA permit.   
 
10. At the Site, the waters of the Atlantic Ocean are classified as SB waters, open to the harvest 
of shellfish. The portion of the Site where development is proposed is located within a VE 14 
Flood Zone.  The landward portion of the Site near the road is located within a VE 12 Flood Zone.  
This Site is not located in a COBRA zone. 

 
11. On or about August 3, 2017, Petitioners applied for a CAMA Minor Development Permit 
proposing to convert 37 square feet of currently roof-covered decking into enclosed “Total Floor 
Area” as defined by the Commission’s rules.  Petitioners also propose to re-work the existing 
decking which has approximately 665 square feet waterward of the 60’ setback, including the 
removal of approximately 49 square feet of existing decking, the addition of approximately 137 
square feet of new decking for a total of 753 net square feet.  Petitioners also propose interior 
renovations and replacement of some pilings which are not part of this variance. A copy of 
Petitioners’ CAMA Minor Development Permit Application with site plans is attached as a 
stipulated exhibit.  

 
12. The adjacent riparian property owners are The Shapiros to the northeast at 1920 South 
Shore Drive, and the Benedicts to the southwest at 1926 South Shore Drive. Both adjacent riparian 
property owners received certified mail notice of Petitioners’ Minor Development CAMA permit 
application.  Copies of the certified mail receipts are attached as a stipulated exhibit. 

 
13. Surf City does not have an authorized CAMA Minor Development Permit program, so 
Petitioners’ application was processed by DCM’s Wilmington Regional Office Staff. 

 
14. DCM received no objections from adjacent property owners or any member of the public. 
 
15. Most of Petitioners’ existing beach home is located oceanward of the 60 foot CAMA 
setback line based on the location of the FLSNV flagged by DCM staff on April 18, 2017, and 
shown on Petitioners’ site plans.  The proposed 37 square foot addition is located within the 
setback, approximately 45 feet landward of the FLSNV.  This addition to the Total Floor Area is 
required by the Commission’s rules at 15A NCAC 7H .0306(a)(9) to be landward of the 60’ 
setback, and it falls about 15’ short of the setback line. 
 
16. Petitioners have approximately 665 square feet of existing decking on the Site within the 
setback. Petitioners propose to re-work the decking by removing approximately 49 square feet and 
then adding approximately 137 square feet of new decking, for a net total of about 753 square feet 
of decking (253 square feet over the 500 square foot limit).  However, Petitioners’ are limited by 
the Commission’s rules at 15A NCAC 7H .0306 and .0309, to no more than 500 square feet of 
elevated decking per 07H.0309(a)(3).   
 
17. By letter dated August 23, 2017, DCM denied Petitioners’ CAMA minor permit 
application, based on the proposed development of the house addition and the decking conflicting 
with 15A NCAC 07H.0306(a)(9) as the proposed development was not landward of the 60’ 
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setback, and because the decking exceeds the 500 square feet of decking exception of 
7H.0309(a)(3). A copy of the DCM denial letter is attached as a stipulated exhibit. 

 
18. Both adjacent riparian property owners received certified mail notice of Petitioners’ request 
for variance.  Copies of these certified mail receipts are attached as a stipulated exhibit. Both 
adjacent property owners have communicated to Petitioners that they do not object to this variance.  
Copies of their correspondence are attached.  Additionally, the neighbor across the street to the 
north, Mrs. Teachey, has communicated to Petitioners she does not object to the variance.  A copy 
of her correspondence is attached. 

 
19. For purposes of this Variance Request, Petitioners stipulate that their proposed 37 square 
foot addition constitutes development that is inconsistent with the CAMA setback specified in 15 
NCAC 7H .0306(a)(9), and that the (existing and) proposed decking exceeds the 500 square feet 
allowed by 7H.0309(a)(3).   
 
20. Petitioners’ proposed improvements call for enclosing 37 square feet of deck area as 
additional heated/cooled “Total Floor Area” per the applicable CAMA use standard.  This area of 
decking currently is covered by the roof line of the existing home and Petitioners’ building plans 
do not show any increase in impervious surface area on Petitioners’ lot. 

 
21. As shown in the Site plans, no portion of Petitioners’ proposed 37 square foot addition 
extends beyond the home’s existing roof line and eaves.   

 
22. On October 4, 2017, Petitioners filed this Variance Request requesting a variance from the 
60-foot setback requirement defined in 07H.0306(a)(9) with regard to the 37 square foot addition, 
and from 07H.0306 and 07H.0309(a)(3) in order to re-work the decking which exceeds the 500 
square foot limit by approximately 253 square feet. These proposed development changes are 
shown on Petitioners’ CAMA permit application materials.  

 
23. Petitioners are represented by Clark Wright of Davis Hartman Wright PLLC of New Bern.  
Respondent is represented by DEQ Assistant General Counsel Christine Goebel. 

 
24. A power point presentation agreed to by DCM and Petitioners will be presented to the 
Members of The Commission and is attached as a stipulated exhibit. 
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PETITIONERS’ and STAFF’S POSITIONS                                              ATTACHMENT C 

 

I. Will strict application of the applicable development rules, standards, or orders 
issued by the Commission cause the petitioner unnecessary hardships? If so, the 
petitioner must identify the hardships. 
 

Petitioners’ Position: Yes. 
 
Petitioner respectfully contends “Yes.”  Some configuration of the family beach home currently 
located on The Property has been in Petitioner Mary Drummond’s family for over 45 years.  At 
the time the home first was built in 1972 by Mary Drummond’s Father, it complied with then-
applicable setback and building requirements.  After Hurricane Fran in 1996, the beach home was 
renovated into its current configuration.  The small amount of additional living space (37 sq. ft.) 
sought to be authorized by this variance request is located on the street side of the house, furthest 
from the ocean, and under existing roof line.  Petitioners estimate that this area is approximately 
40-45 feet landward of the FLSNV as flagged by Jason Dail of DCM.  Additionally, due to Mary’s 
ongoing medical challenges (she currently is in remission, but recently faced additional invasive 
surgery to assure this), an inability to make her long standing family beach home more 
accommodating to her needs constitutes an additional, uniquely personal hardship.  Relative to the 
beach home layout and lack of any impact on total impervious surface area, and lack of any 
stormwater runoff impacts, and given the very small number of additional square footage sought 
to be enclosed on the landward most side of the existing home, Petitioners respectfully request that 
the Commission find in their favor by voting “Yes” on Factor 1.   
 
Staff’s Position: Addition Yes, Deck No.  
 
Staff agrees that a strict application of the oceanfront erosion setback causes Petitioners an 
unnecessary hardship where Petitioner has an existing structure and in a larger renovation to re-
work the entrance, wishes to add 37 square feet of Total Floor Area.  The proposed addition is de 
minimis in nature as to the amount of possible additional structure that could become storm debris, 
and is located on the landward side of the existing house, away from the ocean hazard, and under 
an existing roofline.   

Staff disagrees that the strict application of the oceanfront erosion setbacks and the setback 
exceptions at 7H.0309, which already allow 500 square feet of elevated decking within the setback, 
causes Petitioners any hardships. Petitioner does not state the reasons for needing to re-work the 
oceanfront portion of the existing deck. Staff notes that the Commission’s rule already allows a 
generous exception authorizing 500 square feet of elevated decking within the setback.  In this 
case, Petitioner, who currently have 665 square feet of decking, likely permitted while it met the 
setback,  propose 137 additional square feet of decking.  While they also remove 49 square feet, 
their overall plan results in a net gain of 88 square feet within the setback. This additional decking 
is proposed to be added to the oceanward side of the home, closest to the ocean hazard and most 
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susceptible to both long-term oceanfront erosion and storm-related erosion.  Additionally, this Site 
has not received nourishement in the past, and Surf City has no long-term nourishment plan.  On 
this eroding shoreline, it is certainly possible that in a short period of time, this new decking, which 
would be located less than 30’ from the FLSNV, could be encroaching on the public trust beach. 
The Commission’s rules regarding the Ocean Hazard AEC acknowledge that shoreline erosion is 
part of the oceanfront system, and the intent of the rules is “minimizing losses to life and property 
resulting from storms and long-term erosion, preventing encroachment of permanent structures on 
public beach areas, preserving the natural ecological conditions of the barrier dune and beach 
systems, and reducing the public costs of inappropriately sited development” (15A NCAC 07H 
.0303(b)). Staff see no unnecessary hardships from not being able to add additional decking within 
the setback given the oceanfront erosion on the Site, the proximity to the vegetation line, on a 
beach that has never received nourishment and with no long-term nourishment plan.   Finally, Staff 
notes that Petitioners can re-work their decking in other ways to a more desirable configuration 
without a variance as long as they do not exceed 500 square feet of decking within the oceanfront 
setback. 

 

II. Do such hardships result from conditions peculiar to the petitioner’s property, 
such as location, size, or topography of the property? Explain. 
 

Petitioners’ Position: Yes. 
 
Petitioner respectfully contends “Yes.”  See Factor 1 discussion above.  The fact that Petitioners’ 
family has owned The Property for 45 years, long before CAMA was enacted into law, and thus 
the location and topography of The Property was uniquely suited for construction and 
use/enjoyment of a beach home, and has remained in its current configuration since renovation 
after Hurricane Fran in 1996, and with essentially the same impervious surface area footprint since 
the mid-1980s.  Moreover, the fact that the proposed addition will be located 100% under the 
existing roof line and drip line means that The Property is peculiarly suited to the granting of the 
requested variance in that there will be no additional stormwater runoff generated, no additional 
impervious surface area generated, and little or no additional potential for storm debris to be a 
greater concern due to the added living space. 
 
Staff’s Position: Addition No, Deck No.  
 
Staff find no peculiarities of this property, such as size, location or topography, which cause any 
hardships to Petitioners. Petitioner’s period of family ownership or the circumstances of her 
father’s estate are not conditions which can be considered under this statutory factor.  Earlier 
damage and repair from Hurricane Fran is also not unique to Petitioners. Petitioners’ argument 
regarding stormwater is irrelevant as that is a concern in the Coastal Shoreline AEC, whereas the 
concerns in the Ocean Hazard AECs are with “minimizing losses to life and property resulting 
from storms and long-term erosion, preventing encroachment of permanent structures on public 
beach areas, preserving the natural ecological conditions of the barrier dune and beach systems, 
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and reducing the public costs of inappropriately sited development” (15A NCAC 07H .0303(b)). 
Staff identify no peculiar conditions on the property which cause Petitioners’ hardship. 
 

 
III. Do the hardships result from the actions taken by the Petitioner? Explain. 

 
Petitioners’ Position: No. 
 
Petitioners respectfully contends “Yes.”  See all prior discussion of all prior variance factors.  
Petitioners have not taken any action to create the hardship they now seek relief from.  In its 
simplest form, the hardship facing Petitioners relative to their continued use and enjoyment of their 
long-owned family beach home is due to continued erosion along the beach, resulting in landward 
movement of the FLSNV.  Such movement is not the result of any actions by Petitioners.  
Petitioner Mary Drummond’s medical challenges similarly are not the result of any actions taken 
by her.  In fact, just the opposite.  Petitioner Mary Drummond has been taking every action possible 
to remain in remission and otherwise keep her health up.  Petitioners respectfully contend that 
opening up the living space in their long-standing family beach home will provide meaningful 
improvements to both of their ability to continue to use and enjoy their family beach home – but 
especially to Mary. 
 
For these and other facts and reasons as documented in the attached Variance Request Materials, 
Petitioners respectfully requests that the Commission answer this variance factor question in the 
affirmative – in other words Petitioners respectfully request that the Commission affirmatively 
find that they have NOT taken any actions to create the hardship from which they now seek relief 
in the form of this Variance Request.   
 
Staff’s Position: Addition Yes, Deck Yes.  
 
While Staff agree that Petitioners did not cause the erosion of the vegetation line and dune system 
on their lot, and did not cause the deck to be located within the 60’ setback, shoreline erosion is 
not uncommon for an ocean shoreline, and is contemplated in the Commission’s rules for the 
Ocean Hazard AECs.  Staff contend that the addition of 137 square feet of new decking on the 
oceanward side of the house/deck structure, in excess of the Commission’s 500 square feet 
exception, is a hardship caused by Petitioners’ choice of design.  Staff contend that the additions 
are not required in order to enjoy the oceanfront residence.   
 
As to the addition on the landward side of the house, Staff believes that while 37 additional square 
feet of Total Floor Area is “de minimis” in nature, it is still based on Petitioners’ choice of design 
in their proposed renovation of the main entrance. 

 
IV. Will the variance requested by the petitioner (1) be consistent with the spirit, 

purpose, and intent of the rules, standards, or orders issued by the Commission; 
(2) secure the public safety and welfare; and (3) preserve substantial justice? 
Explain. 
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Petitioners’ Position: Yes. 
 
Petitioner respectfully contends “Yes.”  See Petitioners’ responses to all variance factors above.  
Simply put, Petitioners ask the Commission to agree with them that their proposal to add 37 square 
feet of additional living space on the street side of their long-owned family beach home, with the 
addition not adding any additional impervious surface area or increased stormwater runoff, and 
with negligible impacts on total storm debris associated with any future major storm destruction, 
and with no adverse impact to any other resource protection goal of CAMA (such as dune 
protection; water quality protection; habitat protection, etc.), and with a substantial POSITIVE 
impact on the value of their family beach home, and their ability to use and enjoy it for many years 
to come – all support a positive determination on Factor 4.   
 
Based on all materials in this Variance Request record, Petitioners respectfully request that the 
Commission find in their favor on all four variance factors and grant their variance request such 
that they will be authorized to enclose 37 additional square feet of living space in their long-
existing family beach home with no adverse impacts on any of the resource protection goals of 
the CAMA program. 
 
Staff’s Position: Addition Yes, Deck No.  

 

While Staff disagrees that the oceanfront erosion setback rules have anything to do with 
impervious surfaces and stormwater runoff, Staff agrees that the proposed 37 square foot addition 
of Total Floor Area will have only a de minimis impact on storm debris.  The proposed addition is 
on the street-side of the existing house further away from the ocean hazard, and is small in size. 
Staff contend that this small addition will have no impact on public safety and welfare, or on 
preserving substantial justice.  

As to the deck addition, Staff has significant concerns that adding additional new deck on the 
oceanside of the existing home and deck is not at all in the spirit of the oceanfront erosion setback 
rules. The Commission’s rules have provided an oceanfront erosion setback since 1979, and while 
most structures are required to meet a setback landward of the FLSNV (in this case, 60-feet), the 
Commission has made exceptions to allow limited development within the setback area (See the 
nine structures listed in 07H.0309, above) including 500 square feet of elevated decking. 
Petitioners already have 665 square feet of decking, and proposed a net increase of 88 square feet 
of deck within the oceanfront setback.  The proposed deck additions are located oceanward of the 
existing deck, less than 30’ waterward of the FLSNV and are located on an eroding beach with no 
history of large-scale nourishment and no long-term nourishment plan.  The likelihood of the new 
deck becoming a cost to the public as future post-storm debris removal is significant.  Likewise, 
Staff believes the new decking located on the oceanfront side of the home likely becoming storm 
debris  would not secure public safety and welfare.  Staff contend that allowing a variance for 753 
square feet of decking, 253 square feet more than the Commission’s existing exception would not 
preserve substantial justice where other oceanfront owners are limited to 500 square feet. 
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ATTACHMENT D: 

PETITIONERS’ VARIANCE REQUEST MATERIALS 
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DAVIS HARTMAN WRIGHT PLLC 

ATTORNEYS AT LAW 

ASHEVILLE NEWBERN RALEIGH WILMINGTON 

MICHAEL SCOTT DAVIS	 209 POLLOCK STREET 

J. MICHAEL GENEST	 NEW BERN, NC 28560 

MARK SPENCE HARTMAN	 PHONE 252-514-2828 

SHANNON ("MISSY") S. SPAINHOUR	 FAX 252-514-9878 

I. CLARK WRIGHT, JR.	 EMAIL: icw@dhwlegaI.com 

October 4, 2017 

VIA ELECTRONIC MAIL 
VIA U.S. MAIL 

Braxton Davis, Director 
Division of Coastal Management 
400 Commerce Avenue 
Morehead City, NC 28557 

RE:	 CAMA Variance Request - Michael and Mary Drummond 

De~/~I1; 

Enclosed and attached are the documents comprising the Variance Request Package for Mary 
and Michael Drummond. The Drummonds seek to be heard at the November 7-8, 2017 CRC 
Meeting to request that the CRC grant them a variance from the 60-foot CAMA setback 
requirement set out in 15A NCAC 07H.0309(a) as to their proposal to enclose 37 square feet of 
current roof covered decking as additional living space in their family beach home, which has 
been in their family for 45 years. 

Many thanks for scheduling this Variance Request to be heard at the upcoming CRC November 
Meeting scheduled to be held in Atlantic Beach. Should you have any questions or need 
additional information, please do not hesitate to let me know. 

In that regard, I remain 

1. CLARK 
ICWjr:pdg 
Enclosures 
xc:	 Christine A. Goebel, Esq. (via email) 

Mary Lucasse, Esq. (via email) 
Client (via email) 
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CAMA VARIANCE REQUEST FORM	 DCMFORMll 
DCM FILE No.: _ 

PETITIONER'S NAME: _==~~=~=~~~Michael and Mary Drummond	 _ 

Pender __COUNTY WHERE THE DEVELOPMENT IS PROPOSED: _----=-=~

Pursuant to N.C.G.S. § 113A-120.1 and 15A N.C.A.C. 07J .0700 et seq., the above named 
Petitioner hereby applies to the Coastal Resources Commission (CRC) for a variance. 

VARIANCE HEARING PROCEDURES 

A variance petition will be considered by the CRC at a regularly scheduled meeting, heard in 
chronological order based upon the date of receipt of a complete petition. 15A N.C.A.C. 07J 
.0701(e). A complete variance petition, as described below, must be received by the Division of 
Coastal Management (DCM) a minimum of six (6) weeks in advance of the first day of a 
regularly scheduled CRC meeting to be eligible for consideration by the CRC at that meeting. 
15A N.C.A.C. 07J .0701(e). The final set of stipulated facts must be agreed to at least four (4) 
weeks prior to the first day ofa regularly scheduled meeting. 15A N.C.A.C. 07J .0701(e). The 
dates ofCRC meetings can be found at DCM's website: www.nccoastalmanagement.net 

If there are controverted facts that are significant in determining the propriety of a variance, or if 
the Commission determines that more facts are necessary, the facts will be determined in an 
administrative hearing. 15A N.C.A.C. 07J .0701(b). 

VARIANCE CRITERIA 

The petitioner has the burden of convincing the CRC that it meets the following criteria: 

(a) Will strict application of the applicable development rules, standards, or orders issued 
by the Commission cause the petitioner unnecessary hardships? Explain the 
hardships. 

(b) Do such hardships result from conditions peculiar to the petitioner's property such as 
the location, size, or topography of the property? Explain. 

(c) Do the hardships result from actions taken by the petitioner? Explain. 

(d) Will the variance requested by the petitioner (l) be consistent with the spirit, purpose, 
and intent of the rules, standards or orders issued by the Commission; (2) secure the 
public safety and welfare; and (3) preserve substantial justice? Explain. 

Please make your written arguments that Petitioner meets these criteria on a separate piece ofpaper. 
The Commission notes that there are some opinions ofthe State Bar which indicate that non-attorneys 
may not represent others at quasi-judicial proceedings such as a variance hearing before the 
Commission. These opinions note that the practice ofprofessionals, such as engineers, surveyors or 
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contractors, representing others in quasi-judicial proceedings through written or oral argument, may be 
considered the practice oflaw. Before you proceed with this variance request, you may wish to seek the 
advice ofcounsel before having a non-lawyer represent your interests through preparation ofthis 
Petition. 

For this variance request to be complete, the petitioner must provide the information listed 
below. The undersigned petitioner verifies that this variance request is complete and 
includes: 

-J	 The name and location of the development as identified on the permit application; 

-J	 A copy of the permit decision for the development in question; 

-J	 A copy of the deed to the property on which the proposed development would be located; 

-J	 A complete description of the proposed development including a site plan; 

-J	 A stipulation that the proposed development is inconsistent with the rule at issue; 

-J	 Proofthat notice was sent to adjacent owners and objectors*, as required by 15A 

N.C.A.C. 07J .0701(c)(7); 

N/A	 Proof that a variance was sought from the local government per 15A N.C.A.C. 07J
 
.0701(a), if applicable;
 

-J	 Petitioner's written reasons and arguments about why the Petitioner meets the four
 
variance criteria, listed above;
 

-J	 A draft set ofproposed stipulated facts and stipulated exhibits. Please make these 

verifiable facts free from argument. Arguments or characterizations about the facts 
should be included in the written responses to the four variance criteria instead of being 
included in the facts. 

-J	 This form completed, dated, and signed by the Petitioner or Petitioner's Attorney. 

*Please contact DCM or the local permit officer for a full list ofcomments received on your 
permit application. Please note, for CAMA Major Permits, the complete permit file is kept in the 
DCM Morehead City Office. 
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ursuant to statute, the undersigned hereby requests a variance. 

Date 

1. Clark Wright, Jr. 
Printed Name of Petitioner or Attorney 

icw@dhwlegal.com 
Email address of Petitioner or Attorney 

209 Pollock Street 
Mailing Address 

(252) 514-2828, Ext. 1 
Telephone Number of Petitioner or Attorney 

New Bern, NC 28560 
City State Zip 

(252) 514-9878 
Fax Number of Petitioner or Attorney 

DELIVERY OF THIS HEARING REQUEST 

This variance petition must be received by the Division of Coastal Management at least six (6) 
weeks before the first day of the regularly scheduled Commission meeting at which it is heard. A 
copy of this request must also be sent to the Attorney General's Office, Environmental Division. 
15A N.C.A.C. 07J .0701(e). 

Contact Information for DCM: 

By mail, express mail or hand delivery: 
Director 
Division of Coastal Management 
400 Commerce Avenue 
Morehead City, NC 28557 

By Fax: 
(252) 247-3330 

By Email: 
Check DCM website for the email 
address of the current DCM Director 
www.nccoastalmanagement.net 

Revised: July 2014 

Contact Information for Attorney General's Office: 

By mail: 
Environmental Division 
9001 Mail Service Center 
Raleigh, NC 27699-9001 

By express mail: 
Environmental Division 
114 W. Edenton Street 
Raleigh, NC 27603 

By Fax: 
(919) 716-6767 
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ATTACHMENT E: 

STIPULATED EXHIBITS INCLUDING POWERPOINT 

1. 1970 Deed to Petitioner’s Father 
2. Tax Card for Site 
3. Aerial images from 2008-2016 from Google Earth 2008-2016 provided by 

Petitioners 
4. Aerial images from 2008-2016 from DCM- with measurements  
5. 2017 Deed to Petitioners 
6. CAMA Minor Permit Application with Site plans and survey 
7. Notice of application to adjacent riparian owners, with green card info 
8. August 23, 2017 Denial letter 
9. Notice of variance to adjacent riparian owners, with replies in support 
10. Written support of variance by across-the-street neighbor 
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Pender County Image Viewer

http://gis.pendercountync.gov/TaxCardReader/Default.aspx?Id=4224-91-4568-0000[10/25/2017 1:55:01 PM]
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Pender County Image Viewer

http://gis.pendercountync.gov/TaxCardReader/Default.aspx?Id=4224-91-4568-0000[10/25/2017 1:55:01 PM]
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1924 S. Shore Drive
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1924 S. Shore Drive
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VARIANCE REQUEST 
For

Michael and Mary Drummond

Project Location: 1924 S. Shore 
Drive, Surf City, NC

November 7-8, 2017
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Michael and Mary Drummond  Variance Request
November 7-8, 2017

Department of Environmental Quality

Approximate 
Site Location
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General Vicinity map, Google Earth 2017

Project 
Location
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Subject property per Pender County GIS
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View of property looking east from NC Highway 
50, Surf City, NC. Photo taken by DCM staff on 

10/12/17.
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First Line of Stable Natural 
Vegetation as determined by 

DCM staff 4/18/2017. 

View looking south from frontal dune. Photo taken 
by DCM staff on 10/12/17.
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Photo looking north from street side deck adjacent to 
southern wing. Photo taken by DCM staff 10/12/17.

Proposed 37 
sq. ft. addition 
to total floor 

area.
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Photo looking south from street side deck adjacent 
to northern wing. Photo taken by DCM staff 10/12/17.

Proposed 37 sq. ft. 
addition to total 

floor area.

Proposed 45 sq. ft. 
uncovered 
walkway
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View of area to be 
enclosed

Photo provided by Petitioner, received by DCM on 10/19/17.
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View looking east from S. Shore Drive 
showing area to be enclosed. Photo 
was provided by the Petitioner and 

received by DCM on 10/19/2017.
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View looking south from 
existing deck showing 

proposed enclosure location 
(i.e. below drip line). 

Photo provided by Petitioner and 
received by DCM on 10/19/2017.
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View of Petitioner’s property looking west from beach.

Photo provided by Petitioner, date uncertain.
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First Line of Stable Natural 
Vegetation per DCM. 4/18/17

Approximate location 
of 60-foot setback. 

Ocean

Proposed addition to 
total floor area.

(37 sq. ft.)
Proposed new 
covered stairs

General overview of proposed work provided as part 
of CAMA minor permit application package. With 

Powerpoint detail 

Proposed deck 
expansion (+/- 105 sq. ft.)
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General overview of proposed work provided as part of 
CAMA minor permit application package. Without Powerpoint 

detail.

Existing 
Decking to 

remain Existing 
decking to be 

removed
New deck 
addition

069



070




