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TO:  The Coastal Resources Commission 
 
FROM: Christine A. Goebel, Assistant General Counsel 
 
DATE:  June 28, 2016 (for the July 12-13, 2016 CRC Meeting) 
 
RE:  Variance Request by Mark and Kellyanne Engel (CRC-VR-16-01) 
 
 
 Petitioners Mark and Kellyanne Engel (“Petitioners”) own an oceanfront lot on the west 
end of the Town of Oak Island. The property is located within the Commission’s Ocean Hazard 
Area of Environmental Concern (“AEC”). On January 21, 2016, Petitioners, through counsel, 
filed a CAMA Minor Permit application in order to deck over a hole in an oceanfront deck which 
used have a swimming pool in it until the pool was undermined and removed. On February 12, 
2016, the Town of Oak Island’s Coastal Area Management Act (“CAMA”) Local Permitting 
Officer (“LPO”) denied Petitioner’s CAMA Minor Permit application as it was inconsistent with 
the applicable setback rules, where the remaining pool deck is currently waterward of the 
vegetation line. On March 10, 2016, Petitioners, though counsel, filed this variance petition in 
order to have the oceanfront setback rules varied so they could deck over the hole in the deck, as 
proposed in their permit application. 
 
The following additional information is attached to this memorandum: 
 
Attachment A:  Relevant Rules 
Attachment B:  Stipulated Facts 
Attachment C:  Petitioner’s Positions and Staff’s Responses to Variance Criteria 
Attachment D:  Petitioner’s Variance Request Materials 
Attachment E:  Stipulated Exhibits including powerpoint 
 
 
 
 
 
 
 
cc(w/enc.):  Gary Lawrence, Petitioners’ Attorney, electronically 
   Mary Lucasse, Special Deputy AG and CRC Counsel, electronically 
   Donna Coleman, Town of Oak Island CAMA LPO, electronically 
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RELEVANT STATUTES OR RULES                                                            APPENDIX A 

 

15A NCAC 07H .0301 OCEAN HAZARD CATEGORIES 

The next broad grouping is composed of those AECs that are considered natural hazard areas along 
the Atlantic Ocean shoreline where, because of their special vulnerability to erosion or other 
adverse effects of sand, wind, and water, uncontrolled or incompatible development could 
unreasonably endanger life or property. Ocean hazard areas include beaches, frontal dunes, inlet 
lands, and other areas in which geologic, vegetative and soil conditions indicate a substantial 
possibility of excessive erosion or flood damage. 

 

15A NCAC 07H .0302 SIGNIFICANCE OF THE OCEAN HAZARD CATEGORY 

(a) The primary causes of the hazards peculiar to the Atlantic shoreline are the constant forces 
exerted by waves, winds, and currents upon the unstable sands that form the shore. During storms, 
these forces are intensified and can cause significant changes in the bordering landforms and to 
structures located on them. Ocean hazard area property is in the ownership of a large number of 
private individuals as well as several public agencies and is used by a vast number of visitors to 
the coast. Ocean hazard areas are critical, therefore, because of both the severity of the hazards 
and the intensity of interest in the areas. 

(b) The location and form of the various hazard area landforms, in particular the beaches, dunes, 
and inlets, are in a permanent state of flux, responding to meteorologically induced changes in the 
wave climate. For this reason, the appropriate location of structures on and near these 
landforms must be reviewed carefully in order to avoid their loss or damage. As a whole, the 
same flexible nature of these landforms which presents hazards to development situated 
immediately on them offers protection to the land, water, and structures located landward 
of them. The value of each landform lies in the particular role it plays in affording protection to 
life and property. (The role of each landform is described in detail in Technical Appendix 2 in 
terms of the physical processes most important to each.) Overall, however, the energy dissipation 
and sand storage capacities of the landforms are most essential for the maintenance of the 
landforms' protective function. 
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15A NCAC 07H .0303 MANAGEMENT OBJECTIVE OF OCEAN HAZARD AREAS 

(a) The CRC recognizes that absolute safety from the destructive forces indigenous to the Atlantic 
shoreline is an impossibility for development located adjacent to the coast. The loss of life and 
property to these forces, however, can be greatly reduced by the proper location and design of 
structures and by care taken in prevention of damage to natural protective features particularly 
primary and frontal dunes. Therefore, it is the CRC's objective to provide management policies 
and standards for ocean hazard areas that serve to eliminate unreasonable danger to life and 
property and achieve a balance between the financial, safety, and social factors that are involved 
in hazard area development. 

(b) The purpose of these Rules shall be to further the goals set out in G.S. 113A-102(b), with 
particular attention to minimizing losses to life and property resulting from storms and long-
term erosion, preventing encroachment of permanent structures on public beach areas, 
preserving the natural ecological conditions of the barrier dune and beach systems, and 
reducing the public costs of inappropriately sited development. Furthermore, it is the 
objective of the Coastal Resources Commission to protect present common-law and statutory 
public rights of access to and use of the lands and waters of the coastal area. 

 

15A NCAC 07H .0304 AECS WITHIN OCEAN HAZARD AREAS 

The ocean hazard AECs contain all of the following areas: 

(1) Ocean Erodible Area. This is the area where there exists a substantial possibility of excessive 
erosion and significant shoreline fluctuation. The oceanward boundary of this area is the mean low 
water line. The landward extent of this area is determined as follows: 

(a) a distance landward from the first line of stable and natural vegetation as defined in 15A NCAC 
07H .0305(a)(5) to the recession line established by multiplying the long-term annual erosion rate 
times 60; provided that, where there has been no long-term erosion or the rate is less than two feet 
per year, this distance shall be set at 120 feet landward from the first line of stable natural 
vegetation. For the purposes of this Rule, the erosion rates are the long-term average based on 
available historical data. The current long-term average erosion rate data for each segment of the 
North Carolina coast is depicted on maps entitled “2011 Long-Term Average Annual Shoreline 
Rate Update” and approved by the Coastal Resources Commission on May 5, 2011 (except as such 
rates may be varied in individual contested cases, declaratory, or interpretive rulings). In all cases, 
the rate of shoreline change shall be no less than two feet of erosion per year. The maps are 
available without cost from any Local Permit Officer or the Division of Coastal Management on 
the internet at http://www.nccoastalmanagement.net; and (b) a distance landward from the 
recession line established in Sub-Item (1)(a) of this Rule to the recession line that would be 
generated by a storm having a one percent chance of being equaled or exceeded in any given year. 
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15A NCAC 07H .0306 GENERAL USE STANDARDS FOR OCEAN HAZARD AREAS 

(a) In order to protect life and property, all development not otherwise specifically exempted or 
allowed by law or elsewhere in the Coastal Resources Commission’s rules shall be located 
according to whichever of the following is applicable: 

(1) The ocean hazard setback for development is measured in a landward direction from the 
vegetation line, the static vegetation line, or the measurement line, whichever is applicable. 

(2) In areas with a development line, the ocean hazard setback line shall be set at a distance in 
accordance with Subparagraphs (a)(3) through (9) of this Rule. In no case shall new development 
be sited seaward of the development line. 

(3) In no case shall a development line be created or established below the mean high water line. 

(4) The setback distance shall be determined by both the size of development and the shoreline 
long term erosion rate as defined in Rule .0304 of this Section. “Development size” is defined by 
total floor area for structures and buildings or total area of footprint for development other than 
structures and buildings. Total floor area includes the following: 

(A) The total square footage of heated or air-conditioned living space; 

(B) The total square footage of parking elevated above ground level; and 

(C) The total square footage of non-heated or non-air-conditioned areas elevated above ground 
level, excluding attic space that is not designed to be load-bearing. 

Decks, roof-covered porches, and walkways are not included in the total floor area unless they are 
enclosed with material other than screen mesh or are being converted into an enclosed space with 
material other than screen mesh. 

(5) With the exception of those types of development defined in 15A NCAC 07H .0309, no 
development, including any portion of a building or structure, shall extend oceanward of the 
ocean hazard setback distance. This includes roof overhangs and elevated structural components 
that are cantilevered, knee braced, or otherwise extended beyond the support of pilings or footings. 
The ocean hazard setback is established based on the following criteria: 

(A) A building or other structure less than 5,000 square feet requires a minimum setback of 60 feet 
or 30 times the shoreline erosion rate, whichever is greater; 
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15A NCAC 07H .0309 USE STANDARDS FOR OCEAN HAZARD AREAS: EXCEPTIONS 

(a) The following types of development shall be permitted seaward of the oceanfront setback 
requirements of Rule .0306(a) of the Subchapter if all other provisions of this Subchapter 
and other state and local regulations are met: 
*** 

(3) elevated decks not exceeding a footprint of 500 square feet; 

(4) beach accessways consistent with Rule .0308(c) of this Subchapter; 

(9) swimming pools. 

In all cases, this development shall be permitted only if it is landward of the vegetation line 
or static vegetation line, whichever is applicable; involves no alteration or removal of primary 
or frontal dunes which would compromise the integrity of the dune as a protective landform or the 
dune vegetation; has overwalks to protect any existing dunes; is not essential to the continued 
existence or use of an associated principal development; is not required to satisfy minimum 
requirements 
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STIPULATED FACTS                                                                            ATTACHMENT B 

1. Petitioners Mark and Kellyanne Engel (“Petitioners”) are the owners of an oceanfront lot 
and home, located at 6601 West Beach Drive in Oak Island, Brunswick County, North Carolina 
(the “Site”). The deed for the sale of the Site was recorded on April 17, 2014 in the Brunswick 
County Registry, a copy of which is attached as a Stipulated Exhibit. This deed transferred Lot 5 
and the eastern half of Lot 6, Block 135 of King’s Lynn of Long Beach (now Oak Is.), as shown 
on Map Book 3, Page 113. 

2. Between 2014 when Petitioners purchased the Site and 1974, there are six deeds 
transferring the Site which all describe the property as Lot 5 and the eastern half of Lot 6, Block 
135 of King’s Lynn of Long Beach as shown on Map Book 3, Page 113 of the Brunswick 
County registry.  See deeds recorded at deed 3518/1382 in 2014, deed 1754/397 in 2003, deed 
562/893 in 1984, deed 369/44 in 1977, and deed 317/514 in 1974. Copies of these deeds are 
attached. None of these deeds purport to transfer riparian rights. 

3. In the deed dated July 1, 1960 and recorded at Deed Book 150, Page 737 of the 
Brunswick County Registry, a copy of which is attached, the Grantors Jetton King and wife 
Mary King, and L.P. McLendon Jr. and wife Mary I. McLendon transferred to the Grantees 
Melvin and Jane Anne Clanton, Lot 5 and the eastern half of Lot 6, Block 135 of King’s Lynn 
and also state “It is the intent and purpose of this deed to convey to the parties of the second part 
both riparian and accretive rights incident to the ownership of said lands.” 

4. Map Book 3, Page 113 has no indications on it that riparian rights were being transferred 
with the individual lots, and shows the Site as having 150’ long side boundaries.  A copy of this 
Map is attached. 

5. The Site is located within the Ocean Erodible Area of Environmental Concern (AEC). 
The Site is NOT located within the Inlet Hazard AEC and the boundary of the Inlet Hazard AEC 
is approximately 0.15 miles to the west of the Site.  N.C.G.S. 113A-118 requires that a CAMA 
permit be obtained before any development takes place in an AEC, on the Site or otherwise. 

6. Current conditions on the Site include an existing two-story piling-supported residence 
with a heated area of 3,898 square feet, and a non-heated area of 1,010 square feet per the tax 
card, a copy of which is attached.  The Site also has an existing beach accessway and deck at the 
waterward end of the walkway. 

7. The Commission’s current Average Annual Erosion Rate for the Site is 2-feet per year. 

8. This portion of Oak Island where the Site is located is NOT located within the bounds of 
a large-scale beach nourishment project and so is NOT subject to a static vegetation line (while 
other parts of Oak Is. are subject to a static vegetation line).  The applicable measurement line is 
the first line of stable and natural vegetation (FLSNV) per 15A NCAC 07H .0305 (a)(5) and 
(a)(9). 

9. Currently, the FLSNV is located landward of the deck, and an approximation of this line 
can be seen in the powerpoint. In the attached powerpoint, a 2014 aerial photograph shows the 
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deck landward of the FLSNV and a January 26, 2016 aerial photograph shows the deck 
waterward of the FLSNV.  The applicable 60-foot setback currently bisects the house, based on 
the current location of the FLSNV. 

10. Based on the applicable 2 feet per year erosion rate, the applicable Ocean Hazard Setback 
for development on this Site, being a structure less than 5,000 square feet is 60-feet landward of 
the FLSNV. 

11. The Commission’s rules at 15A NCAC 07H .0309 allow for some development within 
the setback, but all must be landward of the FLSNV, including elevated decks not exceeding a 
footprint of 500 square feet, beach accessways, and gazebos. Pursuant to 15A NCAC 07H 
.0306(a)(5) and .0309(a), no development is allowed waterward of the FLSNV. 

12. On or about February 15, 2006, the prior owners of the Site, Fran & Paula Daily, applied 
for a CAMA Minor Permit through their agents Southland Construction Company, Inc., to 
develop the house, septic, driveway and a swimming pool. A copy of the application materials is 
attached.  On March 8, 2006, the Oak Island LPO Ms. Coleman, responded with a letter 
identifying materials their application was lacking. On June 6, 2006, the LPO issued CAMA 
Minor Permit OI-06-18 authorizing, among other things, a deck, walkway and pool within the 
oceanward deck on the Site located landward of the FLSNV as located on November 11, 2005. A 
copy of this permit and the site plan are attached. The site plan shows the waterward property 
line bisecting the waterward deck with the pool in it.  

13. Between its installation in 2006 and the present, sand underneath the pool washed away 
and the pool was left unsupported. Since their purchase in 2014, Petitioners had the pool 
removed and now there is an existing hole, approximately 8’8” by 20’4” in the deck where the 
pool used to be.  This can be seen in attached site photos. 

14. On or about January 21, 2016, Petitioners, through their attorney Gary Lawrence, applied 
for a CAMA Minor Permit in order to “board up the hole left when the pool moved.”  A copy of 
the application materials is attached. While there were references to a hot tub on the site plan, no 
hot tub is proposed as part of this variance. 

15. On the site plan used for the 2016 permit application, the waterward property line is 
shown to bisect the deck where the pool was located.  The site plan also shows that the 
“vegetation line” is located landward of the deck at issue. A copy of this site plan is attached. 

16. When Petitioners purchased the Site, the realtor and closing attorney indicated that the 
property line bisected the existing deck, but that unless the deck was destroyed more than 50%, 
they could repair the structure.   

17. DCM lacks jurisdiction to make determinations of property ownership and made no such 
determination by either processing the Petitioners’ various permit applications or by proceeding 
with the variance process. 

18. The deck at issue is 16’ by 30’ and the existing squared-off hole is approximately 8’8” by 
20’4” or approximately 176 square feet.  
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19. The CAMA LPO for the Town of Oak Island received no objections or comments 
regarding Petitioners’ CAMA Minor Permit application from the public or adjacent owners. 

20. On February 12, 2016, the Town of Oak Island’s CAMA LPO denied Petitioners’ permit 
application as it was inconsistent with the Commission’s rules at 15A NCAC 07H .0309(a)(3) as 
the site of the proposed development is located seaward of the 1998 static line. However, this 
Site is not located within an area subject to the static line.  The static line’s application ends 
approximately 0.25 miles west of the Site.  The parties stipulate that the mention of the 1998 
static line in the denial letter was incorrect, and the denial should have been based on .0309(a) 
and .0306(a) in that no development is authorized waterward of the FLSNV. 

21. On March 10, 2016, Petitioners, through their counsel Gary Lawrence, filed this variance 
petition seeking a variance from the Commission’s rules which prohibit development seaward of 
the “vegetation line” (in this case, the FLSNV).  

22. In the spring of 2015, Petitioners planted dune vegetation seaward of their residence in an 
effort to stabilize the area, but these plantings are not yet considered stable or natural vegetation 
as those terms are used in the definition of a FLSNV. These plantings can be seen in the 
powerpoint slide. 

23. There are houses with sandbags less than two years old and issued pursuant to a 2014 
variance (to Golob, et al), approximately 125 feet to the west of the Site. These houses can be 
seen on the powerpoint slides. 

24. Aerial and ground-level site photographs are attached as exhibits which depict the Site, 
Petitioners’ home and deck, and the surrounding lots and homes. 

25. In this matter, the Division of Coastal Management is represented by Christine Goebel, 
Assistant General Counsel for DEQ.  The Petitioner is represented by Gary Lawrence, Esq. of 
Southport.  

Stipulated Exhibits 

1. 2014 Deed to Petitioners recorded at Book 3518, Page 1382 
2. Map Book 3, Page 113 sowing this site 
3. Back deeds to the property including: 

a. 2003 deed at 1754/397 
b. 1984 deed at 562/893 
c. 1977 deed at 369/44 
d. 1974 deed at 317/514 

4. 1960 Developer’s deed at 150/737 
5. Tax Card for Petitioner’s Site 
6. 2006 Daily CAMA minor permit application and Site Plan 
7. CAMA Minor Permit OI-06-18 issued February 15, 2006 to Daily 
8. 2016 CAMA Minor Permit application for Petitioners including Site Plan 
9. February 12, 2016 CAMA Permit Denial Letter to Petitioners 
10.  Powerpoint with aerial and ground level site photographs 
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PETITIONERS’ and STAFF’S POSITIONS                                              ATTACHMENT C 

 

I. Will strict application of the applicable development rules, standards, or orders 
issued by the Commission cause the petitioner unnecessary hardships? If so, the 
petitioner must identify the hardships. 
 

Petitioners’ Position: Yes. 
 
At the time Petitioners purchased the property, there existed a boardwalk from the house, over the 
dune ridge, to a deck with steps down to the beach. The deck had a prefabricated swimming pool 
in the middle of the deck. Over time, the sand underneath the pool washed away and the pool was 
left hanging from the deck. Petitioners removed the pool and are left with a deck with a sizeable 
hole in the middle. Petitioners desire to cover this hole with deck boards. If Petitioners cannot take 
this action, they are left with a real safety hazard. This is true not only for Petitioners and their 
guests, but anyone walking on the beach who might come on the deck to enjoy the view. 
 
Staff’s Position: No.  

Petitioners seek a variance from the Commission’s oceanfront setback rules, which prohibit 
development waterward of the First Line of Stable and Natural Vegetation (FLSNV) except in the 
limited cases of oceanfront piers providing public access and state-owned bridges. While there are 
some exceptions (15A NCAC 07H .0309) to the oceanfront erosion setback rules (60-feet 
landward from FLSNV in this case), that allow limited   development within the setback area, the 
listed structures must be located landward of the FLSNV. Structures allowed within the setback 
area include swimming pools, beach accessways, and 500 square feet of decking.  Those 
exceptions are how the existing swimming pool with decking and the beach accessway were 
permitted in 2006. However, the Commission’s rules regarding the Ocean Hazard AEC 
acknowledge that shoreline erosion is part of the oceanfront system, and the intent of the rules is 
“minimizing losses to life and property resulting from storms and long-term erosion, preventing 
encroachment of permanent structures on public beach areas, preserving the natural ecological 
conditions of the barrier dune and beach systems, and reducing the public costs of inappropriately 
sited development” (15A NCAC 07H .0303(b)). 

Staff contend that while Petitioners face a hardship by not being able to deck over the hole left by 
the undermined swimming pool and admittedly causing safety concerns, given the oceanfront 
erosion on the lot which undermined the pool and caused the vegetation to move landward so that 
the remaining pool deck is located waterward of the vegetation line and on the public beach, the 
strict application of the Commission’s oceanfront setback rules does not cause Petitioners’ 
unnecessary hardships. Additionally, Staff note that the remaining deck was intended to serve a 
swimming pool which no longer exists, and was not a stand-alone deck. 
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II. Do such hardships result from conditions peculiar to the petitioner’s property, 
such as location, size, or topography of the property? Explain. 
 

Petitioners’ Position: Yes. 
 
The existing deck was built prior to Petitioners purchasing the property. The previous owners 
obtained a CAMA permit to build the boardwalk and deck, containing the pool. The boardwalk 
goes up and over the dune and provides ingress and egress to and from the beach and the residence. 
Based on the size of the deck and the size and location of the current hole, the petitioners have a 
real safety hazard. The deck as currently exists it is not functional or safe. 
 
Staff’s Position: No.  
 
Staff agrees that the deck was built by the prior owner who received a CAMA permit to construct 
the deck. Staff also notes that the portion of the existing boardwalk (or beach accessway) located 
landward of the FLSNV is a conforming structure allowed by rule, providing Petitioners access 
the beach while limiting impact to the protective dune system. The deck and portion of the 
walkway waterward of the FLSNV are non-conforming and not allowed by rule as they now lie 
on the public trust beach seaward of the FLSNV. Staff notes that hardship of the shoreline erosion 
on the lot, and specifically that which has occurred since Petitioners’ purchase of the lot in 2014, 
is not atypical for an ocean shoreline, and is contemplated in the Commission’s rules for the Ocean 
Hazard AECs. Staff identify no peculiar conditions on the property which cause Petitioners’ 
hardship. 
 

 
III. Do the hardships result from the actions taken by the Petitioner? Explain. 

 
Petitioners’ Position: No. 
 
The hardship does not result from actions taken by the Petitioners. The deck (with swimming pool) 
was built by the Petitioners predecessor in title and was done with a valid CAMA Permit. The 
shifting sand caused the pool to become detached from the deck and created a safety issue. 
Petitioners seek to correct this situation. Petitioners contend that decking over the hole in the deck 
is the most reasonable and practical solution to this problem. 
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Staff’s Position: No.  
 
While Staff agree that Petitioners did not cause the erosion of the vegetation line and dune system 
on their lot and did not cause the deck to be located waterward of the FLSNV vegetation line, 
shoreline erosion, and specifically that erosion which has occurred since Petitioners’ purchase of 
the lot in 2014, is not atypical for an ocean shoreline, and is contemplated in the Commission’s 
rules for the Ocean Hazard AECs.  Staff disagree that decking over the hole in a structure now 
located waterward of the FLSNV is the most practical solution. 
 
Staff suggest that Petitioners could also address the safety concerns about the hole in the deck by 
removing the deck structure from the public trust beach waterward of the FLSNV, and retaining 
the dune accessway.  Depending on how much decking Petitioners already have within the setback 
area (the first 60-feet of area landward of the FLSNV), Petitioners could construct up to 500 square 
feet of elevated decking to replace the use they now propose while meeting the rules, and not siting 
new development inappropriately where it is more at risk from long-term erosion and storm events. 

 
 

IV. Will the variance requested by the petitioner (1) be consistent with the spirit, 
purpose, and intent of the rules, standards, or orders issued by the Commission; 
(2) secure the public safety and welfare; and (3) preserve substantial justice? 
Explain. 
 

Petitioners’ Position: Yes. 
 
The variance requested by petitioners will be consistent with the spirit, purpose and intent of the 
rules or orders of the Commission; will secure the public safety and welfare; and will preserve 
substantial justice. The boardwalk and deck were constructed prior to Petitioners purchasing the 
property; and was done under a valid CAMA permit. Due to the removal of the pool, there is a 
safety concern. Decking over this hole will eliminate this safety issue and help preserve the deck. 
It is the most logical solution to this issue; will not cause any harm to the surrounding area and is 
in keeping with the spirit, purpose and intent of the rules or orders of the Commission. 
 
Petitioners have actively sought to further stabilize the beach dune by planting sea grass in the 
area. 
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Staff’s Position: No.  

 

Staff contends that granting a variance to Petitioners in order to vary the Commission’s oceanfront 
erosion setback rules so that Petitioners can add approximately 176 square feet of new decking is 
not consistent with the spirit, purpose, and intent of the Commission’s rules. The Commission’s 
rules have provided an oceanfront erosion setback since 1979, and while most structures are 
required to meet a setback landward of the FLSNV (in this case, 60-feet), the Commission has 
made exceptions to allow limited development within the setback area (See the nine structures 
listed in 07H .0309, above). However, the Commission has strictly limited new development 
waterward of the FLSNV, allowing only oceanfront piers providing public access and state-owned 
bridges (See 07H. 0309(d)). While the additional decking proposed may seem an insignificant 
amount of square footage to allow in order to address the safety concerns of the hole in the existing 
deck , Staff believe the Commission should strictly enforce the near-ban on new development 
waterward of the FLSNV as the Petitioner has other options which include relocating the deck 
within the setback area where it is allowed by rule. 

Staff contends that granting a variance will not secure public safety and welfare.  While granting 
a variance in order to allow Petitioners will secure their own welfare and that of their guests, 
allowing new development waterward of the FLSNV will not secure public safety and welfare 
where the variance would be authorizing inappropriately sited development which can interfere 
with the public trust beach, be at greater risk for loss of property of Petitioners and their neighbors 
with more structure in harm’s way, and may become a cost to the public if the public will have to 
pay to remove the deck as future post-storm debris.  

Finally, Staff contends that granting a variance would not preserve substantial justice where the 
Commission’s rules already make several exceptions for development which does not have to meet 
the oceanfront erosion setback rule, but this “exception to the exceptions” would go further and 
allow new development on the public trust beach waterward of the FLSNV.  
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ATTACHMENT D: 

PETITIONERS’ VARIANCE REQUEST MATERIALS 
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ATTACHMENT E: 

STIPULATED EXHIBITS INCLUDING POWERPOINT 
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Google Earth Imagery 10/2014
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Engel Residence

DCM Aerial Reference Photo

January 29, 2016
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Existing Pool Deck

Photo taken from rear 
of house

March 9, 2016
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Existing Pool Deck

Photo taken facing West 

April 7, 2016
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Existing Pool Deck

Photo taken facing East

April 7, 2016
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Existing Pool Deck 

Photo taken facing North

April 7, 2016
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Engel Variance Request

VARIANCE CRITERIA    15A NCAC 07J.0703 (f)
-to grant a variance, the Commission must affirmatively find each of the following 
factors listed in G.S. 113A-120.1(a).
(A) that unnecessary hardships would result from strict application of the 

development rules, standards, or orders issued by the Commission;
(B) that such hardships result from conditions peculiar to the petitioner's property 

such as the location, size, or topography of the property;
(C) that such hardships did not result from actions taken by the petitioner; and
(D) that the requested variance is consistent with the spirit, purpose and intent of 

the Commission's rules, standards or orders; will secure the public safety and 
welfare; and will preserve substantial justice.
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