NC COASTAL RESOURCES COMMISSION
February 12-13, 2020
Beaufort Hotel
Beaufort, NC

The State Government Ethics Act mandates that at the beginning of any meeting the Chair remind all the members of their duty to avoid
conflicts of interest and inquire as to whether any member knows of any conflict of interest or potential conflict with respect to matters to

come before the Commission. If any member knows of a conflict of interest or potential conflict, please state so at this time.

Wednesday, February 12"

10:00 COASTAL RESOURCES ADVISORY COUNCIL MEETING

1:15 COMMISSION CALL TO ORDER*
e Roll Call
e Chair’s Comments
e Approval of November 19-20, 2019 Meeting Minutes
e Executive Secretary’s Report
e CRAC Report
1:45 VARIANCES
e Shinn Creek HOA - (CRC-VR-19-10), dredging in PNA
e Town of Sunset Beach - (CRC-VR-19-09), dredging and connecting waters
3:15  ACTION ITEMS
e Re-adoption of 15A NCAC 7A, 7H, 71, 7J, 7K, 7L & 7M — Periodic Review
of Existing Rules (CRC-20-01)
e Static Line Exception Re-Authorizations — Towns of Carolina Beach and Ocean
Isle Beach (CRC-20-03)
4:00 CRC RULE DEVELOPMENT
e Amendments to I5A NCAC 7H .0309 — Roofs over Decks
& Fill in the Setback (CRC-20-02)
o Shellfish Leases & Anticipated MFC Rulemaking
o Shellfish Leases and Permitting Update (CRC-20-04)
5:00 RECESS

Thursday, February 13™®

9:00 COMMISSION CALL TO ORDER¥*
e Roll Call
e  Chair’s Comments
9:15 OCEANFRONT RULES AND IMPLEMENTATION
e Continued Discussion of 15A NCAC 7H .0306 & 7J .1301 — Development
Lines and Line Exceptions (CRC-20-05)
e Amendments to 15A NCAC 7H .0312 Technical Standards for Beach Fill
Projects (CRC-20-06)
10:30 PUBLIC TRUST ISSUES

e Amendments to 15A NCAC 7M .0600 Floating Structure Policy (CRC-20-07)
o Shellfish Lease and Floating Structures
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11:15 PUBLIC INPUT AND COMMENT Renee Cahoon, Chair

11:30 LEGAL UPDATES Mary Lucasse
e Update on Litigation of Interest to the Commission (CRC-20-08)

11:45 OLD/NEW BUSINESS Renee Cahoon, Chair

12:00 ADJOURN

Executive Order 34 mandates that in transacting Commission business, each person appointed by the governor shall act always in the best interest of the
public without regard for his or her financial interests. To this end, each appointee must recuse himself or herself from voting on any matter on which the
appointee has a financial interest. Commissioners having a question about a conflict of interest or potential conflict should consult with the Chairman or legal
counsel.

* Times indicated are only for guidance and will change. The Commission will proceed through the agenda until completed;
some items may be moved from their indicated times.
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NC COASTAL RESOURCES COMMISSION (CRC)
November 19-20, 2019

Islander Hotel

Emerald Isle, NC
Present CRC Members
Renee Cahoon, Chair
Larry Baldwin, Vice-Chair
Robin Smith, Second Vice-Chair
Craig Bromby Phil Norris
Trace Cooper (absent 11/19) Lauren Salter
Bob Emory Robin Smith
Robert High ~(absent 11/19) Dick Tunnel}
Doug Medlin Angie Wills
Present CRAC Members
Rudi Rudolph, Chair

Spencer Rogers, Co-vice Chair
Bobby Outten, Co-vice Chair
Candy Bohmert

Daniel Brinn

Ike McRee

Mike Moore

David Moye

Todd Roessler

Debbie Smith

Dave Weaver

Rhett White

Present from the Office of the Attorney General
Mary L. Lucasse

Present from the Department of Environmental Quality, Office of the General Counsel
Christine A. Goebel '

CALL TO ORDER/ROLL CALL

Renee Cahoon called the meeting to order at 1:00 p.m. on September 18, 2019, reminding the
Commissioners of the need to state any conflicts due to Executive Order Number 34 and the
State Government Ethics Act. The State Government Ethics Act mandates that at the beginning
of each meeting the Chair remind all members of their duty to avoid conflicts of interest and
inquire as to whether any member knows of a conflict of interest or potential conflict with
respect to matters to come before the Commission. If any member knows of a conflict of interest
or a potential conflict of interest, please identify the conflict when the roll is called.
Commissioner Neal Andrew was absent. Alexander “Dick” Tunnell read his evaluation of
statement of economic interest from the State Ethics Commission, indicating a potential for




conflict, but no actual conflict. Mayor Doug Medlin administered the Oath of Office to
Commissioner Alexander “Dick” Tunnell. Based upon this roll call Chair Cahoon declared a
quorum.

CHAIR’S COMMENTS

Chair Cahoon reviewed the attendance policy as outlined in the CRC Internal Operating
Procedures and reminded Commissioners of their duty to attend meetings and communicate
absences to the Chair.

MINUTES

Larry Baldwin made a motion to approve the minutes of the September 18-19, 2019 Coastal
Resources Commission meeting. Phil Norris seconded the motion. The motion passed unanimously
(Cahoon, Baldwin, Bromby, Emory, Medlin, Norris, Salter, Smith, Wills).

EXECUTIVE SECRETARY’S REPORT
DCM Director Braxton Davis gave the following report:

Following this past weekend’s nor’easter, we are aware of impacts in Dare County, along Pea
Island and Hatteras Island. NC12 is still closed between Rodanthe and Oregon Inlet due to
overwash and flooding. There was also overwash along NC12 in Ocracoke but apparently no
additional road damage there. Repairs and dune reconstruction had already begun following
Dorian and will continue now that the storm has passed. We have advised Dare County that,
based on your rule change last year, sand that has accumulated on and around buildings,
structures, roads, parking areas, or pools can be redistributed without a permit, as long as it
remains within the Ocean Hazard Area (OHA), does not result in seaward expansion of a frontal
or primary dune, and the sand is beach compatible. In all cases, before taking any action a
property owner should first contact their LPO or the DCM field rep for a case-by-case review.

Next, some updates on the regulatory side of DCM:

- The Division issued a CAMA major permit to the Town of Sunset Beach on October 28

authorizing the dredging of the canal system and a portion of Jinks Creek, along with the
' placement of beach quality dredged material on an adjacent beachfront area. The permit was
conditioned to limit dredging depths in Jinks Creek based on the depths of connecting waters.

- The Town of Ocean Isle Beach recently submitted a renewal request for its Terminal Groin
project. This is the first renewal request which means the project will be renewed for an
additional two years as litigation involving the federal permit continues.

- A preconstruction meeting with the NC Ports regarding the expansion of the turning basin in
Wilmington took place on October 25 and that project is expected to begin now that the
Corps permit has been issued. The Commission issued a variance for this project and the NC
Port has requested a minor modification to extend the dredge time past January 1, 2020. That
modification request is currently under review.

Several beach nourishment and inlet dredging projects are set to take place this winter, including:
- Bogue Banks (Emerald Isle, Indian Beach, Pine Knoll Shores and Atlantic Beach —

Offshore Dredged Material Disposal Site)
- North Topsail Beach dune restoration project (truck haul)



- Surf City dune restoration project (truck haul)

- Topsail Beach renourishment (dredging Topsail Inlet, Topsail Creek, and part of
Banks Channel)

- Figure 8 renourishment (Mason Inlet relocation and Banks Channel)

- An application from QOak Island for a beach project is currently under review with
proposed dredging of Jay Bird Shoals/Middle Ground area.

- Federal navigation dredging projects (at Brown’s Inlet with beach placement on
Onslow Beach, New River Inlet crossing with placement on North Topsail Beach,
and Carolina Beach Inlet/Snows Cut dredging with placement on Masonboro Island
via Fed Consistency Review)

- upcoming maintenance dredging of the South Ferry Channel at Hatteras Inlet by Dare
County

- This morning we issued Wrightsville Beach federal consistency determination for
2036 EA.

Finally, the Washington Regional office is fielding more calls from Ocracoke Island, which is a
good thing, as residents continue to recover from Hurricane Dorian which brought major
flooding to the island. The Division continues to keep a line of communication open with Hyde
County government through this difficult time.

POLICY & PLANNING

As you will recall, WesternGeco filed an appeal in July regarding DCM’s objection to their
proposal to conduct seismic surveys off the North Carolina coast. North Carolina’s objection was
based on a finding that the proposed seismic testing was not consistent with the state’s coastal
management program. The appeal is to be considered by the U.S. Department of Commerce
Secretary in accordance with the federal Coastal Zone Management Act. Mary Lucasse will
provide additional details in her legal update later in the meeting.

Wind Energy

An offshore wind conference was held in Raleigh last week with leaders in the wind industry.
Avingrad is in the process of developing a Site Assessment Plan and a federal Consistency
Determination will come to us in the future for the Construction and Operations Plan for the

Kitty Hawk WEA.

Land Use Plans
The Division did not receive any land use plan amendment since the last meeting.

Public Access Program

DCM has received 14 applications from 14 local governments requesting over $2.4M in funding
from the Public Beach and Coastal Waterfront Access Program. DCM has approximately $1M
available for access projects during this fiscal year and has invited 10 local governments to
submit final applications with more detailed information. In response, 8 local governments
submitted applications for projects totaling $1.03M. Pending Department approval, DCM expect
to make awards ranging from $47,000 to $280,000 for projects that include boardwalks, ADA
accessible improvements, ocean access improvements, and land acquisition for new waterfront

facilities.



Post Storm Resiliency Efforts
I am very pleased to announce that from the $8M received by DEQ from the 2019 Disaster
Recovery Act for infrastructure and cleanup needs, DCM was allocated $830,000:

o $130,000 for a Temp Solutions position (2 years) within our Coastal Reserve program to
work on a significant project with Carteret County, TNC, the Town of Beaufort, and the
Rachel Carson National Estuarine Research Reserve related to sediment management and
coastal resilience;

s $500,000 for a DCM-issued RFP for county and local vulnerability assessments,
resilience planning, and engineering/design studies in the 20 coastal counties (up to $50K
for individual projects); and

o $200,000 for a Temp Solutions position (2.5 years) for a Coastal Resilience Specialist at
DCM to work with NCORR (NC Office of Recovery and Resiliency) to establish a new
framework for coastal resilience planning in NC, and to oversee the DCM RFP.

This funding will provide DCM with significant momentum in getting a true coastal resilience
program off the ground over the coming yeats.

Upcoming Public Hearings

The Division has scheduled public hearings for the proposed Inlet Hazard Arca maps and
associated use standards in Brunswick, New Hanover, Onslow, Pender, Carteret, Hyde, and Dare
Counties. The hearing schedule is available at the table.

Coastal Reserve

NOAA is currently seeking public comments on the N.C. National Estuarine Research Reserve’s
revised draft management plan. NOAA requires periodic revision of management plans for sites
in the National Estuarine Research Reserve System. Details regarding the NOAA public
comment period are at www.federalregister.gov; the comment period closes November 27. The
Reserve program also held public meetings in Corolla, Beaufort, and Wilmington November 4-6.

All Reserve sites have been reopened to visitors after Hurricane Dorian. We appreciate the
assistance from partners and volunteers who assisted Reserve staff in getting the sites ready and
safe to reopen; including the NC Forest Service, NC Wildlife Resources Commission, and The

Nature Conservancy.

Very pleased to announce that the state has purchased 35 acres in Sunset Beach to be added to
the Bird Island Coastal Reserve. The addition of the oceanfront Sunset Beach West propetty,
which is located between the end of West Main Street in Sunset Beach and the Bird Island
Reserve’s eastern boundary, ensures long-term habitat protection, allows the public to directly
access the Bird Island Reserve from public access points in Sunset Beach, and resolved ongoing
litigation regarding the ownership and development of the site.

Also, very pleased to announce that DCM received funding from the USFWS National Coastal
Wetlands Conservation Grant Program to purchase 35.6 acres of maritime forest and wetlands on
Little Collington Island, known as the Meter Point tract, for incorporation into the Kitty Hawk



Woods Coastal Reserve. The $912,750 grant from USFWS is matched by a donation from the
seller to complete the purchase. The purchase will protect the Meter Point tract from
development and conserve critical maritime forest and wetland habitats for a variety of important
aquatic and terrestrial species. The Council of State approved the purchase at its November
meeting.

The Reserve is working with NC DEQ, NC Wildlife Resources Commission, and the NC Coastal
Federation to hold workshops for government officials to learn about local and State-level efforts
to address abandoned and derelict vessels, including those generated by Hurricane Florence. The
workshops will also address community eligibility to participate in upcoming State vessel
removal efforts, and successes and challenges associated with managing abandoned and derelict
vessels. The first workshop was held Nov. 15 in Washington and the second workshop will be
held Nov. 25 in Wilmington. These workshops build on the presentation by Paula Gillikin and
the Coastal Federation at the last CRC meeting.

Fall local advisory committee meetings will be held in December for all 10 sites. Meeting details
are available on the Reserve’s event calendar.

Staff News
We are pleased to announce several new folks and some new changes at DCM following on all
the vacancies I’ve reported at your past meetings. First, Ellie Davis has accepted the accounts
payable position in the Morchead District Office. Ellie comes to us from the Division of Marine
Fisheries, where she worked for the last 12 years. Christy Simmons will be the PIO for DCM
effective December 2. After more than 35 years in the Triangle, Christy will be moving back to
~ eastern North Carolina and working in our Morehead City office. Before joining DEQ in 2018,
Christy worked in marketing at the Herald-Sun Newspaper in Durham, as manager of public
relations for the Food Bank of Central & Fastern North Carolina, and as director of
communications and marketing at her alma mater, N.C. Central University. We would also like
to welcome Audy Peoples, who has begun working for the Division as a field representative in
the Elizabeth City Office. Audy’s first day was last week (November 12th) and he also comes to
us from the Division of Marine Fisheries, where he worked in the Observer Program for 2 years.
He has a Bachelor’s degree from Elizabeth City State University where he majored in Marine
Environmental Science as well as a Master’s degree in Ecology from the University of Maryland
Eastern Shore. As you will recall, Debbie Wilson officially retired on November 1st after 9 years
as the District Manager in the Wilmington Office. I'm happy to report that Tara MacPherson has
moved into the role of District Manager in Wilmington. Tara is in the process of hiring a new
field representative to cover her previous position. And as you will recall, Doug Huggett '
officially retired just after your last meeting, and I am happy to report that Jonathan Howell has
accepted the position of Major Permits Coordinator in our Morehead City office. Jonathan has
been with the Division since 2004, and has worked as a Planner, Asst. Major Permits
Coordinator, Field Representative, and most recently, District Manager in the Washington office.
Of course, this leaves a vacancy in the District Manager position in Washington. We will be
conducting interviews in the beginning of December to fill this position. Courtney Spears was
the Assistant Major Permits Coordinator in the Wilmington office. She left the state on October
11th to work at Camp Lejeune. The Assistant Major Permits Coordinator position has been
posted, and interviews are ongoing.



CRAC REPORT

Rudi Rudolph stated the Advisory Council discussed allowances within the oceanfront setback
but does not allow external material to be placed in the setback. After discussion, the CRAC
decided to recommend allowing fill for grading pending material compatibility. DCM staff will
draft amendments to bring to the Commission for discussion. The CRAC also discussed the
Corps’ requirement for easements from the Towns for placing dredged material on state

property.

ACTION ITEMS

Consideration of Public Comments and Adoption of 15A NCAC 7H .0304; 7TH .0309; and
7H .0313 — State Ports Inlet Management AEC (CRC 19-32)

Heather Coats

Heather Coats stated these rules will create a State Ports Inlet Management Area of
Environmental Concern. The CRC approved these rules in September 2018, The fiscal analysis
has been completed and public hearings have been held to receive comments. In 2012, state
legislation was passed to study the feasibility of creating a new AEC for the lands adjacent to the
Cape Fear River. The outcome of the study recognized that there are some issues at this inlet that
may apply at other inlets. One of the recommendations from the study was for the CRC to
develop management objectives and usc standards for a new AEC adjacent to the two inlets in
North Caroltina with federally maintained shipping channels, Beaufort Inlet and the Cape Fear
River Inlet. Legislation was also passed that removed the lands adjacent to these two inlets from
the Inlet Hazard Area of Environmental Concern. Staff met with the local governments and there
was a lot of discussion about the beneficial use of beach-compatible dredged material. There was
concern expressed by the US Army Corps of Engineers and the State Ports Authority about the
proposed rule language. The beneficial use requirement was removed from the draft amendments
following receipt of these objections. Use standards developed for this AEC included allowing
the use of geotextile tubes, allowing the use of temporary erosion control structures to protect
frontal or primary dunes and infrastructure, and broadening the definition of what qualifies as
“imminently threatened”. All other rules applicable to the ocean hazard areas would still apply.
Public hearings were held on July 17, September 17, and September 18, 2019. Comments were
received by the Southern Environmental Law Center on behalf of the NC Coastal Federation that
described their concerns about an increase in the use of sandbag structures which could result in
increased environmental impacts, that allowing the use of geotubes could increase beach erosion;
and the AEC boundaries were drawn without regard to a science-based approach. These two
inlets are both highly managed and have been stabilized with hardened structures. While staff
recognizes the NC Coastal Federation’s concerns, it is believed that the AEC and its use
standards were developed in accordance with the local stakeholders’ requests as well as in
accordance with the intent and direction of the Commission. Staff recommends the CRC approve
the rules as proposed.

Bob Emory made a motion to approve amendments to 15A NCAC 7H .0304. Doug Medlin
seconded the motion. The motion passed with nine votes in favor (Tunnell, Bromby,
Emory, Smith, Baldwin, Cahoon, Norris, Medlin, Salter) and one opposed (Wills).



Phil Norris made a motion to approve amendments to 15A NCAC 7H .0309. Larry Baldwin
seconded the motion. The motion passed with nine votes in favor (Tunnell, Bromby,
Emory, Smith, Baldwin, Cahoon, Norris, Medlin, Salter) and one opposed (Wills).

Craig Bromby made a motion to adopt 15A NCAC 7H .0313. Doug Medlin seconded the
motion. The motion passed with nine votes in favor (Tunnell, Bromby, Emory, Smith,
Baldwin, Cahoon, Norris, Medlin, Salter) and one opposed (Wills).

Consideration of Public Comments and Adoption of 15A NCAC 7H .0309 — Use Standards
for Ocean Hazard Areas — Ocean Qutfalls (CRC 19-33)

Mike Lopazanski ‘

Mike L.opazanski stated in a response to a request from the Town of Nags Head, the Advisory
Council and Commission began rulemaking related to the extension of existing ocean outfalls in
conjunction with a beach nourishment project. Under existing rules, ocean outfalls are
considered development and are not authorized as exceptions to rules prohibiting development
seaward of the applicable setback or first line of stable and natural vegetation. Although the
existing 26 outfall structures are grandfathered, the rules do not allow for extension since any
expansion is considered new development and requires a variance to be issued by the
Commission. The NCDOT has requested variances from the Commission to allow extensions.
These amendments will require these requests for extensions to be reviewed through the Major
Permit process. Once approved, NCDOT or the local government may extend or shorten the
outfall within the permitted dimensions without the nced for a new permit application each time.
Public hearings were held on the proposed amendments on September 17 and 18 and one
comment was received from NC Coastal Federation that outlined concerns that stormwater
runoff degrades water quality, causes health problems, and that dune infiltration systems could
be designed and implemented by public works department staff within coastal towns. The
Division of Water Resources, NCDOT, and Shellfish Sanitation were supportive of the
amendments. The Division will continue to be supportive of local initiatives to address
alternative strategies for existing outfalls, but requested the Commission approve these
amendments.

Larry Baldwin made a motion to approve amendments to 15A NCAC 7H .0309. Doug
Medlin seconded the motion. The motion passed unanimously (Tunnell, Bromby, Emory,
Smith, Baldwin, Cahoon, Norris, Medlin, Salter) (Wills did not vote).

Consideration and Adoption of 15A NCAC 7H .1900 — General Permit to Allow Temporary
Structures Within Coastal Shorelines and Ocean Hazard AECs

Mike Lopazanski

Mike Lopazanski stated the Division has been asked by the research community and others to
construct temporary structures associated with research projects that are in estuarine or public
trust waters. These structures are cutrently considered major development since it does not fit
within any of our General Permit categories, including the temporary structures GP. To allow an
opportunity for small-scale research projects, the Division is interested in expanding the
temporary structures GP to accommodate these research projects conducted by academic
institutions. DCM met with the research community and amended the General Permit. No



comments were received on the proposed amendments during the comment period. Staff requests
approval from the Commission.

Dick Tunnell made a motion to approve amendments to 7H 1900. Doug Medlin seconded
the motion. The motion passed unanimously (Tunnell, Bromby, Emory, Smith, Baldwin,
Cahoon, Wills, Norris, Medlin, Salter).

Consideration of Adoption of 15A NCAC 7H .0305 General Identification and Description
of Landforms — Procedures for Determining Measurement Line

Ken Richardson

Ken Richardson stated Hurricane Florence destroyed dunes and vegetation in certain places in
Surf City and North Topsail Beach. Vegetation is what the construction setback is measured
from and without it, the Division uses a measurement line to measure setback. Before a
measurement line can be established, an Unvegetated Beach AEC must be approved by the
Commission. Based on this approval, the measurement line has been established and
amendments to this rule have been drafted. Public hearings were held in Pender and Onslow
counties on October 15 and one comment was received in favor of the measurement line. Staff is
asking the Commission to approve the amendments.

Craig Bromby made a motion to approve amendments to 15A NCAC 7H .0305. Angie Wills
seconded the motion. The motion passed unanimously (Tunnell, Bromby, Emory, Smith,
Baldwin, Cahoon, Wills, Norris, Medlin, Salter).

Consideration of Comments and Adoption of 15A NCAC 7H .0304 AECs Within Ocean
Hazard Areas — 2019 Erosion Rates (CRC 19-41)

Ken Richardson

Ken Richardson stated since 1980 DCM has updated the oceanfront erosion rates every five
years. The Commission’s setback rules are used to site oceanfront development based on the size
of the structure according to the graduated setback provisions in 15A NCAC 7H .0306. These
rules also ensure compliance with FEMA guidelines for the Community Rating System (CRS)
and allows property owners in coastal communities that participate in the National Flood
Insurance Program to be eligible for fifty additional CRS points, which can potentially reduce
insurance rates. The amendment to 7H .0304 refers to the 2019 Report, which was approved by
the Commission on February 28, 2019. No comments were received on the proposed
amendments.

Craig Bromby made a motion to approve amendments to 15A NCAC 7H .0304. Phil Norris
seconded the motion. The motion passed unanimously (Tunnell, Bromby, Emory, Smith,
Baldwin, Cahoon, Wills, Norris, Medlin, Salter).

Consideration of Comments and Adoption of 15A NCAC 7H .0304 AECs Within Ocean
Hazard Areas — Unvegetated Beach Area (CRC 19-34)

Ken Richardson
Ken Richardson stated in February 2019, the Commission approved amendments to remove
unnecessary and redundant language and provide clarity to the method utilized to delineate a



Measurement Line. Public hearings were held in Pender and Onslow Counties on October 15.
Staff requests the Commission approve the proposed amendments.

Phil Norris made a motion to approve amendments to 15A NCAC 7H .0304. Craig Bromby
seconded the motion. The motion passed unanimously (Tunnell, Bromby, Emory, Smith,
Baldwin, Cahoon, Wills, Norris, Salter; Note: Doug Medlin recused himself from discussion
or voting on this agenda item.).

CRC RULE DEVELOPMENT

Amendment to 15A NCAC 7H .0309 — Roofs Over Decks (CRC 19-35)

Mike Lopazanski

Mike Lopazanski stated the Commission recently considered a variance request to construct a
roof over two existing oceanfront decks. This development required a variance because it is
inconsistent with 7H .0306(a)(5) which prohibits any portion of a building or structure from
extending oceanward of the ocean hazard setback. The variance request was granted; however,
the Commission sent the issue to an internal subcommittee for further discussion. The
subcommittee met with staff to discuss staff’s concerns and their experience with the expansion
of oceanfront structures. The subcommittee agreed with staff that there was not a need to amend
7H .0306. However, the subcommittee proposed amendments 15A NCAC 7H .0309 to allow
clevated decks within the setback area to add roofing, not to exceed a footprint of 500 square
feet.

Bob Emory made a motion to approve amendments to 15A NCAC 7H .0309 for public
hearing. Angie Wills seconded the motion. The motion passed unanimously (Tunnell,
Bromby, Emory, Smith, Baldwin, Cahoon, Wills, Norris, Medlin, Salter).

Refinement to Amendments of 15A NCAC 7J .0403 & .0404 Development Period/
Commencement/Continuation & Development Period Extension (CRC 19-36)

Jonathan Howell :

Jonathan Howell stated the Commission approved amendments at the September meeting. Staff
is requesting to add back language that allowed for a condensed three-week review of a Major
Permit that had not met the “substantial development” requirement. If a project has not had any
substantial development taking place since the last renewal, then the project is not eligible to be
renewed. This provision was removed in the proposed amendments, but DCM would like to
retain this provision with a thirty-day review window for reviewing agencies.

Larry Baldwin made a motion to approve the refinement to amendments to 15SA NCAC 7J
.0403 and .0404. Doug Medlin seconded the motion. The motion passed unanimously
(Tunnell, Bromby, Emory, Smith, Baldwin, Cahoon, Wills, Norris, Medlin, Salter).

INTERAGENCY ISSUES

Inland Waters Boundary Update

Chair Cahoon stated she attended the last Wildlife Resources Commission (WRC) meeting to
stay informed on this issue. The WRC meetings do not include a public comment session. She
also attended the Marine Fisheries Commission (MFC) meeting and outlined the CRC’s concerns
during public comment about implications to the NC Coastal Management Program if the




boundary is moved. She reported that at the MFC meeting, a motion was made to keep the
boundary the same, however the motion was ruled out of order. A draft letter from the CRC to
the Chair of the WRC has been provided for the CRC’s review. Larry Baldwin stated a WRC
representative attended the CHPP Committee meeting but did not provide any additional
information or clarity on why the change was proposed. Bob Emory added that the WRC
representative was asked, “What fish problem would be fixed by moving the line?” and there
was no indication that there was a problem.

DEQ Assistant Secretary Sheila Holman stated the Department has submitted a letter to Gordon
Myers, Wildlife Resources Commission Executive Director, outlining a variety of concerns. She
reported that the only response received is a proposed timeline from WRC to DCM which lays
out the timeline for the fiscal analysis, OSBM review, and public hearings leading to the
adoption of rules in 2022. Two separate county board of commissions have adopted resolutions
opposing the WRC proposed delineation of inland waters.

The Commission approved the draft letter from the CRC to David Hoyle, Jr., WRC Chair,
outlining the CRC’s concerns. The Commission additionally requested a letter be drafted to the
Governor requesting an ad hoc committee of affected Divisions and Commissions be created by
Secretary Regan to discuss potential changes to the boundary as well as requesting the best
available science be used to determine whether any changes are needed. Commissioner Robin
Smith will draft this letter for the Commission’s review.

OCEANFRONT RULES AND IMPLEMENTATION

Amendments to 15A NCAC 7H .0306 & 7J .1301 — Development Line Setback Exceptions
(CRC 19-37) and State Line Exceptions and Development Lines (CRC 19-38)

Ken Richardson ,

Ken Richardson stated at the September meeting, the Commission discussed implementation
challenges when applying the Ocean Hazard Area exception rules in 7H .0309 in areas with
approved development lines. Development that is allowed seaward of the setback are not allowed
seaward of the development line. Staff has drafted amendments to the current development line
rules that would allow development listed in the Ocean Hazard Area exceptions with the
exclusion of driveways, pools and elevated decks. Staff would also like to ask the Commission
for additional guidance on concerns that have recently surfaced. For example, could rule
amendments result in the CRC being asked to approve amended development lines. Can a
community have both a development line and a static vegetation line exception? The
Commission has indicated it is mindful of amendments that could unintentionally result in the
potential for additional seaward encroachment in areas with a proven history of erosion
problems. Under current rules, construction of new structures seaward of the development line
would not be allowed. Recent amendments would allow the types of development listed under
the exceptions to be constructed seaward of the development line and inside the setback. By
excluding specific development, there is a concern that the Commission would be asked to
approve amended development lines or new development lines that push the boundaries of what
is intended or allowed by these rules. This could result in development lines located in a more
seaward position. Staff is seeking the Commission’s guidance on communities wanting to have
both the static vegetation line exception and a development line.

10



Robin Smith made a motion to delay action om 15A NCAC 7H .0306 and 7J .1301. Staff is
directed to bring back amendments to incorporate a clarification of how the development
line should be drawn. Dick Tunnell seconded the motion. The motion passed with eleven
votes in favor (High, Tunnell, Cooper, Emory, Smith, Baldwin, Cahoon, Wills, Norris,
Medlin, Salter) and one opposed (Bromby).

Bob Emory made a motion to declare the Commission’s interpretation of the development
line rules does not permit 2 community with an approved development line to utilize the
static line exception. Larry Baldwin seconded the motion. The motion passed unanimously
(High, Tunnell, Cooper, Bromby, Emory, Smith, Baldwin, Cahoon, Wills, Norris, Medlin,
Salter).

CRC RULE DEVELOPMENT

Shellfish Leases and Permitting Updates (CRC 19-39)

Jonathan Howell

Jonathan Howell stated DCM has been a commenting agency on shellfish leases, with most
comments centered on riparian ownership. One of the issues is the proximity to others’ riparian
corridor. DCM would also review size and placement of pilings, any issues to navigation, coastal
wetlands, and installment of permanent structures. After years of commenting in this fashion,
DCM staff brought exemption language before the Commission for review. The Commission
asked staff to explore General Permit language based on the standard comments provided to the
Division of Marine Fisheries (DMF) through the review process. Staff developed General Permit
language and shared this language with the resource agencies and DMF. DMF believed that the
General Permit rule language could be handled through changes to DMF’s rules. Lease
applications are including new growing methods which require CAMA Major Permits as some
of these new methods require several poles to build the system. We are also seeing an increase in
the type of land and dock-based facilities. DMF has expressed that they can encompass our
General Permit language into their rules and will provide an update to the Commission at the
next CRC meeting. The growers are still expressing the need for enclosed structures, working
platforms, and the use of FLUPSYs on their leases. The industry is also requesting moorings.
The Commission has been asked by industry representatives to look at the floating structure
policy and whether floating sheds used for shellfish processing and FLUPSYs are considered
floating structures and therefore required to be located within a marina. This is an ongoing
discussion and one that we will be working on well into the future.

After discussion, the Commission by consensus agreed to wait for a presentation from DMF
regarding proposed rule amendments to the shellfish leasing program at the February 2020 CRC
meeting.

LEGAL UPDATES
Mary Lucasse, CRC Counsel, updated the Commission on issues relevant to DCM and CRC.

PUBLIC INPUT AND COMMENT
Tim Evans, Planning Director Town of Holden Beach, commented in opposition of the proposed

inlet hazard areas.
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David Moye, Coastal Resources Advisory Council, commented on the Commission’s discussion
about adding exceptions into the ocean hazard area setback and the concern of potential
unintended consequences these rule amendments could have.

OLD/NEW BUSINESS

The Chair appointed Andrea Hawkes to the CRC Science Panel on Coastal Hazards. The Chair
designated Mike Lopazanski as hearing officer for the periodic rule review public hearing on this
meeting’s agenda. The next scheduled meeting of the CRC is February 12-13, 2020 at the
Beaufort Hotel.

Commissioner Smith stated the comment period for the proposed inlet hazard areas would be the
appropriate time for Towns to provide additional information that contradicts the proposed inlet
hazard areas. Chair Cahoon requested that the dates for public hearings be added to the website
as soon as possible. The Commission will have an opportunity to review all comments received
prior to consideration. Commissioner Norris requested that DCM staff visit the affected
communities to hold workshops to discuss specific inlet processes and the proposed changes.

Chair Cahoon directed staff to incorporate the limitations, mentioned in the public comments,
into the rule amendments for roofs over porches in the ocean hazard area for the Commission’s
review.

DEQ Assistant Secretary, Sheila Holman, recognized Ken Richardson as being named one of
DEQ’s Distinguished Employees on November 6. The Department recognizes his many
contributions to the Division, the Commission, and Department and thanked him for his
excellent work.

Larry Baldwin stated the minutes of the last Coastal Habitat Protection Plan (CHPP) meeting
were included in the CRC packet. Every five years the CHPP develops goals and we continue to
work on those. These goals will be brought before the CRC for review and implementation.

PUBLIC HEARING
Periodic Review of Existing Rules — Re-adoption of 15A NCAC 7H, 71, 7J, 7K, 7L, and TM

No comments were received.

With no further business, the CRC adjourned.
Respectfully submitted,

B RN

Braxton Davis, Executive Secretary

Angela Willis,
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Quality General Counsel
TO: The Coastal Resources Commission
FROM: Christine A. Goebel, DEQ Assistant General Counsel
DATE: January 29, 2020 (for the February 12-13, 2020 CRC Meeting)
RE: Variance Request by Shinn Creek HOA, Inc. (CRC-VR-19-10)

Petitioner Shinn Creek Homeowners Association, Inc. (“Petitioner” or “HOA”) owns common
area property within the subdivision including a boat-ramp which empties into a dredged boat
basin and channel. On November 7, 2018, Petitioner submitted an application for the maintenance
dredging of the boat basin and channel to -3° MLW, and the new dredging of the “S-Channel” area
located at the waterward end of the channel to -3’MLW with an 8 x 460 footprint. The S-Channel
connects to the other maintained channel to the south. These waters are designated as a Primary
Nursery Area (“PNA”) by the Marine Fisheries Commission, and per I15A NCAC 7H .0208(b)(1),
new dredging in a PNA is prohibited. On April 22, 2019, DCM denied Petitioner’s permit
application based on its incompatibility with the rules noted in the denial letter. Petitioner now
seeks a variance to allow the proposed new dredging in a PNA for the “S-Channel” portion of the
project (the basin and channel are “permittable” maintenance dredging, not new dredging).
Petitioner also proposes mitigation measures as conditions in an attempt to offset the proposed
impacts.

The following additional information is attached to this memorandum:

Attachment A: Relevant Rules

Attachment B: Stipulated Facts

Attachment C: Petitioner’s Positions and Staff’s Responses to Variance Criteria
Attachment D: Petitioner’s Variance Request Materials

Attachment E: Stipulated Exhibits including powerpoint

cc(w/enc.): Shinn Creek HOA, Inc. by Attorney I. Clark Wright, Jr., electronically

Mary Lucasse, Special Deputy AG and CRC Counsel, electronically
Linda Painter, New Hanover Co. CAMA LPO, electronically

~—>*Nothing Compares_~_-
State of North Carolina | Environmental Quality

217 West Jones Street | 1601 Mail Service Center | Raleigh, North Carolina 27699-1601
919 707 8600
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RELEVANT STATUTES OR RULES APPENDIX A
SECTION .0200 - THE ESTUARINE AND OCEAN SYSTEMS

15A NCAC 07H .0201 ESTUARINE AND OCEAN SYSTEM CATEGORIES
Included within the estuarine and ocean system are the following AEC categories: estuarine
waters, coastal wetlands, public trust areas, and estuarine and public trust shorelines. Each of the
AECs is either geographically within the estuary or, because of its location and nature, may
significantly affect the estuarine and ocean system.

15A NCAC 07H .0202 SIGNIFICANCE OF THE SYSTEMS APPROACH IN
ESTUARIES

The management program must embrace all characteristics, processes, and features of the whole
system and not characterize individually any one component of an estuary. The AECs are
interdependent and ultimately require management as a unit. Any alteration, however slight, in a
given component of the estuarine and ocean system may result in unforeseen consequences in what
may appear as totally unrelated areas of the estuary. For example, destruction of wetlands may
have harmful effects on estuarine waters which are also areas within the public trust. As a unified
system, changes in one AEC category may affect the function and use within another category.

15A NCAC 07H .0203 MANAGEMENT OBJECTIVE OF THE ESTUARINE AND
OCEAN SYSTEM

It is the objective of the Coastal Resources Commission to conserve and manage estuarine
waters, coastal wetlands, public trust areas, and estuarine and public trust shorelines, as an
interrelated group of AECs, so as to safeguard and perpetuate their biological, social,
economic, and aesthetic values and to ensure that development occurring within these AECs
is compatible with natural characteristics so as to minimize the likelihood of significant loss
of private property and public resources. Furthermore, it is the objective of the Coastal
Resources Commission to protect present common law and statutory public rights of access
to the lands and waters of the coastal area.

15A NCAC 07H .0204 AECS WITHIN THE ESTUARINE AND OCEAN SYSTEM
The following regulations in this Section define each AEC within the estuarine and ocean system,
describe its significance, articulate the policies regarding development, and state the standards for
development within each AEC.

sksksk

15A NCAC 07H .0206 ESTUARINE WATERS

(a) Description. Estuarine waters are defined in G.S. 113A-113(b)(2) to include all the waters of
the Atlantic Ocean within the boundary of North Carolina and all the waters of the bays, sounds,
rivers and tributaries thereto seaward of the dividing line between coastal fishing waters and inland
fishing waters...
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(b) Significance. Estuarine waters are the dominant component and bonding element of the entire
estuarine and ocean system, integrating aquatic influences from both the land and the sea.
Estuaries are among the most productive natural environments of North Carolina. They support
the valuable commercial and sports fisheries of the coastal area which are comprised of estuarine
dependent species such as menhaden, flounder, shrimp, crabs, and oysters. These species must
spend all or some part of their life cycle within the estuarine waters to mature and reproduce. Of
the 10 leading species in the commercial catch, all but one are dependent on the estuary.

This high productivity associated with the estuary results from its unique circulation patterns
caused by tidal energy, fresh water flow, and shallow depth; nutrient trapping mechanisms; and
protection to the many organisms. The circulation of estuarine waters transports nutrients, propels
plankton, spreads seed stages of fish and shellfish, flushes wastes from animal and plant life,
cleanses the system of pollutants, controls salinity, shifts sediments, and mixes the water to create
a multitude of habitats. Some important features of the estuary include mud and sand flats, eel
grass beds, salt marshes, submerged vegetation flats, clam and oyster beds, and important nursery
areas.

Secondary benefits include the stimulation of the coastal economy from the spin off operations
required to service commercial and sports fisheries, waterfowl hunting, marinas, boatyards, repairs
and supplies, processing operations, and tourist related industries. In addition, there is
considerable nonmonetary value associated with aesthetics, recreation, and education.

(¢) Management Objective. To conserve and manage the important features of estuarine waters
so as to safeguard and perpetuate their biological, social, aesthetic, and economic values; to
coordinate and establish a management system capable of conserving and utilizing estuarine
waters so as to maximize their benefits to man and the estuarine and ocean system.

(d) Use Standards. Suitable land/water uses shall be those consistent with the management
objectives in this Rule. Highest priority of use shall be allocated to the conservation of estuarine
waters and their vital components. Second priority of estuarine waters use shall be given to those
types of development activities that require water access and use which cannot function elsewhere
such as simple access channels; structures to prevent erosion; navigation channels; boat docks,
marinas, piers, wharfs, and mooring pilings.

In every instance, the particular location, use, and design characteristics shall be in accord with the
general use standards for coastal wetlands, estuarine waters, and public trust areas described in
Rule .0208 of this Section.

15A NCAC 07H .0207 PUBLIC TRUST AREAS

(a) Description. Public trust areas are all waters of the Atlantic Ocean and the lands thereunder
from the mean high water mark to the seaward limit of state jurisdiction; all natural bodies of water
subject to measurable lunar tides and lands thereunder to the normal high water or normal water
level; all navigable natural bodies of water and lands thereunder to the normal high water or normal
water level as the case may be, except privately-owned lakes to which the public has no right of

3
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access; all water in artificially created bodies of water containing public fishing resources or other
public resources which are accessible to the public by navigation from bodies of water in which
the public has rights of navigation; and all waters in artificially created bodies of water in which
the public has acquired rights by prescription, custom, usage, dedication, or any other means. In
determining whether the public has acquired rights in artificially created bodies of water, the
following factors shall be considered:

(1) the use of the body of water by the public;
(2) the length of time the public has used the area;
3) the value of public resources in the body of water;

(4) whether the public resources in the body of water are mobile to the extent that they can
move into natural bodies of water;

(5) whether the creation of the artificial body of water required permission from the state; and

(6) the value of the body of water to the public for navigation from one public area to another
public area.

(b) Significance. The public has rights in these areas, including navigation and recreation. In
addition, these areas support commercial and sports fisheries, have aesthetic value, and are
important resources for economic development.

(c) Management Objective. To protect public rights for navigation and recreation and to conserve
and manage the public trust areas so as to safeguard and perpetuate their biological, economic and
aesthetic value.

(d) Use Standards. Acceptable uses shall be those consistent with the management objectives in
Paragraph (c) of this Rule. In the absence of overriding public benefit, any use which jeopardizes
the capability of the waters to be used by the public for navigation or other public trust rights which
the public may be found to have in these areas shall not be allowed. The development of
navigational channels or drainage ditches, the use of bulkheads to prevent erosion, and the building
of piers, wharfs, or marinas are examples of uses that may be acceptable within public trust areas,
provided that such uses shall not be detrimental to the public trust rights and the biological and
physical functions of the estuary. Projects which would directly or indirectly block or impair
existing navigation channels, increase shoreline erosion, deposit spoils below normal high water,
cause adverse water circulation patterns, violate water quality standards, or cause degradation of
shellfish waters are considered incompatible with the management policies of public trust areas.
In every instance, the particular location, use, and design characteristics shall be in accord with the
general use standards for coastal wetlands, estuarine waters, and public trust areas.
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15A NCAC 07H .0208 USE STANDARDS
(a) General Use Standards

(1) Uses which are not water dependent shall not be permitted in coastal wetlands,
estuarine waters, and public trust areas. Restaurants, residences, apartments, motels, hotels, trailer
parks, private roads, factories, and parking lots are examples of uses that are not water dependent.
Uses that are water dependent include: utility crossings, wind energy facilities, docks, wharves,
boat ramps, dredging, bridges and bridge approaches, revetments, bulkheads, culverts, groins,
navigational aids, mooring pilings, navigational channels, access channels and drainage ditches;

2) Before being granted a permit, the CRC or local permitting authority shall
find that the applicant has complied with the following standards:

(A) The location, design, and need for development, as well as the construction activities
involved shall be consistent with the management objective of the Estuarine and Ocean
System AEC (Rule .0203 of this subchapter) and shall be sited and designed to avoid
significant adverse impacts upon the productivity and biologic integrity of coastal wetlands,
shellfish beds, submerged aquatic vegetation as defined by the Marine Fisheries
Commission, and spawning and nursery areas;

(B)  Development shall comply with state and federal water and air quality

(C)  Development shall not cause irreversible damage to documented archaeological or historic
resources as identified by the N.C. Department of Cultural resources;

(D)  Development shall not increase siltation;
(E)  Development shall not create stagnant water bodies;

(F)  Development shall be timed to avoid significant adverse impacts on life cycles of estuarine
and ocean resources; and

(G)  Development shall not jeopardize the use of the waters for navigation or for other public
trust rights in public trust areas including estuarine waters.

3) When the proposed development is in conflict with the general or specific use
standards set forth in this Rule, the CRC may approve the development if the applicant can
demonstrate that the activity associated with the proposed project will have public benefits as
identified in the findings and goals of the Coastal Area Management Act, that the public benefits
outweigh the long range adverse effects of the project, that there is no reasonable alternate site
available for the project, and that all reasonable means and measures to mitigate adverse impacts
of the project have been incorporated into the project design and shall be implemented at the
applicant's expense. Measures taken to mitigate or minimize adverse impacts shall include actions
that:

(A)  minimize or avoid adverse impacts by limiting the magnitude or degree of the action;

(B)  restore the affected environment; or
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(C)  compensate for the adverse impacts by replacing or providing substitute resources.

“4) Primary nursery areas are those areas in the estuarine and ocean system
where initial post larval development of finfish and crustaceans takes place. They are usually
located in the uppermost sections of a system where populations are uniformly early juvenile
stages. They are designated and described by the N.C. Marine Fisheries Commission (MFC)
and by the N.C. Wildlife Resources Commission (WRC);

&) Outstanding Resource Waters are those estuarine waters and public trust areas
classified by the N.C. Environmental Management Commission (EMC). In those estuarine waters
and public trust areas classified as ORW by the EMC no permit required by the Coastal Area
Management Act shall be approved for any project which would be inconsistent with applicable
use standards adopted by the CRC, EMC, or MFC for estuarine waters, public trust areas, or coastal
wetlands. For development activities not covered by specific use standards, no permit shall be
issued if the activity would, based on site specific information, degrade the water quality or
outstanding resource values; and

(6) Beds of submerged aquatic vegetation (SAV) are those habitats in public trust and
estuarine waters vegetated with one or more species of submergent vegetation. These vegetation
beds occur in both subtidal and intertidal zones and may occur in isolated patches or cover
extensive areas. In either case, the bed is defined by the Marine Fisheries Commission. Any rules
relating to SAVs shall not apply to non-development control activities authorized by the Aquatic
Weed Control Act of 1991 (G.S. 113A-220 et seq.).

(b) Specific Use Standards

0} Navigation channels, canals, and boat basins shall be aligned or located so as
to avoid primary nursery areas, shellfish beds, beds of submerged aquatic vegetation as
defined by the MFC, or areas of coastal wetlands except as otherwise allowed within this
Subchapter. Navigation channels, canals and boat basins shall also comply with the following
standards:

(A)  Navigation channels and canals may be allowed through fringes of regularly and ir-
regularly flooded coastal wetlands if the loss of wetlands will have no significant adverse impacts
on fishery resources, water quality or adjacent wetlands, and if there is no reasonable alternative
that would avoid the wetland losses;

(B)  All dredged material shall be confined landward of regularly and irregularly flooded
coastal wetlands and stabilized to prevent entry of sediments into the adjacent water bodies or
coastal wetlands;

(C)  Dredged material from maintenance of channels and canals through irregularly flooded
wetlands shall be placed on non wetland areas, remnant spoil piles, or disposed of by a method
having no significant, long-term wetland impacts. Under no circumstances shall dredged material
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be placed on regularly flooded wetlands. New dredged material disposal areas shall not be located
in the buffer area as outlined in 15A NCAC 07H .0209(d)(10);

(D)  Widths of excavated canals and channels shall be the minimum required to meet the
applicant's needs but not impair water circulation;

(E)  Boat basin design shall maximize water exchange by having the widest possible opening
and the shortest practical entrance canal. Depths of boat basins shall decrease from the waterward
end inland;

(F)  Any canal or boat basin shall be excavated no deeper than the depth of the connecting
waters;

(G)  Construction of finger canal systems are not allowed. Canals shall be either straight or
meandering with no right angle corners;

(H)  Canals shall be designed so as not to create an erosion hazard to adjoining property. Design
may include shoreline stabilization, vegetative stabilization, or setbacks based on soil
characteristics; and

(D Maintenance excavation in canals, channels and boat basins within primary nursery areas
and areas of submerged aquatic vegetation as defined by the MFC shall be avoided. However,
when essential to maintain a traditional and established use, maintenance excavation may be
approved if the applicant meets all of the following criteria:

(1) The applicant demonstrates and documents that a water dependent need exists for
the excavation;

(i1) There exists a previously permitted channel that was constructed or maintained
under permits issued by the State or Federal government. If a natural channel was in use, or if a
human made channel was constructed before permitting was necessary, there shall be evidence
that the channel was continuously used for a specific purpose;

(ii1))  Excavated material can be removed and placed in a disposal area in accordance
with Part (b)(1)(B) of this Rule without impacting adjacent nursery areas and submerged aquatic
vegetation as defined by the MFC; and

(iv)  The original depth and width of a human made or natural channel shall not be
increased to allow a new or expanded use of the channel.

This Part does not affect restrictions placed on permits issued after March 1, 1991.
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STIPULATED FACTS ATTACHMENT B
1. Petitioner is Shinn Creek Estates Homeowners Association, Inc. (‘“Petitioner” or “HOA”),

a North Carolina Non-Profit Corporation registered with the North Carolina Secretary of State’s
Office in 1996. Shinn Creek Estates is a 36-1ot residential subdivision with common-area property
and common amenities owned by the HOA.

2. Petitioner acquired title to the common area property relevant to this variance request
through a General Warranty Deed, dated September 14, 2000, recorded in Book 2819, Page 792
of the New Hanover County Public Registry, a copy of which is attached. The subdivision plat for
the HOA is recorded at Plat Book B36, Pages 210-11 and Plat Book B38, Page 66 of the New
Hanover County Registry, copies of which is attached.

3. The HOA’s common-area property (the “Site””) consists of common area land (some of
which is riparian land), a gravel drive with parking area, a boat ramp, and several boat docks. The
Site is adjacent to a maintained boat basin and channel that connects to Shinn Creek by the area
called the “S-Channel.” Shinn Creek then connects to the federally maintained Atlantic
Intracoastal Waterway (“AIWW?”), near Masonboro Inlet and the south end of Wrightsville Beach.
The waters of the boat basin, channel, S-Channel and Shinn Creek are classified as SA, High
Quality Waters (“HQW?”) by the Environmental Management Commission and are classified as a
Primary Nursery Area by the Marine Fisheries Commission. These waters are not open to the
harvest of shellfish.

4. Aerial and ground-level photographs of The Site are part of the power point presentation,
attached. This includes the historic images from the New Hanover County website of the area for
1966, 1981 and 1989 with the Site circled. This also includes images from Google Earth taken
between 1993 and 2019, including a recent aerial image depicting the proposed dredging route and
the historic route used- as alleged by Petitioner. Also attached is a 1956 image with information
written on it by Petitioner’s Authorized Agent.

5. Based on historic aerial photography, it appears the boat basin and access channel were
initially excavated prior to 1970 and before the enactment of the Coastal Area Management Act
(“CAMA”) and the State Dredge & Fill Law (“D&F”). The first time dredging was undertaken
pursuant to a CAMA/D&F permit was through CAMA Major Permit No. 72-82 in 1982 by Joseph
Rogers to maintain the 25’ by 30’ boat basin to -5 MLW and to maintain the access channel to
20’ by 670’ and -5 MLW. A 1996/97 modification request first proposed excavation of the S-
Channel area, and permit files do not contain information to indicate if this modification was
permitted. CAMA Major Permit No. 72-82 was transferred to Petitioner HOA in 2007 and expired
in 2015. A summary of the permit history compiled by DCM Staff is found in the DCM Field
Investigation Report, a copy of which is attached. No permit has been found authorizing the
dredging of the S-Channel area.

6. On November 7, 2018, DCM first received Petitioner’s CAMA Major/D&F Permit
Application, and it was deemed complete on November 27, 2018. Petitioner’s authorized CAMA
agent is Land Management Group, Inc. Petitioner proposed the maintenance excavation of the 25’
by 30’ boat basin (to —3 MLW), the maintenance excavation of the 8’ by 623’ maintained channel
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(to -3 MLW) and the (apparently) never-before-permitted dredging of the 8 by -460’ (to -3’
MLW) of the S-Channel area. Petitioner’s Application estimated that the approximately 600 cubic
yards of dredged material would be placed at a privately-owned and commonly-used Shore Acres
Company spoil disposal site located approximately 0.3 miles north of the Site, and would be
dredged using the bucket-to-barge method. Initially, Petitioner also proposed the development of
four wooden breakwaters at the perimeter of the S-Channel (two 40’ long and two 60’ long),
though those breakwaters were withdrawn from the Revised Application dated April 10, 2019. A
copy of Petitioner’s CAMA/D&F application materials, as revised, is attached.

7. As part of their application, Petitioner submitted a document entitled Historical Narrative,
a series of historic aerial photos of the Site, an affidavit of Alvin D. Rogers, and an affidavit of
Thomas Canady, copies of which are attached. These documents contend that among other things,
the S-Channel area used to be passable by the Rogers family boat a low tide, but that this area
shoaled in during the 1990’s. Both affidavits reference a plat of the area recorded at Plat Book 5,
Page 90 of the New Hanover County Registry, a copy of which is attached.

8. Also as part of their application, Petitioner submitted a document entitled “Water Quality
Monitoring Report” dated October 2018 and prepared by Petitioner’s agent, Land Management
Group, Inc., a copy of which is attached. This six-page report summarizes a one-time water
sampling event at eight locations between the boat basin and the AIWW looking at the dissolved
oxygen (“DO”) levels. In response to this variance petition, DMF staff provided a written response
summarizing their concerns about this report, a copy of which is attached.

9. The proposed dredging work is proposed to take place in the Estuarine Waters, Public Trust
Areas, and Estuarine Shorelines sub-category of the Coastal Shorelines Areas of Environmental
Concern (“AECs”). Pursuant to N.C.G.S. 113A-118, CAMA/D&F permit authorization is required
for the proposed development.

10. As part of the CAMA/D&F Major Permit process, notice of the proposed dredging project
was sent to the adjacent riparian neighbors. In this case, notice was sent to the following:

e Scott & Linda Peterson of 6429 Shinncreek Lane, received on 11/16/18.
e Bradley & Carolyn Johnson of 6451 Shinnwood Road, received on 11/20/18
e Bill & Jane Henderson of 6432 Shinncreek Lane, received on 11/19/18

The adjacent riparian owners’ properties are shown on a parcel map which is part of the powerpoint
presentation, attached. Copies of the letters and the certified mail receipts are attached. DCM Staff
did not receive any objections from these adjacent riparian owners, and all three have submitted
letters in support of the project, attached, and noted in a fact below.

11.  As part of the CAMA/D&F Major Permit process, notice of the proposed dredging project
was given to the general public through on-site posting and through the December 14, 2018
publishing of notice in the Wilmington Star Newspaper. DCM Staff did not receive any objections
from the public regarding this proposed dredging project.
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12.  As part of the CAMA /D&F Major Permit process, copies of the permit application
materials and DCM’s Field Investigation Report were sent to state and federal resource agencies
for review and comment. Relevant comments from these agencies are described in the facts to
follow.

13. On December 7, 2018, DCM’s Field Representative submitted his comments to the Major
Permitting staff, indicating that while the proposed dredging of the boat basin and maintenance
dredging of the access channel appeared to be consistent with the CRC’s rules, the proposed new
dredging of the S-Channel in the PNA was inconsistent with the CRC’s rules. A copy of this
recommendation is attached.

14. On January 2, 2019, the Division of Marine Fisheries (“DMF”’) submitted its objections,
dated December 14, 2019, to DCM, a copy of which are attached. DMF’s objection memo was
coupled with the December 19, 2019 written concurrence of DMF Director Murphey, attached.
DMF objected to the proposed project, specifically to the proposed breakwaters and to the new
dredging in a PNA. DMF also raised concerns about the proposed maintenance dredging of the
channel leading to additional erosion and sloughing of sediment into the channel and the erosion
of coastal wetlands in the area, as purportedly shown in the historic aerial photographs of the Site.

15. On January 24, 2019, the Division of Water Resources put the application on hold waiting
for federal comments from NMFS and for the applicant to address DMF’s comments. On January
13, 2020, DWR denied Petitioner’s 401 water quality certification request through a letter, stating
that the agency was required to do so in light of the CAMA permit denial. A copy of the January
13,2020 DWR 401 denial letter is attached.

16. On January 30, 2019, the City of Wilmington commented that it objected to the
breakwaters as the city code prohibited them within 35 feet of a [wetland] resource. A copy of this
objection is attached. Petitioner ultimately removed the proposed breakwaters from its permit
application.

17. On February 11, 2019, the Petitioner’s authorized agent requested a meeting with DMC
and DMF to discuss resource impact issues. A copy of this request is attached, along with DCM’s
reply recommending that NMFS and DWR also participate in the meeting.

18. On February 27, 2019, the Petitioner’s authorized agent met with representatives of DCM,
Division of Marine Fisheries (“DMF”’), Division of Water Resources (“DWR”), the NC Wildlife
Resources Commission (“WRC”), and the National Marine Fisheries Service (“NMFS”) to discuss
resource impact issues and DMF objections. At this time, the Petitioner proposed removing the
breakwaters from the project, added proposed channel markers, and proposed additional oyster
reef development as a mitigation measure.

19. On March 24,2019, DCM received an email from the Army Corps of Engineers forwarding
a March 11, 2019 letter from the NMFS. This letter indicated that it had not received any revised
plans for this Site, and so its recommendations included 1) a recommendation that any permit not
authorize the proposed breakwaters, 2) a recommendation that any permit not authorize the
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proposed new dredging, and 3) a recommendation that any permit authorize maintenance dredging
only between October 1 to March 31. A copy of this letter is attached.

20. On April 3, 2019, the Army Corps of Engineers sent a letter to DCM indicating the
conditions that should be required if a CAMA/D&F Permit was issued. These conditions included
“conditioning out” the proposed breakwaters and proposed new dredging, and suggested a
dredging window for the maintenance dredging, along with a number of standard conditions. A
copy of this letter is attached.

21. On April 9, 2019, DCM received a call from Petitioner’s authorized agent (LMG’s Steve
Morrison) indicating that he had met separately with NMFS regarding the project and requested
putting the federal permit review on hold. Mr. Morrison also indicated that he met two weeks prior
with DWR staff, and with other agencies. DCM staff were not present at the meetings. He also
requested additional aerial photos that DCM may have depicting the S-Channel area.

22. On April 10, 2019, DCM received revised drawings from Petitioner’s authorized agent
showing the proposed addition of more oyster shell reef development, proposed the addition of
channel markers, and proposed the removal of the proposed breakwaters. Copies of these revisions
were sent out to representatives of the Corps, DMF, NMFS, and DWR. In an April 11, 2019 email,
a NMFS representative indicated that the design changes did not warrant a change to their
comments and that they “have no plans to agree to modifications at this point.” A copy of this
email is attached. In an April 11, 2019 email, a DMF representative indicated that the design
changes did not alleviate DMF’s concerns about new dredging in PNA habitat, that it was not
DMF “policy to mitigate impacts by allowing habitat trade-offs”, and that DMF “would again
object to the dredging.” A copy of this email is attached.

23. On April 17, 2019, DCM received additional aerials in an email from Petitioner’s
authorized agent, a copy of which is attached, stating the agent’s belief that the images “seem to
indicate potential past channel maintenance through the subject S curve within the access to the
intracoastal waterway” and asking DCM to consider this information.

24, On April 22, 2019, DCM denied Petitioner’s revised CAMA/D&F Major Permit
Application for the reasons set forth in the agency’s denial letter, a copy of which is attached.

25. Petitioner stipulates that its proposed activities violate 15A NCAC 07H.0206(c); 15A

NCAC 07H.0208(a)(2)(A); and 15A NCAC 07H.0208(b)(1) as stated in DCM’s April 22, 2019
denial letter.

11
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26.  In anticipation of this variance request, Petitioner obtained 14 comment letters in support
of Petitioner’s Variance Request from members of the HOA, copies of which are attached, and
include:

Brooke Bailey 6329 Shinn Creek Ln.

Jason Carroll 6408 Shinn Creek Ln.

Lamparte 6412 Shinn Creek Ln.

Brian Thomas 6416 Shinn Creek Ln.

John Anderson 6424 Shinn Creek Ln.

Gina Taylor 6425 Shinn Creek Ln.

Scott/Linda Peterson 6429 Shinn Creek Ln. (an Adjacent Riparian Owner)
Sweeny-Henderson 6432 Shinn Creek Ln. (an Adjacent Riparian Owner)
Canady 6309 Shinnwood Rd.

Kuronen 3100 Wescot Court

Dana Shumate 3102 Welcome Lane

Dennis Anderson 6324 Shinn Creek Ln.

Christine Dolan 6421 Shinn Creek Ln.

Ari & Amie Cofini 6333 Shinn Creek Ln.

In addition to these HOA members, Adjacent Riparian Owners Bradley and Carol Johnson of 6451
Shinnwood Road also provided a letter in support, a copy of which is attached.

27. In anticipation of this variance request, Petitioner obtained a six-page written review of the
proposed dredging of the S-Channel by Troy Alphin, who works as research faculty at the UNCW
Department of Biology and Marine Biology. A copy of this report and Mr. Alphin’s three-page
CV are attached. The parties stipulate that while Mr. Alphin has expertise in fields related to his
review, the parties further stipulate that there has been no process to establish Mr. Alphin as an
“expert” as that term of art is used in legal settings, including no opportunity for Staff to cross-
examine Mr. Alphin on the contents of the review and how it came to be, and the parties encourage
the Commission to consider this when reading his un-sworn report and considering the four
variance criterion.

28.  In anticipation of this variance request, Petitioner obtained a two-page statement from
Petitioner’s authorized agent, Land Management Group and signed by Steve Morrison of LMG,
summarizing his/LMG’s opinion regarding possible impacts from Petitioner’s proposed dredging,
a copy of which is attached. The parties stipulate that while Mr. Morrison has some expertise in
fields related to his review, the parties further stipulate that there has been no process to establish
Mr. Morrison as an “expert” as that term of art is used in legal settings, including no opportunity
for Staff to cross-examine Mr. Morrison on the contents of the statement and how it came to be,
and the parties encourage the Commission to consider this when reading the un-sworn statement
and considering the four variance criterion.

29.  In anticipation of this variance request, Ben Stephenson, a member of Petitioner’s Board,

signed an affidavit describing his knowledge about the Site and past efforts to seek permit approval
for the proposed dredging. A copy of this affidavit is attached.

12
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On December 31, 2019, Petitioner filed its Variance Request and proposed supporting

materials through counsel, requesting that the Commission hear this matter at its February 2020
meeting.

31.

Petitioner is represented by Clark Wright of Davis Hartman Wright PLLC. DCM Staff are

represented by DEQ Assistant General Counsel Christine Goebel.
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13.
14.
15.
16.
17.
18.
19.
20.
21.
22.

23.
24.
25.
26.

Stipulated Exhibits

2000 Deed to HOA of Common Area property at 2819/792

Subdivision Plats at B36/210-11 and B38/66

DCM Field Investigation Report

Petitioner’s CAMA/D&F Major Permit Application, original and as revised

Historical Narrative, historic aerial photographs and affidavits of Alvin D. Rogers and
Thomas Canady with Plat 5/90 attached

Water Quality Monitoring Report by Petitioner’s agent Land Management Group

DMF written concerns about LMG’s Water Quality Monitoring Report

Adjacent Riparian Neighbor Notice and Certified Mail receipts, map of these parcels
Copy of on-site placard and newspaper publication request materials

December 7, 2018 recommendation from DCM Field Representative

DMF Comments, including December 14, 2018 Memo and December 19, 2018 Director’s
cover letter

January 13, 2020 401 denial letter

January 30, 2019 comments from the City of Wilmington

February 11, 2019 email from agent re: meeting and DCM response

March 24, 2019 email from Corps forwarding March 11, 2019 NMFS letter

April 3, 2019 letter from Corps with comments

April 11, 2019 comments on revised plan from NMFS and DMF

April 17, 2019 email from agent with additional aerials

April 22,2019 DCM Denial Letter

2019 Google Earth image with proposed dredge route and historic route noted by Petitioner
Series of six aerial photos from 1956-2010 with notations by Petitioner

14 letters from owners of lots in Shinn Creek Estates Subdivision in support of proposed
dredging plus Adj. Rip. Own. Brad Johnson

Opinion of Troy Alphin and Alphin CV

LMG 2-page statement re: water quality and variance

Ben Stephenson, Board Member of HOA, Affidavit

Powerpoint Presentation with aerial photographs of the site

13
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PETITIONER’S and STAFFS’ POSITIONS ATTACHMENT C
To qualify for a variance, Petitioner must show all of the following:
L Will Unnecessary Hardships would result from strict application of the rules,

standards, or orders? If so, Petitioner must identify the unnecessary hardships.

Petitioner’s Position: Yes.

The CAMA use standards from which the Shinn Creek Estates HOA seeks a variance boil down to
the PNA avoidance rules cited in the DCM denial letter: (1) 15A NCAC 07H.0206(c) (estuarine waters
management objectives); (2) 15A NCAC 07H.0208(b)(a)(4) (PNA definition); 15A NCAC
07H.0208(a)(2)(A) (project shall be sited to avoid significant adverse impacts to marine resources); and (4)
I15A NCAC 07H.0208(b)(1) (avoid PNAs, shellfish beds and SAVs). With regard to these various listed
CAMA rules and use standards, the HOA respectfully contends that DCM’s own Field Report confirms the
absence of any actual impacts, and thus items (3) and (4) as listed in the permit denial letter would appear
to be misplaced. However, as required for purposes of this variance request, the HOA is stipulating to
violation of each of the listed CAMA rules. Having said that, nothing in such a stipulation prevents the
Commission from relying on the DCM Field Report and other materials as contained in the variance request
package [see, especially, expert letters/reports of Troy Alphin and Steve Morrison, as well as various
materials and drawings contained in the original CAMA Permit Application, and revised Application
materials] to conclude that strict application of the applicable rules causes the HOA unnecessary hardships
— especially in light of the absence of any documented actual adverse impacts, with the potential for the
proposed project to actually improve the marine environment.

In addition, the proposed dredging work and associated channel markers will also clearly improve boater
safety and avoid loss of riparian property rights. Given the unique history of the area and the prior history
of constant use by vessels of the type used and owned by the property owners within and adjacent to the
common area assets owned and managed by the HOA, the Shinn Creek Estates HOA respectfully requests
that the Commission answer this variance factor question in the affirmative.

Staffs’ Position: Yes.

As an initial matter, Staff disagree with Petitioner’s argument that a comment made by a DCM
field representative in the initial phase of the permit process (field investigation report), without
the benefit of other resource agency review and comments obtained through the major permit
process, does not supersede the final permit decision made by the Division Director. Accordingly,
the bases for denial listed in the denial letter are not “misplaced” as suggested by the Petitioner
above.

Staff agree, however, that strict application of the Commission’s rules disallowing new dredging
in PNA habitat causes the HOA unnecessary hardships where the proposed dredging in the S-
Channel to -3 MLW would allow the HOA’s members to maintain long-standing pre-CAMA
access to the AIWW from their permitted boat basin and channel. Following the shoaling of the
historic route over time and the establishment of coastal wetlands in that area, Staff agree that the
preferred route to the AIWW is now through the S-Channel to the south.

14
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IL. Do the hardships result from conditions that are peculiar to the property, such
as the location, size, or topography of the property? Explain.

Petitioner’s Position: Yes.

The hardships described above and in the attached variance request materials result from the
unique and peculiar conditions of the HOA’s common area, water dependent properties, as well as
the unique and peculiar dynamic and changing conditions within the so-called “S-Turn” area where
“new” dredging work is proposed [approximately 405 linear feet according to DCM’s April 22,
2019 denial letter]. These real property and adjacent marine resource properties are unique and
peculiar in a number of respects, including: (a) the well documented shoaling and silting in of the
submerged lands of the “S-Turn” and adjacent submerged lands; (b) the long history of shallow
draft 14’ to 24’ vessels by the HOA, its subdivision members, adjacent property owners, and
predecessors in title; (c) the documented absence of any anticipated adverse impacts to any marine
resources; (d) the overwhelming expressions of support from not only owners of properties within
Shinn Creek, but other nearby property owners as well as a former Representative in the NC House
and the current Mayor of the City of Wilmington; (e) the fact that all three adjacent riparian
property owners have written letters of support for the proposed dredging work; and (f) the fact
that the HOA is willing to explore the concept of conducting some post-project sampling to
confirm the absence of adverse impacts and potential for improvement in water quality DO and
salinity.

For these and other facts and reasons as documented in the attached Stipulated Facts and
Exhibits, the Shinn Creek Estates HOA respectfully requests that the Commission answer this
variance factor question in the affirmative.

Staffs’ Position: Yes.

Staff agrees that hardships result from conditions peculiar to the property where this pre-CAMA
and (likely) pre-PNA-designated boat basin and channel have had access to the AIWW for decades
(including permitted dredging in 1982) until the shoaling over time of the historic route to the
AIWW located north of the S-Channel. While shoaling over time alone is not a peculiar condition
in dynamic coastal marsh and creek systems such as this, the shoaling of this S-Channel area
between two maintained channels removes long-standing access to this site and is a condition
peculiar to this property causing Petitioner’s hardship.

15
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III. Do the hardships result from actions taken by the petitioner? Explain.

Petitioner’s Position: No.

The HOA has not taken any action to create the hardships from which it seeks relief. To the
contrary, the HOA’s actions represent a consistent pattern of long term efforts to address a growing
navigability problem not of its own making. In addition, the HOA and its consultants have worked
hard to respond to all agency concerns re potential adverse impacts — so much so that DCM itself
concluded that the HOA’s revised dredging project is not anticipated to create or cause any adverse
effects on the PNA resources of the relevant marine environment.

Not only has the HOA not in any way contributed to the hardships it now faces, but the HOA and
all of the dozens and dozens of homeowners and landowners it is legally charged to serve now
face the potential loss of extremely valuable riparian rights as the “S-Turn” area continues to
further silt in.

For these and other facts and reasons as documented in the attached Stipulated Facts and
Exhibits, the Shinn Creek Estates HOA respectfully requests that the Commission answer this
variance factor question in the affirmative (sic).

Staffs’ Position: No.

Staff agrees that Petitioner’s hardships do not result from the HOA’s actions where the HOA, after
considerable pre-application consultation with DCM and other resource agencies, has proposed a
modest channel to accommodate smaller (14°-24’) shallow-draft vessels traditionally used by
members of the HOA to navigate from their boat basin and channel to the AIWW. In addition to
the boat basin and access channel having been developed pre-CAMA, they may have also been
developed prior to designation as a PNA by the N.C. Marine Fisheries Commission, as most PNAs
were designated in the late 1970’s. Petitioners have proposed a -3> MLW depth for the entire
footprint of the project and an 8 width through the channel and S-Channel. Petitioner has also
proposed the placement of channel markers in order to help keep boats navigating within the
proposed channel, reducing impacts to the surrounding marsh system.

16
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IV. Is the requested variance (1) consistent with the spirit, purpose, and intent of the
rules, standards, or orders, (2) will secure public safety and welfare; and (3) will
preserve substantial justice? Explain.

Petitioner’s Position: Yes.

As discussed above and in the attached Stipulated Facts and Exhibits supporting its requested
variance, [especially in the December 7, 2018 DCM Field Report], the Shinn Creek Estates HOA
respectfully contends that the proposed dredging work is not anticipated to cause any long term
adverse environmental impacts, and only minor, temporary turbidity impacts during the work.
Furthermore, as indicated in the expert reports/letters, the proposed work has the potential to
improve water quality, improve circulation, reduce existing vessel impacts, improve boater safety,
and add to area oyster resources. The HOA recognizes that the Division of Marine Resources does
not support any dredging within PNA areas, or the use of positive mitigation measures to overcome
such for purposes of commenting on pending CAMA permit applications. However, here at
the variance request stage, the HOA respectfully contends that the Commission has the ability —
and obligation — to take into account the documented absence of any long term adverse impacts,
as well as the potential for improvements in various water quality factors, especially with regard
to deliberations on the fourth variance factor.

The HOA respectfully contends that neither DCM, DMF nor this Commission will be setting any
precedents relative to review of permit applications for future proposed dredging projects. This is
so because of the clearly unique and peculiar set of facts and circumstances here. In fact, that is
one of the important characteristics of all variance requests to the Commission. Each is unique
and peculiar on the basis of its own facts and circumstances. The HOA respectfully suggests to
the Commission that the facts and circumstances here are especially compelling in terms of their
unique combination of documented history, documented dynamic changes in the ability of many
riparian property owners to access navigable waters, the documented absence of any actual adverse
impacts, the potential for water quality improvements, and the willingness of the HOA to work
with the Commission to help document such after completion of the proposed dredging work.

The HOA requests that the Commission pay particular attention to the expert reports/letters, the
sequence of aerial photographs, the well documented history of many decades of navigation by
shallow draft vessels ranging from 14’ to 24’ in the form of affidavits and comment letters, and
the support from current/former elected officials. The HOA believes that its requested variance
from the essentially per se denial of all permits involving any dredging in PNA waters, a well-
intentioned and often appropriate rule/result, does in fact meet the spirit and intent of all applicable
CAMA rules and related laws based on the very unique and peculiar circumstances and facts of
this case, combined with the growing hardships placed on the HOA and all of the property owners
within the Shinn Creek Estates subdivision for whom the HOA is required by law to manage the
common area facilities and lands that it owns and controls.

The HOA also would like to publicly thank DCM staff for working with it and its consultants over
the past several years to address and resolve actual impact concerns, and to otherwise improve the
parameters of the proposed project as revised.
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Staffs’ Position: Yes.

Staff believes the variance does meet the spirit, purpose and intent of the Commission’s prohibition
against new dredging in designated PNAs where there has been a long-standing boat basin and
channel with access by shallow-draft vessels to the AIWW. Following the shoaling in of the
historic route, members of the HOA have been navigating the S-Channel to an existing maintained
channel to the south. However, the shoaling of the S-Channel has significantly limited this long-
standing access. While there may be some impacts to the PNA habitat associated with dredging,
the proposed modest channel to allow continued access for shallow-draft vessels, is designed to
limits the impacts with a -3 MLW depth, an 8’ channel width and the use of channel markers to
reduce impacts to the surrounding marsh by navigating vessels. The proposed oyster shell habitat
may provide some increase in nursery habitat, and the proposed dredging may offer some
improvements in water quality.

Public Safety and welfare will be secured by allowing the HOA members to maintain their long-
standing access to the AIWW from their boat basin and channel, while avoiding impacts to the
historic route. The channel markers may help keep boaters within the channel, reducing impacts
from boats navigating outside the proposed channel. Additionally, while there may be some
impacts to the PNA habitat in the S-Channel from dredging, the proposed width and depth are
fairly limited. DWR issued the 401 Water Quality Certification for the project as amended, and
while DMF raised some concerns from the proposed dredging, their objections focused on the
initially proposed breakwaters that were removed from the project design. Finally, Petitioner’s
proposed mitigation of the oyster shell reef development may result in increased nursery function,
as noted by Mr. Alphin in his report.

The proposed project will preserve substantial justice where the dredging of the S-Channel will
preserve the long-standing use of this area for navigation by small, shallow-draft vessels between
the HOA’s pre-CAMA boat-basin and maintained channel to the maintained channel to the soute
in order to access the ATWW.
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ATTACHMENT D:
PETITIONERS’ VARIANCE REQUEST MATERIALS
(except exhibits mutually stipulated to

and Petitioner’s initial proposed facts/exhibits)

19
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CAMA VARIANCE REQUEST FORM DCM FORM 11
DCM FILE No.:

PETITIONER’S NAME: SHINN CREEK ESTATES HOMEOWNERS ASSQOC.

COUNTY WHERE THE DEVELOPMENT IS PROPOSED: New Hanover

Pursuant to N.C.G.S. § 113A-120.1 and 15A N.C.A.C. 07J .0700 et seq., the above named
Petitioner hereby applies to the Coastal Resources Commission (CRC) for a variance.

VARIANCE HEARING PROCEDURES

A variance petition will be considered by the CRC at a regularly scheduled meeting, heard in
chronological order based upon the date of receipt of a complete petition. 15A N.C.A.C. 07]
.0701(e). A complete variance petition, as described below, must be received by the Division of
Coastal Management (DCM) a minimum of six (6) weeks in advance of the first day of a
regularly scheduled CRC meeting to be eligible for consideration by the CRC at that meeting.
15SAN.C.A.C. 07 -0701(e). The final set of stipulated facts must be agreed to at least four (4)
weeks prior to the first day of a regularly scheduled meeting. 15A N.C.A.C. 07] 0701(e). The
dates of CRC meetings can be found at DCM’s website: www.nccoastalmanagement.net

If there are controverted facts that are significant in determining the propriety of a variance, or if
the Commission determines that more facts are necessary, the facts will be determined in an
administrative hearing. 15A N.C.A.C. 07] .0701(b).

VARIANCE CRITERIA
The petitioner has the burden of convincing the CRC that it meets the following criteria:

(a) Will strict application of the applicable development rules, standards, or orders issued
by the Commission cause the petitioner unnecessary hardships? Explain the
hardships.

(b) Do such hardships result from conditions peculiar to the petitioner's property such as
the location, size, or topography of the property? Explain.

(¢) Do the hardships result from actions taken by the petitioner? Explain.

(d) Will the variance requested by the petitioner (1) be consistent with the Spirit, purpose,
and intent of the rules, standards or orders issued by the Commission; (2) secure the
public safety and welfare; and (3) preserve substantial justice? Explain.

Please make your written arguments that Petitioner meets these criteria on a separate piece of paper.
The Commission notes that there are some opinions of the State Bar which indicate that non-attorneys
may not represent others at quasi-judicial proceedings such as a variance hearing before the
Commission. These opinions note that the practice of professionals, such as engineers, surveyors or




021

contractors, representing others in quasi-judicial proceedings through written or oral argument, may be
considered the practice of law. Before you proceed with this variance request, you may wish to seck the
advice of counsel before having a non-lawyer represent your interests through preparation of this
Petition.

For this variance request to be complete, the petitioner must provide the information listed
below. The undersigned petitioner verifies that this variance request is complete and
includes:

The name and location of the development as identified on the permit application;

A copy of the permit decision for the development in question;

A copy of the deed to the property on which the proposed development would be located,;
A complete description of the proposed development including a site plan;

A stipulation that the proposed development is inconsistent with the rule at issue;

e
ra
3
o
s
e

Proof that notice was sent to adjacent owners and objectors*, as required by 15A
N.C.A.C. 077 .0701(c)(7);

E

Proof that a variance was sought from the local government per 15A N.C.A.C. 07]
.0701(a), if applicable;

‘g

Petitioner’s written reasons and arguments about why the Petitioner meets the four
variance criteria, listed above;

_/_ Adraft set of proposed stipulated facts and stipulated exhibits. Please make these
verifiable facts free from argument. Arguments or characterizations about the facts
should be included in the written responses to the four variance criteria instead of being
included in the facts.

J This form completed, dated, and signed by the Petitioner or Petitioner’s Attorney.

*Please contact DCM or the local permit officer for a full list of comments received on your
permit application. Please note, for CAMA Major Permits, the complete permit file is kept in the
DCM Morehead City Office.

Due to the above information and pursuant to statute, the undersigned hereby requests a variance.




// December 30, 2019

ignature of Petitioner or Affofney

I. Clark Wright, Jr.

Date

icw@dhwlegal.com

Printed Name of Petitioner or Attorney

Email address of Petitioner or Attorney

(252) 514-2828, Ext. 1

Telephone Number of Petitioner or Attorney

(252) 514-9878

209 Pollock Street
Mailing Address
New Bern, NC 28560
City State
DELIVERY OF

This variance petition must be received b
weeks before the first day of the regularly

Zip  Fax Number of Petitioner or Attorney

THIS HEARING REQUEST

y the Division of Coastal Management at least six (6)

scheduled Commission meeting at which it is heard. A

copy of this request must also be sent to the Attorney General's Office, Environmental Division.

15SAN.C.A.C.07) 0701(e).

Contact Information for DCM:

By mail, express mail or hand delivery:
Director

Division of Coastal Management

400 Commerce Avenue

Morehead City, NC 28557

By Fax:
(252) 247-3330

By Email:

Check DCM website for the email
address of the current DCM Director
www.nccoastalmanagement.net

Revised: July 2014

Contact Information for Attorney General’s Office:

By mail:

Environmental Division
9001 Mail Service Center
Raleigh, NC 27699-9001

By express mail:
Environmental Division
114 W. Edenton Street
Raleigh, NC 27603

By Fax:
(919) 716-6767
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SHINN CREEK ESTATES HOMEOWNERS ASSOCIATION
STATEMENT ADDRESSING THE FOUR VARIANCE REQUEST FACTORS
December 31, 2019

Introduction

Shinn Creek Estates Homeowners Association (Shinn Creek HOA, or HOA) owns riparian
property adjacent to a permitted, dredged channel that for decades has provided access for area
property owners and boaters to navigable waters, including the nearby Atlantic Intracoastal
Waterway (AIWW). DCM previously issued various CAMA permits to prior property owners
and more recently to the HOA, authorizing construction of the HOA’s existing (common areas)
boat ramp and docking facility, as well as for dredging of the access channel leading water ward
from these riparian, water dependent facilities. Due to factors outside of the HOA’s control,
including sediment deposition associated with AIWW dredging, various storm events, and the
recent so-called great recession, the existing westward channel no longer connects directly to the
AIWW [See various historical aerial photographs, Affidavit of Ben Stephenson, comment letters
of support, as well as the HOA’s original and revised CAMA permit application materials]. For
the past twenty years or more, the primary means of accessing navigable waters and the AIWW
has been by exiting the water ward end of the HOA’s maintained channel, and turning right
(southward) into what is now locally known as “the S-Curve” which then connects to another
existing, maintained channel that provides direct access to the AIWW and other area navigable
waters. If silting conditions in and around the “S-Curve” continue to worsen, all property
owners in and around the Shinn Creek Estates subdivision (a total of over 40 landowners, almost
all of whom own shallow draft vessels and consistently use and enjoy their riparian rights of
access to navigable waters.

In response to the continued silting in of the “S-Curve” area between the end of the HOA’s
maintained channel and the maintained channel paralleling AIWW, in 2017 the HOA began to
invest significant time, effort and financial resources into what the HOA considered to be a
maintenance dredging project. After several years of meetings, negotiations, and revisions to its
proposed dredging plans, the HOA submitted its final, revised CAMA application to DCM on or
about April 10, 2019. By letter dated April 22, 2019, DCM denied the HOA’s revised permit
application — primarily on the grounds that dredging the “S-Curve” area violated use standards
requiring avoidance of dredging within PNAs, as well as objections from several resource
protection agencies for the same reason.

Shinn Creek Estates HOA seeks a variance from the Commission regarding the CAMA use
standards cited in the April 22, 2019 DCM denial letter for two basic reasons. First, as illustrated
by the various aerial photographs included in this variance request package, this property
historically has always had access to the AIWW and other area navigable waters. However, as
conditions changed in the area, this access has become shallower and shallower, as well as
narrower and narrower, such that today the sole means of access to navigable waters at low and
mid-tides now is via the “S-Curve” [see, especially, 1998 and 2006 aerial photographs]. Second,
if current increased shoaling trends continue, it is likely that all property owners within the Shinn
Creek subdivision and surrounding areas will lose access to navigable waters entirely — and
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certainly will lose the types of navigable vessel access that has been historically the case for over
50 years.

In response to agency comments, the HOA modified its proposed dredging such that the
dredging involves zero direct impacts to SAV and shellfish resources, added channel markers to
keep vessels away from nearby marine resources, dropped the originally proposed breakwaters,
and added oyster shell placements to facilitate the potential for growth of new oyster resources.
As stated in the “Anticipated Impacts™ section of DCM’s December 7, 2018 Field Report, the
proposed dredging work would involve “minor increases in turbidity . . . during the dredging
event; however, no long term adverse impacts are anticipated” [emphasis added]. As also
noted in the DCM Field Report, the HOA anticipates that dredging the “S-Curve” area as
proposed, coupled with the proposed maintenance dredging, should improve water circulation in
the area and reduce the current low dissolved oxygen levels below water quality standards. In
this regard, the HOA is willing to invest in some cost effective post-project DO and salinity
testing to add to our understanding of the potential for carefully designed dredging projects to
improve overall water quality/marine resources. [See attached expert report from Troy Alphin.]

In sum, the HOA’s CAMA permit application was denied due to the PNA and HGW
classifications applicable to the “S-Curve area, despite DCM’s conclusion that the proposed
work would is not anticipated to cause any long term adverse impacts. Given the uniqueness of
the topography, the obvious hardship to the HOA as manager of the subdivision’s common area,
water dependent facilities that provide over 40 property owners with their sole means of access
to navigable waters, and the absence of any actual, adverse impacts, the Shinn Creek Estates
HOA respectfully requests that the Commission issue a variance for the proposed dredging work.

Variance Criteria

Pursuant to G.S. § 113-120.1, in order to qualify for a variance, the person or entity
seeking the variance must demonstrate, to the satisfaction of the Coastal Resources Commission
(CRC), each of the four variance factors:

1. Strict application of the applicable development rules, standards, or orders issued
by the Commission will cause unnecessary hardships.

[The Shinn Creek Estates HOA respectfully contends “Yes.”]

The CAMA use standards from which the Shinn Creek Estates HOA seeks a variance
boil down to the PNA avoidance rules cited in the DCM denial letter: (1) 15A NCAC
07H.0206(c) (estuarine waters management objectives); (2) 15A NCAC 07H.0208(b)(a)(4)
(PNA definition); 15A NCAC 07H.0208(a)(2)(A) (project shall be sited to avoid significant
adverse impacts to marine resources); and (4) 15A NCAC 07H.0208(b)(1) (avoid PNAs,
shellfish beds and SAVs). With regard to these various listed CAMA rules and use standards,
the HOA respectfully contends that DCM’s own Field Report confirms the absence of any actual
impacts, and thus items (3) and (4) as listed in the permit denial letter would appear to be
misplaced. However, as required for purposes of this variance request, the HOA is stipulating to
violation of each of the listed CAMA rules. Having said that, nothing in such a stipulation
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prevents the Commission from relying on the DCM Field Report and other materials as
contained in the variance request package [see, especially, expert letters/reports of Troy Alphin
and Steve Morrison, as well as various materials and drawings contained in the original CAMA
Permit Application, and revised Application materials] to conclude that strict application of the
applicable rules causes the HOA unnecessary hardships — especially in light of the absence of
any documented actual adverse impacts, with the potential for the proposed project to actually
improve the marine environment.

In addition, the proposed dredging work and associated channel markers will also
improve boater safety and avoid loss of riparian property rights. There is an estimated $30 - $40
million dollars of property values within the Shinn Creek Estates Subdivision alone, and the
reduction and/or loss of reasonable riparian rights access to navigable waters could well result in
the loss of 10% to 20% of these property values. Given the unique history of the area and the
prior history of constant use by vessels of the type currently used and owned by the property
owners within and adjacent to the common area assets owned and managed by the HOA, the
Shinn Creek Estates HOA respectfully requests that the Commission answer this variance factor
question in the affirmative.

2. The hardships result from conditions peculiar to the HOA’s common area property
and surrounding properties, such as location, size, or topography.

[The Shinn Creek Estates HOA respectfully contends “Yes.”]

The hardships described above and in the attached variance request materials result from the
unique and peculiar conditions of the HOA’s common area, water dependent properties, as well
as the unique and peculiar dynamic and changing conditions within the so-called “S-Curve” area
where “new” dredging work is proposed [approximately 405 linear feet according to DCM’s
April 22, 2019 denial letter]. These real property and adjacent marine resource properties are
unique and peculiar in a number of respects, including: (a) the well documented shoaling and
silting in of the submerged lands of the “S-Curve” and adjacent submerged lands; (b) the long
history of shallow draft 14’ to 24’ vessels by the HOA, its subdivision members, adjacent
property owners, and predecessors in title; (c¢) the documented absence of any anticipated
adverse impacts to any marine resources; (d) the overwhelming expressions of support from not
only owners of properties within Shinn Creek, but other nearby property owners as well as a
former Representative in the NC House and the current Mayor of the City of Wilmington; (e) the
fact that all three adjacent riparian property owners have written letters of support for the
proposed dredging work; and (f) the fact that the HOA is willing to explore the concept of
conducting some post-project sampling to confirm the absence of adverse impacts and potential
for improvement in water quality DO and salinity.

For these and other facts and reasons as documented in the attached Stipulated Facts and
Exhibits, the Shinn Creek Estates HOA respectfully requests that the Commission answer this

variance factor question in the affirmative.

3. The hardship does not result from actions taken by the HOA.
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[The Shinn Creek Estates HOA respectfully contends “Yes.”]

The HOA has not taken any action to create the hardships from which it seeks relief. To the
contrary, the HOA’s actions represent a consistent pattern of long term efforts to address a
growing navigability problem not of its own making. In addition, the HOA and its consultants
have worked hard to respond to all agency concerns re potential adverse impacts — so much so
that DCM itself concluded that the HOA’s revised dredging project is not anticipated to create or
cause any adverse effects on the PNA resources of the relevant marine environment.

Not only has the HOA not in any way contributed to the hardships it now faces, but the HOA and
all of the dozens and dozens of homeowners and landowners it is legally charged to serve now
face the potential loss of extremely valuable riparian rights as the “S-Curve” area continues to
further silt in.

For these and other facts and reasons as documented in the attached Stipulated Facts and
Exhibits, the Shinn Creek Estates HOA respectfully requests that the Commission answer this
variance factor question in the affirmative.

4. The variance requested by the HOA (1) is consistent with the spirit, purpose, and
intent of the rules, standards or orders issued by the Commission; (2) will secure the
public safety and welfare; and (3) will preserve substantial justice.

[The Shinn Creek Estates HOA respectfully contends “Yes.”’]

As discussed above and in the attached Stipulated Facts and Exhibits supporting its requested
variance, [especially in the December 7, 2018 DCM Field Report], the Shinn Creek Estates HOA
respectfully contends that the proposed dredging work is not anticipated to cause any long term
adverse environmental impacts, and only minor, temporary turbidity impacts during the work.
Furthermore, as indicated in the expert reports/letters, the proposed work has the potential to
improve water quality, improve circulation, reduce existing vessel impacts, improve boater
safety, and add to area oyster resources. The HOA recognizes that the Division of Marine
Resources does not support any dredging within PNA areas, or the use of positive mitigation
measures to overcome such for purposes of commenting on pending CAMA permit
applications. However, here at the variance request stage, the HOA respectfully contends that
the Commission has the ability — and obligation — to take into account the documented absence
of any long term adverse impacts, as well as the potential for improvements in various water
quality factors, especially with regard to deliberations on the fourth variance factor.

The HOA respectfully contends that neither DCM, DMF nor this Commission will be setting any
precedents relative to review of permit applications for future proposed dredging projects. This
is so because of the clearly unique and peculiar set of facts and circumstances here. In fact, that
is one of the important characteristics of all variance requests to the Commission. Each is unique
and peculiar on the basis of its own facts and circumstances. The HOA respectfully suggests to
the Commission that the facts and circumstances here are especially compelling in terms of their
unique combination of documented history, documented dynamic changes in the ability of many
riparian property owners to access navigable waters, the documented absence of any actual
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adverse impacts, the potential for water quality improvements, and the willingness of the HOA to
work with the Commission to help document such after completion of the proposed dredging
work.

The HOA requests that the Commission pay particular attention to the expert reports/letters, the
sequence of aerial photographs, the well documented history of many decades of navigation by
shallow draft vessels ranging from 14’ to 24’ in the form of affidavits and comment letters, and
the support from current/former elected officials. The HOA believes that its requested variance
from the essentially per se denial of all permits involving any dredging in PNA waters, a well-
intentioned and often appropriate rule/result, does in fact meet the spirit and intent of all
applicable CAMA rules and related laws based on the very unique and peculiar circumstances
and facts of this case, combined with the growing hardships placed on the HOA and all of the
property owners within the Shinn Creek Estates subdivision for whom the HOA is required by
law to manage the common area facilities and lands that it owns and controls.

The HOA also would like to publicly thank DCM staff for working with it and its consultants
over the past several years to address and resolve actual impact concerns, and to otherwise
improve the parameters of the proposed project as revised.
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Shinn Creek Estates HOA Variance Request
December 19, 2019

Required Stipulation re Non-compliance

Pursuant to 15A NCAC 07J .0701(c)(6), and for purposes of this variance request only, Shinn
Creek Estates HOA, through counsel, stipulates that the development activities described in its
previously submitted application and revised application for a CAMA Permit authorizing it to
conduct certain channel improvement activities do not comply with the use standards cited in
DCM’s April 22, 2019 denial letter.

This the 19th day of December, 2019.

=
Clark Wright — Attorney for Shinn Creek Estates HOA
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RECEIPT
SHINN CREEK ESTATES HOMEOWNERS ASSOCIATION
VARIANCE REQUEST PACKAGE

DECEMBER 31, 2019

Received by [MS{A\ for the Division of Coastal Management on

December 31,2019at 7/’ 70 p.m.

ALID QHIN-WOC
g0z 16 30

RENEREL
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ATTACHMENT E:

STIPULATED EXHIBITS INCLUDING POWERPOINT

2000 Deed to HOA of Common Area property at 2819/792

Subdivision Plats at B36/210-11 and B38/66

DCM Field Investigation Report

Petitioner’s CAMA/D&F Major Permit Application, original and as revised

Historical Narrative, historic aerial photographs and affidavits of Alvin D. Rogers and
Thomas Canady with Plat 5/90 attached

Water Quality Monitoring Report by Petitioner’s agent Land Management Group

DMF written concerns about LMG’s Water Quality Monitoring Report

Adjacent Riparian Neighbor Notice and Certified Mail receipts, map of these parcels
Copy of on-site placard and newspaper publication request materials

December 7, 2018 recommendation from DCM Field Representative

DMF Comments, including December 14, 2018 Memo and December 19, 2018 Director’s
cover letter

January 13, 2020 401 denial letter

January 30, 2019 comments from the City of Wilmington

February 11, 2019 email from agent re: meeting and DCM response

March 24, 2019 email from Corps forwarding March 11, 2019 NMFS letter

April 3, 2019 letter from Corps with comments

April 11, 2019 comments on revised plan from NMFS and DMF

April 17, 2019 email from agent with additional aerials

April 22,2019 DCM Denial Letter

2019 Google Earth image with proposed dredge route and historic route noted by Petitioner
Series of six aerial photos from 1956-2010 with notations by Petitioner

14 letters from owners of lots in Shinn Creek Estates Subdivision in support of proposed
dredging plus Adj. Rip. Own. Brad Johnson

Opinion of Troy Alphin and Alphin CV

LMG 2-page statement re: water quality and variance

Ben Stephenson, Board Member of HOA, Affidavit

Powerpoint Presentation with aerial photographs of the site

20
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NORTH CAROLINA GENERAL WARRANTY DEED
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GRANTOR GRANTEE

BOYCE QUINN, INC., SHINN CREEK ESTATES

a North Carolina HOMEOWNERS ASSOCIATION, INC.,
Corporation a North Carolina Non-Profit
Corporation

6432 Shinn Creek Lane
Wilmington, NC 28403
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TO HAVE AND TO HOLD the nforesaid Jot or parcel of tand and all privileges and appurtenances thereto Lelonging to
the Grantee in fee aimple,

And the Granter covenants with the Grantee, that Grantor is seized of the premises in fee simple, has the right to convey
the same in fee simple, that title is marketable and free and clear of all encumbrances, and that Grantor will warrant and
defend the title against the lawful claims of all persons whomsoever except for the exceptions hereinnfter stated.

Titie to the property hereinahove described is subject te the following exceptions:

Restrictions, zoning and land use ordinances, easements and rights of way
of record.
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N.C. Bar Amoc. Form No. 3 @ 1976, Revised © 1977 — somws Witlama & Co., bnc, Box 127, Yaukimnthe, N. C. 27085
Frened by At wilh the NG Bar Arsoc, ~ 1081




Exhibit A

Tract 1: Being all of Lot 6, SHINN CREEK ESTATES, as shown on that
map recorded in Map Book 39 at Page 381 of the New Hanover County

Registry, reference to which map is hereby made for a more
particular description. :

Tract 2: Being all of the Common Areas, Utility FEasements,
Drainage Easements, and Buffer Easements as shown on that map of
SHINN CREEK ESTATES recorded in Map Book 36 at Pages 210 and 211,
as said Common Areas and Easements are revised on that map recorded
in Map Book 318 at Page 66, as the same are further revised in Map
Book 39 at Page 381 of the New Hanover County Registry, reference
to which maps is hereby made for a more particular description.
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DIVISION OF CO AL MANAGEMENT
FIELD INVES IGATION REPORT

APPLICANT'S NAME: Shinn Creek Estates HOA, Inc. c/o Greg Finch (LMG)

LOCATION OF PROJECT SITE: Site is located at 6432 Shinn Creek Lane, adjacent to the Atlantic
Intracoastal Waterway, in Wilmington, New Hanover County.

Photo Index - 2006: 22-7423 L-N, 22 / 0,23 Lat: 34°11’4439"N  Long: 77°49°41 53"W
INVESTIGATION TYPE: CAMA / D&F

INVESTIGATIVE PROCEDURE: Dates of Site Visit — 12/6/2018
Was Applicant Present — No

PROCESSING PROCEDURE: Application Received — | 1/7/2018
Complete - 11/27/2018
Office -- Wilmington

SITE DESCRIPTION:
(A)  Local Land Use Plan— Wilmington/New Hanover County
Land Classification From LUP — Developed (Residential), Conservation (Open Water)
B) AEC(s) Involved: EW, PTA, ES
(C)  Water Dependent: Yes '
(D)  Intended Use: Private
(E) Wastewater Treatment: Existing- Septic
Planned- N/A
¥ Type of Structures: Existing- Single-family residences, driveways, private docking facilities arid ramp
Planned- Excavation of channel and basin.

(G)  Estimated Annual Rate of Erosion: N/A

HABITAT DESCRIPTION: (AREA]
- DREDGED  FILLED OTHER

(A) Vegetated Wetlands (Shading)

Non-Vegetated Wetlands (Open Water
®) 5 ) 9,000 sq.ft.

(C) Other - Highground (Spoil Disposal) 9,000 sq. ft.

o Total Area Disturbed: 18,000 sq. fi. (0.41 acres)
(E) Primary Nursery Area: Yes
(F) Water Classification: SA;HQW ' Open: No

PROJECT SUMMARY: The applicant proposes to maintain an existing access channel and basin, excavate a
new channel to the Atlantic Intracoastal Waterway (AIWW), and install new breakwaters.
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9. PROJECT DESCRIPTION

The subject area is located at 6432 Shinn Creek Lane, in Wilmington, New Hanover County. To locate the properties
from the Wilmington Regional Office (WiRO), take Eastwood Road and travel east towards Wrightsville Beach
approximately 2.0 miles. Tumn right onto Military Cut-Off Road and travel south approximately 1.3 miles until you reach
Greenville Loop Road. Tum left onto Greenville Loop Road and travel approximately 0.85 miles south until you reach
Shinnwood Road. Tum left onto Shinnwood Road and continue for 0.4 mile. Take a left on to Welcome Lane and then a
right on to Shinn Creek Lane. The project area is located at the end of Shinn Creek Lane at the community boat ramp and
docking facility.

The project area is located adjacent to a maintained community owned property at the end of Shinn Creek Lane which
serves a neighborhood of 36 properties. The property is approximately 3.22 acres with an average elevation of
approximately 6’ above Normal High Water (NHW). Existing structures on the upland portion of the lot consists of a
driveway and a raised road and culvert stabilized by riprap. There is an existing drainage channel which crosses north to
south across the applicant’s property. At a right angle to the east of the drainage channel is an existing 25° wide by 30’
long boat basin and approximately 600 long access channel that leads from the basin to a natural “S” channel. Within the
existing basin and access channel is a community boat ramp, docking facility and several private docking facilities. The
natural “S” channel has limited navigation at high tide out of the access channel and empties in to a man-made canal that
is maintained by Shinnwood homeowners for access to the AIWW. The upland area of the project site is vegetated
primarily with upland trees and omamental grasses and shrubs. There is a narrow section of section “404” type wetlands
located on the waterward side of the property, which consists of Sea Myrtle (Baccharis halimifolia), and Sea Oxeye
(Borrichia frutescens). Coastal Wetland species located adjacent to the project area include but are not limited to: Saltwort
(Salicornia sp.), Black Needle Rush (Juncus roemarianus), and Smooth Cordgrass (Spartina alterniflora).

Based on permit history for dredge and fill and historical aerial photography, it appears the boat basin and access channel
were origmally excavated some time prior to 1970 before CAMA regulations came in to affect. State Permit No. 72-82
was issued on June 22, 1982 to Joseph Rogers authorizing maintenance dredging of the 25° wide by 30 long boat basin to
-5" MLW. The permit also included maintenance of an access channel measuring 20° wide by 670’ long and -5° MLW, a
35" long bulkhead within the basin, and two 5> wide by 10° long riprap breakwaters to stabilized either side of the “flared
entrance”. The approved work plan drawings show the access channel ending north of the natural “S” channel and does
not include excavation of the natural “S” channel. State Permit No. 72-82 was modified on May 12, 1983 for a 20’ wide
by 30’ long boat ramp, 6’ wide by 16 long float, a 6’ wide by 12’ long wooden walkway, and a bulkhead. State Permit
No. 72-82 was modified on June 7, 1985 for maintenance excavation of the ditch on the north side of the culvert to §°
wide by 60’ long by -3’ at MLW. State Permit No. 72-82 was renewed on June 23, 1987 and then again on February 19,
1992. Letter of Refinement was issued on November 17, 1993 for State Permit No. 72-82 authorizing the relocation of
the dredge spoil site on the property. State Permit No. 72-82 was transferred to Boyce Quinn, inc. on January 24, 1996
and was modified on January 2, 1997 for the relocation of the existing boat ramp, sheet pile breakwaters, and docks. State
Permit No. 72-82 was renewed again on July 9, 1997. A major modification application was received by the Division of
Coastal Management on June 26, 1996 with revisions submitted July 30 through August 27, 1997. The application
proposed the excavation of a 30 to 40’ wide by 1,390’ long access channel to -6” at MLW to connect the ATWW to the
head of the existing access channel. The project proposal also included excavation of the 345’ long natural “S” channel
that had not been previously dredged. Permit files were inconclusive in determining that a major modification was issued
for this dredge project. State Permit No. 72-82 was renewed and then modified and renewed on August 12, 1999 to
reconfigure a proposed pier and float and then was renewed again on May 30, 2001. A Letter of Refinement was issued
for State Permit No. 72-82 on March 6, 2002 authorizing the relocation of an existing float within the basin. State Permit
No. 72-82 was renewed on February 5, 2007 and transferred to Shinn Creek Estates HOA. Two requests for maintenance
dredging within the basin and access channel were received by NCDCM on June 11, 2011 and June 4, 2013 but no
authorization of the proposed maintenance dredging could be found in the permit file. A Letter of Refinement was issued
for State Permit No. 72-82 on July 15, 2014 authorizing a 12’ by 12’ open wooden platform on highground, and a new 4’
wide by 30’ long walkway. A minor modification to State Permit No. 72-82 was issued on April 27, 2015 authorizing a
new fixed access walkway, access ramp, and floating dock. State Permit No. 72-82 expired on December 3 1,2015.
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The City of Wilmington/New Hanover County Land Use Plan classifies the adjacent waters as Conservation, and the
adjacent high ground portion of the project area as Residential. The waters of the AIWW are classified as SA by the
Division of Water Resources. This area IS designated as a Primary Nursery Area (PNA) by the Division of Marine
Fisheries and according to maps provided by the Shellfish Sanitation Section, the area is CLOSED to the harvesting of
shellfish. :

PROPOSED PROJECT

The applicant proposes to maintain an existing access channel and basin, excavate a new channel to the Atlantic
Intracoastal Waterway (AIWW), and install new breakwaters. An initial dredge event is proposed to remove
approximately 600 cy of material from an area measuring 8’ wide by 1,083’ long to a depth of approximately -3° at MLW.
The proposed initial dredge area would include and existing 25° wide by 30’ long boat basin, and an §’ wide by 1,083’
long access channel, of which approximately 460° linear feet is considered new dredging of the natural “S” channel (see
Sheet 4 and 5 of 7). Shallow bottom material would be removed mechanically by bucket-to-barge method and deposited
at a privately-owned spoil disposal site identified by the applicant as Parcel ID No. R06300-002-003-000. The spoil site
is located approximately 0.3 miles north of the project site and adjacent to USACE Disposal Site No. DA-0251 at the
confluence of the AIWW and Shinn Creek (see Sheet 1 of 7). The disposal site is owned by Shore Acres Company who
has approved the applicants use of the site for this project in the enclosed letter of agreement. The application states that
the material would be off loaded and placed outside the USACE Easement Boundary on the eastern portion of the island.
The proposed spoil site is commonly used as a disposal site by local marine contractors. The proposed final water depth
for this area would be -3” at MLW in connection to a waterbody that has an existing water depth of -3’ at MLW. The
applicant also proposes four (4) wooden breakwaters at the perimeter of the “S” channel; two approximately 60° long, one
at 70’ long, and one at 40° long and approximately 1° above MHW (see Sheet 5 through 7 of 7). As proposed, the
breakwaters would have open spacing between the boards and provide unimpeded water and faunal movement.

10. ANTICIPATED IMPACTS

The proposed initial dredging would disturb approximately 9,000 sq. ft. of shallow bottom area and would result in the
removal of approximately 600 cy of material from the existing basin and access channel system. Approximately 3,680 sq.
ft. of the shallow bottom within access channel is classified as Primary Nursery Area which would be deepened from its
natural depth of 0” to -1> at MLW to -3* at MLW. The disposal of the material would impact approximately 9,000 sq. ft.
of highground, which would be located on an existing spoil island at the confluence of the AIWW and Shinn Creek
(adjacent to USACE Disposal Site No. 0251}, which is commonly used as disposal site by local marine contractors. Minor
increases in turbidity should be expected during the dredging event; however, no long term adverse impacts are
anticipated. The applicant claims that the project would benefit upstream water quality by removing a significant barrier
to circulation associated with the shoaling at the natural “S” channel.

Submitted by: Brooks Surgan Date: December 7, 2018 Office: Wilmington
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SLMG

LAND MANAGEMENT GROUP
a DNJ'EYE company

4/10/19

Doug Huggett
400 Commerce Avenue
Morehead City, N.C. 28557

Re:  Revisions to CAMA application, Shinn Creek Estates HOA, New Hanover County
Dear Doug,

On behalf of the Shinn Creek Estates HOA, we are revising items contained within their
CAMA permit application. These revisions were made in response to agency comments

received during the application review process. The revised items are:

Removal of the proposed breakwaters within the “S curve” channel, eliminating potential
structural wave scouring impacts.

The addition of channel markers to guide boaters through the deeper water, avoiding the
adjacent shallower soft bottom habitat.

The placement of oyster shells for oyster spat attachment and growth on suitable intertidal
bottom totaling 4,895 square feet. This will enhance the valuable shell bottom habitat, reduce
the potential for erosion and provide for a natural transition of intertidal habitats.

I have attached an updated set of Sheets 1-7 that detail these revisions. Please contact me with
any questions that you may have. Thank you for your assistance.

Sincerely,

S

Steve Morrison
Environmental Consultant

www.lmgroup.net « Phone: 910.452.0001  Fax: 910.452.0060
3805 Wrightsville Ave., Suite 15, Wilmington, NC 28403
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Encl: Sheets 1-7
Cc:  Courtney Spears
Liz Hair
Curt Weychert
Fritz Rohde
Chad Coburn
Shinn Creek Estates HOA

www.lmgroup.net * Phone: 910.452.0001 « Fax: 910.452.0060
3805 Wrightsville Ave., Suite 15, Wilmington, NC 28403
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