
 

NC COASTAL RESOURCES COMMISSION 

February 18-19, 2015 

Hilton Double Tree 

Atlantic Beach, NC 
 

The State Government Ethics Act mandates that at the beginning of any meeting the Chair remind all the members of their duty to avoid 
conflicts of interest and inquire as to whether any member knows of any conflict of interest or potential conflict with respect to matters 
to come before the Commission.  If any member knows of a conflict of interest or potential conflict, please state so at this time. 
 

Wednesday, February 18
th

 

 
10:00 COASTAL RESOURCES ADVISORY COUNCIL MEETING (Atlantic-Hatteras Pamlico Rooms) 

 

1:00 COMMISSION CALL TO ORDER* (Atlantic-Hatteras Pamlico Rooms) Frank Gorham, Chair 

 Roll Call 

 Chair’s Comments 

 

1:15 VARIANCES 
 WineDucks, LLC (CRC-VR-15-01) Duck, 30’ buffer Ron Renaldi, Christine Goebel 

 US Life Saving Service, LLC (CRC-VR-15-02 ) Wrightsville Beach (tentative) Robb Mairs, Christine Goebel 

 

1:45 ACTION ITEMS 

 Adopt 15A NCAC 7K .0208 Single Family Residences Exempted 

 §150B-21.3A - Periodic Review and Expiration of Existing Rules Jennifer Everett, DENR 

 Periodic Review of 15A 7B CAMA Land Use Planning (CRC-15-02 ) Mike Lopazanski 
 

2:15  CRC Rule Development 

 State Ports Inlet Management AEC – Stakeholder Feedback Heather Coats 

 Commission Discussion 
 

3:15 BREAK 

 

3:30 DCM Year in Review Braxton Davis 

 

4:15 Sea-Level Rise Report – Update Tancred Miller 

 

4:30 Presentation of Eure-Gardner Award to Bob Emory Frank Gorham, Chair 

 

4:45  RECESS 

 

Thursday, February 19
th

  
 

9:00 COMMISSION CALL TO ORDER* (Atlantic-Hatteras Pamlico Rooms) Frank Gorham, Chair 

 Roll Call 

 Approval of December 17, 2014 Meeting Minutes  Frank Gorham, Chair 

 Executive Secretary’s Report Braxton Davis 

 Chairman’s Comments Frank Gorham, Chair 

 CRAC Report Debbie Smith, CRAC Chair 

 

9:30 CRC Rule Development 

 Static Vegetation Line Alternatives – Draft Rule Language (CRC-15-01 ) Ken Richardson 

  Commission Discussion 

 

11:00 BREAK 

 

11:15 Sandbag Use for Beachfront Erosion Control 

 Use of Sandbags for Temporary Erosion Control - Overview (CRC-15-03) Mike Lopazanski 



 
 

 Inventory & Distribution of Temporary Erosion Control Structures  Ken Richardson 

 

 
11:45 PUBLIC INPUT AND COMMENT 

 
12:00 LUNCH 

  

1:15 PUBLIC HEARING 

 15A NCAC 7H .1500 GP for Excavation of Upland Basins  Frank Gorham, Chair 

 

1:30 Sandbag Use for Beachfront Erosion Control (continued) 

 Temporary Erosion Control Structures Design Considerations Spencer Rogers 

 Commission Discussion 
 

2:30 BREAK  

 

2:45  OLD/NEW BUSINESS  Frank Gorham, Chair 

 

3:00 CLOSED SESSION 

 Ongoing Litigation Related to CAMA 

 

3:30 ADJOURN 
 

 
Executive Order 34 mandates that in transacting Commission business, each person appointed by the governor shall act always in the best interest of the 

public without regard for his or her financial interests.  To this end, each appointee must recuse himself or herself from voting on any matter on which the 
appointee has a financial interest.  Commissioners having a question about a conflict of interest or potential conflict should consult with the Chairman or 

legal counsel. 
 

* Times indicated are only for guidance. The Commission will proceed through the agenda until completed. 

 
N.C. Division of Coastal Management 

www.nccoastalmanagement.net 
Next Meeting: April 29-30, 2015; Nags Head 

http://www.nccoastalmanagement.net/




























Wine Ducks L.L.C.Variance 

Duck, NC 

 Site 

NC-12 

Currituck Sound 

Atlantic 

Ocean 



Aqua Restaurant 
(2013 Aerial Photo) 

Development Area 

Currituck Sound 

Duck 

Boardwalk 



Aqua Restaurant 
(Photo Date: 01/16/2015) 



Located At South End of The Town of Duck Boardwalk 
(Photo Date: 01/16/2015) 



Proposed Development Area 
(Photo Date: 01/16/2015) 

30’ CAMA Buffer Line 



Proposed Development Area 
(Photo Date: 01/16/2015) 

30’ CAMA Buffer Line 

Deck Expansion Area 



Proposed Development Area 
(Photo Date: 01/16/2015) 

30’ CAMA Buffer Line 

Stairs Expansion Area 



Proposed Development Area 
(Photo Date: 01/16/2015) 

~ 30’ CAMA Buffer Line 



Proposed Development Area 
(Photo Date: 01/16/2015) 













































January 8,2015

Dear Customer:

Proof-of-delivery letters are being provided for the following shipments:

772476711559 ELIZABETH CITY,NC

772476687491 VIRGINIA BEACH,VA

You may save or print this Batch Signature Proof of Delivery file for your records.

Thank you for choosing FedEx.

FedEx
1.800.GoFedEx 1.800.463.3339



January 8,2015

Dear Customer:

The following is the proof-of-delivery for tracking number 772476711559.

Delivery Information:

Status: Delivered Delivered to: Residence
Signed for by: J.HEYDEN Delivery location: 706 SMALL DR

ELIZABETH CITY, NC
27909

Service type: FedEx 2Day Delivery date: Jan 8, 2015 12:35
Special Handling: Deliver Weekday

Residential Delivery

Adult Signature Required

Shipping Information:

Tracking number: 772476711559 Ship date: Jan 6, 2015
Weight: 0.5 lbs/0.2 kg

Recipient: Shipper:
Alberecht and Josephine Heyder Cassie Anderson
706 Small Drive Vandeventer Black LLP
ELIZABETH CITY, NC 27909 US 434 Fayetteville St, Suite 2000

P.O. Box 2599
Raleigh, NC 27602 US

Reference 33581-0006.638

Thank you for choosing FedEx.



January 8,2015

Dear Customer:

The following is the proof-of-delivery for tracking number 772476687491.

Delivery Information:

Status: Delivered Delivered to: Receptionist/Front Desk
Signed for by: S.MCFARLAND Delivery location: 1432 N GREAT NECK RD

101
VIRGINIA BEACH, VA
23454

Service type: FedEx 2Day Delivery date: Jan 8, 2015 14:46
Special Handling: Deliver Weekday

Adult Signature Required

Shipping Information:

Tracking number: 772476687491 Ship date: Jan 6, 2015
Weight: 0.5 lbs/0.2 kg

Recipient: Shipper:
Louis G. Paulson, Registered Agent Cassie Anderson
SOZO, LLC Vandeventer Black LLP
1432 North Great Neck Rd 434 Fayetteville St, Suite 2000
Suite 101 P.O. Box 2599
VIRGINIA BEACH, VA 23454 US Raleigh, NC 27602 US
Reference 33581-0006.638

Thank you for choosing FedEx.



Division of Coastal Management 
400 Commerce Ave., Morehead City, NC 28557 

Phone: 252-808-2808 \ FAX: 252-247-3330  Internet: www.nccoastalmanagement.net 

An Equal Opportunity \ Affirmative Action Employer  

 

                                                                                                CRC-15-02      
February 4, 2015 

 
MEMORANDUM 
 
TO: Coastal Resources Commission 
 
FROM: Mike Lopazanski 
 
SUBJECT: Periodic Review of Existing Rules – 15A NCAC 7B  
 Land Use Planning Guidelines 
 
As you are aware, rulemaking by the Coastal Resources Commission and other state 
agencies is governed by NC Administrative Procedure Act (APA) (attached) which 
outlines the procedure for the adoption of administrative rules. State agencies are 
required to follow these procedures for conducting public hearings, adopting proposed 
rules and for filing the adopted rules for inclusion in the NC Administrative Code.  
 
In 2013, the General Assembly enacted Session Law 2013-413 which added a “Periodic 
Review and Expiration of Existing Rules” section to the APA (G.S. § 150B-21.3A).  This 
statute requires agencies to review all of their rules every 10 years under a process and 
schedule established by the Rules Review Commission. If an agency does not conduct 
the review, its rules will expire and be removed from the Administrative Code, unless 
the rule is required to implement or conform to federal law.  Prior to 2013, rules did not 
expire. 
  
Review Process 
The new process requires agencies to review their exiting rules and classify them as: 

 Necessary with substantive public interest - the agency has received public 
comment within the last two years; it affects property interest or a person might 
object to the rule. 

 Necessary without substantive public interest – the agency has not received 
public comment within the last two years or the rules simply provide contact 
information. 

 Unnecessary - the agency determined the rule is obsolete, redundant or 
otherwise no longer needed.

  
   North Carolina Department of Environment and Natural Resources 

Pat McCrory                                                            Donald R. van der Vaart         
Governor                                                                                        Secretary 
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These classifications must be posted on the Office of Administrative Hearings (OAH) 
and DENR web sites.  Public comments are to be accepted for a period of at least 60 
days and agencies are required to respond to each public comment.  After the comment 
period, agencies may amend the final classifications based on public comments, and 
send an approved final report and public comments received to the RRC.  
  
The RRC will review the final report and public comments to determine if it agrees with 
the agency classification of its rules.  The RRC may change a classification of a rule to 
“necessary with substantive public interest” but does not have the authority to declare a 
rule as “unnecessary.”  The RRC sends a final report to the Joint Legislative 
Administrative Procedure Oversight Committee (APOC) for consultation. The final 
determination on an agency’s rules becomes effective when the APOC reviews the 
report or on the 61st day after having received the report from the RRC if the APOC 
does not meet.  The APOC may disagree with the Commission’s determination and 
recommend to the General Assembly that the agency conduct a review of the rule the 
following year.   
  

Effect of Final Determination 
Rules designated as “necessary without substantive public interest” will remain in the 
NC Administrative Code and rules designated as “unnecessary” will be removed. Rules 
designated as “necessary with substantive public interest” must be re-adopted as if they 
were new rules following the usual rulemaking procedures.  If the rules are not re-
adopted, they will be removed from the Administrative Code. 

  
Schedule for Review of CRC Rules 
The Rules Review Commission has developed a schedule for the review of agency 
rules.  The majority of the CRC rules are due for review by January 2018.  However, the 
rules associated with the Land Use Planning Program (15A NCAC 7B CAMA Land Use 
Planning Requirements) are due for review by December 2015. 
 
Since DCM Staff have re-written the 7B Land Use Planning Guidelines and the 
Commission has approved the amendments for public hearing, we have consulted with 
RRC staff regarding the public comment periods and how to avoid confusion.  RRC 
Staff have recommended that the Division request that the RRC move the periodic 
review date from December 2015 to June 2015.  This would enable the Commission 
to:  
 

 Approve the initial determinations at the February 18-19, 2015 meeting. 

 Initiate the required 60 day comment period (Feb 20 – Apr 26, 2015). 

 Adopt the final determinations at the April 29-30, 2015 meeting. 

 File with OAH before the May 15th deadline for June RRC review.   
 
After the RRC review, the report will be submitted to APOC for consultation.  Provided 
the APOC approves the report, the CRC will be able to publish the amended rules for 
public comment in September 2015, hold a public hearing and adopt the amend 7B 
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Land Use Planning Guidelines by the November 2015 Commission meeting.  This will 
avoid having to re-adopt the rules based on the required Periodic Review. 
 
Attached is the draft report with five rules designated as Necessary With Substantive 
Public Interest, one rule designated as Necessary Without Substantive Public Interest 
and two rules designated as Unnecessary. The rules designated as unnecessary (15A 
NCAC 7B .0602 Examples) cite illustrative examples and (15A NCAC 7B.0901 CAMA 
Land Use Plan Amendments) are process oriented and are incorporated into other 
sections of the revised Planning Guidelines.  If the Commission agrees with these initial 
determinations, the report will be posted by OAH and DENR for public comments.  The 
Commission will then review any public comments at the April 2015 CRC meeting 
before adopting it as final. 
 
I will review the details of this process at our upcoming meeting in Atlantic Beach. 
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                                                  CHAPTER 150B 
OF THE 

GENERAL STATUTES OF NORTH CAROLINA 
 
[The following excerpt contains the statutory provisions of the Administrative Procedure Act as amended by Session Law 2014-100; 
2014-103; 2014-115; 2014-120 - OAH Revised 9/23/2014] 
 
 
 Article 1. 
 General Provisions. 
 
§ 150B-1.  Policy and scope. 

(a) Purpose. -- This Chapter establishes a uniform system of 
administrative rule making and adjudicatory procedures for 
agencies.  The procedures ensure that the functions of rule 
making, investigation, advocacy, and adjudication are not all 
performed by the same person in the administrative process. 

(b) Rights. -- This Chapter confers procedural rights. 
(c) Full Exemptions. – This Chapter applies to every agency 

except: 
(1) The North Carolina National Guard in exercising 

its court-martial jurisdiction. 
(2) The Department of Health and Human Services in 

exercising its authority over the Camp Butner 
reservation granted in Article 6 of Chapter 122C of 
the General Statutes. 

(3) The Utilities Commission. 
(4) Repealed by Session Laws 2011-287, s. 21(a), 

effective June 24, 2011, and applicable to rules 
adopted on or after that date. 

(5) Repealed by Session Laws 2011-401, s. 1.10(a), 
effective November 1, 2011. 

(6) The State Board of Elections in administering the 
HAVA Administrative Complaint Procedure of 
Article 8A of Chapter 163 of the General Statutes. 

(7) The North Carolina State Lottery. 
(8) Expired pursuant to Session Laws 2011-287, s. 

21(a), effective June 13, 2011. 
(d) Exemptions From Rule Making. -- Article 2A of this 

Chapter does not apply to the following: 
(1) The Commission. 
(2) Repealed by Session Laws 2000-189, s. 14 

effective July 1, 2000. 
 (3) Repealed by Session Laws 2001-474, s. 34 

effective November 29, 2001. 
(4) The Department of Revenue, with respect to the  

notice and hearing requirements contained in Part 2 
of Article 2A. With respect to the Secretary of 
Revenue's authority to redetermine the State net 
taxable income of a corporation  under  G.S. 
105-130.5A, the Department is subject to the rule-
making requirements of G.S. 105-262.1. 

(5) The North Carolina Global TransPark Authority 
with respect to the acquisition, construction, 
operation, or use, including fees or charges, of any 
portion of a cargo airport complex. 

(6) The Division of Adult Correction of the 
Department of Public Safety, with respect to 
matters relating solely to persons in its custody or 

under its supervision, including prisoners, 
probationers, and parolees. 

(7) The State Health Plan for Teachers and State 
Employees in administering the provisions of 
Article 3B of Chapter 135 of the General Statutes. 

(8) The North Carolina Federal Tax Reform Allocation 
Committee, with respect to the adoption of the 
annual qualified allocation plan required by 26 
U.S.C. §  42(m), and any agency designated by the 
Committee to the extent necessary to administer the 
annual qualified allocation plan. 

(9) The Department of Health and Human Services in 
adopting new or amending existing medical 
coverage policies for the State Medicaid and NC 
Health Choice programs pursuant to 
G.S. 108A-54.2. 

(10) The Economic Investment Committee in 
developing criteria for the Job Development 
Investment Grant Program under Part 2F of Article 
10 of Chapter 143B of the General Statutes. 

(11) The North Carolina State Ports Authority with 
respect to fees established pursuant to 
G.S. 136-262(a)(11). 

(12) The Department of Commerce and the Economic 
Investment Committee in developing criteria and 
administering the Site Infrastructure Development 
Program under G.S. 143B-437.02. 

(13) The Department of Commerce and the Governor's 
Office in developing guidelines for the One North 
Carolina Fund under Part 2H of Article 10 of 
Chapter 143B of the General Statutes. 

(14) Repealed by Session Laws 2011-145, s. 8.18(a), as 
amended by Session Laws 2011-391, s. 19, 
effective June 15, 2011. 

(15) Repealed by Session Laws 2009-445, s. 41.(b) 
effective August 4, 2009. 

(16) The State Ethics Commission with respect to 
Chapter 138A and Chapter 120C of the General 
Statutes.  

(17) The Department of Commerce in developing 
guidelines for the NC Green Business Fund under 
Part 2B of Article 10 of Chapter 143B of the 
General Statutes.  

(18) The Department of Commerce and the Economic 
Investment Committee in developing criteria and 
administering the Job Maintenance and Capital 
Development Fund under G.S. 143B-437.012. 

(18a) The Department of Commerce in developing 
criteria and administering the Expanded Gas 
Products Service to Agriculture Fund under 
G.S. 143B-437.020. 
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 (19) Repealed by Session Laws 2011-145, s. 8.18(a), as 
amended by Session Laws 2011-391, s. 19, 
effective June 15, 2011. 

(19a) The Department of Commerce in administering the 
Film and Entertainment Grant Fund under 
G.S. 143B-437.02A. 

 (20) The Department of Health and Human Services in 
implementing, operating, or overseeing new 
1915(b)/(c) Medicaid Waiver programs or 
amendments to existing 1915(b)/(c) Medicaid 
Waiver programs. 

(22) The Department of Health and Human Services 
with respect to the content of State Plans, State 
Plan Amendments, and Waivers approved by the 
Centers for Medicare and Medicaid Services 
(CMS) for the North Carolina Medicaid Program 
and the NC Health Choice program. 

(23) The Department of Cultural Resources with respect 
to admission fees or related activity fees at historic 
sites and museums pursuant to G.S. 121-7.3. 

(24) Tryon Palace Commission with respect to 
admission fees or related activity fees pursuant to 
G.S. 143B-71. 

(25) U.S.S. Battleship Commission with respect to 
admission fees or related activity fees pursuant to 
G.S. 143B-73. 

(26) The Board of Agriculture in the Department of 
Agriculture and Consumer Services with respect to 
annual admission fees for the State Fair. The Board 
shall annually post the admission fee schedule on 
its Web site and provide notice of the fee schedule, 
along with a citation to this section, to all persons 
named on the mailing list maintained pursuant to 
G.S. 150B-21.2(d). 

(e) Exemptions From Contested Case Provisions. -- The 
contested case provisions of this Chapter apply to all agencies 
and all proceedings not expressly exempted from the Chapter.  
The contested case provisions of this Chapter do not apply to the 
following: 

(1) The Department of Health and Human Services and 
the Department of Environment and Natural 
Resources in complying with the procedural 
safeguards mandated by Section 680 of Part H of 
Public Law 99-457 as amended (Education of the 
Handicapped Act Amendments of 1986). 

(2) Repealed by Session Laws 1993 c. 501, s. 29, 
effective July 23, 1993. 

(3) Repealed by Session Laws 2001-474, s. 35, 
effective November 29, 2001. 

(4) Repealed by Session Laws 2001-474, s. 35, 
effective November 29, 2001. 

(5) Hearings required pursuant to the Rehabilitation 
Act of 1973, (Public Law 93-122), as amended and 
federal regulations promulgated thereunder.  G.S. 
150B-51(a) is considered a contested case hearing 
provision that does not apply to these hearings. 

(6) Repealed by S.L. 2007-491, s. 2, effective January 
1, 2008. 

(7) The Division of Adult Correction of the 
Department of Public Safety. 

(8) The Department of Transportation, except as 
provided in G.S. 136-29. 

(9) The North Carolina Occupational Safety and 
Health Review Commission. 

(10) The North Carolina Global TransPark Authority 
with respect to the acquisition, construction, 
operation, or use, including fees or charges, of any 
portion of a cargo airport complex. 

(11) Hearings that are provided by the Department of 
Health and Human Services regarding the 
eligibility and provision of services for eligible 
assaultive and violent children, as defined in G.S. 
122C-3(13aa) shall be conducted pursuant to the 
provisions outlined in G.S. 122C, Article 4, Part 7. 

(12) The North Carolina Teachers' and State Employees' 
Comprehensive Major Medical Plan with respect to 
disputes involving the performance, terms, or 
conditions of a contract between the Plan and an 
entity under contract with the Plan. 

(13) The Teachers’ and State Employees’ 
Comprehensive Major Medical Plan with respect to 
determinations by the Executive Administrator and 
Board of Trustees, the Plan’s designated utilization 
review organization, or a self-funded health 
maintenance organization under contract with the 
Plan that an admission, availability of care, 
continued stay, or other health care service has 
been reviewed and, based upon the information 
provided, does not meet the Plan’s requirements for 
medical necessity, appropriateness, health care 
setting, or level of care or effectiveness, and the 
requested service is therefore denied, reduced, or 
terminated. 

(14) The Department of Public Safety for hearings and 
appeals authorized under Chapter 20 of the General 
Statutes. 

(15) The Wildlife Resources Commission with respect 
to determinations of whether to authorize or 
terminate the authority of a person to sell licenses 
and permits as a license agent of the Wildlife 
Resources Commission. 

(16) Repealed by Session Laws 2011-399, s. 3, effective 
July 25, 2011. 

(17) The Department of Health and Human Services 
with respect to the review of North Carolina Health 
Choice Program determinations regarding delay, 
denial, reduction, suspension, or termination of 
health services, in whole or in part, including a 
determination about the type or level of services. 

(18) Hearings provided by the Department of Health 
and Human Services to decide appeals pertaining to 
adult care home resident discharges initiated by 
adult care homes under G.S. 131D-4.8. 

(19) The Industrial Commission. 
(20) The Department of Commerce for hearings and 

appeals authorized under Chapter 96 of the General 
Statutes. 
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(21) The Department of Health and Human Services for 
actions taken under G.S. 122C-124.2. 

(f) Exemption for the University of North Carolina. -- Except 
as provided in G.S. 143-135.3, no Article in this Chapter except 
Article 4 applies to the University of North Carolina. 

(g) Exemption for the State Board of Community Colleges. – 
Except as provided in G.S. 143-135.3, no Article in this Chapter 
except Article 4 applies to the State Board of Community 
Colleges. 
§ 150B-2.  Definitions. 

As used in this Chapter, 
(1) "Administrative law judge" means a person appointed 

under G.S. 7A-752, 7A-753, or 7A-757. 
(1a) "Agency" means an agency or an officer in the executive 

branch of the government of this State and includes the 
Council of State, the Governor's Office, a board, a 
commission, a department, a division, a council, and any 
other unit of government in the executive branch.  A 
local unit of government is not an agency. 

(1b) "Adopt" means to take final action to create, amend, or 
repeal a rule. 

(1c) "Codifier of Rules" means the Chief Administrative Law 
Judge of the Office of Administrative Hearings or a 
designated representative of the Chief Administrative 
Law Judge. 

(1d) "Commission" means the Rules Review Commission. 
(2) "Contested case" means an administrative proceeding 

pursuant to this Chapter to resolve a dispute between an 
agency and another person that involves the person's 
rights, duties, or privileges, including licensing or the 
levy of a monetary penalty.  "Contested case" does not 
include rulemaking, declaratory rulings, or the award or 
denial of a scholarship, a grant, or a loan. 

(2a) Repealed by Session Laws 1991, c. 418, s. 3, effective 
October 1, 1991. 

(2b) "Hearing officer" means a person or group of persons 
designated by an agency that is subject to Article 3A of 
this Chapter to preside in a contested case hearing 
conducted under that Article. 

(3) "License" means any certificate, permit or other 
evidence, by whatever name called, of a right or 
privilege to engage in any activity, except licenses issued 
under Chapter 20 and Subchapter I of Chapter 105 of the 
General Statutes and occupational licenses. 

(4) "Licensing" means any administrative action issuing, 
failing to issue, suspending, or revoking a license or 
occupational license.  "Licensing" does not include 
controversies over whether an examination was fair or 
whether the applicant passed the examination. 

(4a) "Occupational license" means any certificate, permit, or 
other evidence, by whatever name called, of a right or 
privilege to engage in a profession, occupation, or field 
of endeavor that is issued by an occupational licensing 
agency. 

(4b) "Occupational licensing agency" means any board, 
commission, committee or other agency of the State of 
North Carolina which is established for the primary 
purpose of regulating the entry of persons into, and/or 
the conduct of persons within a particular profession, 
occupation or field of endeavor, and which is authorized 

to issue and revoke licenses.  "Occupational licensing 
agency" does not include State agencies or departments 
which may as only a part of their regular function issue 
permits or licenses. 

(5) "Party" means any person or agency named or admitted 
as a party or properly seeking as of right to be admitted 
as a party and includes the agency as appropriate. 

(6) "Person aggrieved" means any person or group of 
persons of common interest directly or indirectly affected 
substantially in his or its person, property, or 
employment by an administrative decision. 

(7) "Person" means any natural person, partnership, 
corporation, body politic and any unincorporated 
association, organization, or society which may sue or be 
sued under a common name. 

(7a) "Policy" means any nonbinding interpretive statement 
within the delegated authority of an agency that merely 
defines, interprets, or explains the meaning of a statute or 
rule. The term includes any document issued by an 
agency which is intended and used purely to assist a 
person to comply with the law, such as a guidance 
document. 

(8) "Residence" means domicile or principal place of 
business. 

(8a) "Rule" means any agency regulation, standard, or 
statement of general applicability that implements or 
interprets an enactment of the General Assembly or 
Congress or a regulation adopted by a federal agency or 
that describes the procedure or practice requirements of 
an agency.  The term includes the establishment of a fee 
and the amendment or repeal of a prior rule.  The term 
does not include the following: 
a. Statements concerning only the internal management 

of an agency or group of agencies within the same 
principal office or department enumerated in G.S. 
143A-11 or 143B-6, including policies and 
procedures manuals, if the statement does not directly 
or substantially affect the procedural or substantive 
rights or duties of a person not employed by the 
agency or group of agencies. 

b. Budgets and budget policies and procedures issued by 
the Director of the Budget, by the head of a 
department, as defined by G.S. 143A-2 or G.S. 143B-
3, by an occupational licensing board, as defined by 
G.S. 93B-1, or by the State Board of Elections. 

c. Nonbinding interpretive statements within the 
delegated authority of an agency that merely define, 
interpret, or explain the meaning of a statute or rule. 

d. A form, the contents or substantive requirements of 
which are prescribed by rule or statute. 

e. Statements of agency policy made in the context of 
another proceeding, including: 
1. Declaratory rulings under G.S. 150B-4. 
2. Orders establishing or fixing rates or tariffs. 

f. Requirements, communicated to the public by the use 
of signs or symbols, concerning the use of public 
roads, bridges, ferries, buildings, or facilities. 

g. Statements that set forth criteria or guidelines to be 
used by the staff of an agency in performing audits, 
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investigations, or inspections; in settling financial 
disputes or negotiating financial arrangements; or in 
the defense, prosecution, or settlement of cases. 

h. Scientific, architectural, or engineering standards, 
forms, or procedures, including design criteria and 
construction standards used to construct or maintain 
highways, bridges, or ferries. 

i. Job classification standards, job qualifications, and 
salaries established for positions under the 
jurisdiction of the State Human Resources 
Commission. 

j. Establishment of the interest rate that applies to tax 
assessments under G.S. 105-241.21 and the variable 
component of the excise tax on motor fuel under G.S. 
105-449.80.  

k. The State Medical Facilities Plan, if the Plan has been 
prepared with public notice and hearing as provided 
in G.S. 131E-176(25), reviewed by the Commission 
for compliance with G.S. 131E-176(25), and 
approved by the Governor. 

l. Standards adopted by the Office of Information 
Technology Services applied to information 
technology as defined by G.S. 147-33.81. 

(8b) Repealed by Session Law 2011-398, s. 61.2 effective 
July 25, 2011. 

 (8c) “Substantial evidence" means relevant evidence a 
reasonable mind might accept as adequate to support a 
conclusion. 

 (9) Repealed by Session Laws 1991, c. 418 s. 3, effective 
October 1, 1991. 

§ 150B-3.  Special provisions on licensing. 
(a) When an applicant or a licensee makes a timely and 

sufficient application for issuance or renewal of a license or 
occupational license, including the payment of any required 
license fee, the existing license or occupational license does not 
expire until a decision on the application is finally made by the 
agency, and if the application is denied or the terms of the new 
license or occupational license are limited, until the last day for 
applying for judicial review of the agency order.  This subsection 
does not affect agency action summarily suspending a license or 
occupational license under subsections (b) and (c) of this section. 

(b) Before the commencement of proceedings for the 
suspension, revocation, annulment, withdrawal, recall, 
cancellation, or amendment of any license other than an 
occupational license, the agency shall give notice to the licensee, 
pursuant to the provisions of G.S. 150B-23.  Before the 
commencement of such proceedings involving an occupational 
license, the agency shall give notice pursuant to the provisions of 
G.S. 150B-38.  In either case, the licensee shall be given an 
opportunity to show compliance with all lawful requirements for 
retention of the license or occupational license. 

(c) If the agency finds that the public health, safety, or 
welfare requires emergency action and incorporates this finding 
in its order, summary suspension of a license or occupational 
license may be ordered effective on the date specified in the 
order or on service of the certified copy of the order at the last 
known address of the licensee, whichever is later, and effective 
during the proceedings.  The proceedings shall be promptly 
commenced and determined. 

Nothing in this subsection shall be construed as amending or 
repealing any special statutes, in effect prior to February 1, 1976, 
which provide for the summary suspension of a license. 

(d) This section does not apply to the following:  
(1) Revocations of occupational licenses based solely on 

a court order of child support delinquency or a 
Department of Health and Human Services 
determination of child support delinquency issued 
pursuant to G.S. 110-142, 110-142.1, 110-142.2. 

(2) Refusal to renew an occupational license pursuant to 
G.S. 87-10.1, 87-22.2, 87-44.2 or 89C-18.1, based 
solely on a Department of Revenue determination that 
the licensee owes a delinquent income tax debt. 

§ 150B-4.  Declaratory rulings. 
(a) On request of a person aggrieved, an agency shall issue a 

declaratory ruling as to the validity of a rule or as to the 
applicability to a given state of facts of a statute administered by 
the agency or of a rule or order of the agency. Upon request, an 
agency shall also issue a declaratory ruling to resolve a conflict 
or inconsistency within the agency regarding an interpretation of 
the law or a rule adopted by the agency. The agency shall 
prescribe in its rules the procedure for requesting a declaratory 
ruling and the circumstances in which rulings shall or shall not 
be issued. A declaratory ruling is binding on the agency and the 
person requesting it unless it is altered or set aside by the court. 
An agency may not retroactively change a declaratory ruling, but 
nothing in this section prevents an agency from prospectively 
changing a declaratory ruling.  

(a1) An agency shall respond to a request for a declaratory 
ruling as follows: 

(1) Within 30 days of receipt of the request for a 
declaratory ruling, the agency shall make a written 
decision to grant or deny the request. If the agency 
fails to make a written decision to grant or deny the 
request within 30 days, the failure shall be deemed a 
decision to deny the request.  

(2) If the agency denies the request, the decision is 
immediately subject to judicial review in accordance 
with Article 4 of this Chapter.  

(3) If the agency grants the request, the agency shall issue 
a written ruling on the merits within 45 days of the 
decision to grant the request. A declaratory ruling is 
subject to judicial review in accordance with Article 4 
of this Chapter. 

(4) If the agency fails to issue a declaratory ruling within 
45 days, the failure shall be deemed a denial on the 
merits, and the person aggrieved may seek judicial 
review pursuant to Article 4 of this Chapter. Upon 
review of an agency's failure to issue a declaratory 
ruling, the court shall not consider any basis for the 
denial that was not presented in writing to the person 
aggrieved. 

(b) Repealed by Session Laws 1997-34, s. 1. 
§§ 150B-5 through 150B-8: Reserved for future codification 
purposes. 
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 Article 2. 
 Rule Making. 
 
§§ 150B-9 through 150B-16:  Repealed by Session Laws 1991, 
c. 418, s. 5, effective October 1, 1991. 
 
§ 150B-17:  Recodified as § 150B-4 by Session Laws 1991, c. 
418, s. 4, effective October 1, 1991. 
 
 Article 2A. 
 Rules. 
 Part 1.  General Provisions. 
 
§ 150B-18.  Scope and effect. 

This Article applies to an agency's exercise of its 
authority to adopt a rule. A rule is not valid unless it is 
adopted in substantial compliance with this Article. An 
agency shall not seek to implement or enforce against any 
person a policy, guideline, or other  interpretive statement  that 
 meets  the  definition  of  a  rule  contained  in  G.S. 150B-
2(8a) if the policy, guideline, or other interpretive statement 
has not been adopted as a rule in accordance with this Article. 

§ 150B-19.  Restrictions on what can be adopted as a rule. 
An agency may not adopt a rule that does one or more of the 

following: 
(1) Implements or interprets a law unless that law or another 

law specifically authorizes the agency to do so. 
(2) Enlarges the scope of a profession, occupation, or field of 

endeavor for which an occupational license is required. 
(3) Imposes criminal liability or a civil penalty for an act or 

omission, including the violation of a rule, unless a law 
specifically authorizes the agency to do so or a law 
declares that violation of the rule is a criminal offense or 
is grounds for a civil penalty. 

(4) Repeats the content of a law, a rule, or a federal 
regulation.  A brief statement that informs the public of a 
requirement imposed by law does not violate this 
subdivision and satisfies the “reasonably necessary” 
standard of review set in G.S. 150B-21.9(a)(3). 

(5) Establishes a fee or other charge for providing a service in 
fulfillment of a duty unless a law specifically authorizes 
the agency to do so or the fee or other charge is for one of 
the following: 
a. A service to a State, federal, or local governmental 

unit. 
b. A copy of part or all of a State publication or other 

document, the cost of mailing a document, or both. 
c. A transcript of a public hearing. 
d. A conference, workshop, or course. 
e. Data processing services. 

(6) Allows the agency to waive or modify a requirement set in 
a rule unless a rule establishes specific guidelines the 
agency must follow in determining whether to waive or 
modify the requirement. 

(7) Repealed by Session Law 2011-398, s. 61.2 effective July 
25, 2011. 

§ 150B-19.1.  Requirements for agencies in the rule-making 
process. 

(a) In developing and drafting rules for adoption in 
accordance with this Article, agencies shall adhere to the 
following principles: 

(1) An agency may adopt only rules that are expressly 
authorized by federal or State law and that are 
necessary to serve the public interest. 

(2) An agency shall seek to reduce the burden upon those 
persons or entities who must comply with the rule. 

(3) Rules shall be written in a clear and unambiguous 
manner and must be reasonably necessary to 
implement or interpret federal or State law. 

(4) An agency shall consider the cumulative effect of all 
rules adopted by the agency related to the specific 
purpose for which the rule is proposed. The agency 
shall not adopt a rule that is unnecessary or 
redundant. 

(5) When appropriate, rules shall be based on sound, 
reasonably available scientific, technical, economic, 
and other relevant information. Agencies shall 
include a reference to this information in the notice of 
text required by G.S. 150B-21.2(c). 

(6) Rules shall be designed to achieve the regulatory 
objective in a cost-effective and timely manner. 

(b) Each agency subject to this Article shall conduct an 
annual review of its rules to identify existing rules that are 
unnecessary, unduly burdensome, or inconsistent with the 
principles set forth in subsection (a) of this section. The agency 
shall repeal any rule identified by this review. 

(c) Each agency subject to this Article shall post on its 
Web site, no later than the publication  date of the notice of 
text in the North Carolina  Register, all of the following: 

(1) The text of a proposed rule. 
(2) An explanation of the proposed rule and the reason 

for the proposed rule.  
(3) The federal certification required by subsection (g) of 

this section.  
(4) Instructions on how and where to submit oral or 

written comments on the proposed rule, including a 
description of the procedure by which a person can 
object to a proposed rule and subject the proposed 
rule to legislative review.  

(5) Any fiscal note that has been prepared for the 
proposed rule. 

If an agency proposes any change to a rule or fiscal note 
prior to the date it proposes to adopt a rule, the agency shall 
publish the proposed change on its Web site as soon as 
practicable after the change is drafted. If an agency's staff 
proposes any such change to be presented  to  the  rule-making 
 agency, the staff shall publish the proposed change on the 
agency's Web site as soon as practicable after the change is 
drafted. 

(d) Each agency shall determine whether its policies and 
programs overlap with the policies and programs of another 
agency. In the event two or more agencies' policies and programs 
overlap, the agencies shall coordinate the rules adopted by each 
agency to avoid unnecessary, unduly burdensome, or inconsistent 
rules. 
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(e) Each agency shall quantify the costs and benefits to all 
parties of a proposed rule to the greatest extent possible.  Prior 
to submission of  a proposed rule for publication in accordance 
with G.S. 150B-21.2, the agency shall review the details of any 
fiscal note prepared in connection with the proposed rule and 
approve the fiscal note before submission. 

(f) If the agency determines that a proposed rule will have a 
substantial economic impact as defined in G.S. 150B-21.4(b1), 
the agency shall consider at least two alternatives to the proposed 
rule. The alternatives may have been identified by the agency or 
by members of the public. 

(g) Whenever an agency proposes a rule that is purported to 
implement a federal law, or required by or necessary for 
compliance with federal law, or on which the receipt of federal 
funds is conditioned, the agency shall: 

(1) Prepare a certification identifying the federal law 
requiring adoption of the proposed rule. The 
certification shall contain a statement setting forth the 
reasons why the proposed rule is required by federal 
law. If all or part of the proposed rule is not required 
by federal law or exceeds the requirements of federal 
law, then the certification shall state the reasons for 
that opinion. 

(2) Post the certification on the agency Web site in 
accordance with subsection (c) of this section. 

(3) Maintain a copy of the federal law and provide to the 
Office of State Budget and Management the citation 
to the federal law requiring or pertaining to the 
proposed rule. 

 (h) Repealed by Session Law 2014-120.  
§ 150B-19.2. Repealed by Session Law 2013-413, s. 3.(c). 
§ 150B-19.3.  Limitation on certain environmental rules. 

(a) An agency authorized to implement and enforce State and 
federal environmental laws may not adopt a rule for the 
protection of the environment or natural resources that imposes a 
more restrictive standard, limitation, or requirement than those 
imposed by federal law or rule, if a federal law or rule pertaining 
to the same subject matter has been adopted, unless adoption of 
the rule is required by one of the following:subdivisions of this 
subsection. A rule required by one of the following subdivisions 
of this subsection shall be subject to the provisions of 
G.S. 150B-21.3(b1) as if the rule received written objections 
from 10 or more persons under G.S. 150B-21.3(b2): 

(1) A serious and unforeseen threat to the public health, 
safety, or welfare. 

(2) An act of the General Assembly or United States 
Congress that expressly requires the agency to adopt 
rules. 

(3) A change in federal or State budgetary policy. 
(4) A federal regulation required by an act of the United 

States Congress to be adopted or administered by the 
State. 

(5) A court order. 
(b) For purposes of this section, "an agency authorized to 

implement and enforce State and federal environmental laws" 
means any of the following: 

(1) The Department of Environment and Natural 
Resources created pursuant to G.S. 143B-279.1. 

(2) The Environmental Management Commission created 
pursuant to G.S. 143B-282. 

(3) The Coastal Resources Commission established 
pursuant to G.S. 113A-104. 

(4) The Marine Fisheries Commission created pursuant 
to G.S. 143B-289.51. 

(5) The Wildlife Resources Commission created pursuant 
to G.S. 143-240. 

(6) The Commission for Public Health created pursuant 
to G.S. 130A-29. 

(7) The Sedimentation Control Commission created 
pursuant to G.S. 143B-298. 

(8) The North Carolina Mining and Energy Commission 
created pursuant to G.S. 143B-293.1. 

(9) The Pesticide Board created pursuant to 
G.S. 143-436. 

§ 150B-20.  Petitioning an agency to adopt a rule. 
(a) Petition. -- A person may petition an agency to adopt a 

rule by submitting to the agency a written rule-making petition 
requesting the adoption.  A person may submit written comments 
with a rule-making petition.  If a rule-making petition requests 
the agency to create or amend a rule, the person must submit the 
proposed text of the requested rule change and a statement of the 
effect of the requested rule change.  Each agency must establish 
by rule the procedure for submitting a rule-making petition to it 
and the procedure the agency follows in considering a 
rule-making petition. 

(b) Time. -- An agency must grant or deny a rule-making 
petition submitted to it within 30 days after the date the 
rule-making petition is submitted, unless the agency is a board or 
commission.  If the agency is a board or commission, it must 
grant or deny a rule-making petition within 120 days after the 
date the rule-making petition is submitted. 

(c) Action. -- If an agency denies a rule-making petition, it 
must send the person who submitted the petition a written 
statement of the reasons for denying the petition.  If an agency 
grants a rule-making petition, it must inform the person who 
submitted the rule-making petition of its decision and must 
initiate rule-making proceedings.  When an agency grants a 
rule-making petition, the notice of text it publishes in the North 
Carolina Register may state that the agency is initiating 
rule-making as the result of a rule-making petition and state the 
name of the person who submitted the rule-making petition.  If 
the rule-making petition requested the creation or amendment of 
a rule, the notice of text the agency publishes may set out the text 
of the requested rule change submitted with the rule-making 
petition and state whether the agency endorses the proposed text. 

(d) Review. -- Denial of a rule-making petition is a final 
agency decision and is subject to judicial review under Article 4 
of this Chapter.  Failure of an agency to grant or deny a 
rule-making petition within the time limits set in subsection (b) is 
a denial of the rule-making petition. 

(e) Repealed by Session Laws 1996, Second Extra Session, c. 
18, s. 7.10(b). 
§ 150B-21.  Agency must designate rule-making coordinator; 
duties of coordinator. 

(a) Each agency must designate one or more rule-making 
coordinators to oversee the agency's rule-making functions.  The 
coordinator shall serve as the liaison between the agency, other 
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agencies, units of local government, and the public in the 
rule-making process.  The coordinator shall report directly to the 
agency head. 

(b) The rule-making coordinator shall be responsible for the 
following: 

(1) Preparing notices of public hearings. 
(2) Coordinating access to the agency's rules. 
(3) Screening all proposed rule actions prior to 

publication in the North Carolina Register to assure 
that an accurate fiscal note has been completed as 
required by G.S. 150B-21.4(b). 

(4) Consulting with the North Carolina Association of 
County Commissioners and the North Carolina 
League of Municipalities to determine which local 
governments would be affected by any proposed rule 
action. 

(5) Providing the North Carolina Association of County 
Commissioners and the North Carolina League of 
Municipalities with copies of all fiscal notes required 
by G.S. 150B-21.4(b), prior to publication in the 
North Carolina Register of the proposed text of a 
permanent rule change. 

(6) Coordinating the submission of proposed rules to the 
Governor as provided by G.S. 150B-21.26. 

(c) At the earliest point in the rule-making process and in 
consultation with the North Carolina Association of County 
Commissioners, the North Carolina League of Municipalities, 
and with samples of county managers or city managers, as 
appropriate, the rule-making coordinator shall lead the agency's 
efforts in the development and drafting of any rules or rule 
changes that could: 

(1) Require any unit of local government, including a 
county, city, school administrative unit, or other local 
entity funded by or through a unit of local 
government to carry out additional or modified 
responsibilities; 

(2) Increase the cost of providing or delivering a public 
service funded in whole or in part by any unit of local 
government; or 

(3) Otherwise affect the expenditures or revenues of a 
unit of local government. 

(d) The rule-making coordinator shall send to the Office of 
State Budget and Management for compilation a copy of each 
final fiscal note prepared pursuant to G.S. 150B-21.4(b). 

(e) The rule-making coordinator shall compile a schedule of 
the administrative rules and amendments expected to be 
proposed during the next fiscal year.  The coordinator shall 
provide a copy of the schedule to Office of State Budget and 
Management in a manner proposed by that Office. 

 (f) Repealed by Session Laws 2011-398, s. 3, effective 
October 1, 2011, and applicable to rules adopted on or after that 
date. 
 
 Part 2.  Adoption of Rules. 
 
§ 150B-21.1.  Procedure for adopting a temporary rule. 

(a) Adoption. -- An agency may adopt a temporary rule when 
it finds that adherence to the notice and hearing requirements of 
G.S. 150B-21.2 would be contrary to the public interest and that 

the immediate adoption of the rule is required by one or more of 
the following: 

(1) A serious and unforeseen threat to the public health, 
safety, or welfare. 

(2) The effective date of a recent act of the General 
Assembly or the United States Congress. 

(3) A recent change in federal or State budgetary policy. 
(4) A recent federal regulation. 
(5) A recent court order. 
(6) The need for a rule establishing review criteria as 

authorized by G.S. 131E-183(b) to complement or be 
made consistent with the State Medical Facilities Plan 
approved by the Governor, if the rule addresses a 
matter included in the State Medical Facilities Plan, 
and the proposed rule and a notice of public hearing 
is submitted to the Codifier of Rules prior to the 
effective date of the Plan. 

 (7) The need for the Wildlife Resources Commission to 
establish any of the following: 
a. No wake zones. 
b. Hunting or fishing seasons, including provisions 

for manner of take or any other conditions 
required for the implementation of such season. 

c. Hunting or fishing bag limits. 
d. Management of public game lands as defined in 

G.S. 113-129(8a). 
(8) The need for the Secretary of State to implement the 

certification technology provisions of Article 11A of 
Chapter 66 of the General Statutes, to adopt uniform 
Statements of Policy that have been officially adopted 
by the North American Securities Administrators 
Association, Inc., for the purpose of promoting 
uniformity of state securities regulation, and to adopt 
rules governing the conduct of hearings pursuant to 
this Chapter.  

(9) The need for the Commissioner of Insurance to 
implement the provisions of G.S. 58-2-205 

(10) The need for the Chief Information Officer to 
implement the information technology procurement 
provisions of Article 3D of Chapter 147 of the 
General Statutes. 

(11) The need for the State Board of Elections to adopt a 
temporary rule after prior notice or hearing or upon 
any abbreviated notice or hearing the agency finds 
practical for one or more of the following: 
a. In accordance with the provisions of G.S. 163-

22.2. 
b. To implement any provisions of state or federal 

law for which the State Board of Elections has 
been authorized to adopt rules. 

c. The need for the rule to become effective 
immediately in order to preserve the integrity of 
upcoming elections and the elections process. 

(12) The need for  an agency to adopt a temporary rule to 
implement the provisions of any of the following acts 
until all rules necessary to implement the provisions 
of the act have become effective as either temporary 
or permanent rules: 
a. Repealed by Session Laws 2000, Ch. 148, s.5, 

effective July 1, 2002. 
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b. Repealed by Session Laws 2000, Ch. 69, s.5  
July 1, 2003.  

(13), (14) Reserved.  
(15) Expired pursuant to Session Laws 2002-164, s. 5, 

effective October 1, 2004. 
(16) Expired pursuant to Session Laws 2004-156, s. 1, 

effective July 13, 2004.   
(17) To maximize receipt of federal funds for the 

Medicaid or NC Health Choice programs within 
existing State appropriations, to reduce Medicaid or 
NC Health Choice expenditures, and to reduce 
Medicaid and NC Health Choice fraud and abuse. 

 (a1) Recodified as subdivision (a)(16) of this section by 
Session Laws 2004-156, s. 1. 

 (a2) A recent act, change, regulation, or order as used in 
subdivisions (2) through (5) of subsection (a) of this section 
means an act, change, regulation, or order occurring or made 
effective no more than 210 days prior to the submission of a 
temporary rule to the Rules Review Commission.  Upon written 
request of the agency, the Commission may waive the 210-day 
requirement upon consideration of the degree of public benefit, 
whether the agency had control over the circumstances that 
required the requested waiver, notice to and opposition by the 
public, the need for the waiver, and previous requests for waivers 
submitted by the agency. 

(a3) Unless otherwise provided by law, the agency shall: 
(1) At least 30 business days prior to adopting a 

temporary rule, submit the rule and a notice of 
public hearing to the Codifier of Rules, and the 
Codifier of Rules shall publish the proposed 
temporary rule and the notice of public hearing on 
the Internet to be posted within five business days. 

(2) At least 30 business days prior to adopting a 
temporary rule, notify persons on the mailing list 
maintained pursuant to G.S. 150B-21.2(d) and any 
other interested parties of its intent to adopt a 
temporary rule and of the public hearing. 

(3) Accept written comments on the proposed 
temporary rule for at least 15 business days prior to 
adoption of the temporary rule. 

(4) Hold at least one public hearing on the proposed 
temporary rule no less than five days after the rule 
and notice have been published. 

 (a4) An agency must also prepare a written statement of its 
findings of need for a temporary rule stating why adherence to 
the notice and hearing requirements in G.S. 150B-21.2 would be 
contrary to the public interest and why the immediate adoption of 
the rule is required. If the temporary rule establishes a new fee or 
increases an existing fee, the agency shall include in the written 
statement that it has complied with the requirements of G.S. 12-
3.1.  The statement must be signed by the head of the agency 
adopting the temporary rule. 

(b) Review. -- When an agency adopts a temporary rule it 
must submit the rule and the agency's written statement of its 
findings of the need for the rule to the Rules Review 
Commission.  Within 15 business day after receiving the 
proposed temporary rule, the Commission shall review the 
agency's written statement of findings of need for the rule and the 
rule to determine whether the statement meets the criteria listed 

in subsection (a) of this section and the rule meets the standards 
in G.S. 150B-21.9. The Commission shall direct a member of its 
staff who is an attorney licensed to practice law in North 
Carolina to review the statement of findings of need and the rule. 
The staff member shall make a recommendation to the 
Commission, which must be approved by the Commission or its 
designee. The Commission's designee shall be a panel of at least 
three members of the Commission.  In reviewing the statement, 
the Commission or its designee may consider any information 
submitted by the agency or another person.  If the Commission 
or its designee finds that the statement meets the criteria, listed in 
subsection (a) of this section and the rule meets the standards in 
G.S. 150B-21.9, the Commission or its designee must approve 
the temporary rule and deliver the rule to the Codifier of Rules 
within two business days of approval. The Codifier of Rules 
must enter the rule into the North Carolina Administrative Code 
on the sixth business day following receipt from the Commission 
or its designee. 

(b1) If the Commission or its designee finds that the statement 
does not meet the criteria listed in subsection (a) of this section 
or that the rule does not meet the standards in G.S. 150B-21.9, 
the Commission or its designee must immediately notify the head 
of the agency.  The agency may supplement its statement of need 
with additional findings or submit a new statement.  If the agency 
provides additional findings or submits a new statement, the 
Commission or its designee must review the additional findings 
or new statement within five business days after the agency 
submits the additional findings or new statement.  If the 
Commission or its designee again finds that the statement does 
not meet the criteria listed in subsection (a) of this section or that 
the rule does not meet the standards in G.S. 150B-21.9, the 
Commission or its designee must immediately notify the head of 
the agency and return the rule to the agency. 

(b2) If an agency decides not to provide additional findings or 
submit a new statement when notified by the Commission or its 
designee that the agency's findings of need for a rule do not meet 
the required criteria or that the rule does not meet the required 
standards, the agency must notify the Commission or its designee 
of its decision. The Commission or its designee shall then return 
the rule to the agency. When the Commission returns a rule to an 
agency in accordance with this subsection, the agency may file 
an action for declaratory judgment in Wake County Superior 
Court pursuant to Article 26 of Chapter 1 of the General Statutes. 

(b3) Notwithstanding any other provision of this subsection, if 
the agency has not complied with the provisions of G.S. 12-3.1, 
the Codifier of Rules shall not enter the rule into the Code. 

 (c) Standing. -- A person aggrieved by a temporary rule 
adopted by an agency may file an action for declaratory 
judgment in Wake County Superior Court pursuant to Article 26 
of Chapter 1 of the General Statutes.  In the action, the court 
shall determine whether the agency's written statement of 
findings of need for the rule meets the criteria listed in 
subsection (a) of this section and whether the rule meets the 
standards in G.S. 150B-21.9.  The court shall not grant an ex 
parte temporary restraining order. 

(c1) Filing a petition for rule making or a request for a 
declaratory ruling with the agency that adopted the rule is not a 
prerequisite to filing an action under this subsection.  A person 
who files an action for declaratory judgment under this 
subsection must serve a copy of the complaint on the agency that 
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adopted the rule being contested, the Codifier of Rules, and the 
Commission. 

(d) Effective Date and Expiration. -- A temporary rule 
becomes effective on the date specified in G.S. 150B-21.3.  A 
temporary rule expires on the earliest of the following dates: 

(1) The date specified in the rule. 
(2) The effective date of the permanent rule adopted to 

replace the temporary rule, if the Commission 
approves the permanent rule. 

(3) The date the Commission returns to an agency a 
permanent rule the agency adopted to replace the 
temporary rule. 

(4) The effective date of an act of the General Assembly 
that specifically disapproves a permanent rule 
adopted to replace the temporary rule. 

(5) 270 days from the date the temporary rule was 
published in the North Carolina Register, unless the 
permanent rule adopted to replace the temporary rule 
has been submitted to the Commission. 

(e) Publication. -- When the Codifier of Rules enters a 
temporary rule in the North Carolina Administrative Code, the 
Codifier must publish the rule in the North Carolina Register.   
§ 150B-21.1A.  Adoption of an emergency rule. 

(a) Adoption. - An agency may adopt an emergency rule 
without prior notice or hearing or upon any abbreviated notice or 
hearing the agency finds practical when it finds that adherence to 
the notice and hearing requirements of this Part would be 
contrary to the public interest and that the immediate adoption of 
the rule is required by a serious and unforeseen threat to the 
public health or safety. When an agency adopts an emergency 
rule, it must simultaneously commence the process for adopting a 
temporary rule by submitting the rule to the Codifier of Rules for 
publication on the Internet in accordance with G.S. 150B-
21.1(a3). The Department of Health and Human Services or the 
appropriate rule-making agency within the Department may 
adopt emergency rules in accordance with this section when a 
recent act of the General Assembly or the United States Congress 
or a recent change in federal regulations authorizes new or 
increased services or benefits for children and families and the 
emergency rule is necessary to implement the change in State or 
federal law. 

(b) Review. - An agency must prepare a written statement of 
its findings of need for an emergency rule. The statement must be 
signed by the head of the agency adopting the rule. When an 
agency adopts an emergency rule, it must submit the rule and the 
agency's written statement of its findings of the need for the rule 
to the Codifier of Rules. Within two business days after an 
agency submits an emergency rule, the Codifier of Rules must 
review the agency's written statement of findings of need for the 
rule to determine whether the statement of need meets the criteria 
in subsection (a) of this section. In reviewing the statement, the 
Codifier of Rules may consider any information submitted by the 
agency or another person. If the Codifier of Rules finds that the 
statement meets the criteria, the Codifier of Rules must notify the 
head of the agency and enter the rule in the North Carolina 
Administrative Code on the sixth business day following 
approval by the Codifier of Rules. 
 If the Codifier of Rules finds that the statement does not meet 
the criteria in subsection (a) of this section, the Codifier of Rules 
must immediately notify the head of the agency. The agency may 

supplement its statement of need with additional findings or 
submit a new statement. If the agency provides additional 
findings or submits a new statement, the Codifier of Rules must 
review the additional findings or new statement within one 
business day after the agency submits the additional findings or 
new statement. If the Codifier of Rules again finds that the 
statement does not meet the criteria in subsection (a) of this 
section, the Codifier of Rules must immediately notify the head 
of the agency. 
 If an agency decides not to provide additional findings or 
submit a new statement when notified by the Codifier of Rules 
that the agency's findings of need for a rule do not meet the 
required criteria, the agency must notify the Codifier of Rules of 
its decision. The Codifier of Rules must then enter the rule in the 
North Carolina Administrative Code on the sixth business day 
after receiving notice of the agency's decision. Notwithstanding 
any other provision of this subsection, if the agency has not 
complied with the provisions of G.S. 12-3.1, the Codifier of 
Rules shall not enter the rule into the Code. 

(c) Standing. - A person aggrieved by an emergency rule 
adopted by an agency may file an action for declaratory 
judgment in Wake County Superior Court pursuant to Article 26 
of Chapter 1 of the General Statutes. In the action, the court shall 
determine whether the agency's written statement of findings of 
need for the rule meets the criteria listed in subsection (a) of this 
section and whether the rule meets the standards in G.S. 150B-
21.9. The court shall not grant an ex parte temporary restraining 
order. 
 Filing a petition for rule making or a request for a declaratory 
ruling with the agency that adopted the rule is not a prerequisite 
to filing an action under this subsection. A person who files an 
action for declaratory judgment under this subsection must serve 
a copy of the complaint on the agency that adopted the rule being 
contested, the Codifier of Rules, and the Commission. 

(d) Effective Date and Expiration. - An emergency rule 
becomes effective on the date specified in G.S. 150B-21.3. An 
emergency rule expires on the earliest of the following dates: 

(1) The date specified in the rule. 
(2) The effective date of the temporary rule adopted to 

replace the emergency rule, if the Commission 
approves the temporary rule. 

(3) The date the Commission returns to an agency a 
temporary rule the agency adopted to replace the 
emergency rule. 

(4) Sixty days from the date the emergency rule was 
published in the North Carolina Register, unless the 
temporary rule adopted to replace the emergency rule 
has been submitted to the Commission. 

(e) Publication. - When the Codifier of Rules enters an 
emergency rule in the North Carolina Administrative Code, the 
Codifier of Rules must publish the rule in the North Carolina 
Register. 
§ 150B-21.1B. Expired pursuant to Session Laws 2009-475, 
s.16, effective June 30, 2012. 
§ 150B-21.2.  Procedure for adopting a permanent rule. 

(a) Steps. – Before an agency adopts a permanent rule, the 
agency must comply with the requirements of G.S. 150B-19.1, 
and it must take the following actions: 
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(1) Publish a notice of text in the North Carolina 
Register. 

(2) When required by G.S. 150B-21.4, prepare or obtain 
a fiscal note for the proposed rule. 

(3) Repealed by Session Laws 2003-229, s. 4, effective 
July 1, 2003. 

(4) When required by subsection (e) of this section, hold 
a public hearing on the proposed rule after 
publication of the proposed text of the rule. 

(5) Accept oral or written comments on the proposed rule 
as required by subsection (f) of this section. 

(b) Repealed by Session Laws 2003-229, s. 4, effective July 
1, 2003. 

(c) Notice of Text. – A notice of the proposed text of a rule 
must include all of the following: 

(1) The text of the proposed rule, unless the rule is a 
readoption without substantive changes to the existing 
rule proposed in accordance with G.S. 150B-21.3A. 

(2) A short explanation of the reason for the proposed 
rule. 

(2a) A link to the agency's Web site containing the 
information required by G.S. 150B-19.1(c). 

(3) A citation to the law that gives the agency the 
authority to adopt the rule. 

(4) The proposed effective date of the rule. 
(5) The date, time, and place of any public hearing 

scheduled on the rule. 
(6) Instructions on how a person may demand a public 

hearing on a proposed rule if the notice does not 
schedule a public hearing on the proposed rule and 
subsection (e) of this section requires the agency to 
hold a public hearing on the proposed rule when 
requested to do so. 

(7) The period of time during which and the person to 
whom written comments may be submitted on the 
proposed rule. 

(8) If a fiscal note has been prepared for the rule, a 
statement that a copy of the fiscal note can be 
obtained from the agency. 

(9) Repealed by Session Laws 2013-143, s. 1, effective 
June 19, 2013. 

 (d) Mailing List. – An agency must maintain a mailing list of 
persons who have requested notice of rule making. When an 
agency publishes in the North Carolina Register a notice of text 
of a proposed rule, it must mail a copy of the notice or text to 
each person on the mailing list who has requested notice on the 
subject matter described in the notice or the rule affected. An 
agency may charge an annual fee to each person on the agency's 
mailing list to cover copying and mailing costs. 

(e) Hearing. – An agency must hold a public hearing on a rule 
it proposes to adopt if the agency publishes the text of the 
proposed rule in the North Carolina Register and the agency 
receives a written request for a public hearing on the proposed 
rule within 15 days after the notice of text is published. The 
agency must accept comments at the public hearing on both the 
proposed rule and any fiscal note that has been prepared in 
connection with the proposed rule. 

An agency may hold a public hearing on a proposed rule 
and fiscal note in other circumstances. When an agency is 
required to hold a public hearing on a proposed rule or decides 
to hold a public hearing on a proposed rule when it is not 
required to do so, the agency must publish in the North Carolina 
Register a notice of the date, time, and place of the public 
hearing. The hearing date of a public hearing held after the 
agency publishes notice of the hearing in the North Carolina 
Register must be at least 15 days after the date the notice is 
published. If notice of a public hearing has been published in the 
North Carolina Register and that public hearing has been 
cancelled, the agency shall publish notice in the North Carolina 
Register at least 15 days prior to the date of any rescheduled 
hearing. 

(f) Comments. – An agency must accept comments on the 
text of a proposed rule that is published in the North Carolina 
Register and any fiscal note that has been prepared in connection 
with the proposed rule for at least 60 days after the text is 
published or until the date of any public hearing held on the 
proposed rule, whichever is longer. An agency must consider 
fully all written and oral comments received. 

(g) Adoption. – An agency shall not adopt a rule until the 
time for commenting on the proposed text of the rule has elapsed 
and shall not adopt a rule if more than 12 months have elapsed 
since the end of the time for commenting on the proposed text of 
the rule. Prior to adoption, an agency shall review any fiscal note 
that has been prepared for the proposed rule and consider any 
public comments received in connection with the proposed rule 
or the fiscal note. An agency shall not adopt a rule that differs 
substantially from the text of a proposed rule published in the 
North Carolina Register unless the agency publishes the text of 
the proposed different rule in the North Carolina Register and 
accepts comments on the proposed different rule for the time set 
in subsection (f) of this section. 

An adopted rule differs substantially from a proposed rule 
if it does one or more of the following: 

(1) Affects the interests of persons who, based on the 
proposed text of the rule published in the North 
Carolina Register, could not reasonably have 
determined that the rule would affect their interests. 

(2) Addresses a subject matter or an issue that is not 
addressed in the proposed text of the rule. 

(3) Produces an effect that could not reasonably have 
been expected based on the proposed text of the rule. 

When an agency adopts a rule, it shall not take subsequent action 
on the rule without following the procedures in this Part. An 
agency must submit an adopted rule to the Rules Review 
Commission within 30 days of the agency's adoption of the rule. 

(h) Explanation. – An agency must issue a concise written 
statement explaining why the agency adopted a rule if, within 15 
days after the agency adopts the rule, a person asks the agency to 
do so. The explanation must state the principal reasons for and 
against adopting the rule and must discuss why the agency 
rejected any arguments made or considerations urged against the 
adoption of the rule. The agency must issue the explanation 
within 15 days after receipt of the request for an explanation. 

(i) Record. – An agency must keep a record of a rule-making 
proceeding. The record must include all written comments 
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received, a transcript or recording of any public hearing held on 
the rule, any fiscal note that has been prepared for the rule, and 
any written explanation made by the agency for adopting the 
rule. 
§ 150B-21.3.  Effective date of rules. 

(a) Temporary and Emergency Rules. -- A temporary rule or 
an emergency rule becomes effective on the date the Codifier of 
Rules enters the rule in the North Carolina Administrative Code. 

(b)  Permanent Rule. -- A permanent rule approved by the 
Commission becomes effective on the first day of the month 
following the month the rule is approved by the Commission, 
unless the Commission received written objections to the rule in 
accordance with subsection (b2) of this section, or unless the 
agency that adopted the rule specifies a later effective date. 

(b1) Delayed Effective Dates. -- If the Commission received 
written objections to the rule in accordance with subsection (b2) 
of this section, the rule becomes effective on the earlier of the 
thirty-first legislative day or the day of adjournment of the next 
regular session of the General Assembly that begins at least 25 
days after the date the Commission approved the rule, unless a 
different effective date applies under this section.  If a bill that 
specifically disapproves the rule is introduced in either house of 
the General Assembly before the thirty-first legislative day of 
that session, the rule becomes effective on the earlier of either 
the day an unfavorable final action is taken on the bill or the day 
that session of the General Assembly adjourns without ratifying a 
bill that specifically disapproves the rule. If the agency adopting 
the rule specifies a later effective date than the date that would 
otherwise apply under this subsection, the later date applies.  A 
permanent rule that is not approved by the Commission or that is 
specifically disapproved by a bill ratified by the General 
Assembly before it becomes effective does not become effective. 

A bill specifically disapproves a rule if it contains a provision 
that refers to the rule by appropriate North Carolina 
Administrative Code citation and states that the rule is 
disapproved.  Notwithstanding any rule of either house of the 
General Assembly, any member of the General Assembly may 
introduce a bill during the first 30 legislative days of any regular 
session to disapprove a rule that has been approved by the 
Commission and that either has not become effective or has 
become effective by executive order under subsection (c) of this 
section. 

(b2) Objection. - Any person who objects to the adoption of a 
permanent rule may submit written comments to the agency. If 
the objection is not resolved prior to adoption of the rule, a 
person may submit written objections to the Commission. If the 
Commission receives written objections from 10 or more 
persons, no later than 5:00 P.M. of the day following the day the 
Commission approves the rule, clearly requesting review by the 
legislature in accordance with instructions contained in the notice 
pursuant to G.S. 150B-21.2(c)(9), and the Commission approves 
the rule, the rule will become effective as provided in subsection 
(b1) of this section. The Commission shall notify the agency that 
the rule is subject to legislative disapproval on the day following 
the day it receives 10 or more written objections. When the 
requirements of this subsection have been met and a rule is 
subject to legislative disapproval, the agency may adopt the rule 
as a temporary rule if the rule would have met the criteria listed 
in G.S. 150B-21.1(a) at the time the notice of text for the 
permanent rule was published in the North Carolina Register.  If 

the Commission receives objections from 10 or more persons 
clearly requesting review by the legislature, and the rule objected 
to is one of a group of related rules adopted by the agency at the 
same time, the agency that adopted the rule may cause any of the 
other rules in the group to become effective as provided in 
subsection (b1) of this section by submitting a written statement 
to that effect to the Commission before the other rules become 
effective. 

 (c) Executive Order Exception. -- The Governor may, by 
executive order, make effective a permanent rule that has been 
approved by the Commission but the effective date of which has 
been delayed in accordance with subsection (b1) of this section 
upon finding that it is necessary that the rule become effective in 
order to protect public health, safety, or welfare.  A rule made 
effective by executive order becomes effective on the date the 
order is issued or at a later date specified in the order.  When the 
Codifier of Rules enters in the North Carolina Administrative 
Code a rule made effective by executive order, the entry must 
reflect this action. 

A rule that is made effective by executive order remains in 
effect unless it is specifically disapproved by the General 
Assembly in a bill ratified on or before the day of adjournment of 
the regular session of the General Assembly that begins at least 
25 days after the date the executive order is issued.  A rule that is 
made effective by executive order and that is specifically 
disapproved by a bill ratified by the General Assembly is 
repealed as of the date specified in the bill.  If a rule that is made 
effective by executive order is not specifically disapproved by a 
bill ratified by the General Assembly within the time set by this 
subsection, the Codifier of Rules must note this in the North 
Carolina Administrative Code. 

(c1) Fees. -- Notwithstanding any other provision of this 
action, a rule that establishes a new fee or increases an existing 
fee shall not become effective until the agency has complied with 
the requirements of G.S. 12-3.1. 

(d) Legislative Day and Day of Adjournment. – As used in 
this section: 

(1) A "legislative day" is a day on which either house of 
the General Assembly convenes in regular session. 

(2) The "day of adjournment" of a regular session held in 
an odd-numbered year is the day the General 
Assembly adjourns by joint resolution or by operation 
of law for more than 30 days. 

(3) The "day of adjournment" of a regular session held in 
an even-numbered year is the day the General 
Assembly adjourns sine die. 

(e) OSHA Standard. -- A permanent rule concerning an 
occupational safety and health standard that is adopted by the 
Occupational Safety and Health Division of the Department of 
Labor and is identical to a federal regulation promulgated by the 
Secretary of the United States Department of Labor becomes 
effective on the date the Division delivers the rule to the Codifier 
of Rules, unless the Division specifies a later effective date. If 
the Division specifies a later effective date, the rule becomes 
effective on that date. 

(f) Technical change. -- A permanent rule for which no notice 
or hearing is required under G.S. 150B-21.5(a)(1) through (a)(5) 
or G.S. 150B-21.5(b) becomes effective on the first day of the 
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month following the month the rule is approved by the Rules 
Review Commission. 

 
§ 150B-21.3A.  Periodic review and expiration of existing 
rules. 

(a) Definitions. – For purposes of this section, the following 
definitions apply: 

(1) Commission.–Means the Rules Review Commission. 
(2) Committee.–Means the Joint Legislative 

Administrative Procedure Oversight Committee. 
(3) Necessary with substantive public interest. – Means 

any rule for which the agency has received public 
comments within the past two years. A rule is also 
"necessary with substantive public interest" if the rule 
affects the property interest of the regulated public 
and the agency knows or suspects that any person 
may object to the rule. 

(4) Necessary without substantive public interest. – 
Means a rule for which the agency has not received a 
public comment concerning the rule within the past 
two years. A "necessary without substantive public 
interest" rule includes a rule that merely identifies 
information that is readily available to the public, 
such as an address or a telephone number. 

(5) Public comment.– Means written comments objecting 
to the rule, in whole or in part, received by an agency 
from any member of the public, including an 
association or other organization representing the 
regulated community or other members of the public. 

(6) Unnecessary rule. – Means a rule that the agency 
determines to be obsolete, redundant, or otherwise 
not needed. 

(b) Automatic Expiration. – Except as provided in subsection 
(d1) of this section, any rule for which the agency that adopted 
the rule has not conducted a review in accordance with this 
section shall expire on the date set in the schedule established by 
the Commission pursuant to subsection (d) of this section. 

(c) Review Process. – Each agency subject to this Article 
shall conduct a review of the agency's existing rules at least once 
every 10 years in accordance with the following process: 

(1) Step 1: The agency shall conduct an analysis of each 
existing rule and make an initial determination as to 
whether the rule is (i) necessary with substantive 
public interest, (ii) necessary without substantive 
public interest, or (iii) unnecessary. The agency shall 
then post the results of the initial determination on its 
Web site and invite the public to comment on the 
rules and the agency's initial determination. The 
agency shall also submit the results of the initial 
determination to the Office of Administrative 
Hearings for posting on its Web site. The agency 
shall accept public comment for no less than 60 days 
following the posting. The agency shall review the 
public comments and prepare a brief response 
addressing the merits of each comment. After 
completing this process, the agency shall submit a 
report to the Commission. The report shall include 
the following items: 

a. The agency's initial determination. 
b. All public comments received in response to the 

agency's initial determination. 
c. The agency's response to the public comments. 

(2) Step 2: The Commission shall review the reports 
received from the agencies pursuant to subdivision 
(1) of this subsection. If a public comment relates to a 
rule that the agency determined to be necessary and 
without substantive public interest or unnecessary, the 
Commission shall determine whether the public 
comment has merit and, if so, designate the rule as 
necessary with substantive public interest. For 
purposes of this subsection, a public comment has 
merit if it addresses the specific substance of the rule 
and relates to any of the standards for review by the 
Commission set forth in G.S. 150B-21.9(a). The 
Commission shall prepare a final determination report 
and submit the report to the Committee for 
consultation in accordance with subdivision (3) of 
this subsection. The report shall include the following 
items: 
a. The agency's initial determination. 
b. All public comments received in response to the 

agency's initial determination. 
c. The agency's response to the public comments. 
d. A summary of the Commission's determinations 

regarding public comments. 
e. A determination that all rules that the agency 

determined to be necessary and without 
substantive public interest and for which no 
public comment was received or for which the 
Commission determined that the public comment 
was without merit be allowed to remain in effect 
without further action. 

f. A determination that all rules that the agency 
determined to be unnecessary and for which no 
public comment was received or for which the 
Commission determined that the public comment 
was without merit shall expire on the first day of 
the month following the date the report becomes 
effective in accordance with this section. 

g. A determination that all rules that the agency 
determined to be necessary with substantive 
public interest or that the Commission designated 
as necessary with public interest as provided in 
this subdivision shall be readopted as though the 
rules were new rules in accordance with this 
Article. 

(3) Step 3: The final determination report shall not 
become effective until the agency has consulted with 
the Committee. The determinations contained in the 
report pursuant to sub-subdivisions e., f., and g. of 
subdivision (2) of this subsection shall become 
effective on the date the report is reviewed by the 
Committee. If the Committee does not hold a meeting 
to hear the consultation required by this subdivision 
within 60 days of receipt of the final determination 
report, the consultation requirement is deemed 
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satisfied, and the determinations contained in the 
report become effective on the 61st day following the 
date the Committee received the report. If the 
Committee disagrees with a determination regarding a 
specific rule contained in the report, the Committee 
may recommend that the General Assembly direct the 
agency to conduct a review of the specific rule in 
accordance with this section in the next year 
following the consultation. 

(d) Timetable. – The Commission shall establish a schedule 
for the review and readoption of existing rules in accordance 
with this section on a decennial basis as follows: 

(1) With regard to the review process, the Commission 
shall assign by assigning each Title of the 
Administrative Code a date by which the review 
required by this section must be completed. In 
establishing the schedule, the Commission shall 
consider the scope and complexity of rules subject to 
this section and the resources required to conduct the 
review required by this section. The Commission 
shall have broad authority to modify the schedule and 
extend the time for review in appropriate 
circumstances. Except as provided in subsection 
subsections (e) and (f) of this section, if the agency 
fails to conduct the review by the date set by the 
Commission, the rules contained in that Title which 
have not been reviewed will expire. The Commission 
shall report to the Committee any agency that fails to 
conduct the review. The Commission may exempt 
rules that have been adopted or amended within the 
previous 10 years from the review required by this 
section. However, any rule exempted on this basis 
must be reviewed in accordance with this section no 
more than 10 years following the last time the rule 
was amended. 

(2) With regard to the readoption of rules as required by 
sub-subdivision (c)(2)g. of this section, once the final 
determination report becomes effective, the 
Commission shall establish a date by which the 
agency must readopt the rules. The Commission shall 
consult with the agency and shall consider the 
agency's rule-making priorities in establishing the 
readoption date. The agency may amend a rule as part 
of the readoption process. If a rule is readopted 
without substantive change, the agency is not required 
to prepare a fiscal note as provided by 
G.S. 150B-21.4. 

(e) Rules to Conform to or Implement Federal Law. – Rules 
adopted to conform to or implement federal law shall not expire 
as provided by this section. The Commission shall report 
annually to the Committee on any rules that do not expire 
pursuant to this subsection. 

(f) Other Reviews. – Notwithstanding any provision of this 
section, an agency may subject a rule that it determines to be 
unnecessary to review under this section at any time by notifying 
the Commission that it wishes to be placed on the schedule for 
the current year. The Commission may also subject a rule to 

review under this section at any time by notifying the agency that 
the rule has been placed on the schedule for the current year. 
§ 150B-21.4.  Fiscal notes and regulatory impact analysis on 
rules. 

(a) State Funds. – Before an agency adopts publishes in the 
North Carolina Register the proposed text of a permanent rule 
change that would require the expenditure or distribution of 
funds subject to the State Budget Act, Chapter 143C of the 
General Statutes it must submit the text of the proposed rule 
change, an analysis of the proposed rule change, and a fiscal note 
on the proposed rule change to the Office of State Budget and 
Management and obtain certification from the Office of State 
Budget and Management that the funds that would be required 
by the proposed rule change are available. The agency shall 
submit the text of the proposed rule change, an analysis of the 
proposed rule change, and a fiscal note on the proposed rule 
change to the Office at the same time as the agency submits the 
notice of text for publication pursuant to G.S. 150B-21.2. The 
fiscal note must state the amount of funds that would be 
expended or distributed as a result of the proposed rule change 
and explain how the amount was computed. The Office of State 
Budget and Management must certify a proposed rule change if 
funds are available to cover the expenditure or distribution 
required by the proposed rule change. 

(a1) DOT Analyses. – In addition to the requirements of 
subsection (a) of this section, any agency that adopts a rule 
affecting environmental permitting of Department of 
Transportation projects shall conduct an analysis to determine if 
the rule will result in an increased cost to the Department of 
Transportation. The analysis shall be conducted and submitted to 
the Board of Transportation when the agency submits the notice 
of text for publication. The agency shall consider any 
recommendations offered by the Board of Transportation prior to 
adopting the rule. Once a rule subject to this subsection is 
adopted, the Board of Transportation may submit any objection 
to the rule it may have to the Rules Review Commission. If the 
Rules Review Commission receives an objection to a rule from 
the Board of Transportation no later than 5:00 P.M. of the day 
following the day the Commission approves the rule, then the 
rule shall only become effective as provided in 
G.S. 150B-21.3(b1). 

(b) Local Funds. – Before an agency adopts publishes in the 
North Carolina Register the proposed text of a permanent rule 
change that would affect the expenditures or revenues of a unit of 
local government, it must submit the text of the proposed rule 
change and a fiscal note on the proposed rule change to the 
Office of State Budget and Management as provided by 
G.S. 150B-21.26, the Fiscal Research Division of the General 
Assembly, the North Carolina Association of County 
Commissioners, and the North Carolina League of 
Municipalities. The fiscal note must state the amount by which 
the proposed rule change would increase or decrease 
expenditures or revenues of a unit of local government and must 
explain how the amount was computed. 

(b1) Substantial Economic Impact. – Before an agency adopts 
publishes in the North Carolina Register the proposed text of a 
permanent rule change that would have a substantial economic 
impact and that is not identical to a federal regulation that the 
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agency is required to adopt, the agency shall prepare a fiscal note 
for the proposed rule change and have the note approved by the 
Office of State Budget and Management. The agency must also 
obtain from the Office a certification that the agency adhered to 
the regulatory principles set forth in G.S. 150B-19.1(a)(2), (5), 
and (6). The agency may request the Office of State Budget and 
Management to prepare the fiscal note only after, working with 
the Office, it has exhausted all resources, internal and external, to 
otherwise prepare the required fiscal note. If an agency requests 
the Office of State Budget and Management to prepare a fiscal 
note for a proposed rule change, that Office must prepare the 
note within 90 days after receiving a written request for the note. 
If the Office of State Budget and Management fails to prepare a 
fiscal note within this time period, the agency proposing the rule 
change shall prepare a fiscal note. A fiscal note prepared in this 
circumstance does not require approval of the Office of State 
Budget and Management. 

If an agency prepares the required fiscal note, the agency 
must submit the note to the Office of State Budget and 
Management for review. The Office of State Budget and 
Management shall review the fiscal note within 14 days after it is 
submitted and either approve the note or inform the agency in 
writing of the reasons why it does not approve the fiscal note. 
After addressing these reasons, the agency may submit the 
revised fiscal note to that Office for its review. If an agency is 
not sure whether a proposed rule change would have a 
substantial economic impact, the agency shall ask the Office of 
State Budget and Management to determine whether the 
proposed rule change has a substantial economic impact. Failure 
to prepare or obtain approval of the fiscal note as required by 
this subsection shall be a basis for objection to the rule under 
G.S. 150B-21.9(a)(4). 

As used in this subsection, the term "substantial economic 
impact" means an aggregate financial impact on all persons 
affected of at least one million dollars ($1,000,000) in a 
12-month period. In analyzing substantial economic impact, an 
agency shall do the following: 

(1) Determine and identify the appropriate time frame 
of the analysis. 

(2) Assess the baseline conditions against which the 
proposed rule is to be measured. 

(3) Describe the persons who would be subject to the 
proposed rule and the type of expenditures these 
persons would be required to make. 

(4) Estimate any additional costs that would be created 
by implementation of the proposed rule by 
measuring the incremental difference between the 
baseline and the future condition expected after 
implementation of the rule. The analysis should 
include direct costs as well as opportunity costs. 
Cost estimates must be monetized to the greatest 
extent possible. Where costs are not monetized, 
they must be listed and described. 

(5) For costs that occur in the future, the agency shall 
determine the net present value of the costs by 
using a discount factor of seven percent (7%). 

(b2) Content. – A fiscal note required by subsection (b1) of 
this section must contain the following: 

(1) A description of the persons who would be affected 
by the proposed rule change. 

(2) A description of the types of expenditures that 
persons affected by the proposed rule change 
would have to make to comply with the rule and an 
estimate of these expenditures. 

(3) A description of the purpose and benefits of the 
proposed rule change. 

(4) An explanation of how the estimate of expenditures 
was computed. 

(5) A description of at least two alternatives to the 
proposed rule that were considered by the agency 
and the reason the alternatives were rejected. The 
alternatives may have been identified by the agency 
or by members of the public. 

(c) Errors. – An erroneous fiscal note prepared in good 
faith does not affect the validity of a rule. 

(d) If an agency proposes the repeal of an existing rule, the 
agency is not required to prepare a fiscal note on the proposed 
rule change as provided by this section. 
§ 150B-21.5.  Circumstances when notice and rule-making 
hearing not required. 

(a) Amendment. -- An agency is not required to publish a 
notice of text in the North Carolina Register or hold a public 
hearing when it proposes to amend a rule to do one of the 
following: 

(1) Reletter or renumber the rule or subparts of the rule. 
(2) Substitute one name for another when an organization 

or position is renamed. 
(3) Correct a citation in the rule to another rule or law 

when the citation has become inaccurate since the 
rule was adopted because of the repeal or renum-
bering of the cited rule or law. 

(4) Change information that is readily available to the 
public, such as an address or a telephone number. 

(5) Correct a typographical error in the North Carolina 
Administrative Code. 

(6) Change a rule in response to a request or an objection 
by the Commission, unless the Commission 
determines that the change is substantial. 

(b) Repeal. -- An agency is not required to publish a notice of 
text in the North Carolina Register or hold a public hearing when 
it proposes to repeal a rule as a result of any of the following: 

(1) The law under which the rule was adopted is 
repealed. 

(2) The law under which the rule was adopted or the rule 
itself is declared unconstitutional. 

(3) The rule is declared to be in excess of the agency's 
statutory authority. 

(c) OSHA Standard. -- The Occupational Safety and Health 
Division of the Department of Labor is not required to publish a 
notice of text in the North Carolina Register or hold a public 
hearing when it proposes to adopt a rule that concerns an 
occupational safety and health standard and is identical to a 
federal regulation promulgated by the Secretary of the United 
States Department of Labor.  The Occupational Safety and 
Health Division is not required to submit to the Commission for 
review a rule for which notice and hearing is not required under 
this subsection. 
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(d) State Building Code. -- The Building Code Council is not 
required to publish a notice of text in the North Carolina Register 
when it proposes to adopt a rule that concerns the North Carolina 
State Building Code.  The Building Code Council is required to 
publish a notice in the North Carolina Register when it proposes 
to adopt a rule that concerns the North Carolina State Building 
Code.  The notice must include all of the following: 

(1) A statement of the subject matter of the proposed rule 
making. 

(2) A short explanation of the reason for the proposed 
action. 

(3) A citation to the law that gives the agency the 
authority to adopt a rule on the subject matter of the 
proposed rule making. 

(4) The person to whom questions or written comments 
may be submitted on the subject matter of the 
proposed rule making. 

The Building Code Council is required to submit to the 
Commission for review a rule for which notice of text is not 
required under this subsection. In adopting a rule, the Council 
shall comply with the procedural requirements of G.S. 150B-
21.3. 
§ 150B-21.6.  Incorporating material in a rule by reference. 

An agency may incorporate the following material by 
reference in a rule without repeating the text of the referenced 
material: 

(1) Another rule or part of a rule adopted by the agency. 
(2) All or part of a code, standard, or regulation adopted 

by another agency, the federal government, or a 
generally recognized organization or association. 

(3) Repealed by Session Law 1997-34, s 5, effective 
April 30, 1997 

In incorporating material by reference, the agency must 
designate in the rule whether or not the incorporation includes 
subsequent amendments and editions of the referenced material.  
The agency can change this designation only by a subsequent 
rule-making proceeding.  The agency must have copies of the 
incorporated material available for inspection and must specify 
in the rule both where copies of the material can be obtained and 
the cost on the date the rule is adopted of a copy of the material. 

A statement in a rule that a rule incorporates material by 
reference in accordance with former G.S. 150B-14(b) is a 
statement that the rule does not include subsequent amendments 
and editions of the referenced material.  A statement in a rule 
that a rule incorporates material by reference in accordance with 
former G.S. 150B-14(c) is a statement that the rule includes 
subsequent amendments and editions of the referenced material. 
§ 150B-21.7.  Effect of transfer of duties or termination of 
agency on rules. 

(a) When a law that authorizes an agency to adopt a rule is 
repealed and another law gives the same or another agency 
substantially the same authority to adopt a rule, the rule remains 
in effect until the agency with authority over the rule amends or 
repeals the rule. When a law that authorizes an agency to adopt a 
rule is repealed and another law does not give the same or 
another agency substantially the same authority to adopt a rule, a 
rule adopted under the repealed law is repealed as of the date the 
law is repealed. The agency that adopted the rule shall notify the 

Codifier of Rules that the rule is repealed pursuant to this 
subsection. 

(b) When an executive order abolishes part or all of an 
agency and transfers a function of that agency to another agency, 
a rule concerning the transferred function remains in effect until 
the agency to which the function is transferred amends or repeals 
the rule. When an executive order abolishes part or all of an 
agency and does not transfer a function of that agency to another 
agency, a rule concerning a function abolished by the executive 
order is repealed as of the effective date of the executive order. 
The agency that adopted the rule shall notify the Codifier of 
Rules that the rule is repealed pursuant to this subsection. 

(c) When notified of a rule repealed under this section, the 
Codifier of Rules must enter the repeal of the rule in the North 
Carolina Administrative Code. 
 
 Part 3.  Review by Commission. 
 
§ 150B-21.8.  Review of rule by Commission. 

(a) Emergency Rule. -- The Commission does not review an 
emergency rule. 

(b) Temporary and Permanent Rules. -- An agency must 
submit temporary and permanent rules adopted by it to the 
Commission before the rule can be included in the North 
Carolina Administrative Code.  The Commission reviews a 
temporary or permanent rule in accordance with the standards in 
G.S. 150B-21.9 and follows the procedure in this Part in its 
review of a rule. 

(c) Scope. -- When the Commission reviews an amendment to 
a permanent rule, it may review the entire rule that is being 
amended.  The procedure in G.S. 150B-21.12 applies when the 
Commission objects to a part of a permanent rule that is within 
its scope of review but is not changed by a rule amendment. 

(d) Judicial Review. - When the Commission returns a 
permanent rule to an agency in accordance with G.S. 150B-
21.12(d), the agency may file an action for declaratory judgment 
in Wake County Superior Court pursuant to Article 26 of 
Chapter 1 of the General Statutes. 
§ 150B-21.9.  Standards and timetable for review by 
Commission. 

(a) Standards. -- The Commission must determine whether a 
rule meets all of the following criteria: 

(1) It is within the authority delegated to the agency by 
the General Assembly. 

(2) It is clear and unambiguous. 
(3) It is reasonably necessary to implement or interpret 

an enactment of the General Assembly, or of 
Congress, or a regulation of a federal agency.  The 
Commission shall consider the cumulative effect of 
all rules adopted by the agency related to the specific 
purpose for which the rule is proposed. 

(4) It was adopted in accordance with Part 2 of this 
Article. 

The Commission shall not consider questions relating to the 
quality or efficacy of the rule but shall restrict its review to 
determination of the standards set forth in this subsection. 

The Commission may ask the Office of State Budget and 
Management to determine if a rule has a substantial economic 
impact and is therefore required to have a fiscal note.  The 
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Commission must ask the Office of State Budget and 
Management to make this determination if a fiscal note was not 
prepared for a rule and the Commission receives a written 
request for a determination of whether the rule has a substantial 
economic impact. 

(a1) Entry of a rule in the North Carolina Administrative Code 
after review by the Commission creates a rebuttable presumption 
that the rule was adopted in accordance with Part 2 of this 
Article. 

(b) Timetable. -- The Commission must review a permanent 
rule submitted to it on or before the twentieth of a month by the 
last day of the next month.  The Commission must review a rule 
submitted to it after the twentieth of a month by the last day of 
the second subsequent month.  The Commission must review a 
temporary rule in accordance with the timetable and procedure 
set forth in G.S. 150B-21.1. 
§ 150B-21.10.  Commission action on permanent rule. 

At the first meeting at which a permanent rule is before the 
Commission for review, the Commission must take one of the 
following actions: 

(1) Approve the rule, if the Commission determines that the 
rule meets the standards for review. 

(2) Object to the rule, if the Commission determines that the 
rule does not meet the standards for review. 

(3) Extend the period for reviewing the rule, if the 
Commission determines it needs additional information on 
the rule to be able to decide whether the rule meets the 
standards for review. 

In reviewing a new rule or an amendment to an existing rule, the 
Commission may request an agency to make technical changes to 
the rule and may condition its approval of the rule on the 
agency's making the requested technical changes. 
§ 150B-21.11.  Procedure when Commission approves 
permanent rule. 

When the Commission approves a permanent rule, it must 
notify the agency that adopted the rule of the Commission's 
approval, and deliver the approved rule to the Codifier of Rules. 

If the approved rule will increase or decrease expenditures or 
revenues of a unit of local government, the Commission must 
also notify the Governor of the Commission's approval of the 
rule and deliver a copy of the approved rule to the Governor by 
the end of the month in which the Commission approved the rule. 
§ 150B-21.12.  Procedure when Commission objects to a 
permanent rule. 

(a) Action. -- When the Commission objects to a permanent 
rule, it must send the agency that adopted the rule a written 
statement of the objection and the reason for the objection.  The 
agency that adopted the rule must take one of the following 
actions: 

(1) Change the rule to satisfy the Commission's objection 
and submit the revised rule to the Commission. 

(2) Submit a written response to the Commission 
indicating that the agency has decided not to change 
the rule. 

(b) Time Limit. -- An agency that is not a board or 
commission must take one of the actions listed in subsection (a) 
of this section within 30 days after receiving the Commission's 
statement of objection.  A board or commission must take one of 
these actions within 30 days after receiving the Commission's 

statement of objection or within 10 days after the board or 
commission's next regularly scheduled meeting, whichever 
comes later. 

(c) Changes. -- When an agency changes a rule in response to 
an objection by the Commission, the Commission must 
determine whether the change satisfies the Commission's 
objection.  If it does, the Commission must approve the rule.  If 
it does not, the Commission must send the agency a written 
statement of the Commission's continued objection and the 
reason for the continued objection.  The Commission must also 
determine whether the change is substantial. In making this 
determination, the Commission shall use the standards set forth 
in G.S. 150B-21.2(g). If the change is substantial, the revised 
rule shall be published and reviewed in accordance with the 
procedure set forth in G.S. 150B-21.1(a3) and (b). 

(d) Return of Rule. – A rule to which the Commission has 
objected remains under review by the Commission until the 
agency that adopted the rule decides not to satisfy the 
Commission's objection and makes a written request to the 
Commission to return the rule to the agency. When the 
Commission returns a rule to which it has objected, it must notify 
the Codifier of Rules of its action. If the rule that is returned 
would have increased or decreased expenditures or revenues of a 
unit of local government, the Commission must also notify the 
Governor of its action and must send a copy of the record of the 
Commission's review of the rule to the Governor. The record of 
review consists of the rule, the Commission's letter of objection 
to the rule, the agency's written response to the Commission's 
letter, and any other relevant documents before the Commission 
when it decided to object to the rule. 
§ 150B-21.13.  Procedure when Commission extends period 
for review of permanent rule. 

When the Commission extends the period for review of a 
permanent rule, it must notify the agency that adopted the rule of 
the extension and the reason for the extension.  After the 
Commission extends the period for review of a rule, it may call a 
public hearing on the rule.  Within 70 days after extending the 
period for review of a rule, the Commission must decide whether 
to approve the rule, object to the rule, or call a public hearing on 
the rule. 
§ 150B-21.14.  Public hearing on a rule. 

The Commission may call a public hearing on a rule when it 
extends the period for review of the rule.  At the request of an 
agency, the Commission may call a public hearing on a rule that 
is not before it for review.  Calling a public hearing on a rule not 
already before the Commission for review places the rule before 
the Commission for review. When the Commission decides to 
call a public hearing on a rule, it must publish notice of the 
public hearing in the North Carolina Register. 

After a public hearing on a rule, the Commission must approve 
the rule or object to the rule in accordance with the standards and 
procedures in this Part.  The Commission must make its decision 
of whether to approve or object to the rule within 70 days after 
the public hearing. 
§ 150B-21.15: Repealed by Session Laws 1995, c. 507, s. 
27.8(i), effective December 1, 1995. 
§ 150B-21.16: Repealed by Session Laws 2011-398, s. 9, 
effective October 1, 2011, and applicable to rules adopted on or 
after that date. 
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 Part 4.  Publication of Code and Register. 
 
§ 150B-21.17.  North Carolina Register. 

(a) Content. – The Codifier of Rules must publish the North 
Carolina Register. The North Carolina Register must be 
published at least two times a month and must contain the 
following: 

(1) Temporary rules entered in the North Carolina 
Administrative Code. 

(1a) The text of proposed rules and the text of permanent 
rules approved by the Commission. 

(1b) Emergency rules entered into the North Carolina 
Administrative Code. 

(2) Repealed by Session Laws 2011-398, s. 10,  effective 
October 1, 2011, and applicable to rules adopted on 
or after that date. 

 (3) Executive orders of the Governor. 
(4) Final decision letters from the United States Attorney 

General concerning changes in laws that affect voting 
in a jurisdiction subject to section 5 of the Voting 
Rights Act of 1965, as required by G.S. 120-30.9H. 

(5) Repealed by Session Laws 2011-330, s. 33(c), 
effective June 27, 2011, and by Session Laws 
2011-398, s. 10,  effective October 1, 2011, and 
applicable to rules adopted on or after that date. 

 (6) Other information the Codifier determines to be 
helpful to the public. 

 (b) Form. -- When an agency publishes notice in the North 
Carolina Register of the proposed text of a new rule, the Codifier 
of Rules must publish the complete text of the proposed new 
rule.  In publishing the text of a proposed new rule, the Codifier 
must indicate the rule is new by underlining the proposed text of 
the rule. 

When an agency publishes notice in the North Carolina 
Register of the proposed text of an amendment to an existing 
rule, the Codifier must publish the complete text of the rule that 
is being amended unless the Codifier determines that publication 
of the complete text of the rule being amended is not necessary 
to enable the reader to understand the proposed amendment.  In 
publishing the text of a proposed amendment to a rule, the 
Codifier must indicate deleted text with overstrikes and added 
text with underlines. 

When an agency publishes notice in the North Carolina 
Register of the proposed repeal of an existing rule, the Codifier 
must publish the complete text of the rule the agency proposes to 
repeal unless the Codifier determines that publication of the 
complete text is impractical. In publishing the text of a rule the 
agency proposes to repeal, the Codifier must indicate the rule is 
to be repealed. 

(c) The Codifier may authorize and license the private 
indexing, marketing, sales, reproduction, and distribution of the 
Register. 
§ 150B-21.18.  North Carolina Administrative Code. 

The Codifier of Rules must compile all rules into a Code 
known as the North Carolina Administrative Code. The format 
and indexing of the Code must conform as nearly as practical to 
the format and indexing of the North Carolina General Statutes. 
The Codifier must publish printed copies of the Code and may 

publish the Code in other forms.  The Codifier may authorize 
and license the private indexing, marketing, sales, reproduction, 
and distribution of the Code. The Codifier must keep superseded 
rules. 
§ 150B-21.19.  Requirements for including rule in Code. 

To be acceptable for inclusion in the North Carolina 
Administrative Code, a rule must: 

(1) Cite the law under which the rule is adopted. 
(2) Be signed by the head of the agency or the rule-making 

coordinator for the agency that adopted the rule. 
(3) Be in the physical form specified by the Codifier of Rules. 
(4) Have been approved by the Commission, if the rule is a 

permanent rule. 
(5) Have complied with the provisions of G.S. 12-3.1, if the 

rule establishes a new fee or increases an existing fee. 
§ 150B-21.20.  Codifier's authority to revise form of rules. 

(a) Authority. -- After consulting with the agency that adopted 
the rule, the Codifier of Rules may revise the form of a rule 
submitted for inclusion in the North Carolina Administrative 
Code to do one or more of the following: 

(1) Rearrange the order of the rule in the Code or the 
order of the subsections, subdivisions, or other 
subparts of the rule. 

(2) Provide a catch line or heading for the rule or revise 
the catch line or heading of the rule. 

(3) Reletter or renumber the rule or the subparts of the 
rule in accordance with a uniform system. 

(4) Rearrange definitions and lists. 
(5) Make other changes in arrangement or in form that do 

not change the substance of the rule and are necessary 
or desirable for a clear and orderly arrangement of the 
rule. 

(6) Omit from the published rule a map, a diagram, an 
illustration, a chart, or other graphic material, if the 
Codifier of Rules determines that the Office of 
Administrative Hearings does not have the capability 
to publish the material or that publication of the 
material is not practicable.  When the Codifier of 
Rules omits graphic material from the published rule, 
the Codifier must insert a reference to the omitted 
material and information on how to obtain a copy of 
the omitted material. 

(b) Effect. -- Revision of a rule by the Codifier of Rules under 
this section does not affect the effective date of the rule or 
require the agency to readopt or resubmit the rule.  When the 
Codifier of Rules revises the form of a rule, the Codifier of Rules 
must send the agency that adopted the rule a copy of the revised 
rule.  The revised rule is the official rule, unless the rule was 
revised under subdivision (a)(6) of this section to omit graphic 
material.  When a rule is revised under that subdivision, the 
official rule is the published text of the rule plus the graphic 
material that was not published. 
§ 150B-21.21.  Publication of rules of North Carolina State  
Bar, Building Code Council, and exempt agencies. 

(a) State Bar. -- The North Carolina State Bar must submit a 
rule adopted or approved by it and entered in the minutes of the 
North Carolina Supreme Court to the Codifier of Rules for 
inclusion in the North Carolina Administrative Code.  The State 
Bar must submit a rule within 30 days after it is entered in the 
minutes of the Supreme Court.  The Codifier of Rules must 
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compile, make available for public inspection, and publish a rule 
included in the North Carolina Administrative Code under this 
subsection in the same manner as other rules in the Code. 

(a1) Building Code Council. –- The Building Code Council 
shall publish the North Carolina State Building Code as provided 
in G.S. 143-138(g). The Codifier of Rules is not required to 
publish the North Carolina State Building Code in the North 
Carolina Administrative Code. 

(b) Exempt Agencies. – Notwithstanding any other provision 
of law, an agency that is exempted from this Article by 
G.S. 150B-1 or any other statute must submit a temporary or 
permanent rule adopted by it to the Codifier of Rules for 
inclusion in the North Carolina Administrative Code. These 
exempt agencies must submit a rule to the Codifier of Rules 
within 30 days after adopting the rule. 

 (c) Publication. -- A rule submitted to the Codifier of Rules 
under this section must be in the physical form specified by the 
Codifier of Rules.  The Codifier of Rules must compile, make 
available for public inspection, and publish a rule submitted 
under this section in the same manner as other rules in the North 
Carolina Administrative Code. 
§ 150B-21.22.  Effect of inclusion in Code. 

Official or judicial notice can be taken of a rule in the North 
Carolina Administrative Code and shall be taken when 
appropriate. 
§ 150B-21.23: Repealed by Session Laws 2011-398, s. 13, 
effective October 1, 2011, and applicable to rules adopted on or 
after that date. 
§ 150B-21.24.  Access to Register and Code. 

(a) Register. – The Codifier of Rules shall make available the 
North Carolina Register on the Internet at no charge.  

(b) Code. – The Codifier of Rules shall make available 
the North Carolina Administrative Code on the 
Internet at no charge.  

§ 150B-21.25.  Paid copies of Register and Code. 
A person who is not entitled to a free copy of the North 

Carolina Administrative Code or North Carolina Register may 
obtain a copy by paying a fee set by the Codifier of Rules.  The 
Codifier must set separate fees for the North Carolina Register 
and the North Carolina Administrative Code in amounts that 
cover publication, copying, and mailing costs.  All monies 
received under this section must be credited to the General Fund. 
 
 Part 5.  Rules Affecting Local Governments. 
 
§ 150B-21.26.  Office of State Budget and Management to 
conduct preliminary review of certain administrative rules. 

(a) Preliminary Review. – At least 60 days before an agency 
publishes in the North Carolina Register the proposed text of a 
permanent rule change that would affect the expenditures or 
revenues of a unit of local government, the agency must submit 
all of the following to the Office of State Budget and 
Management for preliminary review: 

(1) The text of the proposed rule change. 
(2) A short explanation of the reason for the proposed 

change. 
(3) A fiscal note stating the amount by which the 

proposed rule change would increase or decrease 
expenditures or revenues of a unit of local 

government and explaining how the amount was 
computed. 

(b) Scope. – The preliminary review of a proposed permanent 
rule change that would affect the expenditures or revenues of a 
unit of local government shall include consideration of the 
following: 

(1) The agency's explanation of the reason for the 
proposed change. 

(2) Any unanticipated effects of the proposed change on 
local government budgets. 

(3) The potential costs of the proposed change weighed 
against the potential risks to the public of not taking 
the proposed change. 

§ 150B-21.27.  Minimizing the effects of rules on local 
budgets. 

In adopting permanent rules that would increase or decrease 
the expenditures or revenues of a unit of local government, the 
agency shall consider the timing for implementation of the 
proposed rule as part of the preparation of the fiscal note 
required by G.S. 150B-21.4(b).  If the computation of costs in a 
fiscal note indicates that the proposed rule change will disrupt 
the budget process as set out in the Local Government Budget 
and Fiscal Control Act, Article 3 of Chapter 159 of the General 
Statutes, the agency shall specify the effective date of the change 
as July 1 following the date the change would otherwise become 
effective under G.S. 150B-21.3. 
§ 150B-21.28.  Role of the Office of State Budget and 
Management. 

The Office of State Budget and Management shall: 
(1) Compile an annual summary of the projected fiscal impact 

on units of local government of State administrative rules 
adopted during the preceding fiscal year. 

(2) Compile from information provided by each agency 
schedules of anticipated rule actions for the upcoming 
fiscal year. 

(3) Provide the Governor, the General Assembly, the North 
Carolina Association of County Commissioners, and the 
North Carolina League of Municipalities with a copy of 
the annual summary and schedules by no later than March 
1 of each year. 

 
 Article 3. 
 Administrative Hearings. 
 
§ 150B-22.  Settlement; contested case. 

It is the policy of this State that any dispute between an agency 
and another person that involves the person's rights, duties, or 
privileges, including licensing or the levy of a monetary penalty, 
should be settled through informal procedures.  In trying to reach 
a settlement through informal procedures, the agency may not 
conduct a proceeding at which sworn testimony is taken and 
witnesses may be cross-examined.  If the agency and the other 
person do not agree to a resolution of the dispute through 
informal procedures, either the agency or the person may 
commence an administrative proceeding to determine the 
person's rights, duties, or privileges, at which time the dispute 
becomes a “contested case.” 
§ 150B-22.1.  Special education petitions. 
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(a) Notwithstanding any other provision of this Chapter, 
timelines and other procedural safeguards required to be 
provided under IDEA and Article 9 of Chapter 115C of the 
General Statutes must be followed in an impartial due process 
hearing initiated when a petition is filed under G.S. 115C-109.6 
with the Office of Administrative Hearings. 

(b) The administrative law judge who conducts a hearing 
under G.S. 115C-109.6 shall not be a person who has a personal 
or professional interest that conflicts with the judge's objectivity 
in the hearing. Furthermore, the judge must possess knowledge 
of, and the ability to understand, IDEA and legal interpretations 
of IDEA by federal and State courts. The judges are encouraged 
to participate in training developed and provided by the State 
Board of Education under G.S. 115C-107.2(h). 

(c) For the purpose of this section, the term "IDEA" means 
The Individuals with Disabilities Education Improvement Act, 
20 U.S.C. § 1400, et seq., (2004), as amended, and its 
regulations. 
§ 150B-23.  Commencement; assignment of administrative 
law judge; hearing required; notice; intervention. 

(a) A contested case shall be commenced by paying a fee in 
an amount established in G.S. 150B-23.2 and by filing a petition 
with the Office of Administrative Hearings and, except as 
provided in Article 3A of this Chapter, shall be conducted by 
that Office. The party who files the petition shall serve a copy of 
the petition on all other parties and, if the dispute concerns a 
license, the person who holds the license. A party who files a 
petition shall file a certificate of service together with the 
petition. A petition shall be signed by a party, an attorney 
representing a party, or other representative of the party as may 
specifically be authorized by law, and, if filed by a party other 
than an agency, shall state facts tending to establish that the 
agency named as the respondent has deprived the petitioner of 
property, has ordered the petitioner to pay a fine or civil penalty, 
or has otherwise substantially prejudiced the petitioner's rights 
and that the agency: 

(1) Exceeded its authority or jurisdiction; 
(2) Acted erroneously; 
(3) Failed to use proper procedure; 
(4) Acted arbitrarily or capriciously; or 
(5) Failed to act as required by law or rule. 

The parties in a contested case shall be given an opportunity 
for a hearing without undue delay. Any person aggrieved may 
commence a contested case hereunder. 

A local government employee, applicant for employment, or 
former employee to whom Chapter 126 of the General Statutes 
applies may commence a contested case under this Article in the 
same manner as any other petitioner. The case shall be conducted 
in the same manner as other contested cases under this Article. 

A business entity may represent itself using a nonattorney 
representative who is one or more of the following of the 
business entity: (i) officer, (ii) manager or member-manager, if 
the business entity is a limited liability company, (iii) employee 
whose income is reported on IRS Form W-2, if the business 
entity authorizes the representation in writing, or (iv) owner of 
the business entity, if the business entity authorizes the 
representation in writing and if the owner's interest in the 
business entity is at least twenty-five percent (25%). Authority 

for and prior notice of nonattorney representation shall be made 
in writing, under penalty of perjury, to the Office on a form 
provided by the Office. 

(a1) Repealed by Session Laws 1985 (Reg. Sess., 1986), c. 
1022, s. 1(9)(1) effective July 15, 1986. 

(a2) An administrative law judge assigned to a contested case 
may require a party to the case to file a prehearing statement.  A 
party's prehearing statement must be served on all other parties 
to the contested case. 

(a3) A Medicaid enrollee, or network provider authorized in 
writing to act on behalf of the enrollee, who appeals a notice of 
resolution issued by an LME/MCO under Chapter 108D of the 
General Statutes may commence a contested case under this 
Article in the same manner as any other petitioner. The case shall 
be conducted in the same manner as other contested cases under 
this Article. Solely and only for the purposes of contested cases 
commenced as Medicaid managed care enrollee appeals under 
Chapter 108D of the General Statutes, an LME/MCO is 
considered an agency as defined in G.S. 150B-2(1a). The 
LME/MCO shall not be considered an agency for any other 
purpose. 

(a4) If an agency fails to take any required action within the 
time period specified by law, any person whose rights are 
substantially prejudiced by the agency's failure to act may 
commence a contested case in accordance with this section 
seeking an order that the agency act as required by law. If the 
administrative law judge finds that the agency has failed to act as 
required by law, the administrative law judge may order that the 
agency take the required action within a specified time period. 

(b) The parties to a contested case shall be given a notice of 
hearing not less than 15 days before the hearing by the Office of 
Administrative Hearings.  If prehearing statements have been 
filed in the case, the notice shall state the date, hour, and place of 
the hearing.  If prehearing statements have not been filed in the 
case, the notice shall state the date, hour, place, and nature of the 
hearing, shall list the particular sections of the statutes and rules 
involved, and shall give a short and plain statement of the factual 
allegations. 

(c) Notice shall be given by one of the methods for service of 
process under G.S. 1A-1, Rule 4(j) or Rule 4(j3). If given by 
registered or certified mail, by signature confirmation as 
provided by the United States Postal Service, or by designated 
delivery service authorized pursuant to 26 U.S.C. § 7502(f)(2) 
with delivery receipt, notice shall be deemed to have been given 
on the delivery date appearing on the return receipt, copy of the 
proof of delivery provided by the United States Postal Service, 
or delivery receipt. If giving of notice cannot be accomplished by 
a method under G.S. 1A-1, Rule 4(j) or Rule 4(j3), notice shall 
then be given in the manner provided in G.S. 1A-1, Rule 4(j1). 

(d) Any person may petition to become a party by filing a 
motion to intervene in the manner provided in G.S. 1A-1, Rule 
24.  In addition, any person interested in a contested case may 
intervene and participate in that proceeding to the extent deemed 
appropriate by the administrative law judge. 

(e) All hearings under this Chapter shall be open to the 
public. Hearings shall be conducted in an impartial manner.  
Hearings shall be conducted according to the procedures set out 
in this Article, except to the extent and in the particulars that 
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specific hearing procedures and time standards are governed by 
another statute. 

(f) Unless another statute or a federal statute or regulation 
sets a time limitation for the filing of a petition in contested cases 
against a specified agency, the general limitation for the filing of 
a petition in a contested case is 60 days.  The time limitation, 
whether established by another statute, federal statute, or federal 
regulation, or this section, shall commence when notice is given 
of the agency decision to all persons aggrieved who are known to 
the agency by personal delivery or by the placing of the notice in 
an official depository of the United States Postal Service 
wrapped in a wrapper addressed to the person at the latest 
address given by the person to the agency.  The notice shall be in 
writing, and shall set forth the agency action, and shall inform 
the persons of the right, the procedure, and the time limit to file a 
contested case petition.  When no informal settlement request has 
been received by the agency prior to issuance of the notice, any 
subsequent informal settlement request shall not suspend the time 
limitation for the filing of a petition for a contested case hearing. 

(g) Where multiple licenses are required from an agency for a 
single activity, the Secretary or chief administrative officer of the 
agency may issue a written determination that the administrative 
decision reviewable under Article 3 of this Chapter occurs on the 
date the last license for the activity is issued, denied, or 
otherwise disposed of. The written determination of the 
administrative decision is not reviewable under this Article. Any 
licenses issued for the activity prior to the date of the last license 
identified in the written determination are not reviewable under 
this Article until the last license for the activity is issued, denied, 
or otherwise disposed of. A contested case challenging the last 
license decision for the activity may include challenges to agency 
decisions on any of the previous licenses required for the 
activity. 
§ 150B-23.1.  Mediated settlement conferences. 

(a) Purpose. -- This section authorizes a mediation program in 
the Office of Administrative Hearings in which the chief 
administrative law judge may require the parties in a contested 
case to attend a prehearing settlement conference conducted by a 
mediator.  The purpose of the program is to determine whether a 
system of mediated settlement conferences may make the 
operation of the Office of Administrative Hearings more 
efficient, less costly, and more satisfying to the parties. 

(b) Definitions. -- The following definitions apply in this 
section: 

(1) Mediated settlement conference. -- A conference 
ordered by the chief administrative law judge 
involving the parties to a contested case and 
conducted by a mediator prior to a contested case 
hearing. 

(2) Mediator. -- A neutral person who acts to encourage 
and facilitate a resolution of a contested case but who 
does not make a decision on the merits of the 
contested case. 

(c) Conference. -- The chief administrative law judge may 
order a mediated settlement conference for all or any part of a 
contested case to which an administrative law judge is assigned 
to preside.  All aspects of the mediated settlement conference 
shall be conducted insofar as possible in accordance with the 
rules adopted by the Supreme Court for the court-ordered 
mediation pilot program under G.S. 7A-38. 

(d) Attendance. -- The parties to a contested case in which a 
mediated settlement conference is ordered, their attorneys, and 
other persons having authority to settle the parties' claims shall 
attend the settlement conference unless excused by the presiding 
administrative law judge. 

(e) Mediator. -- The parties shall have the right to stipulate to 
a mediator.  Upon the failure of the parties to agree within a time 
limit established by the presiding administrative law judge, a 
mediator shall be appointed by the presiding administrative law 
judge. 

(f) Sanctions. -- Upon failure of a party or a party's attorney 
to attend a mediated settlement conference ordered under this 
section, the presiding administrative law judge may impose any 
sanction authorized by G.S. 150B-33(b)(8) or (10). 

(g) Standards. -- Mediators authorized to conduct mediated 
settlement conferences under this section shall comply with the 
standards adopted by the Supreme Court for the court-ordered 
mediation pilot program under G.S. 7A-38. 

(h) Immunity. -- A mediator acting pursuant to this section 
shall have judicial immunity in the same manner and to the same 
extent as a judge of the General Court of Justice. 

(i) Costs. -- Costs of a mediated settlement conference shall 
be paid one share by the petitioner, one share by the respondent, 
and an equal share by any intervenor, unless otherwise 
apportioned by the administrative law judge. 

(j) Inadmissibility of Negotiations. -- All conduct or 
communications made during a mediated settlement conference 
are presumed to be made in compromise negotiations and shall 
be governed by Rule 408 of the North Carolina Rules of 
Evidence. 

(k) Right to Hearing. -- Nothing in this section restricts the 
right to a contested case hearing. 
§ 150B-23.2.  Fee for filing a contested case hearing. 

(a) Filing Fee. – In every contested case commenced in the 
Office of Administrative Hearings by a person aggrieved, the 
petitioner shall pay a filing fee, and the administrative law judge 
shall have the authority to assess that filing fee against the losing 
party, in the amount of one hundred twenty-five dollars 
($125.00), unless the Office of Administrative Hearings 
establishes a lesser filing fee by rule.  

(b) Time of Collection. – All fees that are required to be 
assessed, collected, and remitted under subsection (a) of this 
section shall be collected by the Office of Administrative 
Hearings at the time of commencement of the contested case 
except as may be allowed by rule to permit or complete late 
payment or in suits in forma pauperis. 

(c) Forms of Payment. – The Office of Administrative 
Hearings may by rule provide for the acceptable forms for 
payment and transmission of the filing fee. 

(d) Waiver or Refund. – The Office of Administrative 
Hearings shall by rule provide for the fee to be waived in a 
contested case in which the petition is filed in forma pauperis 
and supported by such proofs as are required in G.S. 1-110 and 
in a contested case involving a mandated federal cause of action. 
The Office of Administrative Hearings shall by rule provide for 
the fee to be refunded in a contested case in which the losing 
party is the State. 
§ 150B-23.3.  Electronic filing. 
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In addition to any other method specified in G.S. 150B-23, 
documents filed and served in a contested case may be filed and 
served electronically by means of an Electronic Filing Service 
Provider. For purposes of this section, the following definitions 
apply: 

(1) Electronic filing means the electronic transmission of 
the petition, notice of hearing, pleadings, or any other documents 
filed in a contested case with the Office of Administrative 
Hearings, as further defined by rules adopted by the Office of 
Administrative Hearings. 

(2) Electronic Filing Service Provider (EFSP) means the 
service provided by the Office of Administrative Hearings for 
e-filing and e-service of documents via the Internet. 

(3) Electronic service means the electronic transmission of 
the petition, notice of hearing, pleadings, or any other documents 
in a contested case, as further defined by rules adopted by the 
Office of Administrative Hearings. 
§ 150B-24.  Venue of hearing. 

(a) The hearing of a contested case shall be conducted: 
(1) In the county in this State in which any person whose 

property or rights are the subject matter of the hearing 
maintains his residence; 

(2) In the county where the agency maintains its principal 
office if the property or rights that are the subject 
matter of the hearing do not affect any person or if the 
subject matter of the hearing is the property or rights 
of residents of more than one county; or 

(3) In any county determined by the administrative law 
judge in his discretion to promote the ends of justice 
or better serve the convenience of witnesses. 

(b) Any person whose property or rights are the subject 
matter of the hearing waives his objection to venue by 
proceeding in the hearing. 
§ 150B-25.  Conduct of hearing; answer. 

(a) If a party fails to appear in a contested case after proper 
service of notice, and if no adjournment or continuance is 
granted, the administrative law judge may proceed with the 
hearing in the absence of the party. 

(b) Repealed by Session Laws 1991, c. 35, s. 2, effective 
October 1, 1991. 

(c) The parties shall be given an opportunity to present 
arguments on issues of law and policy and an opportunity to 
present evidence on issues of fact. 

(d) A party may cross-examine any witness, including the 
author of a document prepared by, on behalf of, or for use of the 
agency and offered in evidence.  Any party may submit rebuttal 
evidence. 
§ 150B-26.  Consolidation. 

When contested cases involving a common question of law or 
fact or multiple proceedings involving the same or related parties 
are pending, the Director of the Office of Administrative 
Hearings may order a joint hearing of any matters at issue in the 
cases, order the cases consolidated, or make other orders to 
reduce costs or delay in the proceedings. 
§ 150B-27.  Subpoena. 

After the commencement of a contested case, subpoenas may 
be issued and served in accordance with G.S. 1A-1, Rule 45.  In 
addition to the methods of service in G.S. 1A-1, Rule 45, a State 
law enforcement officer may serve a subpoena on behalf of an 

agency that is a party to the contested case by any method by 
which a sheriff may serve a subpoena under that Rule.  Upon a 
motion, the administrative law judge may quash a subpoena if, 
upon a hearing, the administrative law judge finds that the 
evidence the production of which is required does not relate to a 
matter in issue, the subpoena does not describe with sufficient 
particularity the evidence the production of which is required, or 
for any other reason sufficient in law the subpoena may be 
quashed. 

Witness fees shall be paid by the party requesting the 
subpoena to subpoenaed witnesses in accordance with G.S. 7A-
314.  However, State officials or employees who are subpoenaed 
shall not be entitled to witness fees, but they shall receive their 
normal salary and they shall not be required to take any annual 
leave for the witness days.  Travel expenses of State officials or 
employees who are subpoenaed shall be reimbursed as provided 
in G.S. 138-6. 
§ 150B-28.  Depositions and discovery. 

(a) A deposition may be used in lieu of other evidence when 
taken in compliance with the Rules of Civil Procedure, G.S. 1A-
1.  Parties in contested cases may engage in discovery pursuant 
to the provisions of the Rules of Civil Procedure, G.S. 1A-1. 

(b) Repealed by S.L. 2007-491, effective January 1, 2008. 
§ 150B-29.  Rules of evidence. 

(a) In all contested cases, irrelevant, immaterial and unduly 
repetitious evidence shall be excluded. Except as otherwise 
provided, the rules of evidence as applied in the trial division of 
the General Court of Justice shall be followed; but, when 
evidence is not reasonably available under the rules to show 
relevant facts, then the most reliable and substantial evidence 
available shall be admitted. On the judge's own motion, an 
administrative law judge may exclude evidence that is 
inadmissible under this section. The party with the burden of 
proof in a contested case must establish the facts required by 
G.S. 150B-23(a) by a preponderance of the evidence. It shall not 
be necessary for a party or his attorney to object at the hearing to 
evidence in order to preserve the right to object to its 
consideration by the administrative law judge in making a 
decision or by the court on judicial review. 

(b) Evidence in a contested case, including records and 
documents, shall be offered and made a part of the record.  
Factual information or evidence not made a part of the record 
shall not be considered in the determination of the case, except 
as permitted under G.S. 150B-30.  Documentary evidence may 
be received in the form of a copy or excerpt or may be 
incorporated by reference, if the materials so incorporated are 
available for examination by the parties.  Upon timely request, a 
party shall be given an opportunity to compare the copy with the 
original if available. 
§ 150B-30.  Official notice. 

Official notice may be taken of all facts of which judicial 
notice may be taken and of other facts within the specialized 
knowledge of the agency.  The noticed fact and its source shall 
be stated and made known to affected parties at the earliest 
practicable time, and any party shall on timely request be 
afforded an opportunity to dispute the noticed fact through 
submission of evidence and argument. 
§ 150B-31.  Stipulations. 
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(a) The parties in a contested case may, by a stipulation in 
writing filed with the administrative law judge, agree upon any 
fact involved in the controversy, which stipulation shall be used 
as evidence at the hearing and be binding on the parties thereto.  
Parties should agree upon facts when practicable. 

(b) Except as otherwise provided by law, disposition may be 
made of a contested case by stipulation, agreed settlement, 
consent order, waiver, default, or other method agreed upon by 
the parties. 
§ 150B-31.1. Contested tax cases. 

(a) Application. – This section applies only to contested tax 
cases. A contested tax case is a case involving a disputed tax 
matter arising under G.S. 105-241.15. To the extent any 
provision in this section conflicts with another provision in this 
Article, this section controls. 

(b) Simple Procedures. – The Chief Administrative Law 
Judge may limit and simplify the procedures that apply to a 
contested tax case involving a taxpayer who is not represented by 
an attorney. An administrative law judge assigned to a contested 
tax case must make reasonable efforts to assist a taxpayer who is 
not represented by an attorney in order to assure a fair hearing. 

(c) Venue. – A hearing in a contested tax case must be 
conducted in Wake County, unless the parties agree to hear the 
case in another county. 

(d) Reports. – The following agency reports are admissible 
without testimony from personnel of the agency: 

(1) Law enforcement reports. 
(2) Government agency lab reports used for the 

enforcement of motor fuel tax laws. 
(e) Confidentiality. – The record, proceedings, and decision 

in a contested tax case are confidential until the final decision is 
issued in the case. 
§ 150B-32.  Designation of administrative law judge. 

(a) The Director of the Office of Administrative Hearings 
shall assign himself or another administrative law judge to 
preside over a contested case. 

(a1) Repealed by Session Laws 1985 (Reg. Session 1986), c. 
1022, s. 1(15), effective July 15, 1986. 

(b) On the filing in good faith by a party of a timely and 
sufficient affidavit of personal bias or disqualification of an 
administrative law judge, the administrative law judge shall 
determine the matter as a part of the record in the case, and this 
determination shall be subject to judicial review at the 
conclusion of the proceeding. 

(c) When an administrative law judge is disqualified or it is 
impracticable for him to continue the hearing, the Director shall 
assign another administrative law judge to continue with the case 
unless it is shown that substantial prejudice to any party will 
result, in which event a new hearing shall be held or the case 
dismissed without prejudice. 
§ 150B-33.  Powers of administrative law judge. 

(a) An administrative law judge shall stay any contested case 
under this Article on motion of an agency which is a party to the 
contested case, if the agency shows by supporting affidavits that 
it is engaged in other litigation or administrative proceedings, by 
whatever name called, with or before a federal agency, and this 
other litigation or administrative proceedings will determine the 
position, in whole or in part, of the agency in the contested case. 
 At the conclusion of the other litigation or administrative 

proceedings, the contested case shall proceed and be determined 
as expeditiously as possible. 

(b) An administrative law judge may: 
(1) Administer oaths and affirmations; 
(2) Sign, issue, and rule on subpoenas in accordance with 

G.S. 150B-27 and G.S. 1A-1, Rule 45; 
(3) Provide for the taking of testimony by deposition and 

rule on all objections to discovery in accordance with 
G.S. 1A-1, the Rules of Civil Procedure; 

(3a) Rule on all prehearing motions that are authorized by 
G.S. 1A-1, the Rules of Civil Procedure; 

(4) Regulate the course of the hearings, including 
discovery, set the time and place for continued 
hearings, and fix the time for filing of briefs and other 
documents; 

(5) Direct the parties to appear and confer to consider 
simplification of the issues by consent of the parties; 

(6) Stay the contested action by the agency pending the 
outcome of the case, upon such terms as he deems 
proper, and subject to the provisions of G.S. 1A-1, 
Rule 65; 

(7) Determine whether the hearing shall be recorded by a 
stenographer or by an electronic device; and 

(8) Enter an order returnable in the General Court of 
Justice, Superior Court Division, to show cause why 
the person should not be held in contempt.  The Court 
shall have the power to impose punishment as for 
contempt for any act which would constitute direct or 
indirect contempt if the act occurred in an action 
pending in Superior Court. 

(9) Determine that a rule as applied in a particular case is 
void because (1) it is not within the statutory 
authority of the agency, (2) is not clear and 
unambiguous to persons it is intended to direct, guide, 
or assist, or (3) is not reasonably necessary to enable 
the agency to fulfill a duty delegated to it by the 
General Assembly. 

(10) Impose the sanctions provided for in G.S. 1A-1 or 
Chapter 3 of Title 26 of the North Carolina 
Administrative Code for noncompliance with 
applicable procedural rules. 

(11) Order the assessment of reasonable attorneys' fees 
and witnesses' fees against the State agency involved 
in contested cases decided under this Article where 
the administrative law judge finds that the State 
agency named as respondent has substantially 
prejudiced the petitioner's rights and has acted 
arbitrarily or capriciously or under Chapter 126 
where the administrative law judge finds 
discrimination, harassment, or orders reinstatement or 
back pay 

(12) Repealed by Session Laws 2011-398, s. 17effective 
January 1, 2012.  

§ 150B-34.  Final decision or order. 
(a) In each contested case the administrative law judge shall 

make a final decision or order that contains findings of fact and 
conclusions of law. The administrative law judge shall decide the 
case based upon the preponderance of the evidence, giving due 
regard to the demonstrated knowledge and expertise of the 
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agency with respect to facts and inferences within the specialized 
knowledge of the agency. 

(b) Repealed by Session Laws 1991, c. 35, s. 6. 
(c) Repealed by Session Laws 2011-398, s. 18 effective 

January 1, 2012. 
(d) Except for the exemptions contained in G.S. 150B-1, the 

provisions of this section regarding the decision of the 
administrative law judge shall apply only to agencies subject to 
Article 3 of this Chapter, notwithstanding any other provisions to 
the contrary relating to recommended decisions by administrative 
law judges. 

(e) An administrative law judge may grant judgment on the 
pleadings, pursuant to a motion made in accordance with 
G.S. 1A-1, Rule 12(c), or summary judgment, pursuant to a 
motion made in accordance with G.S. 1A-1, Rule 56, that 
disposes of all issues in the contested case. Notwithstanding 
subsection (a) of this section, a decision granting a motion for 
judgment on the pleadings or summary judgment need not 
include findings of fact or conclusions of law, except as 
determined by the administrative law judge to be required or 
allowed by G.S. 1A-1, Rule 12(c), or Rule 56. 
§ 150B-35.  No ex parte communication; exceptions. 

Unless required for disposition of an ex parte matter 
authorized by law, the administrative law judge assigned to a 
contested case may not communicate, directly or indirectly, in 
connection with any issue of fact, or question of law, with any 
person or party or his representative, except on notice and 
opportunity for all parties to participate. 
§ 150B-36.  Repealed by Session Law 2011-398, s. 20 effective 
January 1, 2012. 
§ 150B-37.  Official record. 

(a) In a contested case, the Office of Administrative Hearings 
shall prepare an official record of the case that includes: 

(1) Notices, pleadings, motions, and intermediate rulings; 
(2) Questions and offers of proof, objections, and rulings 

thereon; 
(3) Evidence presented; 
(4) Matters officially noticed, except matters so obvious 

that a statement of them would serve no useful 
purpose; and 

(5) Repealed by Session Laws 1987, c. 878, s. 25. 
(6) The administrative law judge's final decision or order. 

(b) Proceedings at which oral evidence is presented shall be 
recorded, but need not be transcribed unless requested by a 
party. Each party shall bear the cost of the transcript or part 
thereof or copy of said transcript or part thereof which said party 
requests, and said transcript or part thereof shall be added to the 
official record as an exhibit. 

(c) The Office of Administrative Hearings shall forward a 
copy of the administrative law judge's final decision to each 
party. 
 
 Article 3A. 
 Other Administrative Hearings. 
 
§ 150B-38.  Scope; hearing required; notice; venue. 

(a) The provisions of this Article shall apply to: 
(1) Occupational licensing agencies. 

(2) The State Banking Commission, the Commissioner of 
Banks, and the Credit Union Division of the 
Department of Commerce. 

(3) The Department of Insurance and the Commissioner 
of Insurance. 

(4) The State Chief Information Officer in the 
administration of the provisions of Article 3D of 
Chapter 147 of the General Statutes. 

(5) The North Carolina State Building Code Council. 
(6) The State Board of Elections in the administration of 

any investigation or audit under the provisions of 
Article 22A of Chapter 163 of the General Statutes. 

(b) Prior to any agency action in a contested case, the agency 
shall give the parties in the case an opportunity for a hearing 
without undue delay and notice not less than 15 days before the 
hearing.  Notice to the parties shall include: 

(1) A statement of the date, hour, place, and nature of the 
hearing; 

(2) A reference to the particular sections of the statutes 
and rules involved; and 

(3) A short and plain statement of the facts alleged. 
(c) Notice shall be given by one of the methods for service of 

process under G.S. 1A-1, Rule 4(j) or Rule 4(j3). If given by 
registered or certified mail, by signature confirmation as 
provided by the United States Postal Service, or by designated 
delivery service authorized pursuant to 26 U.S.C. § 7502(f)(2) 
with delivery receipt, notice shall be deemed to have been given 
on the delivery date appearing on the return receipt, copy of 
proof of delivery provided by the United States Postal Service, 
or delivery receipt. If notice cannot be given by one of the 
methods for service of process under G.S. 1A-1, Rule 4(j) or 
Rule 4(j3), then notice shall be given in the manner provided in 
G.S. 1A-1, Rule 4(j1). 

 (d) A party who has been served with a notice of hearing may 
file a written response with the agency.  If a written response is 
filed, a copy of the response must be mailed to all other parties 
not less than 10 days before the date set for the hearing. 

(e) All hearings conducted under this Article shall be open to 
the public.  A hearing conducted by the agency shall be held in 
the county where the agency maintains its principal office.  A 
hearing conducted for the agency by an administrative law judge 
requested under G.S. 150B-40 shall be held in a county in this 
State where any person whose property or rights are the subject 
matter of the hearing resides.  If a different venue would promote 
the ends of justice or better serve the convenience of witnesses, 
the agency or the administrative law judge may designate another 
county.  A person whose property or rights are the subject matter 
of the hearing waives his objection to venue if he proceeds in the 
hearing. 

(f) Any person may petition to become a party by filing with 
the agency or hearing officer a motion to intervene in the manner 
provided by G.S. 1A-1, Rule 24.  In addition, any person 
interested in a contested case under this Article may intervene 
and participate to the extent deemed appropriate by the agency 
hearing officer. 

(g) When contested cases involving a common question of 
law or fact or multiple proceedings involving the same or related 
parties are pending before an agency, the agency may order a 
joint hearing of any matters at issue in the cases, order the cases 



 THE ADMINISTRATIVE PROCEDURE ACT 
 
 

 
CHAPTER 150B Page 24 

consolidated, or make other orders to reduce costs or delay in the 
proceedings. 

(h) Every agency shall adopt rules governing the conduct of 
hearings that are consistent with the provisions of this Article. 
§ 150B-39.  Depositions; discovery; subpoenas. 

(a) A deposition may be used in lieu of other evidence when 
taken in compliance with the Rules of Civil Procedure, G.S. 1A-
1.  Parties in a contested case may engage in discovery pursuant 
to the provisions of the Rules of Civil Procedure, G.S. 1A-1. 

(b) Upon a request for an identifiable agency record involving 
a material fact in a contested case, the agency shall promptly 
provide the record to a party, unless the record relates solely to 
the agency's internal procedures or is exempt from disclosure by 
law. 

(c) In preparation for, or in the conduct of, a contested case 
subpoenas may be issued and served in accordance with G.S. 
1A-1, Rule 45. Upon a motion, the agency may quash a 
subpoena if, upon a hearing, the agency finds that the evidence, 
the production of which is required, does not relate to a matter in 
issue, the subpoena does not describe with sufficient particularity 
the evidence the production of which is required, or for any other 
reason sufficient in law the subpoena may be quashed.  Witness 
fees shall be paid by the party requesting the subpoena to 
subpoenaed witnesses in accordance with G.S. 7A-314.  
However, State officials or employees who are subpoenaed shall 
not be entitled to any witness fees, but they shall receive their 
normal salary and they shall not be required to take any annual 
leave for the witness days.  Travel expenses of State officials or 
employees who are subpoenaed shall be reimbursed as provided 
in G.S. 138-6. 
§ 150B-40.  Conduct of hearing; presiding officer; ex parte 
communication. 

(a) Hearings shall be conducted in a fair and impartial 
manner.  At the hearing, the agency and the parties shall be given 
an opportunity to present evidence on issues of fact, examine and 
cross-examine witnesses, including the author of a document 
prepared by, on behalf of or for the use of the agency and offered 
into evidence, submit rebuttal evidence, and present arguments 
on issues of law or policy. 

If a party fails to appear in a contested case after he has been 
given proper notice, the agency may continue the hearing or 
proceed with the hearing and make its decision in the absence of 
the party. 

(b) Except as provided under subsection (e) of this section, 
hearings under this Article shall be conducted by a majority of 
the agency.  An agency shall designate one or more of its 
members to preside at the hearing.  If a party files in good faith a 
timely and sufficient affidavit of the personal bias or other reason 
for disqualification of any member of the agency, the agency 
shall determine the matter as a part of the record in the case, and 
its determination shall be subject to judicial review at the 
conclusion of the proceeding.  If a presiding officer is 
disqualified or it is impracticable for him to continue the hearing, 
another presiding officer shall be assigned to continue with the 
case, except that if assignment of a new presiding officer will 
cause substantial prejudice to any party, a new hearing shall be 
held or the case dismissed without prejudice. 

(c) The presiding officer may: 
(1) Administer oaths and affirmations; 

(2) Sign and issue subpoenas in the name of the agency, 
requiring attendance and giving of testimony by 
witnesses and the production of books, papers, and 
other documentary evidence; 

(3) Provide for the taking of testimony by deposition; 
(4) Regulate the course of the hearings, set the time and 

place for continued hearings, and fix the time for 
filing of briefs and other documents; 

(5) Direct the parties to appear and confer to consider 
simplification of the issues by consent of the parties; 
and 

(6) Apply to any judge of the superior court resident in 
the district or presiding at a term of court in the 
county where a hearing is pending for an order to 
show cause why any person should not be held in 
contempt of the agency and its processes, and the 
court shall have the power to impose punishment as 
for contempt for acts which would constitute direct or 
indirect contempt if the acts occurred in an action 
pending in superior court. 

(d) Unless required for disposition of an ex parte matter 
authorized by law, a member of an agency assigned to make a 
decision or to make findings of fact and conclusions of law in a 
contested case under this Article shall not communicate, directly 
or indirectly, in connection with any issue of fact or question of 
law, with any person or party or his representative, except on 
notice and opportunity for all parties to participate.  This 
prohibition begins at the time of the notice of hearing.  An 
agency member may communicate with other members of the 
agency and may have the aid and advice of the agency staff other 
than the staff which has been or is engaged in investigating or 
prosecuting functions in connection with the case under 
consideration or a factually-related case.  This section does not 
apply to an agency employee or party representative with 
professional training in accounting, actuarial science, economics 
or financial analysis insofar as the case involves financial 
practices or conditions. 

(e) When a majority of an agency is unable or elects not to 
hear a contested case, the agency shall apply to the Director of 
the Office of Administrative Hearings for the designation of an 
administrative law judge to preside at the hearing of a contested 
case under this Article.  Upon receipt of the application, the 
Director shall, without undue delay, assign an administrative law 
judge to hear the case. 

The provisions of this Article, rather than the provisions of 
Article 3, shall govern a contested case in which the agency 
requests an administrative law judge from the Office of 
Administrative Hearings. 

The administrative law judge assigned to hear a contested case 
under this Article shall sit in place of the agency and shall have 
the authority of the presiding officer in a contested case under 
this Article.  The administrative law judge shall make a proposal 
for decision, which shall contain proposed findings of fact and 
proposed conclusions of law. 

An administrative law judge shall stay any contested case 
under this Article on motion of an agency which is a party to the 
contested case, if the agency shows by supporting affidavits that 
it is engaged in other litigation or administrative proceedings, by 
whatever name called, with or before a federal agency, and this 
other litigation or administrative proceedings will determine the 
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position, in whole or in part, of the agency in the contested case. 
 At the conclusion of the other litigation or administrative 
proceedings, the contested case shall proceed and be determined 
as expeditiously as possible. 

The agency may make its final decision only after the 
administrative law judge's proposal for decision is served on the 
parties, and an opportunity is given to each party to file 
exceptions and proposed findings of fact and to present oral and 
written arguments to the agency. 
§ 150B-41.  Evidence; stipulations; official notice. 

 (a) In all contested cases, irrelevant, immaterial, and unduly 
repetitious evidence shall be excluded. Except as otherwise 
provided, the rules of evidence as applied in the trial division of 
the General Court of Justice shall be followed; but, when 
evidence is not reasonably available under such rules to show 
relevant facts, they may be shown by the most reliable and 
substantial evidence available. It shall not be necessary for a 
party or his attorney to object to evidence at the hearing in order 
to preserve the right to object to its consideration by the agency 
in reaching its decision, or by the court of judicial review. 

(b) Evidence in a contested case, including records and 
documents shall be offered and made a part of the record. Other 
factual information or evidence shall not be considered in 
determination of the case, except as permitted under 
G.S. 150B-30. subsection (d) of this section. Documentary 
evidence may be received in the form of a copy or excerpt or 
may be incorporated by reference, if the materials so 
incorporated are available for examination by the parties. Upon 
timely request, a party shall be given an opportunity to compare 
the copy with the original if available. 

(c) The parties in a contested case under this Article by a 
stipulation in writing filed with the agency may agree upon any 
fact involved in the controversy, which stipulation shall be used 
as evidence at the hearing and be binding on the parties thereto. 
Parties should agree upon facts when practicable. Except as 
otherwise provided by law, disposition may be made of a 
contested case by stipulation, agreed settlement, consent order, 
waiver, default, or other method agreed upon by the parties. 

(d)  Official notice may be taken of all facts of which 
judicial notice may be taken and of other facts within the 
specialized knowledge of the agency. The noticed fact and its 
source shall be stated and made known to affected parties at the 
earliest practicable time, and any party shall on timely request be 
afforded an opportunity to dispute the noticed fact through 
submission of evidence and argument. An agency may use its 
experience, technical competence, and specialized knowledge in 
the evaluation of evidence presented to it. 
§ 150B-42.  Final agency decision; official record. 

(a) After compliance with the provisions of G.S. 150B-40(e), 
if applicable, and review of the official record, as defined in 
subsection (b) of this section, an agency shall make a written 
final decision or order in a contested case. The decision or order 
shall include findings of fact and conclusions of law. Findings of 
fact shall be based exclusively on the evidence and on matters 
officially noticed. Findings of fact, if set forth in statutory 
language, shall be accompanied by a concise and explicit 
statement of the underlying facts supporting them. A decision or 
order shall not be made except upon consideration of the record 
as a whole or such portion thereof as may be cited by any party 

to the proceeding and shall be supported by substantial evidence 
admissible under G.S. 150B-41. A copy of the decision or order 
shall be served upon each party by one of the methods for 
service of process under G.S. 1A-1, Rule 5(b). If service is by 
registered, certified, or first-class mail, by signature confirmation 
as provided by the United States Postal Service, or by designated 
delivery service authorized pursuant to 26 U.S.C. § 7502(f)(2) 
with delivery receipt, the copy shall be addressed to the party at 
the latest address given by the party to the agency. Service by 
one of the additional methods provided in G.S. 1A-1, Rule 5(b), 
is effective as provided therein and shall be accompanied by a 
certificate of service as provided in G.S. 1A-1, Rule 5(b1). 
G.S. 1A-1, Rule 6(e), applies if service is by first-class mail. A 
copy shall be furnished to the party's attorney of record. 

 (b) An agency shall prepare an official record of a hearing 
that shall include: 

(1) Notices, pleadings, motions, and intermediate rulings; 
(2) Questions and offers of proof, objections, and rulings 

thereon; 
(3) Evidence presented; 
(4) Matters officially noticed, except matters so obvious 

that a statement of them would serve no useful 
purpose; 

(5) Proposed findings and exceptions; and 
(6) Any decision, opinion, order, or report by the officer 

presiding at the hearing and by the agency. 
(c) Proceedings at which oral evidence is presented shall be 

recorded, but need not be transcribed unless requested by a 
party.  Each party shall bear the cost of the transcript or part 
thereof or copy of said transcript or part thereof which said party 
requests. 
 
 Article 4. 
 Judicial Review. 
 
§ 150B-43.  Right to judicial review. 

Any party or person aggrieved by the final decision in a 
contested case, and who has exhausted all administrative 
remedies made available to the party or person aggrieved by 
statute or agency rule, is entitled to judicial review of the 
decision under this Article, unless adequate procedure for 
judicial review is provided by another statute, in which case the 
review shall be under such other statute. Nothing in this Chapter 
shall prevent any party or person aggrieved from invoking any 
judicial remedy available to the party or person aggrieved under 
the law to test the validity of any administrative action not made 
reviewable under this Article. Absent a specific statutory 
requirement, nothing in this Chapter shall require a party or 
person aggrieved to petition an agency for rule making or to seek 
or obtain a declaratory ruling before obtaining judicial review of 
a final decision or order made pursuant to G.S. 150B-34. 
§ 150B-44.  Right to judicial intervention when final decision 
unreasonably delayed. 

Unreasonable delay on the part of any agency or 
administrative law judge in taking any required action shall be 
justification for any person whose rights, duties, or privileges are 
adversely affected by such delay to seek a court order compelling 
action by the agency or administrative law judge. Failure of an 
administrative law judge subject to Article 3 of this Chapter or 
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failure of an agency subject to Article 3A of this Chapter to make 
a final decision within 120 days of the close of the contested case 
hearing is justification for a person whose rights, duties, or 
privileges are adversely affected by the delay to seek a court 
order compelling action by the agency or by the administrative 
law judge.The Board of Trustees of the North Carolina State 
Health Plan for Teachers and State Employees is a "board" for 
purposes of this section. 
§ 150B-45.  Procedure for seeking review; waiver. 

(a) Procedure. – To obtain judicial review of a final decision 
under this Article, the person seeking review must file a petition 
within 30 days after the person is served with a written copy of 
the decision. The petition must be filed as follows: 

(1) Contested tax cases. – A petition for review of a final 
decision in a contested tax case arising under 
G.S. 105-241.15 must be filed in the Superior Court 
of Wake County. 

(2) Other final decisions. - A petition for review of any 
other final decision under this Article must be filed in 
the superior court of the county where the person 
aggrieved by the administrative decision resides, or in 
the case of a person residing outside the State, in the 
county where the contested case which resulted in the 
final decision was filed. 

(b) Waiver. – A person who fails to file a petition within the 
required time waives the right to judicial review under this 
Article. For good cause shown, however, the superior court may 
accept an untimely petition. 
§ 150B-46.  Contents of petition; copies served on all parties; 
intervention. 

The petition shall explicitly state what exceptions are taken to 
the decision or procedure and what relief the petitioner seeks.  
Within 10 days after the petition is filed with the court, the party 
seeking the review shall serve copies of the petition by personal 
service or by certified mail upon all who were parties of record 
to the administrative proceedings.  Names and addresses of such 
parties shall be furnished to the petitioner by the agency upon 
request.  Any party to the administrative proceeding is a party to 
the review proceedings unless the party withdraws by notifying 
the court of the withdrawal and serving the other parties with 
notice of the withdrawal.  Other parties to the proceeding may 
file a response to the petition within 30 days of service.  Parties, 
including agencies, may state exceptions to the decision or 
procedure and what relief is sought in the response. 

Any person aggrieved may petition to become a party by filing 
a motion to intervene as provided in G.S. 1A-1, Rule 24. 
§ 150B-47.  Records filed with clerk of superior court; 
contents of records; costs. 

Within 30 days after receipt of the copy of the petition for 
review, or within such additional time as the court may allow, the 
Office of Administrative Hearings shall transmit to the reviewing 
court the original or a certified copy of the official record in the 
contested case under review. With the permission of the court, 
the record may be shortened by stipulation of all parties to the 
review proceedings. Any party unreasonably refusing to stipulate 
to limit the record may be taxed by the court for such additional 
costs as may be occasioned by the refusal. The court may require 
or permit subsequent corrections or additions to the record when 
deemed desirable. 

§ 150B-48.  Stay of decision. 
At any time before or during the review proceeding, the person 

aggrieved may apply to the reviewing court for an order staying 
the operation of the administrative decision pending the outcome 
of the review.  The court may grant or deny the stay in its 
discretion upon such terms as it deems proper and subject to the 
provisions of G.S. 1A-1, Rule 65. 
§ 150B-49.  New evidence. 

A party or person aggrieved who files a petition in the superior 
court may apply to the court to present additional evidence. If the 
court is satisfied that the evidence is material to the issues, is not 
merely cumulative, and could not reasonably have been 
presented at the administrative hearing, the court may remand the 
case so that additional evidence can be taken. If an 
administrative law judge did not make a final decision in the 
case, the court shall remand the case to the agency that 
conducted the administrative hearing under Article 3A of this 
Chapter. After hearing the evidence, the agency may affirm or 
modify its previous findings of fact and final decision. If an 
administrative law judge made a final decision in the case, the 
court shall remand the case to the administrative law judge. After 
hearing the evidence, the administrative law judge may affirm or 
modify his previous findings of fact and final decision. The 
additional evidence and any affirmation or modification of a 
final decision shall be made part of the official record. 
§ 150B-50.  Review by superior court without jury. 

The review by a superior court of administrative decisions 
under this Chapter shall be conducted by the court without a jury. 
§ 150B-51.  Scope and standard of review. 

(a), (a1) Repealed by Sessions Laws, 2011-398, s. 27 effective 
January 1, 2012 and applies to contested cases commenced after 
that date. 

 (b) The court reviewing a final decision may affirm the 
decision or remand the case for further proceedings. It may also 
reverse or modify the decision if the substantial rights of the 
petitioners may have been prejudiced because the findings, 
inferences, conclusions, or decisions are: 

(1) In violation of constitutional provisions; 
(2) In excess of the statutory authority or jurisdiction of 

the agency or administrative law judge; 
(3) Made upon unlawful procedure; 
(4) Affected by other error of law; 
(5) Unsupported by substantial evidence admissible 

under G.S. 150B-29(a), 150B-30, or 150B-31 in view 
of the entire record as submitted; or 

(6) Arbitrary, capricious, or an abuse of discretion. 
(c) In reviewing a final decision in a contested case, the court 

shall determine whether the petitioner is entitled to the relief 
sought in the petition based upon its review of the final decision 
and the official record. With regard to asserted errors pursuant to 
subdivisions (1) through (4) of subsection (b) of this section, the 
court shall conduct its review of the final decision using the de 
novo standard of review. With regard to asserted errors pursuant 
to subdivisions (5) and (6) of subsection (b) of this section, the 
court shall conduct its review of the final decision using the 
whole record standard of review.  

(d) In reviewing a final decision allowing judgment on the 
pleadings or summary judgment, the court may enter any order 
allowed by G.S. 1A-1, Rule 12(c) or Rule 56. If the order of the 
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court does not fully adjudicate the case, the court shall remand 
the case to the administrative law judge for such further 
proceedings as are just. 
§ 150B-52.  Appeal; stay of court's decision. 

A party to a review proceeding in a superior court may appeal 
to the appellate division from the final judgment of the superior 
court as provided in G.S. 7A-27.  The scope of review to be 
applied by the appellate court under this section is the same as it 
is for other civil cases.  In cases reviewed under G.S. 150B-
51(c), the court’s findings of fact shall be upheld if supported by 
substantial evidence.  Pending the outcome of an appeal, an 
appealing party may apply to the court that issued the judgment 
under appeal for a stay of that judgment or a stay of the 
administrative decision that is the subject of the appeal, as 
appropriate. 
§§ 150B-53 through 150B-57: Reserved for future codification 
purposes. 
 
 Article 5. 
 Publication of Administrative Rules. 
 
§§ 150B-58 through 150B-64: Repealed by Session Laws 1991, 
c. 418, s. 5, effective October 1, 1991. 
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                                               CRC-15-01 
February 2, 2015 

 
MEMORANDUM 
 
TO: Coastal Resources Commission 
 
FROM: Mike Lopazanski, Ken Richardson 
 
SUBJECT: Draft Development Line Rule  
 
At the December 2014 CRC meeting, the Commission discussed two alternatives for 
utilization of a Static Vegetation Line for siting oceanfront development in areas 
following a large scale beach fill project.  The first alternative proposed by the 
Commission Chair involves giving local governments the option to eliminate their static 
line by replacing it with a “development line” that they establish and the CRC approves. 
The general concept is that no new development or expansion of existing structures 
would be allowed seaward of the approved development line. In addition, new or 
replacement structures, and the allowable expansion of existing structures, would be 
determined based on the graduated setback from the existing vegetation line, or the 
development line, whichever is farther landward.  This concept was further developed 
by a subcommittee appointed by the CRC Chair (Rudi Rudolph – CRAC, Spencer 
Rogers - CRAC, Steve Foster – Oak Island, Frank Rush – Emerald Isle, David Kellam – 
Figure Eight Island).  The proposal envisions communities choosing between three 
alternatives: 
 

(1) Graduated setbacks associated with the Vegetation Line (existing rules) – 
for a community that does not have a static line, and has/will not receive large-
scale beach nourishment, nor wants a Development Line. 
 

(2) Static line (existing rules) – for a community that has received large-scale 
beach nourishment in the past, has a static line that it wishes to keep, or does 
not yet have an approved Development Line. 
 

(3) Development Line (new rule) – for communities that have a static line and wish 
to replace it with a Development Line, or a community that receives initial large-
scale beach nourishment that wishes to have a Development Line instead of a 
static line.” 

 
 
The Subcommittee’s proposal also includes repealing the graduated setbacks based on 
structure size, only requiring that development be sited 30 times the erosion rate from 
the first line of stable and natural vegetation. 

  
North Carolina Department of Environment and Natural Resources 

Pat McCrory               Donald R. van der Vaart     
Governor              Secretary 
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A second alternative was proposed by DCM staff focusing more narrowly on three 
amendments to the existing static line exception provisions. The CRC could 1) eliminate 
the 2,500 square foot maximum building size limit under the static line exception, 2) 
eliminate the five-year waiting period after an initial large-scale beach fill project (making 
areas immediately eligible to petition for the exception), and 3) increase the existing 
300,000 yds3 volumetric trigger for the static line as the definition of “large-scale beach 
fill projects.” The trigger would change to a volume per linear foot along the beachfront, 
based on additional analysis and discussion with the Commission. Structure setbacks 
would continue to be based on the graduated setbacks from the first line of stable and 
natural vegetation and be sited no farther seaward than the landward-most adjacent 
structure. As is currently the case, local governments could petition the Commission to 
be granted the exception which would be approved based on demonstrating a 
commitment to long-term beach fill. 
 
After discussing the details of the two proposals, DCM Staff was directed to draft rule 
language (attached) that incorporates the development line concept as well as DCM’s 
proposed amendments to the static line and static line exception procedures rules.  
Staff was further directed to retain the graduated setbacks and to change the trigger for 
a static line from 300,000 cubic yards to an average of 100 cubic yards per linear foot.  
The draft rule language defines the development line in 7H .0305(10) as a replacement 
for static lines in areas that have had a large scale beach fill project.  Development is 
restricted from being seaward of the development line in 7H .0306(a)(2).  A new rule 
has been drafted for development line procedures in 7H .1300 by which local 
governments may petition the Commission for approval of a development line.  The 
draft requirements to petition for a development line include a detailed survey, record of 
local adoption and documentation of incorporation into local ordinances.   
 
As a reminder, the current rule 15A NCAC 07H.0305(a)(7) requires that oceanfront 
development setbacks in areas that have received a large-scale beach fill project 
(greater than 300,000 cubic yards of sediment or any storm protection project 
constructed by the US Army Corps of Engineers (USACE)) be measured from the Static 
Vegetation Line, which is the vegetation line in existence within one year prior to the 
onset of the project. Exceptions to this rule are allowed, provided that the local 
government has received a Static Line Exception from the Commission. The origins and 
rationale for the Static Line were presented at the previous meeting and the background 
memo (CRC-14-34) is attached as reference.   
 
With the incorporated draft provisions, the main difference between the proposed 
development line concept versus DCM’s proposed amendments to the existing static 
line rules is that local governments must demonstrate commitment to long-term beach 
fill under the static line rules. Communities without such a commitment have setbacks 
based on the vegetation line or the static line (pre-project vegetation line).  Also, under 
the development line concept, structures would be allowed to encroach oceanward up 
to the approved development line whereas the existing rules require structures to be no 
further oceanward their landward-most adjacent neighbor. 
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It should be recognized that these are initial draft proposals that are intended for further 
discussion and exploration, DCM is not proposing either alternative for rulemaking at 
this time. We look forward to the discussions at your upcoming meeting as the 
Commission works to craft rule language that meets the management objective of 
minimizing losses of life and property resulting from storms and long-term erosion, 
preventing encroachment of permanent structures on the public beach, and preserving 
the natural conditions of the barrier dune and beach system to reduce public costs of 
inappropriately sited development. 
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15A NCAC 07H .0304 AECS WITHIN OCEAN HAZARD AREAS 

The ocean hazard AECs contain all of the following areas: 

(1) Ocean Erodible Area.  This is the area in which there exists a substantial possibility of excessive 

erosion and significant shoreline fluctuation.  The oceanward boundary of this area is the mean 

low water line.  The landward extent of this area is determined as follows: 

 (a) a distance landward from the first line of stable and natural vegetation as defined in 15A 

NCAC 07H .0305(a)(5) to the recession line that would be established by multiplying the 

long-term annual erosion rate times 60, provided that, where there has been no long-term 

erosion or the rate is less than two feet per year, this distance shall be set at 120 feet 

landward from the first line of stable natural vegetation.  For the purposes of this Rule, 

the erosion rates are the long-term average based on available historical data.  The current 

long-term average erosion rate data for each segment of the North Carolina coast is 

depicted on maps entitled “2011 Long-Term Average Annual Shoreline Rate Update” 

and approved by the Coastal Resources Commission on May 5, 2011 (except as such 

rates may be varied in individual contested cases, declaratory or interpretive rulings).  In 

all cases, the rate of shoreline change shall be no less than two feet of erosion per year. 

The maps are available without cost from any Local Permit Officer or the Division of 

Coastal Management on the internet at http://www.nccoastalmanagement.net; and  

 (b) a distance landward from the recession line established in Sub-Item (1)(a) of this Rule to 

the recession line that would be generated by a storm having a one percent chance of 

being equaled or exceeded in any given year. 

(2) The High Hazard Flood Area.  This is the area subject to high velocity waters (including hurricane 

wave wash) in a storm having a one percent chance of being equaled or exceeded in any given 

year, as identified as zone V1-30 on the flood insurance rate maps of the Federal Insurance 

Administration, U.S. Department of Housing and Urban Development.  

(3) Inlet Hazard Area.  The inlet hazard areas are natural-hazard areas that are especially vulnerable to 

erosion, flooding and other adverse effects of sand, wind, and water because of their proximity to 

dynamic ocean inlets.  This area extends landward from the mean low water line a distance 

sufficient to encompass that area within which the inlet shall migrate, based on statistical analysis, 

and shall consider such factors as previous inlet territory, structurally weak areas near the inlet and 

external influences such as jetties and channelization.  The areas identified as suggested Inlet 

Hazard Areas included in the report entitled INLET HAZARD AREAS, The Final Report and 

Recommendations to the Coastal Resources Commission, 1978, as amended in 1981, by Loie J. 

Priddy and Rick Carraway are incorporated by reference and are hereby designated as Inlet Hazard 

Areas except for: 

(a) the Cape Fear Inlet Hazard Area as shown on the map does not extend northeast of the 

Bald Head Island marina entrance channel; and 

 (b) the former location of Mad Inlet, which closed in 1997. 

In all cases, the Inlet Hazard Area shall be an extension of the adjacent ocean erodible areas and in 

no case shall the width of the inlet hazard area be less than the width of the adjacent ocean 

erodible area.  This report is available for inspection at the Department of Environment and 

Natural Resources, Division of Coastal Management, 400 Commerce Avenue, Morehead City, 

North Carolina or at the website referenced in Sub-item (1)(a) of this Rule. Photo copies are 

available at no charge. 

(4) Unvegetated Beach Area.  Beach areas within the Ocean Hazard Area where no stable natural 

vegetation is present may be designated as an Unvegetated Beach Area on either a permanent or 

temporary basis as follows: 

 (a) An area appropriate for permanent designation as an Unvegetated Beach Area is a 

dynamic area that is subject to rapid unpredictable landform change from wind and wave 

action.  The areas in this category shall be designated following studies by the Division of 

Coastal Management. These areas shall be designated on maps approved by the Coastal 

Resources Commission and available without cost from any Local Permit Officer or the 

Division of Coastal Management on the internet at the website referenced in Sub-item 

(1)(a) of this Rule. 

 (b) An area that is suddenly unvegetated as a result of a hurricane or other major storm event 

may be designated as an Unvegetated Beach Area for a specific period of time.  At the 

http://www.nccoastalmanagement.net/


 

5 

 

expiration of the time specified by the Coastal Resources Commission, the area shall 

return to its pre-storm designation.   

 

History Note: Authority G.S. 113A-107; 113A-107.1; 113A-113; 113A-124; 

Eff. September 9, 1977; 

Amended Eff. December 1, 1993; November 1, 1988; September 1, 1986; December 1, 1985; 

Temporary Amendment Eff. October 10, 1996; 

Amended Eff. April 1, 1997; 

Temporary Amendment Eff. October 10, 1996 Expired on July 29, 1997; 

Temporary Amendment Eff. October 22, 1997; 

Amended Eff. May 1, 2014; February 1, 2013; January 1, 2010, February 1, 2006; October 1, 

2004; April 1, 2004; August 1, 1998. 

 

 

 

15A NCAC 7H  .0305 GENERAL IDENTIFICATION AND DESCRIPTION OF LANDFORMS 

(a)  This section describes natural and man-made features that are found within the ocean hazard area of 

environmental concern. 

 (1) Ocean Beaches.  Ocean beaches are lands consisting of unconsolidated soil materials that extend 

from the mean low water line landward to a point where either: 

 (A) the growth of vegetation occurs, or 

 (B) a distinct change in slope or elevation alters the configuration of the landform, whichever 

is farther landward. 

(2) Nearshore.  The nearshore is the portion of the beach seaward of mean low water that is 

characterized by dynamic changes both in space and time as a result of storms. 

(3) Primary Dunes.  Primary dunes are the first mounds of sand located landward of the ocean 

beaches having an elevation equal to the mean flood level (in a storm having a one percent chance 

of being equaled or exceeded in any given year) for the area plus six feet.  The primary dune 

extends landward to the lowest elevation in the depression behind that same mound of sand 

(commonly referred to as the dune trough). 

(4) Frontal Dunes.  The frontal dune is deemed to be the first mound of sand located landward of the 

ocean beach having sufficient vegetation, height, continuity and configuration to offer protective 

value. 

(5) Vegetation Line.  The vegetation line refers to the first line of stable and natural vegetation, which 

shall be used as the reference point for measuring oceanfront setbacks.  This line represents the 

boundary between the normal dry-sand beach, which is subject to constant flux due to waves, 

tides, storms and wind, and the more stable upland areas.  The vegetation line is generally located 

at or immediately oceanward of the seaward toe of the frontal dune or erosion escarpment.  The 

Division of Coastal Management or Local Permit Officer shall determine the location of the stable 

and natural vegetation line based on visual observations of plant composition and density.  If the 

vegetation has been planted, it may be considered stable when the majority of the plant stems are 

from continuous rhizomes rather than planted individual rooted sets.  The vegetation may be 

considered natural when the majority of the plants are mature and additional species native to the 

region have been recruited, providing stem and rhizome densities that are similar to adjacent areas 

that are naturally occurring.  In areas where there is no stable natural vegetation present, this line 

may be established by interpolation between the nearest adjacent stable natural vegetation by on 

ground observations or by aerial photographic interpretation. 

 (6)  Static Vegetation Line.  In areas within the boundaries of a large-scale beach fill project, the 

vegetation line that existed within one year prior to the onset of initial project construction shall be 

defined as the static vegetation line.  A static vegetation line shall be established in coordination 

with the Division of Coastal Management using on-ground observation and survey or aerial 

imagery for all areas of oceanfront that undergo a large-scale beach fill project.  Once a static 

vegetation line is established, and after the onset of project construction, this line shall be used as 

the reference point for measuring oceanfront setbacks in all locations where it is landward of the 

vegetation line.  In all locations where the vegetation line as defined in this Rule is landward of the 



 

6 

 

static vegetation line, the vegetation line shall be used as the reference point for measuring 

oceanfront setbacks.  A static vegetation line shall not be established where a static vegetation line 

is already in place, including those established by the Division of Coastal Management prior to the 

effective date of this Rule.  A record of all static vegetation lines, including those established by 

the Division of Coastal Management prior to the effective date of this Rule, shall be maintained by 

the Division of Coastal Management for determining development standards as set forth in Rule 

.0306 of this Section.  Because the impact of Hurricane Floyd (September 1999) caused 

significant portions of the vegetation line in the Town of Oak Island and the Town of Ocean Isle 

Beach to be relocated landward of its pre-storm position, the static line for areas landward of the 

beach fill construction in the Town of Oak Island and the Town of Ocean Isle Beach, the onset of 

which occurred in 2000, shall be defined by the general trend of the vegetation line established by 

the Division of Coastal Management from June 1998 aerial orthophotography. 

(7) Beach Fill.  Beach fill refers to the placement of sediment along the oceanfront shoreline.  

Sediment used solely to establish or strengthen dunes shall not be considered a beach fill project 

under this Rule.  A large-scale beach fill project shall be defined as any volume of sediment 

greater than 300,000 average of 100 cubic yards per linear foot or any storm protection project 

constructed by the U.S. Army Corps of Engineers.  The onset of construction shall be defined as 

the date sediment placement begins with the exception of projects completed prior to the effective 

date of this Rule, in which case the award of contract date will be considered the onset of 

construction. 

 (8)   Erosion Escarpment.  The normal vertical drop in the beach profile caused from high tide or storm 

tide erosion. 

(9)  Measurement Line.  The line from which the ocean hazard setback as described in Rule .0306(a) 

of this Section is measured in the unvegetated beach area of environmental concern as described in 

Rule .0304(4) of this Section.  Procedures for determining the measurement line in areas 

designated pursuant to Rule .0304(4)(a) of this Section shall be adopted by the Commission for 

each area where such a line is designated pursuant to the provisions of G.S. 150B.  These 

procedures shall be available from any local permit officer or the Division of Coastal 

Management.  In areas designated pursuant to Rule .0304(4)(b) of this Section, the Division of 

Coastal Management shall establish a measurement line that approximates the location at which 

the vegetation line is expected to reestablish by: 

 (A)  determining the distance the vegetation line receded at the closest vegetated site to the 

proposed development site; and 

 (B) locating the line of stable natural vegetation on the most current pre-storm aerial 

photography of the proposed development site and moving this line landward the distance 

determined in Subparagraph (g)(1) of this Rule. 

The measurement line established pursuant to this process shall in every case be located landward 

of the average width of the beach as determined from the most current pre-storm aerial 

photography. 

(10) Development Line. The line established by local governments representing the seaward-most 

allowable location of oceanfront development.  Development lines are approved by the Coastal 

Resources Commission in accordance with the procedures set forth in 15A NCAC 7J.1300. Areas 

that have received large-scale beach fill projects as defined in 15A NCAC 7H.0305A(7) will not 

have static vegetation lines if they have approved development lines.  

(b)  For the purpose of public and administrative notice and convenience, each designated minor development 

permit-letting agency with ocean hazard areas may designate, subject to CRC approval in accordance with the local 

implementation and enforcement plan as defined 15A NCAC 07I .0500, a readily identifiable land area within which 

the ocean hazard areas occur.  This designated notice area must include all of the land areas defined in Rule .0304 of 

this Section.  Natural or man-made landmarks may be considered in delineating this area. 

 

History Note: Authority G.S. 113A-107; 113A-113(b)(6); 113A-124; 

Eff. September 9, 1977; 

Amended Eff. December 1, 1992; September 1, 1986; December 1, 1985; February 2, 1981; 

Temporary Amendment Eff. October 10, 1996; 

Amended Eff. January 1, 1997; 

Temporary Amendment Eff. October 10, 1996 Expired on July 29, 1997; 
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Temporary Amendment Eff. October 22, 1997; 

Amended Eff. April 1, 2008; August 1, 2002; August 1, 1998. 

 

 

15A NCAC 07H .0306 GENERAL USE STANDARDS FOR OCEAN HAZARD AREAS 

(a)  In order to protect life and property, all development not otherwise specifically exempted or allowed by law or 

elsewhere in the Coastal Resources Commission’s Rules shall be located according to whichever of the following is 

applicable: 

(1) The ocean hazard setback for development is measured in a landward direction from the 

vegetation line, the static vegetation line, or the measurement line, whichever is applicable.   

(2) In areas with a development line, the ocean hazard setback line shall be set at a distance in 

accordance with sub-sections (a)(3) through (9) of this Rule. In no case shall development be sited 

seaward of the development line. 

(3) The setback distance is determined by both the size of development and the shoreline erosion rate 

as defined in 15A NCAC 07H .0304. Development size is defined by total floor area for structures 

and buildings or total area of footprint for development other than structures and buildings. Total 

floor area includes the following: 

 (A) The total square footage of heated or air-conditioned living space;  

 (B) The total square footage of parking elevated above ground level; and  

 (C) The total square footage of non-heated or non-air-conditioned areas elevated above  

  ground level, excluding attic space that is not designed to be load-bearing. 

 Decks, roof-covered porches and walkways are not included in the total floor area unless they are 

enclosed with material other than screen mesh or are being converted into an enclosed space with 

material other than screen mesh. 

(2)(4) With the exception of those types of development defined in 15A NCAC 07H .0309, no 

development, including any portion of a building or structure, shall extend oceanward of the ocean 

hazard setback distance.  This includes roof overhangs and elevated structural components that are 

cantilevered, knee braced, or otherwise extended beyond the support of pilings or footings.  The 

ocean hazard setback is established based on the following criteria: 

 (A) A building or other structure less than 5,000 square feet requires a minimum setback of  

  60 feet or 30 times the shoreline erosion rate, whichever is greater; 

 (B) A building or other structure greater than or equal to 5,000 square feet but less than  

 10,000 square feet requires a minimum setback of 120 feet or 60 times the shoreline 

erosion rate, whichever is greater; 

 (C) A building or other structure greater than or equal to 10,000 square feet but less than  

 20,000 square feet requires a minimum setback of 130 feet or 65 times the shoreline 

erosion rate, whichever is greater; 

 (D) A building or other structure greater than or equal to 20,000 square feet but less than  

 40,000 square feet requires a minimum setback of 140 feet or 70 times the shoreline 

erosion rate, whichever is greater; 

 (E) A building or other structure greater than or equal to 40,000 square feet but less than  

 60,000 square feet requires a minimum setback of 150 feet or 75 times the shoreline 

erosion rate, whichever is greater; 

 (F) A building or other structure greater than or equal to 60,000 square feet but less than  

 80,000 square feet requires a minimum setback of 160 feet or 80 times the shoreline 

erosion rate, whichever is greater; 

 (G) A building or other structure greater than or equal to 80,000 square feet but less than  

 100,000 square feet requires a minimum setback of 170 feet or 85 times the shoreline 

erosion rate, whichever is greater; 

 (H) A building or other structure greater than or equal to 100,000 square feet requires a  

  minimum setback of 180 feet or 90 times the shoreline erosion rate, whichever is greater; 

 (I) Infrastructure that is linear in nature such as roads, bridges, pedestrian access such as  

 boardwalks and sidewalks, and utilities providing for the transmission of electricity, 

water, telephone, cable television, data, storm water and sewer requires a minimum 

setback of 60 feet or 30 times the shoreline erosion rate, whichever is greater; 

 (J) Parking lots greater than or equal to 5,000 square feet requires a setback of 120 feet or 60  
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  times the shoreline erosion rate, whichever is greater; 

 (K)  Notwithstanding any other setback requirement of this Subparagraph, a building or other  

 structure greater than or equal to 5,000 square feet in a community with a static line 

exception in accordance with 15A NCAC 07J .1200 requires a minimum setback of 120 

feet or 60 times the shoreline erosion rate in place at the time of permit issuance, 

whichever is greater.  The setback shall be measured landward from either the static 

vegetation line, the vegetation line or measurement line, whichever is farthest landward; 

and 

(L) Notwithstanding any other setback requirement of this Subparagraph, replacement of 

single-family or duplex residential structures with a total floor area greater than 5,000 

square feet shall be allowed provided that the structure meets the following criteria: 

 (i) the structure was originally constructed prior to August 11, 2009; 

 (ii) the structure as replaced does not exceed the original footprint or square footage; 

 (iii) it is not possible for the structure to be rebuilt in a location that meets the ocean  

  hazard setback criteria required under Subparagraph (a)(2)(4) of this Rule; 

 (iv) the structure as replaced meets the minimum setback required under Part  

  (a)(2)(4)(A) of this Rule; and 

 (v) the structure is rebuilt as far landward on the lot as feasible. 

(3)(5) If a primary dune exists in the AEC on or landward of the lot on which the development is 

proposed, the development shall be landward of the crest of the primary dune, or the ocean hazard 

setback, or development line, whichever is farthest from vegetation line, static vegetation line, or 

measurement line, whichever is applicable. For existing lots, however, where setting the 

development landward of the crest of the primary dune would preclude any practical use of the lot, 

development may be located oceanward of the primary dune.  In such cases, the development may 

be located landward of the ocean hazard setback but shall not be located on or oceanward of a 

frontal dune or the development line.  The words "existing lots" in this Rule shall mean a lot or 

tract of land which, as of June 1, 1979, is specifically described in a recorded plat and which 

cannot be enlarged by combining the lot or tract of land with a contiguous lot(s) or tract(s) of land 

under the same ownership. 

(4)(6) If no primary dune exists, but a frontal dune does exist in the AEC on or landward of the lot on 

which the development is proposed, the development shall be set landward of the frontal dune, or 

landward of the ocean hazard setback, or development line, whichever is farthest from the 

vegetation line, static vegetation line, or measurement line, whichever is applicable. 

(5)(7) If neither a primary nor frontal dune exists in the AEC on or landward of the lot on which 

development is proposed, the structure shall be landward of the ocean hazard setback or 

development line, whichever is more restrictive. 

(6)(8) Structural additions or increases in the footprint or total floor area of a building or structure 

represent expansions to the total floor area and shall meet the setback requirements established in 

this Rule and 15A NCAC 07H .0309(a).  New development landward of the applicable setback 

may be cosmetically, but shall not be structurally, attached to an existing structure that does not 

conform with current setback requirements. 

(7)(9) Established common law and statutory public rights of access to and use of public trust lands and 

waters in ocean hazard areas shall not be eliminated or restricted.  Development shall not encroach 

upon public accessways, nor shall it limit the intended use of the accessways. 

(8)(10) Beach fill as defined in this Section represents a temporary response to coastal erosion, and 

compatible beach fill as defined in 15A NCAC 07H .0312 can be expected to erode at least as fast 

as, if not faster than, the pre-project beach.  Furthermore, there is no assurance of future funding or 

beach-compatible sediment for continued beach fill projects and project maintenance.  A 

vegetation line that becomes established oceanward of the pre-project vegetation line in an area 

that has received beach fill may be more vulnerable to natural hazards along the oceanfront if the 

beach fill project is not maintained.  A development setback measured from the vegetation line 

providesmay provide less protection from ocean hazards.  Therefore, development setbacks in 

areas that have received large-scale beach fill as defined in 15A NCAC 07H .0305 shall be 

measured landward from the static vegetation line as defined in this Section unless a development 

line has been approved by the Coastal Resources Commission.   
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(11) However, inIn order to allow for development landward of the large-scale beach fill project that is 

less than 2,500 square feet and cannot meet the setback requirements from the static vegetation 

line, but can or has the potential to meet the setback requirements from the vegetation line set forth 

in Subparagraphs (1) and (2)(A) (4) of this Paragraph, a local government or community may 

petition the Coastal Resources Commission for a “static line exception” in accordance with 15A 

NCAC 07J .1200. The static line exception applies to development of property that lies both 

within the jurisdictional boundary of the petitioner and the boundaries of the large-scale beach fill 

project.  This static line exception shall also allow development greater than 5,000 square feet to 

use the setback provisions defined in Part (a)(2)(K) of this Rule in areas that lie within the 

jurisdictional boundary of the petitioner as well as the boundaries of the large-scale beach fill 

project.  The procedures for a static line exception request are defined in 15A NCAC 07J .1200.  If 

the request is approved, the Coastal Resources Commission shall allow development setbacks to 

be measured from a vegetation line that is oceanward of the static vegetation line under the 

following conditions: 

 (A) Development meets all setback requirements from the vegetation line defined in  

  Subparagraphs (a)(1) and (a)(4) of this Rule;  

 (B) Total floor area of a building is no greater than 2,500 square feet;  

 (C)(B) Development setbacks are calculated from the shoreline erosion rate in place at the time  

  of permit issuance; 

 (D)(C) No portion of a building or structure, including roof overhangs and elevated portions that  

 are cantilevered, knee braced or otherwise extended beyond the support of pilings or 

footings, extends oceanward of the landward-most adjacent building or structure.  When 

the configuration of a lot precludes the placement of a building or structure in line with 

the landward-most adjacent building or structure, an average line of construction shall be 

determined by the Division of Coastal Management on a case-by-case basis in order to 

determine an ocean hazard setback that is landward of the vegetation line, a distance no 

less than 30 times the shoreline erosion rate or 60 feet, whichever is greater;  

 (E)(D) With the exception of swimming pools, the development defined in 15A NCAC 07H  

  .0309(a) is allowed oceanward of the static vegetation line; and  

 (F)(E) Development is not eligible for the exception defined in 15A NCAC 07H .0309(b). 

 (b) In order to avoid weakening the protective nature of ocean beaches and primary and frontal dunes, no 

development is permitted that involves the removal or relocation of primary or frontal dune sand or vegetation 

thereon which would adversely affect the integrity of the dune.  Other dunes within the ocean hazard area shall not 

be disturbed unless the development of the property is otherwise impracticable. Any disturbance of these other 

dunes is allowed only to the extent permitted by 15A NCAC 07H .0308(b). 

(c) Development shall not cause irreversible damage to historic architectural or archaeological resources 

documented by the Division of Archives and History, the National Historical Registry, the local land-use plan, or 

other sources with knowledge of the property. 

(d)  Development shall comply with minimum lot size and set back requirements established by local regulations. 

(e)  Mobile homes shall not be placed within the high hazard flood area unless they are within mobile home parks 

existing as of June 1, 1979. 

(f)  Development shall comply with general management objective for ocean hazard areas set forth in 15A NCAC 

07H .0303. 

(g)  Development shall not interfere with legal access to, or use of, public resources nor shall such development 

increase the risk of damage to public trust areas. 

(h)  Development proposals shall incorporate measures to avoid or minimize adverse impacts of the project.  These 

measures shall be implemented at the applicant's expense and may include actions that: 

(1) minimize or avoid adverse impacts by limiting the magnitude or degree of the action; 

(2) restore the affected environment; or 

(3) compensate for the adverse impacts by replacing or providing substitute resources. 

(i)  Prior to the issuance of any permit for development in the ocean hazard AECs, there shall be a written 

acknowledgment from the applicant to the Division of Coastal Management that the applicant is aware of the risks 

associated with development in this hazardous area and the limited suitability of this area for permanent structures.  

By granting permits, the Coastal Resources Commission does not guarantee the safety of the development and 

assumes no liability for future damage to the development. 
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(j)  All relocation of structures requires permit approval.  Structures relocated with public funds shall comply with 

the applicable setback line as well as other applicable AEC rules.  Structures including septic tanks and other 

essential accessories relocated entirely with non-public funds shall be relocated the maximum feasible distance 

landward of the present location; septic tanks may not be located oceanward of the primary structure.  All relocation 

of structures shall meet all other applicable local and state rules. 

(k)  Permits shall include the condition that any structure shall be relocated or dismantled when it becomes 

imminently threatened by changes in shoreline configuration as defined in 15A NCAC 07H .0308(a)(2)(B).  Any 

such structure shall be relocated or dismantled within two years of the time when it becomes imminently threatened, 

and in any case upon its collapse or subsidence.  However, if natural shoreline recovery or beach fill takes place 

within two years of the time the structure becomes imminently threatened, so that the structure is no longer 

imminently threatened, then it need not be relocated or dismantled at that time.  This permit condition shall not 

affect the permit holder's right to seek authorization of temporary protective measures allowed under 15A NCAC 

07H .0308(a)(2). 

 

History Note: Authority G.S. 113A-107; 113A-113(b)(6); 113A-124; 

Eff. September 9, 1977; 

Amended Eff. December 1, 1991; March 1, 1988; September 1, 1986; December 1, 1985; 

RRC Objection due to ambiguity Eff. January 24, 1992; 

Amended Eff. March 1, 1992; 

RRC Objection due to ambiguity Eff. May 21, 1992; 

Amended Eff. February 1, 1993; October 1, 1992; June 19, 1992; 

RRC Objection due to ambiguity Eff. May 18, 1995; 

Amended Eff. August 11, 2009; April 1, 2007; November 1, 2004; June 27, 1995; 

Temporary Amendment Eff: January 3, 2013; 

Amended Eff. September 1, 2013. 
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SECTION .1200 – STATIC VEGETATION LINE EXCEPTION PROCEDURES 

 

15A NCAC 07J .1201 REQUESTING THE STATIC LINE EXCEPTION 

(a)  Any local government or permit holder of a large-scale beach fill project, herein referred to as the petitioner, that 

is subject to a static vegetation line pursuant to 15A NCAC 07H .0305, may petition the Coastal Resources 

Commission for an exception to the static line in accordance with the provisions of this Section. 

(b)  A petitioner is eligible to submit a request for a static vegetation line exception after five years have passed 

since the completion of construction of the initial large-scale beach fill project(s) as defined in 15A NCAC 07H 

.0305 that required the creation of a static vegetation line(s).  For a static vegetation line in existence prior to the 

effective date of this Rule, the award-of-contract date of the initial large-scale beach fill project, or the date of the 

aerial photography or other survey data used to define the static vegetation line, whichever is most recent, shall be 

used in lieu of the completion of construction date.   

(c)  A static line exception request applies to the entire static vegetation line within the jurisdiction of the petitioner 

including segments of a static vegetation line that are associated with the same large-scale beach fill project.  If 

multiple static vegetation lines within the jurisdiction of the petitioner are associated with different large-scale beach 

fill projects, then the static line exception in accordance with 15A NCAC 07H .0306 and the procedures outlined in 

this Section shall be considered separately for each large-scale beach fill project.   

(d)  A static line exception request shall be made in writing by the petitioner.  A complete static line exception 

request shall include the following: 

(1) A summary of all beach fill projects in the area for which the exception is being requested 

including the initial large-scale beach fill project associated with the static vegetation line, 

subsequent maintenance of the initial large-scale projects(s) and beach fill projects occurring prior 

to the initial large-scale projects(s).  To the extent historical data allows, the summary shall include 

construction dates, contract award dates, volume of sediment excavated, total cost of beach fill 

project(s), funding sources, maps, design schematics, pre-and post-project surveys and a project 

footprint; 

(2) Plans and related materials including reports, maps, tables and diagrams for the design and 

construction of the initial large-scale beach fill project that required the static vegetation line, 

subsequent maintenance that has occurred, and planned maintenance needed to achieve a design 

life providing no less than 30 25 years of shore protection from the date of the static line exception 

request.  The plans and related materials shall be designed and prepared by the U.S. Army Corps 

of Engineers or persons meeting applicable State occupational licensing requirements for said 

work; 

(3) Documentation, including maps, geophysical, and geological data, to delineate the planned 

location and volume of compatible sediment as defined in 15A NCAC 07H .0312 necessary to 

construct and maintain the large-scale beach fill project defined in Subparagraph (d)(2) of this 

Rule over its design life.  This documentation shall be designed and prepared by the U.S. Army 

Corps of Engineers or persons meeting applicable State occupational licensing requirements for 

said work; and 

(4) Identification of the financial resources or funding sources necessary to fund the large-scale beach 

fill project over its design life. 

(e)  A static line exception request shall be submitted to the Director of the Division of Coastal Management, 400 

Commerce Avenue, Morehead City, NC 28557.  Written acknowledgement of the receipt of a completed static line 

exception request, including notification of the date of the meeting at which the request will be considered by the 

Coastal Resources Commission, shall be provided to the petitioner by the Division of Coastal Management. 

(f)  The Coastal Resources Commission shall consider a static line exception request no later than the second 

scheduled meeting following the date of receipt of a complete request by the Division of Coastal Management, 

except when the petitioner and the Division of Coastal Management agree upon a later date. 

 

History Note: Authority G.S. 113A-107; 113A-113(b)(6); 113A-124 

  Eff.  March 23, 2009. 

 

 

15A NCAC 07J .1202 REVIEW OF THE STATIC LINE EXCEPTION REQUEST 



 

12 

 

(a)  The Division of Coastal Management shall prepare a written report of the static line exception request to be 

presented to the Coastal Resources Commission.  This report shall include: 

 (1) A description of the area affected by the static line exception request; 

(2) A summary of the large-scale beach fill project that required the static vegetation line as well as 

the completed and planned maintenance of the project(s); 

 (3)  A summary of the evidence required for a static line exception; and 

 (4) A recommendation to grant or deny the static line exception. 

(b)  The Division of Coastal Management shall provide the petitioner requesting the static line exception an 

opportunity to review the report prepared by the Division of Coastal Management no less than 10 days prior to the 

meeting at which it is to be considered by the Coastal Resources Commission. 

 

History Note: Authority G.S. 113A-107; 113A-113(b)(6); 113A-124 

  Eff:  March 23, 2009. 

 

15A NCAC 07J .1203 PROCEDURES FOR APPROVING THE STATIC LINE EXCEPTION 

(a)  At the meeting that the static line exception is considered by the Coastal Resources Commission, the following 

shall occur: 

(1) The Division of Coastal Management shall orally present the report described in 15A NCAC 07J 

.1202. 

(2) A representative for the petitioner may provide written or oral comments relevant to the static line 

exception request.  The Chairman of the Coastal Resources Commission may limit the time 

allowed for oral comments. 

(3) Additional parties may provide written or oral comments relevant to the static line exception 

request.  The Chairman of the Coastal Resources Commission may limit the time allowed for oral 

comments. 

(b)  The Coastal Resources Commission shall authorize a static line exception request following affirmative findings 

on each of the criteria presented in 15A NCAC 07J .1201(d)(1) through (d)(4). The final decision of the Coastal 

Resources Commission shall be made at the meeting at which the matter is heard or in no case later than the next 

scheduled meeting.  The final decision shall be transmitted to the petitioner by registered mail within 10 business 

days following the meeting at which the decision is reached. 

(c) The decision to authorize or deny a static line exception is a final agency decision and is subject to judicial 

review in accordance with G.S. 113A-123. 

 

History Note: Authority G.S. 113A-107; 113A-113(b)(6); 113A-124 

  Eff. March 23, 2009. 

 

 

15A NCAC 07J .1204 REVIEW OF THE LARGE-SCALE BEACH-FILL PROJECT AND  

   APPROVED STATIC LINE EXCEPTIONS 

(a)  Progress Reports.  The petitioner that received the static line exception shall provide a progress report to the 

Coastal Resources Commission at intervals no greater than every five years from date the static line exception is 

authorized.  The progress report shall address the criteria defined in 15A NCAC 07J .1201(d)(1) through (d)(4) and 

be submitted in writing to the Director of the Division of Coastal Management, 400 Commerce Avenue, Morehead 

City, NC 28557.  The Division of Coastal Management shall provide written acknowledgement of the receipt of a 

completed progress report, including notification of the meeting date at which the report will be presented to the 

Coastal Resources Commission to the petitioner. 

(b)  The Coastal Resources Commission shall review a static line exception authorized under 15A NCAC 07J .1203 

at intervals no greater than every five years from the initial authorization in order to renew its findings for the 

conditions defined in 15A NCAC 07J .1201(d)(2) through (d)(4).  The Coastal Resources Commission shall also 

consider the following conditions: 

(1) Design changes to the initial large-scale beach fill project defined in 15A NCAC 07J .1201(d)(2) 

provided that the changes are designed and prepared by the U.S. Army Corps of Engineers or 

persons meeting applicable State occupational licensing requirements for the work; 

(2) Design changes to the location and volume of compatible sediment, as defined by 15A NCAC 

07H .0312, necessary to construct and maintain the large-scale beach fill project defined in 15A 

NCAC 07J .1201(d)(2), including design changes defined in this Rule provided that the changes 
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have been designed and prepared by the U.S. Army Corps of Engineers or persons meeting 

applicable State occupational licensing requirements for the work; and 

(3) Changes in the financial resources or funding sources necessary to fund the large-scale beach fill 

project(s) defined in 15A NCAC 07J .1201(d)(2).  If the project has been amended to include 

design changes defined in this Rule, then the Coastal Resources Commission shall consider the 

financial resources or funding sources necessary to fund the changes. 

(c)  The Division of Coastal Management shall prepare a written summary of the progress report and present it to 

the Coastal Resources Commission no later than the second scheduled meeting following the date the report was 

received, except when a later meeting is agreed upon by the local government or community submitting the progress 

report and the Division of Coastal Management.  This written summary shall include a recommendation from the 

Division of Coastal Management on whether the conditions defined in 15A NCAC 07J .1201(d)(1) through (d)(4) 

have been met.  The petitioner submitting the progress report shall be provided an opportunity to review the written 

summary prepared by the Division of Coastal Management no less than 10 days prior to the meeting at which it is to 

be considered by the Coastal Resources Commission. 

(d)  The following shall occur at the meeting at which the Coastal Resources Commission reviews the static line 

exception progress report: 

(1) The Division of Coastal Management shall orally present the written summary of the progress 

report as defined in this Rule. 

(2) A representative for the petitioner may provide written or oral comments relevant to the static line 

exception progress report.  The Chairman of the Coastal Resources Commission may limit the 

time allowed for oral comments. 

(3) Additional parties may provide written or oral comments relevant to the static line exception 

progress report.  The Chairman of the Coastal Resources Commission may limit the time allowed 

for oral comments. 

 

History Note: Authority G.S. 113A-107; 113A-113(b)(6); 113A-124 

  Eff. March 23, 2009. 

 

 

 

 

15A NCAC 07J .1205 REVOCATION AND EXPIRATION OF THE STATIC LINE EXCEPTION 

(a)  The static line exception shall be revoked immediately if the Coastal Resources Commission determines, after 

the review of the petitioner’s progress report identified in 15A NCAC 07J .1204, that any of the criteria under which 

the static line exception is authorized, as defined in 15A NCAC 07J .1201(d)(2) through (d)(4) are not being met. 

(b)  The static line exception shall expire immediately at the end of the design life of the large-scale beach fill 

project defined in 15A NCAC 07J .1201(d)(2) including subsequent design changes to the project as defined in 15A 

NCAC 07J .1204(b). 

(c)  In the event a progress report is not received by the Division of Coastal Management within five years from 

either the static line exception or the previous progress report, the static line exception shall be revoked 

automatically at the end of the five-year interval defined in 15A NCAC 07J .1204(b) for which the progress report 

was not received. 

(d)  The revocation or expiration of a static line exception is considered a final agency decision and is subject to 

judicial review in accordance with G.S. 113A-123. 

 

History Note: Authority G.S. 113A-107; 113A-113(b)(6); 113A-124 

  Eff.  March 23, 2009. 

 

 

15A NCAC 07J .1206 LOCAL GOVERNMENTS AND COMMUNITIES WITH STATIC VEGETATION 

LINES AND STATIC LINE EXCEPTIONS 

 A list of static vegetation lines in place for petitioners and the conditions under which the static vegetation lines 

exist, including the date(s) the static line was defined, shall be maintained by the Division of Coastal Management.  

A list of static line exceptions in place for petitioners and the conditions under which the exceptions exist, including 

the date the exception was granted, the dates the progress reports were received, the design life of the large-scale 

beach fill project and the potential expiration dates for the static line exception, shall be maintained by the Division 



 

14 

 

of Coastal Management.  Both the static vegetation line list and the static line exception list shall be available for 

inspection at the Division of Coastal Management, 400 Commerce Avenue, Morehead City, NC 28557. 

 

History Note: Authority G.S. 113A-107; 113A-113(b)(6), 113A-124 

  Eff. March 23, 2009. 
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SECTION .1300 – DEVELOPMENT LINE PROCEDURES 

 

15A NCAC 07J .1301 REQUESTING THE DEVELOPMENT LINE 

(a)  Any local government or community herein referred to as the petitioner that is subject to ocean hazard setback 

provisions pursuant to 15A NCAC 07H .0305, may petition the Coastal Resources Commission for a development 

line for the purposes of siting oceanfront development in accordance with the provisions of this Section. 

(b)  A development line request applies to the entire oceanfront jurisdiction of the petitioner.     

(c)  A development line request shall be made in writing by the petitioner.  A complete development line request 

shall include the following: 

(1) A detailed survey of the development line along the oceanfront jurisdiction; any local regulations 

associated with the development line; a record of local adoption of the development line including 

any meetings or public hearings; documentation of incorporation of development line into local 

ordinances;   
(2) Surveyed development line spatial data shall be submitted to the Division of Coastal Management 

in a geographic information systems (GIS) format referencing North Carolina State Plane North 

American Datum 83 US Survey Foot, to include Federal Geographic Data Committee (FGDC) 

compliant metadata; 

(3) Additional requirements???????????????? 

 

(e)  A development line request shall be submitted to the Director of the Division of Coastal Management, 400 

Commerce Avenue, Morehead City, NC 28557.  Written acknowledgement of the receipt of a completed 

development line request, including notification of the date of the meeting at which the request will be considered by 

the Coastal Resources Commission, shall be provided to the petitioner by the Division of Coastal Management. 

(f)  The Coastal Resources Commission shall consider a development line request no later than the second 

scheduled meeting following the date of receipt of a complete request by the Division of Coastal Management, 

except when the petitioner and the Division of Coastal Management agree upon a later date. 

 

History Note: Authority G.S. 113A-107; 113A-113(b)(6); 113A-124 

  Eff.   

 

15A NCAC 07J .1302 PROCEDURES FOR APPROVING THE DEVELOPMENT LINE 

(a)  At the meeting that the development line request is considered by the Coastal Resources Commission, the 

following shall occur: 

(1) A representative for the petitioner shall orally present the report described in 15A NCAC 07J 

.1301. The Chairman of the Coastal Resources Commission may limit the time allowed for oral 

comments. 

(2) Additional parties may provide written or oral comments relevant to the development line request.  

The Chairman of the Coastal Resources Commission may limit the time allowed for oral 

comments. 

(b)  The Coastal Resources Commission shall approve a development line request based on the information 

presented in 15A NCAC 07J .1301(c)(1) through (3). The final decision of the Coastal Resources Commission shall 

be made at the meeting at which the matter is heard or in no case later than the next scheduled meeting.  The final 

decision shall be transmitted to the petitioner by registered mail within 10 business days following the meeting at 

which the decision is reached. 

(c) The decision to authorize or deny a development line is a final agency decision and is subject to judicial review 

in accordance with G.S. 113A-123. 

 

History Note: Authority G.S. 113A-107; 113A-113(b)(6); 113A-124 

  Eff.. 

 

15A NCAC 07J .1303 LOCAL GOVERNMENTS AND COMMUNITIES WITH DEVELOPMENT 

LINES 

 A list of development lines in place for petitioners and any conditions under which the development lines exist, 

including the date(s) the developments lines  were approved, shall be maintained by the Division of Coastal 
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Management.  The list of development lines shall be available for inspection at the Division of Coastal 

Management, 400 Commerce Avenue, Morehead City, NC 28557. 

 

History Note: Authority G.S. 113A-107; 113A-113(b)(6), 113A-124 
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MEMORANDUM 
 
TO: Coastal Resources Commission 
 
FROM: Mike Lopazanski 
 
SUBJECT: Sandbag Overview  
 
Through the Coastal Area Management Act and CRC rules, North Carolina prohibits most 
permanent erosion control structures along oceanfront beaches due to the likelihood of a 
gradual loss of the intertidal beach and the potential for increased erosion along adjacent and 
downdrift properties. However, temporary structures are allowed to provide sufficient time for 
the relocation of structures or to carry out an allowable erosion control measure (beach 
renourishment, inlet realignment, etc.). Since sand bags were first allowed as a temporary 
erosion control measure in 1985, the CRC has struggled with balancing the needs of property 
owners to protect oceanfront structures with protecting the public’s use of the state’s ocean 
beaches.  Sand bags were intended to provide temporary protection to imminently threatened 
structures and were not envisioned as a permanent protective measure for chronic oceanfront 
erosion.   
 
In reviewing the development and evolution of the CRC’s sandbag rules, it is clear that the CRC 
has maintained an understanding that coastal property owners need a way to temporarily 
protect their homes from beach erosion. Over the years, the Commission has generally been 
accommodating of property owners and local government as more permanent solutions, such 
as beach nourishment or relocation of the structure has been pursued. This accommodation has 
often been perceived as a lack of enforcement of the temporary erosion control rules on the part 
of the Division and Commission. However, with the exception of inlet areas, many sandbags 
structures have become unnecessary as local governments have become more committed to 
beach nourishment and inlet relocation projects.  At the upcoming meeting, Staff will present the 
location and distribution of existing sandbag structures. 
 
As the CRC considers the establishment of the proposed “State Ports Inlet Management AEC,” 
it should be noted that the current proposal includes provisions for the expanded use of 
sandbags in the new AECs, including removing the limits on the size of sandbags, expansion of 
the definition of “imminently threatened,” and use of sandbags to protect natural features in 
addition to structures.  
 
We hope that the following overview of the use of sandbags for temporary erosion control will be 
useful as the Commission works to achieve a balance between a homeowner’s desire to protect 
private property and the public’s right to use the state’s beaches, and look forward to our 
discussion at the upcoming meeting in Atlantic Beach.
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USE OF SANDBAGS FOR TEMPORARY EROSION CONTROL 
 
1984-1985 
 
As the CRC began development of rules prohibiting the placement of permanent 
shoreline stabilization structures along the oceanfront, sandbags were allowed to be 
used as a temporary means of protecting imminently threatened structures.  This policy 
was in accordance with the 1984 recommendations of the CRC Outer Banks Erosion 
Task Force that stated: 
 

 “Temporary measures to counteract erosion, such as beach 
nourishment, sandbag bulkheads and beach pushing, should be 
allowed, but only to the extent necessary to protect property for a 
short period of time until threatened structures may be relocated 
or until the effects of a short-term erosion event are reversed.  In 
all cases, temporary stabilization measures should be compatible 
with public use and enjoyment of the beach.” 
 

The purpose of allowing the sandbags was to provide for the temporary protection of a 
structure until the owner could make arrangements to move the structure or until the 
beach and dune system could naturally repair itself.  As the CRC developed the rule, it 
was noted that “temporary” would normally require time limits on projects.  At that time, 
Staff explained that due to enforcement problems, limits on structural types, including 
the ephemeral nature of materials used for sandbags, was a more practical method of 
ensuring removal of the structure from the beach.   
 
The original 1985 rule included some of the current provisions such as the definition of 
imminently threatened, the 20’ seaward limit, adjacent property owner notification and 
no interference with use of the beach.  The rule also included a provision requiring 
removal if the sandbag structure remained exposed for more than six months.  The only 
other limit on the dimension of the structure was that it be no more than 15’ wide and 
that it be above the high tide line.   
 
1987 
 
In March of 1987, the CRC requested information on the effects of sandbag structure 
design and placement were having on the beach.   
 
1990-1995 
 
During the early 1990’s, the Commission began hearing numerous complaints that 
sandbags were not being used as a temporary measure but as a permanent shoreline 
erosion measure.  Many citizens complained that sandbags were blocking pedestrian 
access along the beach and in some cases sandbags were being fortified to become 
massive immovable structures.  The temporary nature of sandbags was indirectly 
addressed in September 1991 when the CRC discussed the definition of threatened 
structures and considered requiring the relocation or demolition of a threatened 
structure 2-3 years from its designation. 
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A 1994 inventory of sandbags showed that approximately 15,000 linear feet of ocean 
shoreline were protected by sandbag structures with some of the structures being in 
place for as long as eight years.  While most sandbag structures complied with the 
rules, some were installed without authorization and did not comply with the standards.  
Staff provided the CRC with an analysis of the problems associated with the sandbag 
rules including what types of structures can be protected by sandbags, when do 
sandbags interfere with the public use of the beach, monitoring burial, the limitation on 
width of the sandbag structure but not the height and most importantly, how long is 
temporary. 
 
In 1995, the CRC amended the rules to address the size and physical location of 
sandbags, the types of structures that were eligible for protection, as well as the time 
they could remain in place if they were not covered by dunes with stable, natural 
vegetation.  The rule was amended to allow a sandbag structure to remain in place up 
to two years if it was protecting a small structure (less than 5,000 square feet floor area) 
and up to five years for larger structures.  The rule also allowed the sandbags to remain 
for five years if they were located in a community actively pursuing a beach nourishment 
project.  Existing sandbags installed prior to May 1, 1995 were grandfathered and 
allowed the full time period prior to removal. 
 
1996-1999 
 
While most of the beachfront communities qualified for the five-year time period, some 
sandbags structures in unincorporated areas were subject to removal in 1997.  
However, due to Hurricanes Bertha and Fran in 1996, the CRC extended the deadline 
to May 1998 for those areas declared federal disasters.  This deadline was again 
extended to September 1998 after Hurricane Bonnie. 
 
In 1997, four sites in Dare and Currituck Counties were subject to having their sandbags 
removed.  Several of the owners applied for variances from the CRC but their petitions 
were denied and all the sandbag structures were subsequently removed. 
 
Over the next couple of years the CRC began to receive variance requests from 
property owners wanting their sandbag structures to remain in place.  In Onslow 
County, six property owners were granted variances to allow their sandbags to remain 
in place until August 31, 2001.   
 
2000 
 
With the majority of sandbags subject to removal in 2000, the Division began preparing 
to notify property owners of the approaching deadline.  Records indicated that 141 
properties were to be subject to removal.  The Division believed this number to be low 
since prior to 1995, the majority of sandbag permits were processed by local 
governments and their record keeping abilities varied greatly and in some cases, was 
nonexistent.  A post Hurricane Floyd inventory revealed that 236 temporary sandbag 
structures had been permitted since the early 1980’s. 
 
In January 2000, Dare County submitted a Petition for Rule Making to the CRC 
requesting that properties protected by sandbags in communities pursuing beach 
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nourishment be given an additional extension to 2006.  The Division consulted with the 
CRC Science Panel and received a recommendation to grant an extension, but only to 
sandbag structures that currently conform to the size limits.  Given the time it takes for 
communities to complete the necessary steps for a beach nourishment project, the CRC 
granted a coast-wide extension on sandbag permits in these areas to May 2008.  The 
CRC also refined what it meant for a community to be actively pursuing beach 
nourishment.  A community is considered to be actively pursuing beach nourishment if it 
has: 

1. been issued a CAMA permit, where necessary, approving such project, or 
 

2. been deemed worthy of further consideration by a U.S. Army Corps of 
Engineers' Beach Nourishment Reconnaissance Study, or  an ongoing 
feasibility study by the U.S. Army Corps of Engineers and a commitment of 
local money, when necessary, or 

 
3. received a favorable economic evaluation report on a federal project 

approved prior to 1986. 
 
The CRC further added the stipulation that if beach nourishment is rejected by the 
sponsoring agency or community, or ceases to be actively planned for a section of 
shoreline, the time extension is void and existing sandbags are subject to all 
applicable time limits. 
 
2005 
 
The majority of sandbag structures were located in areas included in beach 
nourishment projects or studies, however, some structures needed to be removed by 
their owners prior to the May of 2008 deadline.  In North Topsail Beach, an area within 
the Coastal Barriers Resource Act (CoBRA) Zone containing a significant number of 
sandbag structures was dropped by the US Army Corps of Engineers from further 
study.  North Topsail Beach applied for permits to conduct a privately funded 
nourishment project to cover this area as was the case on the east end of Ocean Isle 
Beach and in the vicinity of The Point in Emerald Isle. 
 
At this time, staff reported to the CRC that 251 sandbag structures had been permitted 
since 1996, 146 of these since 2001.  Prior to 1995, local governments permitted 
sandbag structures and there was some question as to the accuracy of record keeping. 
For this reason, staff estimated that there were approximately 320 sandbag structures 
on the coast.   
 
2006 
 
Staff reported that enforcement of the six-foot height limitation on structures had 
become an issue. Owners were allowed to maintain the six-foot height of the structure 
as the bags become damaged or sink into the sand.  During erosion episodes, the 
submerged bags once again became exposed, greatly increasing the overall height of 
the structure.  Enforcement was also further being complicated by the fact that the bags 
can become covered or exposed before any enforcement action can be taken.  The 
CRC directed the DCM staff, to measure the height of the sandbag wall from the base 
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of the structure to the top rather than from the existing beach to the top, in order to 
ensure sandbag structures do not exceed six feet in height, unless otherwise permitted. 
 
2007 
 
With the May 2008 deadline approaching, the Division once again prepared to notify 
property owners of the requirement for removal.  However, the situation along the ocean 
beaches was somewhat different than in 2000. The extensive beach nourishment that 
occurred along the coast during the intervening years presented a new set of 
challenges to ensuring compliance with the Commission’s rules.  Many sand bags 
structures were not removed prior to nourishment activities so the bags became 
covered with sand.  Technically, these sand bag structures were out of compliance 
since the rule requires them to be covered and vegetated.  It had also become typical to 
find sand bag structures where the bags are inter-laced across properties as adjoining 
properties become imminently threatened.  Since the removal date is dictated by when 
the first bags are placed, long sand bag structures often have varying expiration dates 
across properties.  Varying expiration dates could also be found when sand bags 
protecting large structures (5 years) are tied in with those protecting a small structure (2 
years).  Given the intricacies of ensuring compliance with the current rule, staff sought 
guidance from the Commission on how to address the upcoming deadline, the nuances 
of enforcement and compliance with the current rule and how aggressively to pursue 
removal of buried bags or bags that become exposed. 
 
In addition to the current time limits and removal deadlines, the Commission discussed 
the possible utilization of degradable materials rather than polypropylene as a means of 
ensuring the eventual removal of sandbags from the oceanfront.   DCM research 
revealed issues associated with the use of biodegradable textiles for sandbags, 
primarily concern over the length of time biodegradable bags can withstand the 
combination of elements present in the coastal environment.  The complex nature of 
coastal beaches makes it difficult to predict how long a biodegradable sandbag would 
last, as a variety of assailants including; microorganisms, temperature, moisture, 
humidity, seawater composition and wave energy act upon beaches.  In addition, 
pathogenic viruses, bacteria, and fungi are present in stormwater runoff.  The 
combination of these reactants leads to the increased degradability of natural fibers 
used in sandbag installations. 
 
The CRC ultimately decided that the current rule would be enforced and all uncovered 
sandbags would have to be removed in May 2008. Sandbag permits could still be 
applied for throughout this process and there was interest modifying the sandbag rules.  
 
November 2007 
 
DCM sent letters to 371 property owners with active sandbag structure permits in 
preparation for the May 1, 2008 deadline for the removal of certain sandbag structures.  
 
March - 2008 
 
DCM begins to inventory sandbag structures, to determine which ones will need to be 
removed. Sandbags structures subject to removal are prioritize based on how long they 
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have been in place, condition of the bags, and whether they are an impediment to the 
public's use of the beach. This prioritization is used to notify property owners that their 
sandbags must be removed. 
 
The CRC receives a Petition for Rulemaking from the Landmark Hotel Group requesting 
amendments to the sandbag rules that would allow specific provisions for their use in 
protecting commercial structures and to allow indefinite maintenance of the structures.  
The CRC denied the petition. 
 
May 2008 
 
The CRC receives a Petition for Rulemaking from the law firm Kennedy Covington 
Lodbell & Hickman L.L.P. representing property owners from Figure Eight Island, Nags 
Head and Ocean Isle Beach. The petition requested amendments to the sandbag rules 
to remove the time limits on sandbags and change the "actively pursuing beach 
nourishment" provision to a long-term erosion response plan that is modeled after the 
proposed static line exception. The petition also created a new sandbag management 
strategy for the inlet hazard areas where the maintenance of sandbags would be tied to 
an inlet relocation plan or an inlet-monitoring plan. The Division was supportive of the 
request to create a new strategy inside inlet hazard areas due to limited effectiveness of 
beach fill project and while the petition was denied, the CRC directed staff to 
incorporate some provisions of the petition that would improve the current rule 
language. 

 

Variance Requests: 
By the May 2008 CRC meeting, the Division had received 29 sandbag variances 
requests. 
 
Comprehensive Beach Management Task Force Subcommittee Report: 
Recommends from the subcommittee include conditioning certain CAMA permits to 
preclude the use of sandbags under the single-family exception and consideration of 
alternative sandbag structure design. 
 
July 2008 
 
The CRC approves amendments to the sandbag rules [15A NCAC 7H .0308(a)(2)] to 
allow sandbags to remain in place for eight years if the community is actively seeking an 
inlet relocation project; require sandbags to be removed when the structure is no longer 
threatened, when the structure is removed or relocated, or upon completion of an inlet 
relocation or beach nourishment project; and to allow structures to be protected more 
than one time in an inlet area. Additional language was also added to the criteria by 
which a community would be considered pursuing a beach nourishment or inlet 
relocation project. 
 
September 2008 
 
DCM sends 20 letters to property owners requesting removal of sandbag structures that 
have exceeded their time limits. In addition, the GIS map depicting sandbag locations is 
made available on the Division’s web site. 
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October 2008 
 
As a result of Hurricane Hanna and an unnamed storm, Senator Basnight's office 
submitted a letter to the CRC stating, "If a storm exposes sandbags that had been 
covered and vegetated, I believe the affected property owner should be allowed to 
return his or her property to its pre-storm condition."  In response to the storms, the 
CRC, under the authority of the Secretary's Emergency General Permit that was issued 
September 29, 2008, allowed sandbags which were previously covered and vegetated 
that became exposed and were in compliance prior to either Hurricane Hanna or the 
unnamed storm, to be re-covered with sand under Emergency General Permit 15A 
NCAC 7H .2500. 
 
January 2009 
 
Administrative Law Judge dismissed a motion to stay enforcement by 18 recipients of 
sandbag removal letters. The homeowners sought permission to repair their sandbag 
structures while they pursue variance relief, and also sought to keep DCM from going 
forward with enforcement. After the ruling, the Division sent Notices of Violation to 
homeowners who received the first round of sandbag removal letters in September 
2008. 
 
August 2009 
 
Session Law 2009-479 (House Bill 709) establishes a moratorium on certain actions of 
the Coastal Resources Commission (primarily enforcing time limits) preventing the 
removal of a temporary erosion control structure that is located in a community that is 
actively pursuing a beach nourishment project or an inlet relocation project.  The 
moratorium did not prohibit the Commission from: 

 Granting permit modifications to allow the replacement, within the originally 
permitted dimensions, of temporary erosion control structures that have been 
damaged or destroyed. 

 Requiring the removal of temporary erosion control structures installed in 
violation of its rules. 

 Requiring that a temporary erosion control structure be brought back into 
compliance with permit conditions. 

 Requiring the removal of a temporary erosion control structure that no longer 
protects an imminently threatened road and associated right-of-way or an 
imminently threatened building and associated septic system. 
 

While the imposition of the moratorium stopped enforcement action on sandbag 
structures due to time limits, it did not prevent the removal of sandbags that were out of 
compliance with other provisions of rules, such as structure dimensions and lack of 
necessity. Due to the large number of sandbag structures with expiring permits, the 
Division developed a protocol for prioritizing structures for removal in a rational and 
orderly manner. Structures were prioritized based on whether or not they were covered, 
vegetated, or impeded public access, as well as their age and physical condition.  
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Of the 19 structures with sandbags initially prioritized by the Division for removal (one of 
the 20 was a duplicate) prior to the moratorium:  
 

 Five had been demolished. 

 Two were relocated. 

 Nine were condemned. 

 One was abandoned and condemned. 

 Two remained occupied. 
 
2011 – Sandbag Stakeholder Committee 
 
Division engage stakeholders which included representatives of the Commission, 
Advisory Council, local government, and property owner representatives in an effort to 
discuss how sandbag structures were being managed, nuances of the temporary 
erosion control structure rules and to facilitate possible changes in the implementation 
of the Commission’s sandbag policy. The Committee focused on specific issues 
including the requirement for removal of sandbags prior to nourishment projects, the 
covered and vegetated requirements and the possible use of other criteria in the 
permitting and removal of sandbags such as beach elevation and shoreline recession.    
 
Refinement of the issues led to discussions of FEMA and how insurance payouts 
related to the National Flood Insurance Program (NFIP) as well as building standards 
(piling depths) may be contributing to the problem. There was general agreement that 
while the focus has been on the sandbag structures protecting houses, it is houses on 
the public beach that continues to be the core issue. Since the NFIP does not pay the 
insurance claim until there is a loss, there is no incentive for the property owner to 
remove the structure prior to that event. Adding to the problem is the fact many of the 
structures are held by out of state owners or are owned by LLCs. In most cases it is the 
local government’s responsibility to pursue removal of structures once they are 
condemned and there is considerable difficulty in locating owners, or the structures are 
simply abandoned. There has been little financial help for local governments as the 
state is under no obligation to assist the local government with removal of the structures 
from the public beach.  
 
While many of the issues were more thoroughly considered during the stakeholder 
meetings, no specific recommendations were offered. See attached Sandbag 
Stakeholder Committee Summary Report (CRC-11-09). 
  
August 2011 
 
Recognizing that the state has had a great deal more experience with the timeframes 
involved in securing a beach fill project and the degree of effort and commitment 
involved on the part of the beach communities in securing the funding and easements, 
the CRC amended the sandbag rules to: 
 

 Extend the eight-year timeframe to the oceanfront in communities actively 
pursuing a beach nourishment project.  

 Remove the one time per property restriction for oceanfront structures (under the 
same conditions already applied in the Inlet Hazard Areas).  
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 Expanded the activities a community could be actively pursuing that would 
warrant an extended permit time limit to include an inlet stabilization project in 
accordance with G.S. 113A-115.1 (CAMA amendment associated with terminal 
groin legislation). 

 Retained the two- and five-year timeframes for structures located outside of 
areas seeking nourishment projects. 
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