NC COASTAL RESOURCES COMMISSION
November 27-29, 2018
Brick Landing Plantation
Ocean lIsle Beach, NC

The State Government Ethics Act mandates that at the beginning of any meeting the Chair remind all the members of their duty to avoid
conflicts of interest and inquire as to whether any member knows of any conflict of interest or potential conflict with respect to matters
to come before the Commission. If any member knows of a conflict of interest or potential conflict, please state so at this time.

Tuesday, November 271

10:00 COASTAL RESOURCES ADVISORY COUNCIL MEETING

12:00 LUNCH

1:00 DiVISION OF COASTAL MANAGEMENT OVERVIEW & COMMISSIONER ORIENTATION (Event Room)

e Open Meetings Law, Public Records Law, Ethics Act & Conflicts of Interest
Ethics Letters, and CRC Operating Procedures

Training on Variance Procedures

Division of Coastal Management Overview

Public Trust Area of Environmental Concern

CAMA Permitting

Federal Consistency

Review of Ocean Hazard AEC Setback Lines (CRC-18-18)

3:00 BREAK
3:15 COMMISSION CALL TO ORDER* (Event Room)

o Roll Call

e Chair’s Comments

o Boards & Commissions Reimbursements, BEACON and Waivers
3:30 VARIANCES

e Zito - (CRC-VR-18-04), Nags Head, oceanfront setback

e Town of Caswell Beach - (CRC-VR-18-06), oceanfront setback

5:00 RECESS

Wednesday, November 28"

8:30 COMMISSION CALL TO ORDER* (Event Room)
e Roll Call
Chair’s Comments
Approval of April 10-11, 2018 Meeting Minutes
Executive Secretary’s Report
CRAC Report

9:30 HURRICANE FLORENCE & TROPICAL STORM MICHAEL OVERVIEW
e Coastal Impacts
¢ Community Impacts

Mary Lucasse

Mary Lucasse
Braxton Davis
Christy Goebel
Gregg Bodnar
Daniel Govoni
Ken Richardson

Renee Cahoon, Chair

OSHR Temporary Solutions

Frank Jennings

Christine Goebel, Esqg.
Christopher Seawell, Esq.
Debbie Wilson

Christine Goebel, Esqg.
Justin Humphries, Esqg.

Renee Cahoon, Chair

Braxton Davis
Greg “rudi” Rudolph

Braxton Davis

Chris May, Exec. Dir.
Cape Fear COG

Samantha Burdick, Planner
Eastern Carolina Council



10:45 BREAK

11:00 COASTAL ISSUES

o GenX Update Sheila Holman,
DEQ Asst. Secretary

11:45 PuBLIC INPUT AND COMMENT Renee Cahoon, Chair
12:00 LUNCH
1:15 CRC RULE DEVELOPMENT

e Periodic Review Rule Re-adoption Schedule (CRC-18-16) Mike Lopazanski

e Major Permit Renewals (CRC-18-17) Courtney Spears

e Consideration of Unvegetated Beach Designation — Surf City (CRC-18-25) Ken Richardson

e 15A NCAC 7H .2700 Marsh Sills General Permit — Consideration of Daniel Govoni

Temporary/Permanent Rulemaking, Fiscal Note Approval (CRC-18-26)
2:45 BREAK

3:00 ACTION ITEMS Mike Lopazanski
e Consideration of Final Adoption 15A NCAC 7B .0802 Public Hearing and
Local Adoption Requirements & 7B. 0803 Certification and Use of the Plan
(CRC Delegation of Certification)
e Consideration of Final Adoption 15A NCAC 7H .0209 - Coastal Shorelines
(Stormwater Correction)
e Consideration of Final Adoption 15A NCAC 7K .0208 - Single Family
Residences Exempted (LPO Authority)
o Review of Public Comments & Consideration of Final Adoption
15A NCAC 7H .0308 Specific Use Standards & 7K .0103 Maintenance and
Repair (Dune Rules) (CRC-18-21)
e Consideration of Final Adoption 15A NCAC 7H .0308; 7H .1704 and 7H .1705
Temporary Erosion Control Structures (Sandbags)
e Consideration of Fiscal Analysis Approval 15A NCAC 7H .0309
Exceptions (Outfalls) (CRC-18-22)
o Consideration of Fiscal Analysis Approval 15A NCAC 7J .0409 Civil
Penalties (CRC-18-23)
o Consideration of Fiscal Analysis Approval 15A NCAC 7H .0304 State Ports ~ Heather Coats
Inlet Management AEC (CRC-18-27)

4:00 LEGAL UPDATES Mary Lucasse
e Update on Litigation of Interest to the Commission
e Update on The Riggings and Temporary Erosion Control Structures Legislation

4:45 RECESS

Thursday, November 29t

9:00 CoOMMISSION CALL TO ORDER* (Event Room) Renee Cahoon, Chair
e Roll Call

e  Chair’s Comments

9:15 BEACH AND INLET MANAGEMENT

e Town of Oak Island Development Line Amendment (CRC-18-28) Ken Richardson
e Ocean Erodible AEC and Setback Factor Update Study — Long-term Ken Richardson
Erosion Rates (CRC-18-20)
e CRC Science Panel IHA Delineation Update (CRC-18-24) Bill Birkemeier, Science Panel

e Commission Discussion of IHA Management Ken Richardson



10:30 BREAK

10:45 BEACH AND INLET MANAGEMENT
o Dredged Material Management In NC

12:00 OLD/NEW BUSINESS

12:15 ADJOURN

Justin McCorcle, USACE

Layton Bedsole, New Hanover
Co. Shore Protection

Greg “rudi” Rudolph,
Carteret Co. Shore Protection

Renee Cahoon, Chair

Executive Order 34 mandates that in transacting Commission business, each person appointed by the governor shall act always in the best interest of the
public without regard for his or her financial interests. To this end, each appointee must recuse himself or herself from voting on any matter on which the
appointee has a financial interest. Commissioners having a question about a conflict of interest or potential conflict should consult with the Chairman or

legal counsel.

* Times indicated are only for guidance and will change. The Commission will proceed through the agenda until completed;

some items may be moved from their indicated times.

N.C. Division of Coastal Management
www.nccoastalmanagement.net

Next Meeting: February 27-28, 2019

TBD
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MEMORANDUM CRC-18-18
TO: Coastal Resources Commission
FROM: Ken Richardson, Shoreline Management Specialist

SUBJECT: Review of Ocean Hazard AEC Setback Lines

Ocean Hazard AEC

The Ocean Hazard Setback for siting oceanfront development is measured in a landward direction
from the first line of stable and natural vegetation (vegetation line), the static vegetation line, or
the measurement line. Setback distance is calculated by multiplying a Setback Factor (a.k.a.
“erosion rate”) times a graduated variable that corresponds to the size of the proposed structure
(see Table 1). The Setback Factor represents the statistically smoothed and blocked, average
annual, long-term shoreline change rates, which are updated approximately every 5 years. For
purposes of establishing a minimum construction setback, “2” is the default minimum Setback
Factor, which includes those areas with erosion rates less than 2 feet/year and areas where accretion
is measured.

Oceanfront Setback Factors were established by the Coastal Resources Commission (CRC) under
the Coastal Area Management Act (CAMA) in 1979 to minimize losses of life and property
resulting from storms and long-term erosion, while also preventing encroachment of permanent
structures on public beach areas, preserving the natural ecological conditions of the barrier dune
and beach systems, and reducing the public costs of inappropriately-sited development. To
accomplish the management objectives for the Ocean Hazard Area, Setback Factors serve two
purposes: 1) to properly site oceanfront development, and; 2) to determine the landward-most
extent of the Ocean Erodible Area of Environmental Concern (OEA) - the area where there is a
substantial possibility of future shoreline erosion.
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Table 1. Setback Factors & graduated setback.

Structure Setback (feet) example “setback
Size factor = 2”

< 5,000 sqft. Minimum 60 feet, or 30 x setback factor 2 x 30 = 60 feet

> 5,000 sqft. Minimum 120 feet, or 60 x setback factor 2 X 60 = 120 feet
>10,000 sqft. Minimum 130 feet or 65 x setback factor 2 X 65 = 130 feet
>20,000 sqft. Minimum 140 feet or 70 x setback factors 2 x 70 = 140 feet
>40,000 sqft. Minimum 150 feet or 75 x setback factor 2 x 75 = 150 feet
>60,000 sqft. Minimum 160 feet or 80 x setback factor 2 x 80 = 160 feet
>80,000 sqft. Minimum 170 feet or 85 x setback factor 2 x 85 =170 feet
>100,000 sqft. Minimum 180 feet or 90 x setback factor 2 x 90 = 180 feet

North Carolina’s oceanfront shoreline changes rates have historically been calculated using the
End-Point method since the first study was conducted in 1979. This method uses the earliest and
most current shoreline data points where they intersect at any given shore-perpendicular transect.
The distance between the two shorelines (shore-transect intersect) is then divided by the time, or
number of years, between the two shorelines. Since the current method used to calculate shoreline
change rates has been consistent since 1979, it provides the CRC with results that can be generally
compared to those from previous studies. With the advancement of mapping technology and a
greater inventory of shoreline data, results from methods that can incorporate multiple (more than
two) shorelines will be compared during the 2018-2019 update.

Additionally, because setbacks can help preserve spaces that can serve as undeveloped buffer areas
for storms, the U.S. Federal Emergency Management Administration (FEMA) currently uses
North Carolina’s erosion rate updates to award Community Rating System (CRS) points to
qualified coastal communities. The CRS is used by FEMA to assess flood insurance rates for these
communities. FEMA'’s current policy allows North Carolina’s oceanfront erosion rate update to
account for fifty (50) CRS points only if the state’s erosion rates are updated every five years.
Loss of these points could potentially result in increased flood insurance rates for certain coastal
communities.

Setback Lines

Oceanfront Setback Lines for development are measured in a landward direction from the
vegetation line, the static vegetation line, or the measurement line.
A. Vegetation Line, or First Line of Stable & Natural Vegetation (FLSNV) The FLSNV
is the primary reference feature for measuring oceanfront setbacks. This line represents
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the boundary between the normal dry-sand beach, and the more stable uplands. If the
vegetation has been planted, it may be considered “stable” when most of the plant stems
are from continuous rhizomes rather than planted individual root sets. Planted vegetation
may be considered “natural” when most of the plants are mature and additional species
native to the region have been recruited, providing stem and rhizome densities that are
like adjacent areas that are naturally occurring.

While the vegetation line has been used as an oceanfront setback measurement line since
1979, the CRC has previously determined that when vegetation moves oceanward after a
beach nourishment project, this represents an artificial situation that should not be
considered “stable and natural” and therefore should not be used for measuring
oceanfront setbacks. In 1995, the CRC codified a method of measuring setbacks on
nourished beaches that utilizes the surveyed pre-project existing vegetation line, which
became known as the “Static Vegetation Line.”

. Static Vegetation Line (SVL): The SVL is established in areas within the boundaries of
a large-scale beach fill project (>300,000 cubic yards) and represents the vegetation line
that existed within one year prior to the onset of project construction. A static line is
established in coordination with the Division of Coastal Management. Once a static line
is established, setbacks are measured from either the static line or the vegetation line,
whichever is more landward. In addition, once a static line is established it does not
expire.

The CRC’s static line rule was based on three primary issues: 1) evidence that nourished
beaches can have higher erosion rates than natural beaches, 2) no assurance that funding
for future nourishment projects would be available for maintenance work as the original
project erodes away, and 3) structures could be more vulnerable to erosion damage since
their siting was tied to an artificially-forced system. The intent of the static line
provisions has been to recognize that beach nourishment is an erosion response necessary
to protect existing development but should not be a stimulus for new development on
sites that are not otherwise suitable for building.

. Static Vegetation Line Exception: Over time, the Commission found that some
communities had demonstrated a long-term commitment to beach nourishment and
maintenance of their nourished beaches. Due to this long-term commitment, beach
vegetation had become stable and migrated oceanward of the static line. In many cases,
proposed development on lots within these communities could meet the required setback
from the new vegetation line but could not be permitted since they did not meet the
setback from the static vegetation line.
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To recognize local government efforts to address erosion through a documented long-
term commitment to beach nourishment, and to offer relief from the static line
requirements, the CRC adopted Static Vegetation Line Exception procedures in 20009.
The Static Vegetation Line Exception allows a community to measure setbacks from the
vegetation line rather than the static line, but includes certain limitations and conditions.

To be eligible for this exception, a community must petition the CRC by providing a
beach management plan that describes the project area and design; identify sediment
sources; identify funding sources to maintain the initial large-scale project; and, provide
an update on project effectiveness and how it will continue to be maintained. The plan
must be updated and presented to the CRC every 5 years for reauthorization. Under the
exception, development must meet the required setback from the vegetation line, no
portion of a building or structure can be oceanward of the landward-most adjacent
neighbor or an average line of construction is determined by DCM, and no swimming
pools may be permitted seaward of static line.

. Development Line: In 2016, the Commission provided a second alternative to the Static
Line by promulgating “Development Line” procedures. The Development Line allows
use of the vegetation line for setback determinations, with local governments setting the
oceanward limit of structures, subject to CRC approval. Unlike with the Static Line
Exception, there is no requirement for a demonstrated long-term commitment to beach
nourishment or beach management plan. The following conditions are required:
1. Development line is mapped by the community using an average line of
construction and must be referenced in local ordinance(s).
2. Represents the seaward-most allowable limit of oceanfront development.
3. Must be approved by the CRC. Once approved, only the community can request
a change.
4. Development must meet the applicable setback from the vegetation line.
5. No swimming pools may be permitted seaward of the static line.

Currently there are twenty-one North Carolina communities with a static line. Eight of
those communities have CRC-authorized Static Vegetation Line Exceptions, and four of
them have CRC-approved Development Lines (see Table 2).
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Table 2. List of Communities with Static Vegetation Lines, SVL Exceptions and Development Lines.

Community SVL SVL Exception DVL

Ocean Isle Yes Yes No
Oak Island Yes No Yes
Caswell Beach Yes No No
Bald Head Island Yes No No
Kure Beach Yes No Yes
Carolina Beach Yes Yes Yes
Wrightsville Beach Yes Yes No
Figure Eight Island No No Yes
Topsail Beach Yes No No
North Topsail Beach | Yes No No
Emerald Isle Yes Yes No
Indian Beach Yes Yes No
Salter Path Yes Yes No
Pine Knoll Shores Yes Yes No
Atlantic Beach Yes Yes No
Buxton Yes No No
Rodanthe Yes No No
Nags Head Yes No No
Kill Devil Hills Yes No No
Kitty Hawk Yes No No
Southern Shores Yes No No

E. Measurement Line: A Measurement Line represents the post-storm location of a
vegetation line if a storm causes overwash or a loss of vegetation so that not enough
vegetation exists to determine oceanfront setbacks. This line is located by using the most
current pre-storm aerial photography to map the pre-storm vegetation line, and then moving
it landward a distance equal to the average width of the beach recession caused by the
storm. Measurement lines are generally temporary until the vegetation is re-established to
the point where it can once again be used for determining oceanfront setbacks but may also
be permanently designated by the CRC.
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Key Differences SVL Exception DVL

Approved by CRC v v
Measure Setbacks from FLSNV (not SVL) v v
Mapped & Managed by Community x v
CRC Reauthorization Required v x
Structures could potentially move seaward of adjacent structure x v
Beach Management Plan Required v x
Swimming Pools Seaward of SVL x x
Eliminates Static Vegetation Line x x
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Governor

MICHAEL S. REGAN

Secretary

WILLIAM F. LANE

Environmental

Quality General Counsel
TO: The Coastal Resources Commission
FROM: Christine A. Goebel, DEQ Assistant General Counsel
DATE: November 16, 2018 (for the November 27-29, 2018 CRC Meeting)
RE: Variance Request by Michael and Catherine Zito (CRC-VR-18-04)

Petitioners Michael and Catherine Zito (“Petitioners”) own property at 10224 Sea Gull Drive (the
“Site”) in the South Nags Head area of the Town of Nags Head. The property is located within the
Commission’s Ocean Hazard Area of Environmental Concern (“AEC”). This area of Nags Head
IS subject to a “static line” following a large-scale beach nourishment project in 2011.

In October of 2016, Petitioners former 2-story piling-supported structure was destroyed by fire. In
July of 2017, Petitioners filed an initial CAMA Minor Permit application seeking to re-develop a
new structure in the same size and in the same footprint as the pre-existing structure. After
completing the application in spring of 2018, on April 26, 2018, the Town of Nags Head’s Coastal
Area Management Act (“CAMA”) Local Permitting Officer (“LPO”) denied Petitioners’ CAMA
Minor Permit application as the proposed addition does not meet the applicable 180’ setback from
the static line and does not meet the 60’ setback exception under 15A NCAC 7H .0309. In August
of 2018, Petitioners, through counsel, filed this variance petition to request the Commission vary
the oceanfront setback rules so it can develop the re-developed structure as proposed.

The following additional information is attached to this memorandum:

Attachment A: Relevant Rules

Attachment B: Stipulated Facts

Attachment C: Petitioner’s Positions and Staff’s Responses to Variance Criteria
Attachment D: Petitioner’s Variance Request Materials

Attachment E: Stipulated Exhibits including powerpoint

cc(w/enc.): Christopher Seawell, Esq., Petitioner’s Counsel, electronically

Mary Lucasse, Special Deputy AG and CRC Counsel, electronically
Kelly Wyatt, Town of Nags Head CAMA LPO, electronically

~—>"Nothing Compares —_-
State of North Carolina | Environmental Quality

217 West Jones Street | 1601 Mail Service Center | Raleigh, North Carolina 27699-1601
919 707 8600



CRC-VR-18-04

RELEVANT STATUTES OR RULES APPENDIX A

15A NCAC 07H .0301 OCEAN HAZARD CATEGORIES

The next broad grouping is composed of those AECs that are considered natural hazard areas along
the Atlantic Ocean shoreline where, because of their special vulnerability to erosion or other
adverse effects of sand, wind, and water, uncontrolled or incompatible development could
unreasonably endanger life or property. Ocean hazard areas include beaches, frontal dunes, inlet
lands, and other areas in which geologic, vegetative and soil conditions indicate a substantial
possibility of excessive erosion or flood damage.

15A NCAC 07H .0302 SIGNIFICANCE OF THE OCEAN HAZARD CATEGORY

(a) The primary causes of the hazards peculiar to the Atlantic shoreline are the constant forces
exerted by waves, winds, and currents upon the unstable sands that form the shore. During storms,
these forces are intensified and can cause significant changes in the bordering landforms and to
structures located on them. Ocean hazard area property is in the ownership of a large number of
private individuals as well as several public agencies and is used by a vast number of visitors to
the coast. Ocean hazard areas are critical, therefore, because of both the severity of the hazards
and the intensity of interest in the areas.

(b) The location and form of the various hazard area landforms, in particular the beaches, dunes,
and inlets, are in a permanent state of flux, responding to meteorologically induced changes in the
wave climate. For this reason, the appropriate location of structures on and near these
landforms must be reviewed carefully in order to avoid their loss or damage. As a whole, the
same flexible nature of these landforms which presents hazards to development situated
immediately on them offers protection to the land, water, and structures located landward
of them. The value of each landform lies in the particular role it plays in affording protection to
life and property. (The role of each landform is described in detail in Technical Appendix 2 in
terms of the physical processes most important to each.) Overall, however, the energy dissipation
and sand storage capacities of the landforms are most essential for the maintenance of the
landforms' protective function.



CRC-VR-18-04

15A NCAC 07H .0303 MANAGEMENT OBJECTIVE OF OCEAN HAZARD AREAS

(a) The CRC recognizes that absolute safety from the destructive forces indigenous to the Atlantic
shoreline is an impossibility for development located adjacent to the coast. The loss of life and
property to these forces, however, can be greatly reduced by the proper location and design of
structures and by care taken in prevention of damage to natural protective features particularly
primary and frontal dunes. Therefore, it is the CRC's objective to provide management policies
and standards for ocean hazard areas that serve to eliminate unreasonable danger to life and
property and achieve a balance between the financial, safety, and social factors that are involved
in hazard area development.

(b) The purpose of these Rules shall be to further the goals set out in G.S. 113A-102(b), with
particular attention to minimizing losses to life and property resulting from storms and long-
term erosion, preventing encroachment of permanent structures on public beach areas,
preserving the natural ecological conditions of the barrier dune and beach systems, and
reducing the public costs of inappropriately sited development. Furthermore, it is the
objective of the Coastal Resources Commission to protect present common-law and statutory
public rights of access to and use of the lands and waters of the coastal area.

15A NCAC 07H .0304 AECS WITHIN OCEAN HAZARD AREAS
The ocean hazard AECs contain all of the following areas:

(1) Ocean Erodible Area. This is the area where there exists a substantial possibility of excessive
erosion and significant shoreline fluctuation. The oceanward boundary of this area is the mean low
water line. The landward extent of this area is determined as follows:

(a) a distance landward from the first line of stable and natural vegetation as defined in 15A NCAC
07H .0305(a)(5) to the recession line established by multiplying the long-term annual erosion rate
times 60; provided that, where there has been no long-term erosion or the rate is less than two feet
per year, this distance shall be set at 120 feet landward from the first line of stable natural
vegetation. For the purposes of this Rule, the erosion rates are the long-term average based on
available historical data. The current long-term average erosion rate data for each segment of the
North Carolina coast is depicted on maps entitled “2011 Long-Term Average Annual Shoreline
Rate Update” and approved by the Coastal Resources Commission on May 5, 2011 (except as such
rates may be varied in individual contested cases, declaratory, or interpretive rulings). In all cases,
the rate of shoreline change shall be no less than two feet of erosion per year. The maps are
available without cost from any Local Permit Officer or the Division of Coastal Management on
the internet at http://www.nccoastalmanagement.net; and (b) a distance landward from the
recession line established in Sub-Item (1)(a) of this Rule to the recession line that would be
generated by a storm having a one percent chance of being equaled or exceeded in any given year.
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15A NCAC 07H .0306 GENERAL USE STANDARDS FOR OCEAN HAZARD AREAS

(a) In order to protect life and property, all development not otherwise specifically exempted or
allowed by law or elsewhere in the Coastal Resources Commission’s rules shall be located
according to whichever of the following is applicable:

(1) The ocean hazard setback for development is measured in a landward direction from the
vegetation line, the static vegetation line, or the measurement line, whichever is applicable.

(2) In areas with a development line, the ocean hazard setback line shall be set at a distance in
accordance with Subparagraphs (a)(3) through (9) of this Rule. In no case shall new development
be sited seaward of the development line.

(3) In no case shall a development line be created or established below the mean high water line.

(4) The setback distance shall be determined by both the size of development and the shoreline
long term erosion rate as defined in Rule .0304 of this Section. “Development size” is defined by
total floor area for structures and buildings or total area of footprint for development other than
structures and buildings. Total floor area includes the following:

(A) The total square footage of heated or air-conditioned living space;
(B) The total square footage of parking elevated above ground level; and

(C) The total square footage of non-heated or non-air-conditioned areas elevated above ground
level, excluding attic space that is not designed to be load-bearing.

Decks, roof-covered porches, and walkways are not included in the total floor area unless they are
enclosed with material other than screen mesh or are being converted into an enclosed space with
material other than screen mesh.

(5) With the exception of those types of development defined in 15A NCAC 07H .0309, no
development, including any portion of a building or structure, shall extend oceanward of the
ocean hazard setback distance. This includes roof overhangs and elevated structural components
that are cantilevered, knee braced, or otherwise extended beyond the support of pilings or footings.
The ocean hazard setback is established based on the following criteria:

(A) A building or other structure less than 5,000 square feet requires a minimum setback of 60 feet
or 30 times the shoreline erosion rate, whichever is greater;
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15A NCAC 07H .0309 USE STANDARDS FOR OCEAN HAZARD AREAS: EXCEPTIONS

*kk

(b) Where application of the oceanfront setback requirements of Rule .0306(a) of this
Subchapter would preclude placement of permanent substantial structures on lots existing
as of June 1, 1979, buildings shall be permitted seaward of the applicable setback line in
ocean erodible areas, but not inlet hazard areas or unvegetated beach areas, if each of the
following conditions are met:

1) The development is set back from the ocean the maximum feasible distance
possible on the existing lot and the development is designed to minimize encroachment
into the setback area;

2 The development is at least 60 feet landward of the vegetation line or static
vegetation line, whichever is applicable;

3) The development is not located on or in front of a frontal dune, but is
entirely behind the landward toe of the frontal dune;

4) The development incorporates each of the following design standards,
which are in addition to those required by Rule .0308(d) of this Subchapter.

(A)  All pilings shall have a tip penetration that extends to at least four
feet below mean sea level,

(B)  The footprint of the structure shall be no more than 1,000 square
feet, and the total floor area of the structure shall be no more than 2,000 square feet.
For the purpose of this Section, roof-covered decks and porches that are structurally
attached shall be included in the calculation of footprint;

(C)  Driveways and parking areas shall be constructed of clay, packed
sand or gravel except in those cases where the development does not abut the ocean
and is located landward of a paved public street or highway currently in use. In
those cases concrete, asphalt or turfstone may also be used;

(D)  No portion of a building’s total floor area, including elevated
portions that are cantilevered, knee braced or otherwise extended beyond the
support of pilings or footings, may extend oceanward of the total floor area of the
landward-most adjacent building. When the geometry or orientation of a lot
precludes the placement of a building in line with the landward most adjacent
structure of similar use, an average line of construction shall be determined by the
Division of Coastal Management on a case-by-case basis in order to determine an
ocean hazard setback that is landward of the vegetation line, static vegetation line
or measurement line, whichever is applicable, a distance no less than 60 feet.

5) All other provisions of this Subchapter and other state and local regulations
are met. If the development is to be serviced by an on site waste disposal system, a copy
of a valid permit for such a system shall be submitted as part of the CAMA permit
application.
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15A NCAC 07J .0210 REPLACEMENT OF EXISTING STRUCTURES

Replacement of structures damaged or destroyed by natural elements, fire or normal
deterioration is considered development and requires CAMA permits. Replacement of structures
shall be permitted if the replacements is consistent with current CRC rules. Repair of structures
damaged by natural elements, fire or normal deterioration is not considered development and shall
not require CAMA permits. The CRC shall use the following criteria to determine whether
proposed work is considered repair or replacement.

1)

NON-WATER DEPENDENT STRUCTURES. Proposed work is considered
replacement if the cost to do the work exceeds 50 percent of the market value of an
existing structure immediately prior to the time of damage or the time of request.
Market value and costs are determined as follows:

(a)

(b)

Market value of the structure does not include the value of the land, value
resulting from the location of the property, value of accessory structures, or
value of other improvements located on the property. Market value of the
structure shall be determined by the Division based upon information
provided by the applicant using any of the following methods:

Q) appraisal;

(i) replacement cost with depreciation for age of the structure and
quality of construction; or

(iii)  tax assessed value.
The cost to do the work is the cost to return the structure to its pre-damaged
condition, using labor and materials obtained at market prices, regardless of
the actual cost incurred by the owner to restore the structure. It shall include
the costs of construction necessary to comply with local and state building
codes and any improvements that the owner chooses to construct. The cost
shall be determined by the Division utilizing any or all of the following:

Q) an estimate provided by a North Carolina licensed contractor
qualified by license to provide an estimate or bid with respect to the
proposed work;

(i) an insurance company's report itemizing the cost, excluding
contents and accessory structures; or

(iii)  an estimate provided by the local building inspections office.
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STIPULATED FACTS ATTACHMENT B

1. Petitioners Michael and Catherine Zito ("Petitioners™) own an oceanfront lot located at
10224 Seagull Drive (the "Lot") in South Nags Head, Dare County, North Carolina (Lot 48 and
adjacent washed out road parcel, Goosewing Subdivision). The Lot and this portion of Goosewing
Subdivision were platted in 1977, as shown on the subdivision plat recorded on March 24, 1977
in Map Book 9, Page 57 of the Dare County Registry.

2. Petitioners purchased the Lot on August 29, 2008, as evidenced by a deed recorded at Book
1777, Page 455 of the Dare County Registry, a copy of which is attached. In 2016, the Town of
Nags Head closed Seagull Drive, and adjacent owners such as Petitioners, were deeded half the
width of the platted road (subject to an access easement by other subdivision lot owners), as noted
in the resolution recorded at Book 2125, Page 243 of the Dare County Registry, a copy of which
is attached. The Lot (original and washout) are shown on the survey of the Zito Lot sealed by
Manson Ray Meekins, P.L.S. on December 13, 2017, attached (“Meekins Survey”).

3. The current Lot is approximately 73 feet wide by 140 feet deep, for a total of 10,220 square
feet (or 0.23 acres), as shown on the Meekins Survey. The CAMA Minor Permit application
including the Site Survey is attached.

4, The Lot is in Flood Zone VE (Elevations 11° & 12°) as shown on the Meekins Survey.

5. The Lot is within the Ocean Erodible Area of Environmental Concern ("AEC"), a
subcategory of the Ocean Hazard AEC designated by the Coastal Resources Commission ("CRC")
in 15A NCAC 7H .0304.

6. The Annual Average Erosion Rate at the Lot is 6° per year with the applicable setback for
a building measuring 5,000 square feet or less in Total Floor Area is 180’ landward of the
applicable setback line (6 x 30 = 180).

7. Petitioners’ former two-story piling-supported home was built in 1982. While the tax card
lists the area of the prior structure as 1,536 square feet, a 2008 appraisal of the prior structure lists
a 32’ by 28’ footprint, for a two-story total area of approximately 1,792 square feet of heated space
and 384 square feet of detached uncovered wood slated decking. The site also included an a/c
platform, stairs, and a gravel driveway. Photos of the former home from the 2007 map of the access
road, Dare County Tax Card and Google Earth are attached as stipulated exhibits. A copy of the
2008 appraisal is also attached.

8. On October 10, 2016, the home was destroyed by fire. The septic tank and drain field
remained. A Google Earth Photo of the Lot taken on March 24, 2017 is attached as a stipulated
exhibit.

9. Beginning shortly after the fire, Town officials communicated with Petitioners’ counsel
Mr. Seawell and Petitioners’ consultant Mr. Wood to find out if Petitioners planned to try and re-
build, and if not, would require removal of the septic system and drain field.
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10. On or about July 31, 2017, Petitioners’ attorney Mr. Seawell submitted an initial CAMA
Minor Permit application to the Town of Nags Head’s CAMA Local Permit Officer (“LPO”) for
review. Following the Town’s receipt of the application on August 4, 2017, on August 15, 2017,
LPO Kelly Wyatt notified Petitioners’ consultant Mr. Wood of several deficiencies in the CAMA
permit application and specifically the site plan survey. Due to the incomplete nature of the
application, it was placed on hold.

11.  Petitioners’ CAMA Minor Permit Application remained on hold until the application was
deemed complete after the March 1, 2018 septic authorization was received by the Town. A copy
of the CAMA Minor Permit application materials is attached as a stipulated exhibit.

12.  Petitioners propose to rebuild his home in the same 32’ x 28’ footprint of the home
destroyed, with a resulting maximum Total Floor Area of 1,792 square feet (not the 2,048 listed
on the CAMA minor permit application). Additionally, Petitioners have also proposed 384 square
feet of detached uncovered wood slated decking an HVAC platform and two sets of stairs.
Petitioners also propose that their driveway would be constructed of clay, packed sand or gravel
per 15A NCAC 7H .0309 (a)(2).

13. If Petitioners rebuild in the same location, the southeast corner of the house would be
approximately 12’ landward of the static vegetation line and the northeast corner of the proposed
dwelling is approximately 20’ landward of the static vegetation line.

14.  The existing septic tank and drain field were authorized for use for a reconstructed home,
as evidenced by the attached Improvement Permit No. 27602, issued on March 1, 2018.

15.  The CRC has adopted an erosion setback (“Erosion Setback™) requirement that applies to
development along the oceanfront. 15A NCAC 7H .0306(a).

16.  The Erosion Setback is generally measured from the first line of stable natural vegetation
(“FLSNV?”). "This line represents the boundary between the normal dry-sand beach, which is
subject to constant flux due to waves, tides, storms and wind, and more stable upland areas. [It]
is generally located at or immediately oceanward of the seaward toe of the frontal dune or erosion
escarpment.” 15A NCAC 7H .0305(a)(5).

17. In the case of the Lot and this area of Nags Head, oceanfront erosion setbacks are measured
from a Static Vegetation Line, which is the location of the FLSNV immediately before a large-
scale beach nourishment project per 15A NCAC 7H .0305(a)(6) and 7H .0306 (a)(11). In this case,
the Town undertook a large-scale beach nourishment project in 2010, and a Static Vegetation Line
was established at that time. The Static VVegetation Line is shown on the Meekins Survey.

18. Based on a site visit by DCM District Manager Frank Jennings on August 7, 2018, he
determined that if he were to delineate the FLSNV on the Lot, it would be in the approximate
location of the Static Vegetation Line, as shown on the Meekins Survey. Mr. Jennings checked the
FLSNV following Hurricane Florence, and it remained in the same place.
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19.  Onthe Lot, structures measuring less than 5,000 square feet must be set back at a distance
of 30 times the long-term annual erosion rate affecting the Lot from the FLSNV. 15A NCAC 07H
.0306(a)(5)(A). The average annual erosion rate for the Lot is 6 feet per year. Therefore, the
Erosion Setback applicable to the Lot, for the 1,792 square foot Total Floor Area, is 180 feet (30
years X 6 feet).

20.  On Petitioners’ Lot, the 180-foot setback from the Static Vegetation Line is located across
South Bodie Isle Court, which is seen on the Meekins Survey and the attached aerial photographs.

21. On Petitioners’ Lot, a 60-foot setback from the Static Vegetation Line would be located
just behind the proposed house footprint, based on scaling 60-feet on the Meekins Survey.

22.  Petitioners stipulate that the proposed development is inconsistent with the applicable
Erosion Setback rule requiring development to meet the 180’ ocean erosion setback of 15A NCAC
7H .0306, and with the “grandfather” rule of 15A NCAC 7H .0309(b) which would allow re-
building if the proposed building was placed 60-feet landward of the Static VVegetation Line and
the other conditions of this grandfather provision were met.

23.  As part of the CAMA Minor Permit process, Petitioners sent notice of the proposed
development to their adjacent riparian neighbors, Ms. Cornell and The Mandozzis, by certified
mail, return receipt requested. Ms. Cornell returned the form and indicated that she did not object
to the development, as seen on the attached form. The Mandozzis received the certified letter on
August 7, 2017, but the completed form was not received by the LPO.

24. On April 26,2018, the CAMA LPO for the Town of Nags Head denied Petitioners’ CAMA
Minor Permit application, through the attached denial letter. The Minor Permit was denied due to
the proposed house not meeting the applicable ocean erosion setbacks.

25.  The CRC's rules governing variance procedures require that "[b]efore filing a petition for
a variance from a rule of the Commission, the person must seek relief from local requirements
restricting use of the property, and there must not be pending litigation between the petitioner and
any other person which may make the request for a variance moot.” 15A NCAC 7J .0701(a).

26.  The Town has a rear building setback of 25 feet ("Town Setback™), as shown on the
Meekins Survey. This setback area is currently where the septic field is located. For this reason,
Petitioners have not sought relief from the Town's Setback because even with a variance from the
Town Setback, they would not move the septic field from its current location. Additionally, they
wish to re-build the house in the same footprint as the burned house. Petitioners seek a variance
from the procedural rule 15A NCAC 7J .0701(a) so as to not have to seek a local variance first.

27. Petitioners seek a variance from the Commission to construct the 1,792 square foot
residence as proposed in their CAMA minor permit application, along with the 384 square feet of
open decking- the same size as the former residence, the HVAC platform, two sets of stairs and
the clay/sand/gravel driveway and parking area.
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28.  Aerial and ground-level photographs of the Lot and the surrounding properties are attached
as exhibits and as part of the PowerPoint exhibit.

29.  As part of the variance process, Petitioners are required by 15A NCAC 7J .0701(c)(7) to
send notice to their adjacent riparian neighbors to inform them they are seeking this variance from
the Commission. Copies of these notice letters, dated August 16, 2018, and the certified mail
receipts are attached.

30. In this matter, the Division of Coastal Management is represented by Christine Goebel,
Assistant General Counsel for DEQ. The Petitioners are represented by Christopher Seawell, Esg.
of the firm of Aldridge, Seawell & Twichell, PLLC.

31.  Pursuant to a duly issued CAMA major permit, the Town has authorized the Town
Manager to execute a construction contract for the dredging, placement and grading of
environmental protection measures in connection with a beach nourishment project to be
completed during the year 2019 for 3,731,661 cubic yards of sand on 52,800 linear feet of the
Town’s shoreline for a total bid of $34,712,459.20. The Petitioners’ property is included in the
area to be nourished by this proposed project.

32.  Without a variance from the Commission, the Petitioners could receive a CAMA permit to
develop the area waterward of the 180-foot setback and behind the Static VVegetation Line for the
uses listed in 15A NCAC 7H .0309(a), including campsites, an elevated deck up to 500 square
feet, unenclosed, uninhabitable gazebos with a footprint up to 200 square feet, storage sheds up to
200 square feet, a swimming pool, or the other listed uses.

33.  AnOctober 17, 2018 affidavit of Kelly Wyatt, the Town’s Deputy Planning Director, states
that none of the uses listed in the Commission’s rule at I5A NCAC 7H .0309(a) and referenced in
Fact 32 above are allowed for the Site with the possible exception of sand fences, based on the
Town’s current zoning regulations, if no principal structure is also constructed. A copy of Ms.
Wyatt’s affidavit is attached. However, Petitioners could seek a variance from the Board of
Adjustment asking the Town to vary their ordinances to allow one of the uses allowed by 15A
NCAC 7H .0309(a), using the Town’s variance process under Section 48-598 of the Nags Head
Code of Ordinances, a copy of which is attached.
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Stipulated Exhibits

RBOoo~NoGa~LNE

Zito Deed recorded at Book 1777, Page 455

Town of Nags Head road closure resolution recorded at Book 2125, Page 243
December 13, 2017 Meekins Survey

CAMA Minor Permit Application Materials

Dare County Tax Card for the Lot

2008 Appraisal

Google Earth Photo of burned house dated March 24, 2017

Emails from LPO noting incomplete application and hold

March 1, 2018 Improvement Permit No. 27602 for Septic and field

Notice of CAMA permit sent to adjacent neighbors, certified receipts and tracking, and
Ms. Cornells’ returned form

April 26, 2018 Denial Letter

Notices of Variance Request to neighbors

Affidavit of Kelly Wyatt dated October 17, 2018

Nags Head Variance Ordinance at 48-598

Powerpoint presentation of Site photos and 2008 Road Closure map
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PETITIONERS’ and STAFF’S POSITIONS ATTACHMENT C

As an initial matter, Petitioners seek a variance from the Commission's procedural requirement for
variances at 15A NCAC 7J.0701, which requires that a Petitioner must first "seek relief from local
requirements restricting use of the property.” As stated in Fact 26, Petitioners do not wish to seek
a variance from the Town's rear lot setback, as the existing septic system is located in this area,
and because they wish to rebuild in the former home's footprint. Staff recommend that Petitioners
not be required to first seek a local variance in this circumstance.

. Will strict application of the applicable development rules, standards, or orders
issued by the Commission cause the petitioner unnecessary hardships? If so, the
petitioner must identify the hardships.

Petitioners’ Position: Yes.

The Petitioners submit that the imposition of the rules, standards and orders will cause unnecessary
hardship in the following respects:

1. The Petitioners are not seeking to expand their development of the property in any respect
from the development that existed prior to the destruction of the home by fire in 2016. In that
sense, this is not a new development or expansion of an existing structure that was located on the
Petitioners’ property. Petitioners are simply seeking to replace what was destroyed by fire.

2. The surrounding oceanfront properties in Goose Wing Subdivision also cannot comply
with the only requirement that the Petitioners cannot meet, which is a 60-foot landward setback
from the static vegetation line. Consequently, the Petitioners are not seeking to construct their
dwelling in a better place than any other structures in the area or to have any advantage not
applicable to other surrounding properties.

3. If the Petitioners are not granted this variance, the lot the Petitioners own becomes
unbuildable.

Staff’s Position: No.

Despite the phrasing by Petitioners in their argument above, the proposed 1,792 square foot house
and associated development is considered to be new development as it is the replacement of 100%
of the structure and does not meet the repair criteria described in 15A NCAC 7J .0210. As stated
in 7J .0210, the

replacement of structures damaged or destroyed by natural elements, fire or normal
deterioration is considered development and requires CAMA permits.
Replacement of structures shall be permitted if the replacements is consistent with
current CRC rules. Repair of structures damaged by natural elements, fire or normal
deterioration is not considered development and shall not require CAMA permits.

12
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This rule goes on to state that for non-water-dependent structures, the “proposed work is
considered replacement if the cost to do the work exceeds 50 percent of the market value of an
existing structure immediately prior to the time of damage or the time of request.”

In order to replace the structure that existed before the fire, Petitioners seek a variance from the
Commission’s oceanfront setback rules, which prohibit development waterward of the applicable
180" setback (6'/year erosion rate x 30) from the static line (which is essentially in the same location
as the current first line of stable and natural vegetation). However, the Commission’s rules
regarding the Ocean Hazard AEC acknowledge that shoreline erosion is part of the oceanfront
system, and the intent of the rules is “minimizing losses to life and property resulting from storms
and long-term erosion, preventing encroachment of permanent structures on public beach areas,
preserving the natural ecological conditions of the barrier dune and beach systems, and reducing
the public costs of inappropriately sited development” (15A NCAC 07H .0303(b)).

Staff contend that while Petitioner faces a hardship by not being able to re-build a house similar to
that destroyed in the fire, given the high average annual erosion rate at the Site (6'/year) and the
long-term erosion which has impacted the Site, the strict application of the Commission’s
oceanfront setback rules does not cause Petitioner an unnecessary hardship. While the erosion rate
is based on the average rate of shoreline change in the past, a structure rebuilt in the same footprint
as the prior house with the waterward piling 12' landward of the static line, could soon be
threatened given the long-term history of erosion at this Site, demonstrated by the fact that a
portion of Seagull Drive that was closed by the Town in front of the Site (Fact 36) and the presence
of houses on the beach in the vicinity of the Site.

The Commission offers an exception to the oceanfront erosion setbacks in 7H .0309 (b) for lots
platted "pre-CAMA™ in 1979 (see the rules reprinted above). However, the proposed location of
the new house cannot meet the minimum setback of 60' landward of the static line required of the
provision as the two waterward pilings would be 12" and 20" landward of the static line.

For these reasons, Staff contends that allowing Petitioner to build a new structure waterward of
both the 180" setback and of the minimum 60" setback of the oceanfront setback exception
provision would constitute inappropriately sited development.

Staff note that while the proposed Site is located among other non-conforming properties which
also cannot meet the 180" setback or the minimum 60" oceanfront setback exception provision of
7H .0309(Db), this fact has no bearing on Petitioners' own ability to satisfy the variance criteria and
should not be considered by the Commission in determining whether Petitioner suffers an
unnecessary hardship based on a strict application of the Commission's oceanfront setback rules.

13
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1. Do such hardships result from conditions peculiar to the petitioner’s property,
such as location, size, or topography of the property? Explain.

Petitioners’ Position: Yes.

1. The hardship or condition is unique to the Petitioners’ property in that the structure on the
property was destroyed by fire.

2. The Petitioners’ propose rebuilding is unique in the sense it will not require the installation
of a new septic system and drain field. The existing system will continue to be used.

Staff’s Position: NoO.

Staff contends that any hardship suffered by Petitioners is primarily due to the long-term
significant erosion at this Site, with a high average erosion rate of 6' per year. This variance request
IS to waive oceanfront erosion setback on lot with a history of erosion in order to build not only
seaward of the 180" setback, but also seaward of the required minimum 60" oceanfront setback
exception provision in 7H .0309(b). Staff notes that the hardship of the shoreline erosion on the
lot, and specifically that which has occurred since Petitioners’ purchase of the lot in 2008, is not
atypical for an ocean shoreline. In this area and in this region and along the state’s oceanfront,
there are other areas which experience high erosion rates which are contemplated in the
Commission’s rules for the Ocean Hazard AECs and in determining setbacks. Additionally, the
Site was within the bounds of the Town's 2010 beach nourishment project, and while that project
offered temporary relief at the Site, the current vegetation line has retreated landward and is located
in the general area of the pre-nourishment static line. Staff identify no peculiar conditions on the
property which cause Petitioners’ hardship, and note that the fact that the septic system survived
the fire is not a condition of the property, such as size, location or topography, as required by the
statute.

I11. Do the hardships result from the actions taken by the Petitioner? Explain.

Petitioners’ Position: NO.

1. The hardships result from the imposition of the CAMA setback rule.

2. Further, the hardships result from the fact that the structure located on the property was
destroyed by fire and not the result of any action taken by the Petitioners.

Staff’s Position: NO.

Staff agree that Petitioners did not cause the hardships of the long-term erosion of the dune systems
and resulting vegetation line and static line, or the house fire.

14
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IV.  Will the variance requested by the petitioner (1) be consistent with the spirit,
purpose, and intent of the rules, standards, or orders issued by the Commission;
(2) secure the public safety and welfare; and (3) preserve substantial justice?
Explain.

Petitioners’ Position: Yes.
1. The intent of the ordinance is not to make properties unbuildable but to limit
development. If this variance is not granted, this lot will be unbuildable.

2. Granting this variance will preserve substantial justice in that the Petitioners will be
allowed to reconstruct a home which was destroyed by fire through no fault of the Petitioners,
and will not require the installation of a new septic system and drain field.

3. The rebuilding of the Petitioners’ home lost by fire will not have an negative effect on the
public on the public safety and welfare.

4. Substantial justice will also prevail in that other adjoining property owners of Goose
Wing Subdivision continue to enjoy their homes even though they cannot comply with the 60-
foot setback regulation that the Petitioners cannot meet and to allow the Petitioners and to
rebuild will provide equal justice to all property owners in Goose Wing Subdivision.

Staff’s Position: NO.

Staff contends that granting a variance to the Petitioners in order to vary the Commission’s
oceanfront erosion setback rules to allow the Petitioners to build a structure waterward of both the
180" setback and waterward of the minimum 60" oceanfront setback exception is not consistent
with the spirit, purpose, and intent of the Commission’s rules. The Commission’s rules have
required oceanfront erosion setbacks since 1979 and all structures are required to meet an
oceanfront setback (in this case, 180-feet) landward of the vegetation line, static line, or
development line. The Commission has made limited exceptions for some types of development
oceanward of the required setback, including the minimum 60" oceanfront setback exception
provision in 7H .0309(b), and also authorizes limited development within the setback (See the nine
types of development listed in 07H .0309). The purpose of the Commission’s Ocean Hazard rules
is stated at 15A NCAC 7H .0303(b), which notes that

The purpose of these Rules shall be to further the goals set out in G.S. 113A-102(b),
with particular attention to minimizing losses to life and property resulting from
storms and long-term erosion, preventing encroachment of permanent structures on
public beach areas, preserving the natural ecological conditions of the barrier dune
and beach systems, and reducing the public costs of inappropriately sited
development. Furthermore, it is the objective of the Coastal Resources Commission
to protect present common-law and statutory public rights of access to and use of
the lands and waters of the coastal area.

15
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While Staff are sympathetic to Petitioners' circumstances, Staff believes the Commission should
strictly enforce the oceanfront erosion setback requirements in order to prevent the re-development
of inappropriately-sited structures, in this case only 12" and 20" landward of the vegetation line
(static and actual), regardless of the cause of loss of the original structure.

As reflected in the Stipulated Facts, another nourishment project is being pursued by the Town of
Nags Head, and so there is a possibility that the first line of stable and natural vegetation could
move further waterward. Under existing rules, the Town could then apply for a Static Line
Exception or a Development Line to offer relief from the setback line in the future.

Staff contends that granting a variance will not secure public safety and welfare. Allowinga 1,792
square foot structure just 12' from the static line at a Site with a 6'/year average annual erosion rate
in an area that has a history of structures on the ocean beach will not secure public safety and
welfare since the variance would be authorizing inappropriately-sited development which can
quickly interfere with the public trust beach, be at greater risk for loss of property, may become a
cost to local government and the public (as has occurred in this area) should the structure need to
be removed from the beachfront, and may become a cost to the public in the form of future post-
storm debris removal.

Staff contends that granting a variance would not preserve substantial justice where the
Commission’s rules already provide exceptions to the oceanfront setbacks by allowing a minimum
60" setback instead of the standard 180" setback, and this variance would go further by allowing
new development just 12' from the static line and existing vegetation line which is also the where
the vegetation line was located before the 2010 nourishment project.

Petitioners argue that "the intent of the ordinance is not to make properties unbuildable but to limit
development. If this variance is not granted, this lot will be unbuildable.” Staff disagree, and
contend that the intent of the Commission's rules is to prevent inappropriately sited development,
like that proposed which also fails to meet the smaller minimum oceanfront setback exception
provision , particularly in an area with a 6' per year average annual erosion rate. Staff also note,
that based on the CAMA and the Commission's rules, without a variance, Petitioners could still
receive a CAMA permit for those structures limited in size and found at 15A NCAC 7H .0309 (a).
While Petitioners argue that these structures are not allowed by local ordinance, but Staff note that
a local variance of the ordinances is possible, and is not relevant in considering the variance by
this Commission of the CAMA and the Commission’s rules.

16
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ATTACHMENT D:
PETITIONERS’ VARIANCE REQUEST MATERIALS
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ATTACHMENT E:
STIPULATED EXHIBITS INCLUDING POWERPOINT
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ALDRIDGE, SEAWELL & TWICHELL, PLLC
ATTORNEYS AT LAW

805 North U.S. Highway 64
Post Office Box 339
Manteo, NC 27954

Christopher L. Seawell G. Irvin Aldridge
cseawell@manteolaw.com Retired

July 31, 2018
Laura M. Twichell ph: (252) 473-3484
Itwichell@manteolaw.com fax: (252) 473-2046

www.manteolaw.com

Director

Division of Coastal Management
400 Commerce Avenue

Morehead City, NC 28557

North Carolina Attorney General’s Office
Environmental Division

114 W. Edenton Street

Raleigh, NC 27603

Re: Variance Application - Michael A. Zito, Jr. and wife, Catherine M. Zito
Dare County, North Carolina

Dear Sir or Madam:

Enclosed please find the CAMA Variance Request Form on behalf of the
above individuals with regard to property located in Nags Head, Dare County,
North Carolina.

We are aware of the guidance of local variance prerequisites recited
in a memo dated October 6, 2017 issued by Christine A. Goebel, Assistant
Attorney General. We do not believe that applies in this situation. This
application with regard to reconstruction of a house destroyed by fire,
which we understand needs to be replaced in the exact same location if at
all.

We look forward to hearing from you.

Yo cerel

T L. Seawell
CLS/cah
Enclosures :

Cc: Mr. and Mrs. Michael A. Zito, Jr.



CAMA VARIANCE REQUEST FORM DCM FORM 11
DCM FILE No.:

PETITIONER’S NAME Michael A. Zito, Jr. and wife, Catherine M. Zito

COUNTY WHERE THE DEVELOPMENT IS PROPOSED__Dare

Pursuant to N.C.G.S. § 113A-120.1 and 15A N.C.A.C. 07J .0700 et seq., the above named
Petitioner hereby applies to the Coastal Resources Commission (CRC) for a variance.

VARIANCE HEARING PROCEDURES

A variance petition will be considered by the CRC at a regularly scheduled meeting, heard in
chronological order based upon the date of receipt of a complete petition. 15A N.C.A.C. 07J
.0701(e). A complete variance petition, as described below, must be received by the Division of
Coastal Management (DCM) a minimum of six (6) weeks in advance of the first day of a
regularly scheduled CRC meeting to be eligible for consideration by the CRC at that meeting.
15A N.C.A.C. 07J .0701(e). The final set of stipulated facts must be agreed to at least four (4)
weeks prior to the first day of a regularly scheduled meeting. 15A N.C.A.C. 07J .0701(e). The
dates of CRC meetings can be found at DCM’s website: www.nccoastalmanagement.net

If there are controverted facts that are significant in determining the propriety of a variance, or if
the Commission determines that more facts are necessary, the facts will be determined in an
administrative hearing. 15A N.C.A.C. 07 .0701(b).

VARIANCE CRITERIA
The petitioner has the burden of convincing the CRC that it meets the following criteria:

(a) Will strict application of the applicable development rules, standards, or orders issued
by the Commission cause the petitioner unnecessary hardships? Explain the
hardships.

(b) Do such hardships result from conditions peculiar to the petitioner's property such as
the location, size, or topography of the property? Explain.

(c) Do the hardships result from actions taken by the petitioner? Explain.
(d) Will the variance requested by the petitioner (1) be consistent with the spirit, purpose,

and intent of the rules, standards or orders issued by the Commission; (2) secure the
public safety and welfare; and (3) preserve substantial justice? Explain.



DELIVERY OF THIS HEARING REQUEST

This variance petition must be received by the Division of Coastal Management at least six (6)
weeks before the first day of the regularly scheduled Commission meeting at which it is heard. A
copy of this request must also be sent to the Attorney General's Office, Environmental Division.

15AN.C.A.C. 07] .0701(e).
Contact Information for DCM:

By mail, express mail or hand delivery:
Director

Division of Coastal Management

400 Commerce Avenue

Morehead City, NC 28557

By Fax:
(252) 247-3330

By Email:
Check DCM website for the email
address of the current DCM Director

Contact Information for Attorney General’s Office:

By mail:

Environmental Division
9001 Mail Service Center
Raleigh, NC 27699-9001

By express mail:
Environmental Division
114 W. Edenton Street
Raleigh, NC 27603

By Fax:
(919) 716-6767



PROPOSED STIPULATED FACTS AND STIPULATED EXHIBITS

1. The Petitioners, Michael A. Zito, Jr. and wife, Catherine M. Zito, currently own a lot
located at 10224 E. Sea Gull Drive, Nags Head, North Carolina, also known as Lot 48, Goose
Wing Subdivision.

2. At the time the Petitioners acquired Lot 48, Goose Wing Subdivision in August 2008,
there was a single family dwelling located on said property. On the 10th day of October, 2016,
afire destroyed the dwelling. However, the septic system, including the septic tank and drain
field used in connection with the prior improvements are still located on the property and has
been approved, see Exhibit “D”. Attached survey to Exhibit “D” incorrectly shows the
location of decks and steps. The correct location is Exhibit “C”. This does not affect the
validity of the wastewater permit.

3. The Petitioners’ lot was accessed by a public street known as Sea Gull Drive.

4. By resolution by the Town of Nags Head, recorded in the office of the Register of Deeds
of Dare County on October 12,2016, the Town of Nags Head abandoned Sea Gull Drive to the
east of the Petitioners’ property, and the resolution purported to extend the property line of
the Petitioners’ 30 feet eastward to the center line of former Sea Gull Drive. However, said
resolution recited as to that additional parcel, it was subject to access easements and rights of
all property owners within Goose Wing Subdivision. The resolution is part of attached Exhibit
“B”.

5. The Petitioners are proposing to reconstruct a 32 foot by 28 foot single family dwelling
with approximately 384 square feet of open wood slatted decking on the north and west side of
the dwelling, which proposed construction is more particularly shown on attached Exhibit
“C”.

6. The former dwelling which was located on the property is now proposed to be rebuilt,
was originally constructed in the year 1982. The contemplated structure is to be in the exact
location and has the exact dimensions as the destroyed structure. The proposed location s set
forth on the attached plat entitled “Survey Site Plan for Michael Zito and Catherine M. Zito”,
dated July 16, 2018, prepared by Manson Ray Meekins, Registered Surveyor, which is
attached hereto as Exhibit “C”.

7. Exhibit “C” also shows the following setbacks and information:
a. The static vegetation line.
b. The minimum building setback lines under the applicable Nags Head Zoning

Ordinance. The Petitioners’ proposed construction complies with said Nags Head Zoning
4



Ordinance setback requirements.
c. The existing septic tank and drain field located on the Property.

8. On the 31st day of July, 2017, the Petitioner, through their authorized agent, applied
for a CAMA minor permit to reconstruct the single family dwelling which had been located on
the property prior to its destruction by fire.

9. The Commission’s current published annual erosion rate for this property is two (2)
feet per year.

10.  The Petitioners’ Lot 48, Goose Wing Subdivision, was platted prior to June 1, 1979, in
the year 1977.

11.  The Petitioners’ application indicates that the development is set back from the ocean
the maximum feasible distance possible on the existing lot and the development is designed to
minimize encroachment into the setback area.

12. The Petitioners’ proposed development is not located on or in front of a frontal dune,
but is entirely behind the landward toe of the frontal dune.

13.  The Petitioners’ development incorporates the following design standards:

a. All pilings shall have a tip penetration that extends to at least four feet below
mean sea level.

b. The footprint of the structure shall be no more than 1,000 square feet, and the
total floor area of the structure shall be no more than 2,000 square feet.

c Driveways and parking areas shall be constructed of clay, packed sand or gravel
except in those cases where the development does not abut the ocean and is located landward
of a paved public street or highway currently in use. In those cases concrete, asphalt or
turfstone may also be used.

d. No portion of a building’s total floor area, including elevated portions that are
cantilevered, knee braced or otherwise extended beyond the support pilings or footings will
extend oceanward of the total floor area of the landward-most adjacent building.

14.  The proposed development complies with all of the use standards for ocean hazard
areas, as provided under Section 15SA N.C.A.C. 07H.0309, with the exception of the

requirement that the development is at least 60 feet landward of the static vegetation line.

5



15.  The proposed development by the Petitioners meets all other applicable State and local
regulations.

16.  The development site is served by its onsite wastewater disposal system. A copy of the
valid permit for such system was submitted as part of the CAMA permit application.

17.  As reflected in Exhibit “C”, the southeast corner of the proposed dwelling is
approximately 12 feet landward of the static vegetation line and the northeast corner of the
proposed dwelling is approximately 20 feet landward of the static vegetation line.



PETITIONER’S STATEMENT REGARDING VARIANCE CRITERIA

A. Will strict application of the applicable development rules, standards, or orders issued
by the Commission cause the Petitioner unnecessary hardship? Explain the hardships
standards would result in unnecessary hardship.

The Petitioners submit that the imposition of the rules, standards and order will
cause unnecessary hardship in the following respects:

1. The Petitioners are not seeking to expand their development of the property in
any respect from the development that existed prior to the destruction of the home by fire
in 2016. In that sense, this is not a new development or expansion of an existing structure
that was located on the Petitioners’ property. Petitioners are simply seeking to replace
what was destroyed by fire.

2. The surrounding oceanfront properties in Goose Wing Subdivision also cannot
comply with the only requirement that the Petitioners cannot meet, which is a 60 foot
landward setback from the static vegetation line. Consequently, the Petitioners are not
seeking to construct their dwelling in a better place than any other structures in the area or
to have any advantage not applicable to other surrounding properties.

3. If the Petitioners are not granted this variance, the lot the Petitioners own
becomes unbuildable.



B. Do such hardships result from conditions peculiar to the Petitioner’s property, such as
its location, size or topography of the property? Explain.

1. The hardship or condition is unique to the Petitioners’ property in that the
structure on the property was destroyed by fire.

2. The Petitioners’ proposed rebuilding is unique in the sense it will not require the
installation of a new septic system and drain field. The existing system will continue to be

used.



C. The hardships did not result from actions taken by the Petitioner. Explain.

1, The hardships result from the imposition of the CAMA setback rule.

2. Further, the hardships result from the fact that the structure located on the
property was destroyed by fire and not the result of any action taken by the Petitioners.

3. The hardship results from the erosion of the property by the Atlantic Ocean.



D. Will the variance requested by the Petitioner (1) be consistent with the spirit, purpose
and intent of the rules, standards or orders issued by the Commission; (2) secure the public
safety and welfare; and (3) preserve substantial justice? Explain.

1. The intent of the ordinance is not to make properties unbuildable but to limit
development. If this variance is not granted, this lot will be unbuildable.

2. Granting this variance will preserve substantial justice in that the Petitioners
will be allowed to reconstruct a home which was destroyed by fire through no fault of the
Petitioners, and will not require the installation of a new septic system and drain field.

3. The rebuilding of the Petitioners’ home lost by fire will not have any negative
effect on the public on the public safety and welfare.

4, Substantial justice will also prevail in that other adjoining property owners of
Goose Wing Subdivision continue to enjoy their homes even though they cannot comply with
the 60 foot setback regulation that the Petitioners cannot meet and to allow the Petitioners and
to rebuild will provide equal justice to all property owners in Goose Wing Subdivision.

10
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Town of Nags Head

Planning and Development Post Office Box 99 Telephone 252-441-7016
Department Nags Head, North Carolina 27959 FAX 252-441-4290

www.nagsheadne.gov
April 26, 2018

CERTIFIED MAIL - 7016 0910 0000 6155 7206
RETURN RECEIPT REQUESTED

Michael and Catherine Zito
11816 May’s Chapel Road
Timonium, MD-21093

RE:  DENIAL OF CAMA MINOR DEVELOPMENT PERMIT
 APPLICATION NUMBER- # 17-36
PROJECT ADDRESS- 10224 E. Seagull Drive

Dear Property Owners:

After reviewing your application in conjunction with the development standards required by the Coastal Area
Management Act (CAMA) and our locally adopted Land Use Plan and Grdinances, it is my determination that no
permit may be granted for the project which you have proposed,

This decision is based on iy findings that your request violates NCGS 113A-120(a)(8) which requires that
all applications be denied which are inconsistent with CAMA guidelines and Local Land Use Plans. You have applied
1o re-construct a single famlly dweliing following a loss of the existing structure by fire, §gqqmcalty, you are. )
proposing to construct a 32 ft. x 28 . dwelling with approximately 384 sf. of detached operwood slatted decking on
the north and west side of the dwelling. Code Section 15A NCAC 07H .0309, Use Standards for Ocean Hazard
Areas: Exceptions provides a mechanism for petmanent substantial structures to be constructed on lots existing as of
June-1, 1979. The lot In question was platted in 1977 therefore making it a candidate for review under this code

section.

Upon review, | have determined to the requested scope of work to be Inconsistent with 15A NCAC 07H .0309(b),
which states that: Where application of the oceanfront setback requirements of Rule.0306(a) of this Subchapter
would preclude placement of permanent substantial structures on lots existing as of June 1, 1979, buildings shail be
pemnitted seaward of the applicable setback line i ocean erodiblg areas, but not inlet hazard areas or unvegetated
beach areas, if each of the following conditions are met:
(1) The development is set back from the ocean the maximum feasible disterice possible on the existing lot and
the development Is designed to minimize encroachment inlo the sethack area;
(2) Thedevalopment is at least 60 feet landward of tha vegetation line or stetic vegetation line, whichever is
applicable;
(3) Thedevelopment s not located on or in front of a frontel duns, but is entirely behind the landward toe of the
frontal dune;
(4) The development incorporates each of the following design standards, which are in addition to those
requires by Rule .0308(d) of this Subchapter.




(a) All pilings shall have a tip penetration that extends fo at least four fesf below mean sea level;

(b) The foolprint of the structure shall be no more than 1,000 squara feef, and the folal floor area of the
structure shall be no more than 2,000 square feet. For the purpose of this Section, roof-covered decks
and porches that are structurelly attached shell be included in the.calculation of footprinf;

(c) Driveways and parking areas shall be constructed of clay; packed sand or gravel except in those cases
whera the development does not abut the ocean and Is located landward of a paved public street or
highway currently in use.. In those cases concrets; asphelt or turfstone miay also be used;

(d) No portion of a building’s total floor ares; including elevated portions that are cantilevered; knee braced
or otherwise extended beyond the support pilings or footings may extend oceen ward of the fotel floor
araa of the landward-most adjacent building. When the geometry or orlentation of a lot precludes the
placement of a building In line with landward most adjacent structure of similar use, an average line of
construction shall be determined by the Division of Coastal Management on a case-by-case basis in
order to determine an ocean hazard setback that is landiward of the vegetation line, stafic vegelation
line or measurement line, whichever is applicabls, a distance no less tfian 60 feet.

(5) Allother provisions of this Subchapler and other state and locel regulations are mef. If the development Is
to be sepviced by an on-site wasta disposal system, a copy of a valid permit for such a system shall be
subrmitted as part of the CAMA permit application..

The applicant has shown compliance with Subsections (1), (3), (4a), (4b), (4c), (4d) and (5) above. The applicant
has not demonstrated compliance with Subsection (2); that the development is at least 60 feet landward of the of the
static vegetation Ilne. Based upon the most recent survey provided by-Seaboard Surveying & Planning; Inc. dated
10/18/17 the home Is setback approximately 12 ft. landward of the static vegetation line.

Should you wish to appeal my decisian to the Coastal Resource Commission or request a variance from that group,
please contact meé so | can provide you with the proper forms and any other information you may require.

The Divislon of Coastal Management central office in Marehiead Clty must receive appeal notices within twenty (20)
days of the date of this letter In order to be considered.

Respectiully yours;
Pradia Wyjodd™

Kelly Wyatt, LR@- '

Town of Nags Head

P.O. Box 93
Nags Head, NC 27959

cc: Yvonne Carver, Field Representative, DCM
Chris Seawell, Attorney for Zito's.
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‘g DEED

This instrument prepared %obert B. Hobbs, Jr., a licensed North Carolina Attorney

<

D3251-1RH
Return to M. Peebles Harrison, Rose, Harrison & Gilreath, PO Box 1087, Nags Head, NC 27959
Excise Tax:  $877.00 Cr Tax Parcel: 007480000
Transfer Tax: $4,385.00 O LT Number  3048-08
@)
North Carolina, Dare County ‘(‘“

THIS GENERAL WARRANTY DRED made this 3 day of gm:&",s F ,200% , byand

between KEN A. STARR and wife, TERRI £ TARR (hereinafter referred to 3s "Grantor™), and MICHAEL A.
ZITO, JR. and wife, CATHERINE M. ZITO, &e mailing address is 11816 Mays Chapel Road, Timonium, MD
21093 (hereinafter referred to as "Grantee"): \2

WITN&SSETH:

aid by the Grantee, the receipt of which is hereby
yeyed, and by these presents does hereby give, grant,

That the Grantor, for a valuable considerati
acknowledged, has given, granted, bargained, sold, and
bargain, sell, and convey unto said Grantee, Grantee's heirs, essors, administrators and assigns, all of that certain
piece, parcel, or tract of land situate, lying and being in the Tov@pf Nags Head, Nags Head Township, Dare County,
State of North Carolina, and being more particularly describe 9follows:

Lot No. 48 of the subdivision known as Goose Wing as Sfown on a map or plat thereof made by
Rose & Purcell, Inc. Engineers, dated January, 1977, and recorded in Map Book 9, Page 57, Public
Registry of Dare County, North Carolina.

The Grantees herein shall have the right of access to the Atlantioycean and State Road No. 1243
over and across the area designated "Access Areas", which said righidis to be held in common with
each owner in the subdivision.

Together with all of Grantors right, title and interest in and to that certain ¥8sement recorded in Book
1678, Page 228, and amended by instruments recorded in Book 1742, Page %@d Book 1766, Page

110, of the Dare County Registry. 93
{ Y’
O
@

Book 1777 Page 455-0001
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S Being the same property conveyed to Grantor by Deed filed in Book 1742, Page 150, Dare

‘:)O County Registry.

5 O HAVE AND TO HOLD the above described lands and premises, together with all appurtenances
theneunp belonging, or in anywise appertaining, unto the Grantee, Grantee's heirs, successors,
administ@tors, and assigns forever.

AN SAID GRANTOR COVENANTS to and with said Grantee, Grantee's heirs, successors,
administratorS, and assigns, that Grantor is lawfully seized in fee simple of said lands and premises, and have
full right and r to convey the same to the Grantee in fee simple, and that said lands and premises are
free from any and@il encumbrances, except as set forth herein, and that the Grantor will warrant and defend
the title against thelawful claims of all persons whomsoever, with the exception of the following: Ad
valorem taxes for thyear 2009 and subsequent years, easements and restrictions of record, and any local,
county, state, or federa? laws, ordinances, or regulations relating to zoning, environment, subdivision,
occupancy, use, construetion, or development of the subject property.

IN WITNESS WH]gl‘!EOF. the Grantor has duly executed and sealed this document, this the day and
year first above written.

GRA@!EOR: {_\%O (SEAL) 04/ 7 MAL)

Ken A. Starr Terrl L. Starr

STATE OF__ubﬁ.Mg o
(COUNTY) (ClTYQ OF MJ @

l ’ﬂ l! ?% iﬁﬂVW\' O a Notary Public of the (County) (City) of
, and State aforesaid, cem@ at Ken A. Starr and wife, Terri L. Starr personally

appeared before me this day and acknowledged the ution of the foregoing instrument.
. 20(24

Witness my hand and seal this Z/ day o?

o}
(AFFIX NOTARY SEAL) 46/ O ;ﬁg‘ﬁlpﬁ/
N W ppigam_7 ool kot

My commission expires:f"_/ 19 e ——— “‘"‘Q‘"pﬁcm sﬁ:’ -

ARD CROSLIN
gg?gzenﬂsw

Expires
August 81,2010
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A RESOLUTION ORDERING THE CLOSING OF SEAGULL DRIVE IN SOUTH NAGS HEAD
(Revised 10/5/2016)

WHEREAS, on the 6™ day of AmOOlS the Board of Commissioners of the Town of Nags Head directed the Town
Clerk to publish the resolution of \‘Qent of the Board of Commissioners of the Town of Nags Head to consider
dosing the north-south portion of §3agull Drive In the Coastiend Times newspaper once each week for four
consecutive weeks and posting sald reeSiution In two locations along sald street advising the public that a public
hearing would be conducted In the TowRdMall at 9:00 a.m. on the 1% day of June 2016; AND

WHEREAS, the Town's Board of Comm ers further directed the Town Clerk to notify by certified mail, all
persons owning property abutting on that Qerdon of Seagull Drive proposed to be closed enclosing with such
notification a copy of the resclution of Intent; w

WHEREAS, the Town Clerk has advised the Board of Commissioners that on the date directed she sent notice to
each of sald abutting property owners by cestified return recelpt requested advising them of the day, time and

place of the meeting, enclosing a copy of the of Commissioner's resolution of Intent, and advising said
abutting property owners that the question as to the'lasing to said portion of Seagull Drive would be acted upon;
AND O

WHEREAS, the Town Clerk has advised the Board of issioners that none of the notices sent to abutting
property owners on Seagull Drive has been returned unde! ; AND

WHEREAS, after full and complete consideration of the ngter and after having granted full and complete
opportunity for all interested persons to appear and register any objections that they might have with respect to
the closing of said street; AND )

WHEREAS, the north-south portion of Seagull Dr. Is constantly mr%ned and damaged by the relentless wave
action of the Atantic Ocean resulting in chronic, persistent and inevita Ct)aroslon of that portion of the road; AND

WHEREAS, the north-south portion of Seagull Or. Is located entirely withfi\the Goose Wing subdivislon, does not
connect any other public streets, Is not needed for the public accessxt®® any other streets, nelghborhoods,
developments or facilitles, and receives little, If any, use by anyone other thalrlﬁe owners of approximately nine (9)
properties located along the street and those who rent the cottages located on@oge properties; AND

WHEREAS, the cost to maintain and continually repalr the north-south portion ay5eagull Dr. due to frequent and
Inevitable erosion Is not justified by the benefit provided to the public by keeping tl\a'? portion of the street open as
a public street; AND

WHEREAS, the Board of Commissioners hereby finds and determines that the dosing Id street is not contrary
to the public Interest and that no Individual owning property elther abutting the stree In the vicinity of sald
street or In the subdivision in which sald street Is located will, as a result of the proposed ng of the north-south
portion of Seagull Dr., be thereby deprived of a reasonable means of Ingress or egress to h perty; AND

WHEREAS, it appears to the satisfaction of the BOC that the closing of sald street will be In th%ubllc interest.

NOW THEREFORE BE IT RESOLVED by the Board of Commissioners of the Town of Nags ﬁ‘ead, meeting In
regular session, that the north-south portion of Seagull Drive located In South Nags Head, as more particularly
described hereafter, Is hereby ordered closed and all right, title and interest in those persons owning lots adjacent
to the street; such title, for the width of the abutting land owned by them, to extend to the centerline of the herein
closed street in accordance with the provision of GS 160A-29%(c): All that north-south portion of Seagull Drive
Identified as extending from the property line between Lot 56 (10200 Seagull Drive-Dipaola) and Lot 55 (10204
Seagull Drive-Fohs) to the north - and running to the property line between Lot 21 (216 Seagull Drive) and Lot 22
(214 Seagull Drive) to the south - of the Goose Wing Subdivision.



Resolution No. 16-09-015
Permanent Closing of Seagull Drive
BOC September 7, 2016

&
OO
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that this resolution shall not terminate or have any effect on the existing access easements and
rights to all of Drive held by all property owners In Goase Wing Subdision as shown on and created by the
recorded plat of Wing Subdivision, which access easements and rights are hereby acknowledged and
reserved to all In the Subdivision.
)

TheTownC!erklsheteb? ered and directed to file in the office of the Register of Deeds of Dare County a
certified copy of this resol . Upon motion duly made by Comr. Demers and duly seconded by Mayor Pro Tem
Walters, the above resolution was duly adopted by the Board of Commissioners at a regular meeting held on the 7
day of September 2016. Upon call for a vote all Commissioners voted In the affirmative.

This the 7" day of September 201?0

'S
. RAc sl —
S

Robert C. Edwards, Mayor
Y

ATTEST: -

Toyn Clerk
STATE OF NORTH CAROLINA O
COUNTY OF DARE . o

. o

L ichelle ﬁ é/a-_a-} » @ Notary Public for said County and Stytti, do hereby certify that
Robert C_Edwards personally appeared beforemem!sdayandadmwledgedm%eexemﬂmfwmefmegomg
Instrument. Q’

W ‘“ll“"'"

'
WITNESS my hand and notarialseal,this the, 2] day of ()n-lobcy zo_L@ s“‘ eE A '»,,"

'.

301'An R

Notary Public : - —
Commission expires: Lo_l&l_a : %?UBL\C f
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NOTES: _

1. THIS SUR\TI IS SJB.ECT TO ANY FACTS THAT MAY BE
OISCLOSED BY A FULL AND ACCURATE TITLE SEAR

2. AREA BY coommus COMPUTATION = I0.192 SF. (6.909 SF. WEST OF STATIC VEG. UNE)

3 FLRM., ZONE: AS SHO

4, PN NO: 14 071813 73 0373

5. RECORDED REFERENCE: M.B. 9, PG. 57. 08 1777, PO 433
& MINUM SULDING LINES (MBL), IF SHOWM HEREDN, ARE PER THE
CURRENT LOCAL ZOMING REGULATIONS. OTHER SETBACKS
AND/OR RESTRICTIONS MAY APPLY AND MUST SE VERIFIED
PRIOR TO CONSTRUCTION.

7. ELEVATIONS (NAVD 1988): AS SHOWN

8. PROPOSED LOT COVERAGE: 2,001 SF. (29.0%)

9. SITE PLAN REQUIREMENTS PER TOWN OF NAGS HEAD
ZONING ORD. ARTICLE IV-SEC 48-123 AND ARTIQLE B
SEC 48-84

10. THIS PROPERTY LIES WTHIN THE 340 FT CAMA. OEA/AEC.
AND THE 180 FT. C.AM.A. STRUCTURE SETBACX.
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MICHAFEL A. ZITO, JR. & CATHERINE M. ZITO

LOT 48 & ADJACENT PARCEL — GOOSEWING — NAGS HEAD
NAGS HEAD TOWNSHIP — DARE COUNTY — NORTH CAROLINA

SEABOARD SURVEYING & PLANNING, INC. C-1536
103F W. WOOD HILL DR., P.0. BOX 58, NAGS HEAD, NC 27959
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Improvement Permit !

County of Dare | | 27602

gf?"ﬁ:: gg 3;;51000 i Phone: (252) 475-5080
i‘3

i

: . !
DARE COUNTY DEPARTMENT OF PUBLIC EEAL;TH

An Improvement Permit (IP) issued pursuant to this applicaﬁion is not affected by chéipge in ownership provided
the site and wastewater characteristics remain unchanged. An IP issued with a plat is i,valid without expiration. An
IP issued with a site plan is valid for 60 months from the date of immce. i

i '
PIN: 071815730373 Parce!l: 007480000 .| Permit#: 27602
Owner Name: ZITO, MICHAEL A JR gg’ermit Date: 3/1/2018
Owner Address: 11816 MAYS CHAPEL RD : i}u-nnit Type:  Residential
Owner Address: - , :f')wner Phone: (()%%%)0 00-
TIMONIUM, MD21093 - h :
DBA - _ y
Location: 10224 E SEA GULL DR NAGS HEAD, NC i
- Subdivision: GOOSE WING - LOT: 48 BLK: SEC: '
Catégory of System: S-25 , ! ' r
Type of Tank: 5-25 * Size of Tank (gallons); 0
Type of System: §-25 , )
Amount of Tile (feet): 0 ' Width of Ditch: : 0
Rock Under (inches): 0 " Rock Above (inches): 0
Number of Bedrooms 4 i :
Sleeping Capacity (persons): 8 : Gallons per Day: 0
Type of Water: 8-25 :Previous Permit Number:
Feet from Water Supply: 0 * Feet from Body of Water: - 0
Feet from Property Line: 0 . Feet from Building: ' 0
Comments: : P

REBUILD HOUSE THAT BURNED DOWN AND CONNECT TO EXISTING SBP!:TI'IC TANK

Note: This Permit is issued subject to all provisions of the 15A NCAC .1900 rules governing the installation of

" septic systems. The person making the installation must notify the Health Department;when the septic tank system
is ready for inspection. If any septic tank system or part thereof is covered before beirfg inspected and approved, it
shall be uncovered at the direction of the Health Officer at the expense of the one responsible for making the

installation. . . ' :

Issued 3/1/2018 By: Sewer Permit Fee: 0 /.

Rob Crawford : % ‘)\t\(“ -E Mh

Eanvironmental Health Specialist ! Applicoi;pt Sigﬁaiﬁpé George ;Wood




3. Any aiteration in soil conditions (including location of stryctures and appurtenance

County}of Dare - :

" PO Box Drawer 1000 2 76 02
Manteo NC 27954 Phone: (252) 475-5080
DARE COUNTY DEPARTMENT OF PUBLIC HEALITH

Authorization for Wastewatpr System Construction;
PIN: 071815730373 Parcel:| 007480000 . Permit#: 27602
Owner Name: ZITO, MICHAEL A JR PErmit Date: 3/112018
Owner Address: 11816 MAYS CHAPEL RD :
- Giwner Phone: (000)000-06000

. TIMONIUM, MD21093 '

Location: 10224 E SEA GULL DR NAGS HEAD, NC
- Subdivision: GOOSE WING LOT: 48 BLK: SECt

1. Original Improvement Permit No, --
2. Wastewater inspected by Rob Crawford

) or modification in use,

design wastewater flow or wastewater characteristics as spedified in the associated improvement permit and

application, may subject this authorization and associated pe
Other Conditions:

PERMITT TO REBUILD HOUSE AND CONNECT TO EXISTING SEPTIC SYS

it(s) to revocation.

This CA is valid for 60 months from the date of issuance.
Disclaimer: This permit does not relieve you of the responsib

Local permit(s).

lity to obtain any other ecessary Federal, State or

Owner Certifi¢

N\

Applicant or Owner Signature s Date
Applicant: GEORGE WOOD

ation

Authorized by County of Dare
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July 31, 2017

Date

Jarrod Mandozzi & wife, Maria Mandozzi

Name of Adjacent Riparian Pro Owuer
168 Veni’tian Dp:;.ivc perty

Address
Islamorada, FL 33036

Clty, State Zip

To Whom It May Concem:
This correspondence is to notify you as a riparian property owner that I am applying for a CAMA Minor permit to

construction of a residenca.

on my property st_10224 ¥ Sea Gull Drive, Nagg Head, North Carolina >

in__Dare County, which Is edjscent to your propesty. A copy of the application and profect
drawing ls attached/enclosed for your review.

1f you havs no objections to the proposed activity, please mark the appropriate statement below and return to me as socn
as possible, Ifno comments are received within 10 days of receipt of this notice, it will be consideced that you have no

commeats or objections regarding this project.

If you have objections or commeats, please mark the appropriate statoment below and send your carrespondence to:
Kelly Wyatt, Town of Nags Head, P. 0. Box 99, Nags Head, NC 27959

If you have any questions about the project, please do not hesitats to contact me at my address/number listed below, or
contasct Kelly Wyatt, phone - 252-441-7016 or e-mails at kelly.wyatt@nagsheadnc.gov.

Sincerely,
410-274-7448
Telephone Number
Michael A. Zito, Jr./Catherine M. Zito
Address City State Zip

[ have no objection to the project described in this correspondence,
I have objection(3) to the project described in this correspondence.

Adjaceat Riparian Signature Date

Print or Type Nome Telephone Number
'm

Address City State Zip
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July 31, 2017

Dato

Elizabeth Ann Connell

_Elizabeth Ann Connell
Name of Adjacent Riparian Propesty Ownee
19518 N 73rd Avenua

Address
Glandale, AZ 85308

City, State Zlp

To Whom It May Concem:

This correspondenca s o notify you as a riparian propesty owner that I am applying for s CAMA Minor permit to
conatruction of a residence

onmy propertyat__10224 E Sea Gull Drive, Nags Head, North Carolina ,

in___Dare County, which Is adjacent to your property. A copy of the application and project

drawing ls attached/enclosed for your review.

If you have no abjections to the proposed activity, pleaso mark the appropriate statement below and roturn to me as soon
as possible. Ifno comments are recetved within 10 days of receipt of this natice, it will be considered that you have no

commeats or objections regarding this project.
If you have abjections or comments, please mark the a prlmmlcmtbolowmdsmdymcnmpmdmcoto:
I(eyl‘.Ty Wyatjt, Town of Nags l;lead, P. O. ILP;: 99, Nags Head, NC 27959

If you have any questions about the pm{ect, lease do not hesitate to contact mo at my address/number listed below, ar
Kelly Wyatt, phone - 252-441-7016, or e-mail -at kelly.wyatt@nagsheadnc.gov.

Sincerely,
(A 410-274-7448
Property Owner’s Nameo Telephone Number
Michael A. Zito, Jr./Catherine M. Zito
Address ’ City Stats Zip

I have no objection to the project described in this correspondence.
1 have objection(s) to the project described in this correspondence.

Adjacent Riparian Signature Date

Print or Typo Name Telephone Number
N

Address City State Zip




" U.S. Postal Service™ = -
- CERTIFIED MAlL” HECElPT

$5.80

Saaie Z“D‘\Elll(-mdaalle , AZ 85308

PS Form 3800, July 2014

SENDER: COMPLETE THIS SECTION

® Complete items 1, 2, and 3.

B Print your name and address on the reverse
so that we can return the card to you.

® Attach thls card to the back of the mallplece,
or on the front if space permits.

% Domestic Mail Only. - '~

o ,

= 33 -5 =

| GLENDALER A2 853081 AL U B =

r~ R

Q Pc’;’ﬁﬂ“' 3 _ 0954

m §2575 0
Cortiflod Foe $0.00

& : $0-00 Postmark

a (angwem'ﬁ?q%‘uﬁ $0.00 Hers

D Resticted Daivery Fae sU.UU

O (Endorsement Required)

n $0. %

E Total Postaga & Fees 07/31/2017

u

3

(=)

r\-

See Reversae for Instructions I

COMPLETE THIS SECTION ON DELIVERY

Addresses

j?»/fz"“

1. Article Addmsaed to:

Eliza bﬂth Ann Connell
19518 N 73rd Avenuz
Glendale, AZ 85308

R

9590 9403 0238 5146 8787 71

=y

O Priority Mall Express®

2. Article Number (Transfer from service labéil’
‘015 0920 0002 3872 3kkL

O Adult Signature O Reglsterad Mail™
O Adult Signature Restricted Dellvery O Reglstered Mall Restricted
Cortifled Mall® Dellvery
Certified Mall Restricted Deltvery H Retum Receipt for
O Collect on Merchand
O Collect on Dellvery Restrictsd Deitvery O Signature Cmﬁmauon“'
O Insured Mail O Signature Confirmation

Restricted Delivery

O Insured Mail Restricted Delivery
(aver $500)

‘,: PS Form 3811, April 2015 PSN 7530-02-000-9053

"Dornuﬁc Retumn Recelpt



CERTIFIED MAIL, RETURN RECEIPT REQUESTED or HAND DELIVERED

July 31, 2017

Date

_Elizabeth Ann Connell
Name of Adjacent Riparian Property Owner
19518 N 73rd Avenue

Address
Glendale, AZ 85308

City, State Zip

To Whom It May Cancern:
This correspondence is to notify you as a riparian property owner that I am applying for a CAMA Minor permit to

construction of a residence
10224 E Sea Gull Drive, Nags Head, North Carolina N

on my property at
in___Dare County, which is adjacent to your property. A copy of the application and project

drawing Is attached/enclosed for your review.

If you have no objections to the proposed activity, please mark the appropriate statement below and return to me as soon
as possible. If no comments are received within 10 days of receipt of this notice, it will be considered that you have no

comments or cbjections regarding this project.

If you have objections or comments, please mark the appropriate statement below and send your correspandence to:
Kelly Wyatt, Town of Nags Head, P. O. Box 99, Nags Head, NC 27959

If you have any questions about the project, please do not hesitate to contact me at my address/number listed below, or
Kelly Wyatt, phone - 252-441-7016, or e-mail -at kelly.wyatt@nagsheadnc.gov.

Sincerely,
4 410-274-7448
Property Ownerls Name Telephone Number
Michael A. Zito, Jr./Catherine M. Zito

Address ' City State Zip

\___Ihave no objection to the project described in this correspondence.
I have objection(s) to the project described in this correspondence.

Ut ] (ue 8/2/201 7

Adjacent Riparian Signature

Elizabe¥h Ann Comell 720-34/- 5/ 75
Print or Type Name . Telephone Number
Address City State Zip

19578 N, 73 e, Clodile Az 55708
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Barbara M. Gray, Register of Deed
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DARES” *‘7,‘?"\ REAL ESTATE
ou 154 T) TRANSFER TAX:

sY, 288"

Space Above This Line For Recording Daia

% DEED

This instrument prepared obert B. Hobbs, Jr., a licensed North Carolina Attorney

¢t

D3251-1RH
Return to M. Peebles Harrison, Rose, Harrison & Gilreath, PO Box 1087, Nags Head, NC 27959
Excise Tax:  $877.00 O Tax Parcel: (07480000
Transfer Tax: $4,385.00 (j LT Number  3048-08
O
North Carolina, Dare County o\
THIS GENERAL WARRANTY DEED made this i+ day of v guct ,200g ,byand

between KEN A. STARR and wife, TERRI E;?IARR (hereinafter referred to %S "Grantor"}, and MICHAEL A.
- ZITO, JR. and wife, CATHERINE M. ZITO, &ge mailing address is 11816 Mays Chapel Road, Timonium, MD
21093 (hereinafter referred to as "Grantee"): \/\

WIT%SSETH:

aid by the Grantee, the receipt of which is hereby
veyed, and by these presents does hereby give, grant,

That the Grantor, for a valuable considerati
acknowledged, has given, granted, bargained, sold, and
bargain, sell, and convey unto said Grantee, Grantee's heirs, §upicessors, administrators and assigns, all of that certain
piece, parcel, or tract of land situate, lying and being in the To fNags Head, Nags Head Township, Dare County,
State of North Carolina, and being more particularly describe \9 follows:

Lot No. 48 of the subdivision known as Goose Wing as gown on a map or plat thereof made by
Rose & Purcell, Inc. Engineers, dated January, 1977, and recorded in Map Book 9, Page 57, Public
Registry of Dare County, North Carolina,

The Grantees herein shall have the right of access to the AtlantioQcean and State Road No. 1243
over and across the area designated " Access Areas”, which said rigfiDis to be held in common with
each owner in the subdivigion. -

Together with all of Grantors right, title and interest in and to that certain kf(s‘sl;ent recorded in Book
1678, Page 228, and amended by instruments recorded in Book 1742, Page 149 and Book 1766, P.
¥ BECEIVED

110, of the Dare County Registry. Q)
! '

AUG 1 2018
0]
0

™

Book $Pf7 LR fsET0004
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‘ TR oo ks o Pl o ek D

s Being the same property conveyed to Grantor by Deed filed in Book 1742, Page 150, Dare
o County Registry.

P OHAVE AND TO HOLD the above described lands and premises, together with all appurtenances |
thereungo® belonging, or in anywise appertaining, unto the Grantee, Grantee's heirs, successors,
adnumst@tors and assigns forever.

ANQ‘;?-IE SAID GRANTOR COVENANTS to and with said Grantee, Grantee's heirs, successors,
administrator$, and assigns, that Grantor is lawfully seized in fee simple of said lands and premises, and have
full right and powgr to convey the same to the Grantee in fee simple, and that said lands and premises are
free from any and@ll encumbrances, except as set forth herein, and that the Grantor will warrant and defend
the title against thglawful claims of all persons whomsoever, with the exception of the following: Ad
valorem taxes for th%ar 2009 and subsequent years, easements and restrictions of record, and any local,
county, state, or fedelad laws, ordinances, or regulations relating to zoning, environment, subdivision,
occupancy, use, construetion, or development of the subject property.

IN WITNESS WH'LQEOF, the Grantor has duly executed and sealed this document, this the day and
year first above written.

: C
Gmw‘\ion ﬁ,OO (SEAL) ()4, j %\/\(—SE

Ken A. Starr i L. Starr

\)n
‘3
STATE OF ‘\Jhyw

(COUNTY) (CITV] OF MJ Q)
| O a Notary Public of the (County) (City) of

" V
and State aforesaid, cem@ hat Ken A. Starr and wife, Teni L. Starr personally
appeared before me thls day and acknowledged the g%cutlon of the foregoing instrument.
, Xd

-

Witness my hand and seal this Z/ day 0?

Z
(AFFIX NOTARY SEAL) fl!ﬂ// (Eﬂ 2 jvﬂfo /' /
ggg% sf;al:::::d typaname 7 /Ekvaw/ J?Mé::/-l

My commission expires:ﬂz'_/ i e

" -i : PFFICIAL S ULEEN.
ks ARD CROSL!N

' " cou HESTERFIELD
_ 'n. 4 on Explres

2010
2;.--..-— .-Mu—w-a-fh?l," e

RECEIVED

\/ AUG ¢ 1 2018

O DCM-MHD CITY
OnBook 1777 Page 455-0002



Resolution No. 16-05-015
BOOK 21 25 PAGE 243 (2) Permanent Closing of Seagull Drive

c\ - m ||n i ﬂ Iﬁlm H“m““ e

O
(‘“ . Recorded: 10/12/2016 04:15:49 PM
BY: Claudia Harvington
O . Vanzolia McMurran, Register of Deeds
e Dare County, NC

et Amt: $26.00 NC Excisa Tax: $0.00
Please retum to: Teﬁn of Nags Head, PO Bax 99, Nags Head, NC 27959

S
&
%
2
(‘(

A RESOLUTION ORDERING THE CLOSING OF SEAGULL DRIVE IN SOUTH NAGS HEAD
(Revised 10/5/2016)

WHEREAS, on the 6™ day of Apnfmls the Board of Commissioners of the Town of Nags Head directed the Tewn
Clerk to publish the resolution of iﬁlent of the Board of Commissioners of the Town of Nags Head to consider
closing the north-south portion of G2agull Drive in the Coastiand Times newspaper once each week for four
consecutive weeks and posting sald reslution in two locations along said street advising the public that a public
heating would be conducted in the TowrRMall at 9:00 a,m. on the 1% day of June 2016; AND

WHEREAS, the Town's Board of Comm};\@;ners further directed the Town Clerk to notify by certified mail, all
persons awning property abutting on that Qortion of Seagull Drive proposed to be closed enclosing with such
notification a copy of the resolution of intent; wp

WHEREAS, the Town Clerk has advised the Bc;{r:i of Commissioners that on the date directed she sent notice to
each of safd abutting property owners by certified return recelpt requested advising them of the day, time and
place of the meseting, enclosing a copy of the of Commissioner’s resolution of intent, and advising said
abutting property owners that the question as to the ing to sald portion of Seagul! Drive would be acted upon;
AND

&

WHEREAS, the Town Clerk has advised the Board of issioners that none of the notices sent to abutting
property owners on Seagull Drive has been returned undeli ; AND

WHEREAS, after full and complete consideration of the ther and after having granted full and complete
opportunity for all interested persons to appear and register any objections that they might have with respect to
the closing of said street; AND . ‘

WHEREAS, the north-south portion of Seagull Dr, is constantly thr%ned and damaged by the relentless wave
action of the Atlantic Ocean resuiting In chronic, persistent and inevita Oerosion of that portion of the road; AND

WHEREAS, the north-south partion of Seagull Dr. is located entively wittrii \the Goose Wing subdivision, does not
connect any other public streets, is not needed for the public accessxt® any other streets, neighborhoods,
developments or facilities, and recelves little, if any, use by anyone other I:halrlﬁe owners of approximately nine (9)
properties located along the street and those who rent the cottages located on@os_.e properties; AND

WHEREAS, the cost to maintain and continually repair the north-south portion @Seagull Dr. due to frequent and
inevitable erosion is not justified by the benefit provided to the public by keeping tha? portion of the street open as
a public street; AND

WHEREAS, the Board of Commissioners hereby finds and determines that the closing of yaid street is not contrary
to the public Interest and that no Individual owning property either abutting the streel in the vicinity of said
street or in the subdivision in which sald street is located will, as a resuit of the proposed cighing of the north-south
partion of Seagull Dr., be thereby deprived of a reasonable means of ingress or egress to hi perty; AND

WHEREAS, it appears to the satisfaction of the BOC that the closing of said street will be in th%bl!c interest,

NOW THEREFORE BE IT RESOLVED by the Board of Commissioners of the Town of Nags ﬁ(ead, meeting in
regular session, that the north-south portlon of Seagull Drive located in South Nags Head, as more particularly
described hereafter, is hereby ordered closed and all right, title and interest in those persons owning lots adjacent
to the street; such titie, for the width of the abutting land owned by them, to extend to the centerline of the herein
closed street In accordance with the provision of GS 160A-299(c): All that north-south portion of Seagull Drive
identifled as extending from the property line between Lot 56 (10200 Seagull Drive-Dipaola) and Lot 55 (10204
Seaguil Drive-Fohs) to the north — and running to the property line between Lot 21 (216 Seagull Drive) and Lot 22
(214 Seagull Drive} to the south - of the Goose Wing Subdivision.

RECEIVED

Ronk 2125 Pane 243

AUG ¢ 1 2018

DCM-MHD CITY



Resolution No. 16-09-015
Permanent Closing of Seaqull Drive
BOC September 7, 2016

rights (o all of Seagtyl Drive held by all property owners in Goose Wing Subdivision as shown on and created by the
recorded plak of

Wing Subdivision, which access easements and rights are hereby acknowledged and
resarved to alf pmped@wnefs in the Subdivision,

o

The Town Clerk is hereb sd-dered and directed to file in the office of the Register of Deeds of Dare County a
centifled copy of this resolution. Upon moation duly made by Comr, Demers and duly seconded by Mayor Pro Tem
Walters, the abave resoiution was duly adopted by the Board of Commissioners at a regular meeting held on the 7%
day of September 2016. Upon call for a vate all Commissioners voted in the affirmative.

Provided, however) that this resolution shall not terminate or have any effiect on the existing access easements and

This the 7™ day of September 201(‘5? O
((\
ol
‘eo Robert C. Edwards, Mayor
‘3' Town of Nags Head

v
&,
OO
¢
$®
e
¢
O
o)
STATE OF NORTH CAROLINA O
COUNTY OF DARE o)
. L0\
I /e

» @ Notary Public for said County and Stett, do hereby certify that
Rabert C Edwards perscnally appeared befure me this day and acknowledged th%& execution for the foregolng

Instrument. Q
\X “‘“"II!I""

ZD_JAQ e““ Y"‘:.‘::".:‘..H o

NOTAR;.
Notary Public
Commission expires: [ D ,i‘ g3 UBL\C

-
-
-
-
)
%
77
.

.
2, a...,..-- \'

“,
s, &a
umn“

WITNESS my hand and notarlal seal, this the\.f)ihdav of

O '-u-"'
3 \‘
la;"" " “"‘\\

l'
""

RECEIVED

AUG ¢ 1 2018
DCM-MHD CITY

Rnnmk 941728 Damna 2AA
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. AREA BY COORDINATE COMPUTATION =
. FULR.M. ZONE: AS SHOWN

. PIN NO.: 14 071815 73 Q373

. RECORDED REFERENCE: M.B. 8, PG. 57; DB 1777, PG 455
. MINIMUM BUILDING UNES (MBL), IF SHOWN HEREON, ARE PER THE

QTES:
. THIS SURVEY IS SUBJECT TO ANY FACTS THAT MAY BE

DISCLOSED BY A FULL AND ACCURATE TITLE SEARCH.

iy
CURRENT LOCAL ZONING REGULATIONS., OTHER SETBACKS ‘9'
AND/OR RESTRICTIONS MAY APPLY AND MUST BE VERIFIED
PRIOR TO CONSTRUCTION.

. ELEVATIONS (NAVD 1988): AS SHOWN
. PROPOSED LOT COVERAGE: 2,001 S.F. (29.0%)
. SITE PLAN REQUIREMENTS PER TOWN OF NAGS HEAD

ZONING ORD. ARTICLE IV=SEC 48-123 AND ARTICLE I
SEC 48-84. ’

" &5

10.182 SF. (6,909 SF. WEST OF STATIC VEG. LINE)

10. THIS PROPERTY LIES WITHIN THE 540 FT C.AM.A. O.E.A/AE.C.
AND THE 180 FT. C.AM.A. STRUCTURE SETBACK. ~
‘.3
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I, MANSON RAY MEEKINS, CERTIFY THAT THIS PLAT WAS DRAWN UNDER .80 b
WY SUPERVISION FROM AN ACTUAL SURVEY MADE UNDER MY SUBZRMSION ,
(DEED DESCRIPTION RECCRDED I BOOK _1777, PAGE _455 ) 2 WASH OUT
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THAT THE RATIO OF PRECISON AS CALCULATED'S 1/10,000+; AT Tis. |
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MICHAFEL A. ZITO, JR. & CATHERINE M. ZITO

LOT 48 & ADJACENT PARCEL -
NAGS HFEAD TOWNSHIP —

SURVEY/ SITE PLAN FOR

GOOSEWING — NAGS HEAD

1 inch =

FILE: 1707822 SURVEYE_D:‘lO/18/17 CE

30

ft.

PLATTED: 10/30/17_MJ

DARE COUNTY — NORTH CAROLINA

SEABOARD SURVEYING & PLANNING, INC. C—1536
1703F W. WOOD HILL DR., P.O. BOX 58, NAGS HEAD, NC 27959
OFFICE: (252) 480-9998 FAX: (252) 480—0571
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Locality - Kua%sv LLQQJJ . . PoimitNumber AE; ~03(" ",
OQEnanmxd_x-_Estuhﬁnn Shorsline ORW Shareline Publ{o Tynst Shirelitn____ Gther L *
o ' . (For official usa onby) . o , :
) | Received
AUG 0 4 2007
LAND OWNER - MAILING ADDRESS . . -
Neme Michael A, Zito, Jr. and wife, Catherine M. Zito DQM,E_Q
Address 11816 Mays .Chapel Road
City __Timonium State D Zip_21093 Phome __410-274-7448
. Bmail czito@lighth‘;useha.com mazito@kpmg.com
" AUTHORIZED AGENT
Name__Christopher L. Seawell

Address P- 0.. Box 339

Zip 27954 Phone _252-473-3484

City _ Manteo State __NC

Email __¢seawell@manteolaw.com

LOCATION OF PROJECT: (Address, strect niame and/or directions to site; name of the 2djacent waterbody.)
[T £ RS ~% S ZD
4

10224 E Sea Gull Drive, Nags.Head, NC 27959

-

DESCRIFTION OF PROJECT: (List aft proposed construction and land distarbance.)

Construction of residence.

SIZE OF LOT/PARCEL: 10,192 square feet aores
PROPOSED USE: Residential [X]  (Single-faroily [X] Multi-family []) Commetcialfndusitial [0 Other [T]

COMPLETE, EITHER (1) OR (%) BELOW (Contact your Lecal Permit Officer if you are not sure whick AEC applles
10 your proporly): ’

(1) OCEAN HAZARD AECs: TOTAL FLOOR AREA OF PROPOSED STRUCT
air conditioned living space, parking elevated sbove ground level, non-conditioned space glevated

excluding non-load-beating attic space) -
(2) COASTAL SHORELINE AECs: SIZE OF BI'J]LDING FOOTPRINT AND OTHER IMPERVICUS OR BUILT

UPON SURFACES: gquare feet (inoludes the aren of the foundation of all buildings, driveways, covered decks,
concrete or masonty patios, eto, that are within the appliceble ARC, Attach your caloulations with the project drawing.}

STACE STORMWATER MANAGEMENT PERMIT: Js tho project located i an aree subject 1o a State
Stormwater Management Permit issued by tho NC Division of Energy, Mineral and Land Resources (DEMLR)?

YES NO X
If yes, st the total built upon area/impervions surface allowed for your lot or parcel:

square feet,




$

OTHER PERMITS MAY BE REQUIRED: The activity you &te platning may require permits other than the CAMA.
mirior dsvelopment permit, inctuding, but not Hmited to: Deinking Water Wall, Septio Thnk (or other senitary waste
treatment-system), Building, Bleoctrioal, Pinmbing, Heating and Alr Conditioning, Tnsulution and Bnergy Conservution, FIA.
Certification, Sand Duno, Sediment Cantrol, Subdivision Approval, Mobile Home Park Approval, Highway Conneotlon, and
ofbers. Cheok with your Local Permit Officer for more information. -

STATEMENT OF OWNERSHIP: ' :
1, the undersigned, an applicant for a CAMA minor devolopment pernit, being cither the owner of propetty in an AEC ora
pergon autharizod to act as an agent for putposes of applying for a CAMA minor development parmit, certify that the person

Tisted as fandowner on this spplivation has a signifleant interest in the real property desaribed therein. This interest can be

dogaribed as: (check one)
X _an avmer or record title, Title is vested in name of Michael A. Zit;u. Jr. and wife, Catherine M. Zdto,
see Deed Book 1777 page_455 intha___Pare County Registry of Deeds. .
an owner by virtue of inheritance, Applicant ia an heir to the estate of
. _; probete wag in County.

if athar inferest, such ag written contract or lease, explain helow or use a separato shect & attach to this application.

NOTIFICATION OF ADJACENT RIPARIAN PROPERTY OWNERS:
I fixthermore certify that the following persons aro ownerd of properties adjoining this property. I affirm that ] heve givea .

ACTUAL NOTICE to each of thom concerning my intent to develop this property and to apply for a CAMA permit.

(Name) (Adarese)
‘19518 N 73rd Avenue, Glendale, AZ 85308

(1) _._Elizabeth Ann Conmell
(2) Jarrod Mandpzzl & wife, Marila Mandozzd 168 Venetian Drive, Tslamorada,FL—33036

&) !
@

ACKNOWLEDGEMENTS: ' L.
1, tho undersigned, acknowledge that the land owner i3 awnre that the prapased development s planned for an areh-which
flooding. T acknowledge that the Local Permit Officer has explained to me the particu-

may be suaceptible to erosion and/or
1ar hazard problems associated with this lot, This explenation was accompanted by recommendations congexning stabiliza-

tion and foodproofing techniques.

Y Furthermore oeréfy that I am anfhorized fo grant, shd do in faot grant, pertaission to Division of Cosstal Management staff
the Local Parmit Officer aud theit agents to anier on the aforementioned lands in oopnection with evaluating information ’

relatéd to this penmit epplication.
e S0 dayef. 120/ 7

Landowner m‘pﬁ(o?f authorized to act as hig/bpf agent for purpose of filing & CAMA permit epplication

This application includes: general information (this form), a site drawing a3 described on the back of this application, the

ownership siatement, the Ocaan Hazard AEC Notice where necessary, & check for $100.00 made payable to the locality and .

any informatiors as may be provided orally by ihe applicant. Tha detaily of ihe application as described by thesa sources are
1t which may be issuad. Deviation from these details will constitute a violation af

incorporaied without reference In any perm .
any permii. Any person developing in an AEC without permit is sulject to civil, criminal and ddministrative action.

- s
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SITE PLAN FOR

MICHAEL A. JR. & CATHERINE ZITO
10224 E. SEA GULL DRIVE
LOT 48, GOOSE WING
TOWN OF NAGS HEAD, DARE COUNTY, N.C.

OURAPHIC SCALE 1° = 30°

w‘:'-w l n:;‘—'unv Im"m. !m-:ml'““' o 1
ENVIRONMENTAL, FROFESSIONALS, INC.

Planning for a Better Environment
1404 S, Virginla Dore Trob
P.O. BOX 3588 — WILL DEVIL HILLS, NC 27040
FHONE (282) 4¢-0030 FAX (252} 401-0751




AGENT AUTHORIZATION FOR CAMA PERMIT APPLICATION

Name of Property Owner Requesting Permit. _ Michael A, Zito, Jr. and wife, Catheﬁine

Mailing Address: 11816 Mays Chapel Road

Timonium, MD 21093

Phone Number: 410-274-7448

Emait Address: mazlto@kpme, com

| certify that ! have authorized _ Christopher L., Seawell )
Agent / Contractor

to act on my behalf, for the purpose of applying for and obtaining all CAMA permits

necessary for the following proposed development; Construction of a residence.

at my property located at__10224 E Sea Gull Drive, Nags Head, North Carolina ,

In __Dare County.

I furthermore cerllfy that | am authorized to grant, and do in fact grant permission (o
Divislon of Coastal Management staff, the Local Permit Officer and thelr agents to enter
on the aforementioned lands In connection with evaluating Information related to this

permit application.
Property Owner Information:

o , 2 ?ﬁ//}ﬁé
U

fgnaty

Michael A, Zito, Jr./Catherine M. Zito
Frint or Type Name

TiHa

7 124 1 77
Date

This certification is valid through I J

Revised Mar, 2016

Zito




OCEAN HAZARD AEC NOTICE

Project Is in an: _X_ Ocean Erodibis Area

Z 3\

inlet Hazard Area

High Hazard Flood Area

Property Ownar:
Proparty Address: lozzy €. Seo. o\ Dy,
Date Lot Was Platted:

This notice iz intended to-make you, the applicant, aware of the
specinl risks and conditions assoclated with development in this
ares, which is subject to natural hazards such s storms, erosion
and currenis, The rules of the Coastal Resources Commission
require that you receiva an ABC - Hazard Notice and
acknowledge that notice in writing hefore a permil for
davelopment can be issued.

The Commission’s rules on bnilding standards, ocennfront
setbacks and dune alterations aro designed to minimize, but not
eliminate, property losa from hazards. By granting permits, the
Constal Resources Cammiralon does not guarautea the safety of
the development and assumes no Hability for future damage to
the dovelopmont. Permits issued in the Ocean Hazard Area of
EBnvironmental Concern inolude the condition that structures be
relacated or dismantled if they becons Imminently threatened
by changes in shoreline configuration. The structure(s) must be
relocated or dismentled within two (2) years of becoming
imminently threatened, and in any cese upen its collapse or
subsidence, _

The best availuble information, as accepted by the Coastal
Resources Commission, indicates that the armual long-term
avemge ocean erodion rate for the area wl:ere your property is
lacated is foet per year.

The rate was established by careful analysis of aerial
photographs of tha coastline taken over the past 50 yeats,

Stydigs algo indicate that the shoreline could move as much as
feet Iandward in & major storm.

T{G flood walers in a major storm are predicted to be about
foet deep in this area.

Preferred gceanfront protection measureg are-beach nourishment
and relocation of threatened atructures. Hacd erosion control
structures such ag bulkheads, seawalls, revetments, groins, Jettics
and breekwaters are prohibited. Tempomry sand bags may be
avtharized under cortain conditions,

The applicant must acknowledge this information and

requirements by signing this notice in the space below. Without
the proper sighature, the application will not be complete,

7”47[7 72y} 7
(j Dato

SPECIAL NOTE: This hazard notice i3 reguired for
development in areas subject to sudden and massive storms and
erosion. Pormits issued for development in this area expire on
December 31 of the third year following the ysar in which the
permit was issued, Shortly befors work beging on the project
gite, the Looal Permit Officer must be contaoted to determine the
vegetation line and setback distance at your site. If the property
has seon little change since the time of permit issuance, and the
propoted development can still meet the setback rcquirement,
the LPO will inform you thut you may begin work. Substantial
progress on the project must bo made within 60 days of this
setback datermination, or the setback must be rameasured, Also,
the ocourrence of a major shoreline chenge as the result of a

storm within the 60-day period will necessilate rameasurement.

of the setback. It I3 important that you check with the LPO
before the permit expires for official approval to continue the
work after the permit has expired, Cenerally, if foundation
pilings have been placed and substantial progress is continuing,
permit renewal can ba suthorized, It is unlawful to continue

wark after permit expiration,
For more inforination, contaci:

K@.\\q \J\\qoo{-’('

Local Pennlt Offfcor

{0 box A4 fans \kea\& NC

Addrass

/fﬂwr\ ot (\9&@\; Hu\J

Locaﬂly

2572 <« 44U -Y 016

Phone Number

@<?a:ﬂ57“*gg

Revised May 2010




County of Dare, North Carolina

*Owner and Parcel information is based on current data on file and was last updated on August 03 2018

Primary {100%) Owner Information:
ZITO, MICHAEL A JR EUX

21TO, CATHERINE M EUX

11816 MAYS CHAPEL RD

TIMONIUM MD 21093

Parcel Information:

Parcel: 007480000 PIN: 071815730373
District: 14- NAGS HEAD

Subdivision: GOOSE WING

LotBlkSect: LOT: 48 BLK: SEC:

Multiple Lots: -

PlatCabSlide: PL: 9 5L: 57 Units: 0
Deed Date: 10/12/2016

BKPg: 2125/0243 — RErec«TI oA ~ScaFing

~+ ORI ve
Parcel Status: ACTIVE  ~ =~ = *“ Ve
Dued E’.J"'Z.T}z,nn_p - ‘Bi’ﬂb- I'T'??f*fs,s

Property Use: VACANT LAND (PRIVATE}

BUILDING USE 85 FEATURES
Building Use:

Exterior Walls:

Full Baths:

Bedrooms:

Heat-Fuel:

Heat-Type:

Air Conditioning:

Tax Year Bldg Value: $0

Half Baths:

007480-000 14-071815-149

03/11

10224 E SEA GULL DR

Mext Year Bldg Value: 50

Actual Year Built:

Finished sqft for building 1:
Total Finished SqFt for all bldgs: O

Disclaimer: In instances where a dwelling contains unfinished living area, the square footage of that area is
included in the total finished sgft on this record. However, the assessed value for finish has been removed.

MISCELLANEQUS USE Tax Year Misc Value: 50

LAND USE
Land Description : 14-Ocean front

TOTAL LAND AREA: 6000 square feet

Tax Year Land Value: $78,900

Next Year Misc Value: 50

Mext Year Land Value: $78,500

Next Year Total Value: $78,900

e ———Tax Year Total Value: $78,900

*Values shown are on file as of August 03 2018




PIA M FORD, REAL ESTATE APPRAISER

OORIIEOT T8
Uniform Residential Appraisal Report Fie No, 53062255

[ Tne puspose of this summary aspiaisal teport is 1o provide the ‘eadericimnt with as accurats, snd adequataly supperted. opinign of the markat value of the sulpect poperty.

Property Address 10224 E SEA GULL DRIVE City NAGS HEAD Steta NC 1o Cooe 27858-8973
MICHAEL AND CATHERINE ZITO Ot of Pt Recoiy KER AND TERRI STARR County DARE

Legal Description LOT 48, GOOSE WING, PLAT CABINET 9, SLIDE 57, BCR.
Assessor's Parcel # 007480000 Tax Yex 2008 RE Tawes 3 107185

3 Neig Home SOUTH NAGS HEAD AREA Wap Reforence 071815639295 Censes It

& . ()mer [ Jienmn | Jvacwx Soecal Ass s NONE KNOVN [ irun woss T Jpor your L Jper montts
Assiorn Type m Puciase X Refinance Tramacson Canex {desardel
Lender/Chont WELLS FARGQ BANK N.A. - 038493 Addresy 115 FULFORD AVENUE, #102, BEL AIR, MO 21014
\smwr\xwz@mm!«mamnmaﬂummghnmmm\myummmmdma Yos

W Raport datn souwcals) used, offenng price{s), and detrts) MLSES6312 - CURRENTLY OFFERED AT $449 000 - UNDER CONTRACT EOR 3438 500 - DAYS ON

: MARKET: 48,
i @cﬁd D&dnmmﬁzelmmfmmrmtmmwmmm, Explakt the results of the anafysis of the conradt for sale of wivy the aslysis was not performed
THE SALES CONTRACT APPEARS AS NORMAL AND APPEARS TO BE AN ARMSA ENGTH TRANSACTION.

§ Contract Prce § 438,500 Date of Conract 0711712008 Is the property safer the ownes of puokc tecod? [ X]Ves [ INo  Data Sourcefs) TAX OFFICE
.].' Is thate any finacial assistance (o Charges, Sale concessions. gt o downpayenk 2ssistance, eiC) 10 b2 paid by any party on bonall of Bus barrower? @Yes Duo
3 ¥ ‘fos. rEpont the torsl ollar amount and deszribe the terms w e pasd. 3 4,500 CLOSING COSTS

ot Race _racial gasition of the ; 1 a8 (ot »sai faCtors.

L EE) ti p % L R e & - g ey i Pomar 1 Lara e

M Loxation |_Juban [l Vahes | Jincreasi | X) St Deciing | _PRIGE AGE | OneUng 65 %
A Sua-Up L JOver 75% IX12575% Under 25% | DemandSupoly ) Shortage in Batance L Over Supedy | 3000} fyrs) 24Uk %
o Gromn Rapid Stace Siows Marketing Time | Junder 3 ouhs (X136 mits Ovet § it 226 tow  NEW | Muly-Famiy %
i N darkes OREGON INLET TO THE SOUTH, KILE DEVIL HILLS TO THE NORTH, 1000~ High 65+ | Commercial 10%
‘.; ATLANTIC GCEAN TO THE EAST, MANTEQ TO THE WEST. 500 Prad _25-30 | Otner HBx
"_, hood Descripton. THE SUBJECT REPRESENTS THE QVERALL MARKETING AREA OF NAGS HEAD - OCEANFRONT - LOCATED ON THE

= OUTER BANKS OF NORTH CAROUNA WHERE LAND TO VALUE RATIOS TYPICALLY EXCEED THE NORM. ALL SERVICES OF THE AREA ARE
CONSIDERED TO BE WITHIN A SHORT COMMUTE. NO ADVERSE INFLUENCES ARE EVIDENT

Marker Conditions (incuding support for the atiove conchisions) SALES WATHIN THE AREA TEND TO BE SEASONAL WITH HIGHER SALES VOLUME IN THE
W LATE WINTERVEARLY SPRING BEFORE THE “HIGH SEASON" BEGINS, SALES ARE TYPICALLY CONVENTIONAL IN NATURE WITH SALES

W CONCESSIONS UNCOMMON.

'm REFER TO RECORDED PLAT Area 18 ACRE Srape MOSTLY RECTANGULAR _View OCEAN VIEW
D g Classification RESIDENTIAL Zoring Descripfion SINGLE FAMILY
Saning Compitnoe |X)Legal L) Leqal Norconfortring (Grancfsthered Use) | INg Zoning [ eqal {dwscribe)

ismekrghes!andbestmeolmesmjeapmpmyasmpvmd(ocaspmuosedperpmsarﬂspecmnmsKb&pfasemusa? @Ygs DNO # No, descrie.

W Utilitios Pubiic _ Other {desciiha) Public  Othwar (describa) Ot sia fmproventents—Tyon Public  Privats
Meeroy D[] Water X  OJ Swesr ASPHALT PVMNT
ol Gas Lt Saniary Sewer U1 Ix] PRIVATE SEPTIC __ Aley

FEtA Speual Flood Harwd Aen[R1ves | INo _ FEMA Flood Zone VE FEMA Map ¢ 375358 0718J FEMA Map Date 09/20:2008

Are the utitias and off-ske ing cypreat for the masket arma?_ [X)Yes | JNo i Mo, desoribe.

Are there any atverse Site condRions o extesnal factors (easements, an 4 f fand uses, eke.y? Dvcs @No i Yes, desciibe.  THE SUBJECT

REPRESENTS A TYPICAL BUILDING LOT FOR THE AREA, WITH TYPICAL UTILITY EASEMENTS TO ACCOMOUATE SERVICES. THE SUBJECT
PROPERTY HAS A PRIVATE SEPTIC TANK WHICH {8 VERY COMMON FOR THE AREA AND HAS NO ADVERSE EFFECT ON THE PROPERTY
VALUE

S L GOmRAL Do T AT ORI g
unts 1 XJOne | JOne with Accossary Unk Lﬁcomme Simb | JCraw Space Foundation Wals_ PILINGS/AVE Floors VYLW LAMICPTIA
b ot Stoies 2 |_Jruip t ) Partiat Basement | Exterior Walls FIBER CMNTIAVE | wals PANELLING/AVE
Ddper. [ aw [ Js 0etsemt unaf 8 Az sq 1t | Roof Surface ASPHLT SHNGLES/] TamiFinsh __PTD/STD WOOD/A
W Jexssg [ Jproposed [ funder Const. | Basement Finksh % | Gutters & Dovmspouts NONE/N/A Buth Fioor___ VINYLJAVE
 Design (Siyle) 2-STORY-FBR CMNT T ) Outside EnayExt__ | Iswmp Pump | Window Type VINYLIAVE Balh Wainseot_FIBERGLASSIAVE
Yeor But 1982 Evdance o[ |infuctation Stom 52 INSULATED/AVE | Car Stovage Nore:
Effectrve Age (Y15} 13 22 5S Settlement Screns YES/AVE Orveway  FolCas 2
) At HNone Heating X FWA I HWEB Radiant] Amenitios WoodStovefsy # | Drivewny Susface GRAVEL/DIRT
Wi Jorop s Susies other | Fent ELECTRIC Fiapiace(s) £ Fence Garage  #ofCars
(I Scutle i Cential Ar Condioning Patio/Dack Poret Carprt ¥ ol Cars
B frnished Healed Individyat Other Poot Other At L ibet | Jeuiti
(& fogiaces P |Refigersior X RangeiOven_| X | Distrasher Microsave__|P |Washer ou:

3 Finished ares above gratde cor&ams 7 Rooms 4 B 3 Bapys) 1,833 Sgu_a:e Feet ['4 Gmss L,mg Area Above Grade
'. Addional leatres (specal energy oficiont tems, etc). PORCH AND DECK OCEANSIDE WITH CCEAN VIEWS; VAU - i ¥iava

FOUR SKYLIGHTS AND CEILING FAN, UPDATED WINDOWS AND SIOING.
£ Desobe the condition of the orepenty fnckiding needed repairs, deteriorat g, sic). UPON INSPECTION, THE SUBJECT APPEARS IN AVERAGE

Jl CONDITION, CONSISTENT WITH TS AGE AND MARKETING AREA.

Are there any physical deficencies os adverse canditions (hat affect the Bvabitity, soundness, of sewctixal inegrty of the opesty? DV&S @ No ¥ Yes, describe.

Does the property gensrally confornt o the ieighborhood {functions utildy, style, conditkon, use, cusstiuction, ete)? [EYes DNo o No, describe.

= Wi Fom 70 arch K0h Priuces wsing ACH sebwats, 308 IH 8721 wrew acoewh e150 ¥ arrws bAne Forrn Y00H Whaech 705
Pagn 1ol 8 Y03 6K
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SKETCH CALCULATIONS Perimetsr Area
3 At:282x325= 918.5
FistFoor i85
AZ:282x32.5= 8185
A2

Second Floor 9185
: Totd Living Area 1833.0

104 QUEEN COURT, KILL DEVIL. HILLS, NG 27848 262.441-8509/800.783-2884
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From: Carver, Yvonne

To: Goebel, Christine A
Subject: FW: [External] RE: Zito property
Date: Wednesday, August 8, 2018 5:15:21 PM

Yvonne B. Carver

Field Representative & District LPO Coordinator
Division of Coastal Management

NC Department of Environmental Quality

252-264-3901, ext. 232
252-331-2951 (fax)
yvonne.carver@ncdenr.gov
401 S. Griffin St., Ste 300
Elizabeth City, NC 27909

Email correspondence to and from this address is subject to the
North Carolina Public Records Law and may be disclosed to third parties.

https://deqg.nc.gov/about/divisions/coastal-management/

From: Kelly Wyatt [mailto:kelly.wyatt@nagsheadnc.gov]
Sent: Tuesday, October 17, 2017 1:25 PM

To: George Wood <obxwood@yahoo.com>

Cc: Chris Seawell <CSeawell@manteolaw.com>; Carver, Yvonne <yvonne.carver@ncdenr.gov>; Margaux Kerr
<margaux.kerr@nagsheadnc.gov>

Subject: [External] RE: Zito property

CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless
you verify that the attachment and content are safe. Send all suspicious email as an attachment to
report.spam@nc.gov.

Thank you for such a quick update - we will be on the lookout!

Kelly Wyatt, CZO, NCLID

Deputy Planning Director & Zoning Administrator Town of Nags Head Department Phone: 252-441-7016 Direct
Phone: 252-449-6042

Fax: 252-441-4290

Email: Kelly.wyatt@nagsheadnc.gov

Website: www.nagsheadnc.gov

From: George Wood

Sent: Tuesday, October 17, 2017 1:17 PM

To: Kelly Wyatt

Cc: Chris Seawell; Yvonne Carver; Margaux Kerr
Subject: Re: Zito property


mailto:yvonne.carver@ncdenr.gov
mailto:Christine.Goebel@NCDENR.GOV
https://deq.nc.gov/about/divisions/coastal-management/
mailto:kelly.wyatt@nagsheadnc.gov

The applicant has engaged a surveyor to prepare the plat in accordance with the Town’s requirement. Certainly we
had hoped to avoid this additional expense but recognize the necessity of the Town to have a plan that meets the
submittal criteria.

>0n Oct 17, 2017, at 1:02 PM, Kelly Wyatt <kelly.wyatt@nagsheadnc.gov> wrote:

>

> Good Afternoon Gentlemen-

>

> | am just following up on the CAMA Minor Permit submission for the Zito property located at 10224 E. Seagull
Drive. This application was submitted on August 4, 2017 and since then there has been a couple of exchanges
regarding the completeness of the application, the most recent on August 29th (see below). | have not heard a
response to date - please let me know how you would like to proceed.

>

> Thank you,

> Kelly Wyatt

>

> Kelly Wyatt, CZO, NCLID

> Deputy Planning Director & Zoning Administrator Town of Nags Head

> Department Phone: 252-441-7016 Direct Phone: 252-449-6042

> Fax: 252-441-4290

> Email: Kelly.wyatt@nagsheadnc.gov

> Website: www.nagsheadnc.gov

> From: Kelly Wyatt

> Sent: Tuesday, August 29, 2017 8:44 AM

> To: George Wood

> Cc: Margaux Kerr; Chris Seawell; Andy Garman

> Subject: RE: Zito property

>

> Good Morning Mr. Wood-

> Thank you for your response. Unfortunately we cannot vary the requirements for the CAMA Minor Permit
submittal. We need to be consistent with all submittals and believe it is even more so important to have a proper
and accurate record of document submittals, etc. if the property owner proceeds to the CRC. | am sorry we cannot
relief but again, we need to be consistent.

> Thank you,

> Kelly

>

> Kelly Wyatt, CZO, NCLID

> Deputy Planning Director & Zoning Administrator Town of Nags Head

> Department Phone: 252-441-7016 Direct Phone: 252-449-6042

> Fax: 252-441-4290

> Email: Kelly.wyatt@nagsheadnc.gov

> Website: www.nagsheadnc.gov

> From: George Wood

> Sent: Thursday, August 24, 2017 11:13 AM

> To: Kelly Wyatt

> Cc: Margaux Kerr; Chris Seawell

> Subject: Re: Zito property

>

> | talked with Mr. Seawell last night regarding this matter. We had hoped to minimize the cost to Ms. Zito so we
could proceed to the CRC for the hearing. Is or can there be any relief from these requirements?
>> 0On Aug 24, 2017, at 10:42 AM, Kelly Wyatt <kelly.wyatt@nagsheadnc.gov> wrote:

>>

>> Good Morning George-



>> | just want to confirm that you are in receipt of the email below - again, the Zito CAMA application will remain
on hold until this information is provided.

>> Thank you,

>> Kelly Wyatt

>>

>> Kelly Wyatt, CZO, NCLID

>> Deputy Planning Director & Zoning Administrator Town of Nags Head
>> Department Phone: 252-441-7016 Direct Phone: 252-449-6042

>> Fax: 252-441-4290

>> Email: Kelly.wyatt@nagsheadnc.gov

>> Website: www.nagsheadnc.gov

>>

>> From: Kelly Wyatt

>> Sent: Tuesday, August 15, 2017 4:29 PM

>> To: George Wood

>> Cc: Margaux Kerr

>> Subject: RE: Zito property

>>

>> Good Afternoon George-

>> Hope you are doing well. | am reviewing the CAMA Application for Zito at 10224 Seagull. | realize that Mr.
Seawell is the "applicant" but wanted to touch base with you on the site plan. A few things I noticed, which would
render the application incomplete and place it "on-hold", concerns follow:

>>

>> - The site plan is not drawn to scale - it seems it likely was at some point but what was provided to us was a 8.5 x
11 s0, 1" = 30" is not accurate.

>> - |s this a survey prepared by a licensed surveyor? New construction, should be prepared by a surveyor if it is
not.

>> - The property is located in an area with an Erosion Rate of 6 ft. per year resulting in an 180 foot setback and the
OEA at 540 feet. The setback line and OEA need to be on the survey.

>> - Local setback lines are not shown.

>> - Driveway, access should be shown.

>> - Septic location, repair area should be shown.

>> - Any dune disturbances must be shown.

>>

>> Please get back with me on these items as soon as possible.

>>

>> Thank you,

>> Kelly Wyatt

>>

>>

>>

>> Kelly Wyatt, CZO, NCLID

>> Deputy Planning Director & Zoning Administrator Town of Nags Head

>> Department Phone: 252-441-7016 Direct Phone: 252-449-6042

>> Fax: 252-441-4290

>> Email: Kelly.wyatt@nagsheadnc.gov

>> Website: www.nagsheadnc.gov

>>

>> From: Kelly Wyatt

>> Sent: Wednesday, January 18, 2017 2:22 PM

>> To: George Wood

>> Subject: RE: Zito property

>>

>> Thanks George - if you can keep us in the loop that would be great.
>>



>> Kelly Wyatt, CZO, NCLID

>> Deputy Planning Director & Zoning Administrator Town of Nags Head
>> Department Phone: 252-441-7016 Direct Phone: 252-449-6042

>> Fax: 252-441-4290

>> Email: Kelly.wyatt@nagsheadnc.gov

>> Website: www.nagsheadnc.gov

>>

>> From: George Wood

>> Sent: Wednesday, January 11, 2017 4:13 PM

>> To: Kelly Wyatt

>> Subject: Re: Zito property

>>

>> Yep got it. Talked with Chris Seawell today and he is going to advise

>> her on which option to pursue, permits to rebuild or pursue payment

>> from the insurance company. | will try to get a schedule

>>

>> George Wood

>> PO Box 3368

>> Kill Devil Hills, NC 27948

>> 252-423-1234

>> www.woodywrites.com

>>

>>>0nJan 11, 2017, at 3:57 PM, Kelly Wyatt <kelly.wyatt@nagsheadnc.gov> wrote:
>>>

>>> Hi George,

>>> Just wondering if you received my voice message regarding the zito property?
>>> Thanks, Kelly

>>>

>>>

>>> Sent from my iPhone

>>>

>>>> On Dec 20, 2016, at 5:01 PM, George Wood <obxwood@yahoo.com> wrote:
>>>>

>>>> Thx. Just want to make sure I do not get her into trouble

>>>>

>>>> George Wood

>>>> PO Box 3368

>>>> Kill Devil Hills, NC 27948

>>>> 252-423-1234

>>>> www.woodywrites.com

>>>> Try

>>>>> On Dec 20, 2016, at 4:19 PM, Kelly Wyatt <kelly.wyatt@nagsheadnc.gov> wrote:
>>>>>

>>>>> Good Afternoon George-

>>>>> Just following up on our conversation from earlier today - | have mentioned bonding of the septic removal to
Andy Garman and he feels like we will need our Town Attorney to weigh in on this one. As soon as we hear from
the attorney I will let you know.

>>>>> Thanks so much - talk soon,

>>>>> Kelly

>>>>>

>>>>>

>>>>> Kelly Wyatt, CZO, NCLID

>>>>> Deputy Planning Director & Zoning Administrator Town of Nags Head
>>>>> Department Phone: 252-441-7016 Direct Phone: 252-449-6042

>>>>> Fax: 252-441-4290

>>>>> Email:



>>>>> Kelly.wyatt@nagsheadnc.gov<mailto:Kelly.wyatt@nagsheadnc.gov>
>>>>> Website: www.nagsheadnc.gov<http://www.nagsheadnc.gov/>
>>>5>>

>>>>> <winmail.dat>

>>>>

>>> <winmail.dat>
>>

>> <winmail.dat>
>

> <winmail.dat>


mailto:Kelly.wyatt@nagsheadnc.gov
http://www.nagsheadnc.gov/

Please make your written arguments that Petitioner meets these criteria on a separate piece of paper.
The Commission notes that there are some opinions of the State Bar which indicate that non-attorneys
may not represent others at quasi-fudicial proceedings such as a variance hearing before the Commission.

These opinions note that the practice of professionals, such as engineers, SUFVEVOFS OF CORLFactors,
representing others in quasi-judicial proceedings through written or oral argument, may be considered
the practice of law. Before you proceed with this variance request, vou may wish to seek the advice of
counsel before having a non-lawyer represent your interests through preparation of this Petition.

For this variance request to be complete, the petitioner must provide the information listed
below. The undersigned petitioner verifies that this variance request is complete and
includes:
1. The name and location of the development as identified on the permit application is:
Michael A. Zito, Jr. and wife, Catherine M. Zito
Application Number — 17-36
10224 E. Sea Gull Drive, Nags Head, North Carolina

2. A copy of the permit decision for the development in question is attached as Exhibit “A”.

3. A copy of the deed to the property on which the proposed development would be located
is attached as Exhibit “B”;

4. A description of the proposed project and plat is attached as Exhibit “C”.

5. Approved wastewater permit is attached as Exhibit “D”.
5. It is stipulated the proposed development is inconsistent with the rule at issue.
6. Proof that notice was sent to adjacent owners and objectors*, as required by 15A

0701(c)(7); See attached Exhibit “E”.

oiid ursuant to statute, the undersigned hereby requests a variance.

&~ K July 31, 2018
Signgtire of Pet1t1(i;1§r{ﬂf’ Attorney Date
Christoptier L. Seawél cseawell{@manteolaw.com
Printed Name of Petitioner or Attorney Email address of Petitioner or Attorney
P. 0. Box 33 (252) 473-3484
Mailing Address Telephone Number of Petitioner or Attorney
Manteo, NC 27954 (252) 473-2046
City / State Zip  Fax Number of Petitioner or Attorney
2
RECEIVED
AUG 01 2018

DCM-MHD CITY



Improvement Permit
County of Dare

PO Box Drawer 1000
Manteo NC 27954

27602

1 Phone: (252) 475-5080

DARE COUNTY DEPARTMENT OF PUBLIC HEALI‘H

An Improvement Permit (IP) issued pursuant to this apphcaﬁlon is not affected by chﬁ'nge in ownership provided
the site and wastewater characteristics remain unchanged, An IP issued with a plat is va.hd without expiration. An

IP issued with a site pla.n is valid for 60 months from the date of i issuance. 1 . _
il
PIN: 071815730373 Parcel 007480000 Permit#: 27602

b
Owner Name: ZITO, MICHAEL A JR "Permit Date: 3/1/2018
Owner Address: 11816 MAYS CHAPEL RD [E'enmt Type: Residential
Owner Address; . - _ bwner Phone: g%%rgooo-
TIMONIUM, MD21093 ' fj -
DBA - | ?f
Location: 10224 B SEA GULL DR NAGS HEAD, NC .
* Subdivision: GOOSE WING - LOT: 48 BLK: SEC: ;
Category of System: s25 } f
Type of Tank: 5-25 ' Size of Tank (gallons); 0
" Type of System: _ 825 )
Amount of Tile (feef): 0 ' Width of Ditch: ) 0
Rock Under (inches): . 0 " Rock Above (inches): - 0
Number of Bedrooms 4 | :
Sleeping Capacity (persons): 8 © Gallons per Day: 0
Type of Water: §-25 i Previous Permit Number:
Feet from Water Supply: 0 + Feet from Body of Wafier: : 0
Feet from Property Line: o . Feet from Building: 0
Comments: ’ !:

REBUILD HOUSE THAT BURNED DOWN AND CONNECT TO EXISTING SEPTIC TANK

Note: This Permit is issued subject to a]l provisions of the 15A NCAC .1900 rules got verning the installation of

" septic systems. The person making the installation must notify the Health Departmenﬂ when the septic tank system
is ready for inspection. If any septic tank system or part theréof is covered before bemg inspected and approved, it
shall be uncovered at the direction of the Health Officer at the expense of the one respons1ble for making the
installation.

Tssued 3/1/2018 By: ' sevirer Permit Fee: 0

Rob Crawford %C '1) \({g . Mh :
ij.ronmental Health Specialist Apphcant Slgnaﬁpé George ! iWood

RECEIVED

AUB 012018

DCM-MHD CITY



County‘of Dare -

" PO Box Drawer 1000 ;5 27602
Manteo NC 27954 i Phone: (252) 475-5080
DARE COUNTY DEPARTMENT OF PUBLIC HEALITH
Authorization for Wastewater System Construction)
PIN: 071815730373 Parcel:| 007480000 © Permit#: 27602
- Owner Name: ZITO, MICHAEL A IR Permit Date: - 3/1/2018
Owner Address: 11816 MAYS CHAPEL RD |
- Owrner Phone: (000)000-0000
_ TIMONIUM, MD21093 |
Location: 10224 E SEA GULL DR NAGS HEAD, NC
- Subdivision: GOOSE WING LOT: 48 BLK: SEC}

1. Original Improvement Permit No,  --

2. Wastewater inspected by Rob Crawford @.&‘-’

3. Any aiteration in soil conditions (including location of st
design wastewater flow or wastewater characteristics as Speq

application, may subject this authorization and associated penmit(s) to revocation.

Qther Conditions:
PERMITT TO REBUILD HOUSE AND CONNECT TO EX]

ctures and appurtenanc;;elf) or modification in use,
ified in the associated injprovement permit and

ISTING SEPTIC SYSTEM.

This CA is valid for 60 months from the date of issuance,
Disclaimer: This permit does not relieve you of the responsib
Local permit(s).

{lity to obtain any other necessary Federal, State or

Owmer Certifi

N

Applicant or Owner Signature o Date
Applicant: GEORGE WOOD

cation

Aurthorized by County of Dare

RECEIVED

2018

DCM—MH!J CITY
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July 31, 20&7

Dale

Jarrod Mandozzi & wife, Maria Mandozzi 331{\;3{]

Name of Adjacent Riparian Property Ownor
168 Vanetian Drive

Address 20T ¥ 6 97

Islamorada, FL 33036 ) ‘
Clty, Siate Zip PoAB38
To Whom It May Concern:

. 'Thia correspondence is to notify you as a riparian property owner that Iam aﬁplying for a CAMA Minor permit to
construction of a realdenca.

on my property at_10224 E Sea g_u;; Dxive, Nags Head, North Carolina 5
in_ Dare County, which is adjacent to your property, A copy of the application and project

drawing is attached/enclosed for your review,

1f you have no objections to the proposed activity, please mark the appropriate statement below and return to me as scon
as possible, Ifno comments are received within 10 daya of receipt of this notlce, it will ba considered that you have no

comments or objections regarding this project. '

If you have objections or comments, please mark the appropriate statoment below and send your correspondence to: .

Kelly Wyatt, Town of Nagg Head, P, 0. Box 99, Nage Head, NC 27959

¥f you have any quostions about the praject, ploase do not hesitate to contact mo at my address/number listed bolow, or
contact Kelly Wyatt, phone - 252-441-7016 or e-mails at kelly.wyatt@nagsheadnc.gov.

Sincerely,
410-274~7448
Telephone Number
Michael A, Zito, Jr./Catherine M. Zito .
Address ' City State Zip

L]

I hava no objection to the project described in this correspondence.
I have abjection(a) to the project described in this correspondence, -

Adjecent Riparian Signaturo Date

Print or Type Name ' ' Telephone Number

Address City State Zip




C | 0 DE D

July 31, 2017

Dato

_Elizabath Ann Connell

Namo of Adjacent Riparian Property Owner
19518 N 73rd Avenue

Addross
Glendale, AZ 85308

City, State Zip

To Whaom It May Concern;

This corresportdence {s to notlfy you as a riparian property owner that I am applying for a CAMA Minor permit to
construction of a residence

onmy propertyat__ 10224 E Sea Gull Drive, Naga Head, North Carolina .

in___Dare County, which is adjacent to your property. A copy of the application and profect

drawlng ls attached/enclosed for yaur review.

If you have no objections to the proposed activity, pleaze merk the appropriate statement below and return to me as scon
as possible, If no comments are recsived within 10 days of receipt of this natice, it will be considered that you have no

comments or objections regarding this projeot.

If you have objoctions or comments, please mark the appropriate stetement balow and send your correspondence to:
Kelly Wyatt, Town of Nags Head, P. 0. Box 99, Nags Head, NC 27959

If you have any questions about the projest, please do not heslitate to contact me at my address/aumber listed below, or
Kelly Wyatt, phone - 252-441-7016, or e-mall at kelly.wyatt@nagsheadnc.gov,

Sincarely,
» Aol 410-274~7448
ropesty Ownerls Name Telephone Number
Michael A, Zito, Jr./Catherine M. Zito
. R
Address ' City State Zip

I have no objection to the project described in this correspondence,
I'have objection(s) to the project described in this correspondence,

Adjacent Riparian Signatuze : Date

Print or Type Neme . Telephone Numbor

m

Addyess City State Zip
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Town of Nags Head

Planning and Development Post Office Box 99 Telephone 252-441-7016
Department Nags Head, North Carolina 27959 FAX 252-441-4290
www.nagsheadnc.gov

April 26, 2018

CERTIFIED MAIL - 7016 0910 0000 6155 7206
RETURN RECEIPT REQUESTED

Michael and Catherine Zito
11816 May’s Chapel Road
Timonium, MD 21093

RE:  DENIAL OF CAMA MINOR DEVELOPMENT PERMIT
APPLICATION NUMBER- # 17-36
PROJECT ADDRESS- 10224 E. Seagull Drive

Dear Property Owners:

After reviewing your application in conjunction with the development standards required by the Coastal Area
Management Act (CAMA) and our locally adopted Land Use Plan and Ordinances, it is my determination that no
permit may be granted for the project which you have proposed.

This decision is based on my findings that your request violates NCGS 113A-120(a)(8) which requires that
all applications be denied which are inconsistent with CAMA guidelines and Local Land Use Plans. You have applied
to re-construct a single family dwelling following a loss of the existing structure by fire. Specifically, you are
proposing to construct a 32 ft. x 28 ft. dwelling with approximately 384 sf. of detached open wood slatted decking on'
the north and west side of the dwelling. Code Section 15A NCAC 07H .0309, Use Standards for Ocean Hazard
Areas: Exceptions provides a mechanism for permanent substantial structures to be constructed on lots existing as of
June 1, 1979. The lot in question was platted in 1977 therefore making it a candidate for review under this code
section.

Upon review, | have determined to the requested scope of work to be inconsistent with 15A NCAC 07H .0309(b),
which states that. Where application of the oceanfront setback requirements of Rule .0306(a) of this Subchapter
would preclude placement of permanent substantial structures on lots existing as of June 1, 1979, buildings shall be
permitted seaward of the applicable setback line in ocean erodible areas, but not inlet hazard areas or unvegetated
beach areas, if each of the following conditions are met:
(1) The development is set back from the ocean the maximum feasible distance possible on the existing lot and
the development is designed to minimize encroachment into the setback area;
(2) The development is at least 60 feet landward of the vegetation line or static vegetation line, whichever is
applicable;
(3) The development is not located on or in front of a frontal dune, but is entirely behind the landward toe of the
frontal dune;
(4) The development incorporates each of the following design standards, which are in addition fo those
requires by Rule .0308(d) of this Subchapter.



(a) All pilings shall have a tip penetration that extends to at least four feet below mean sea level;

(b) The footprint of the structure shall be no more than 1,000 square feet, and the total floor area of the
structure shall be no more than 2,000 square feet. For the purpose of this Section, roof-covered decks
and porches that are structurally attached shall be included in the calculation of footprint;

(c) Driveways and parking areas shall be constructed of clay, packed sand or gravel except in those cases
where the development does not abut the ocean and is located landward of a paved public street or
highway currently in use. In those cases concrete, asphalt or turfstone may also be used;

(d) No portion of a building’s total floor area, including elevated portions that are cantilevered, knee braced
or otherwise extended beyond the support pilings or footings may extend ocean ward of the total floor
area of the landward-most adjacent building. When the geometry or orientation of a lot precludes the
placement of a building in line with landward most adjacent structure of similar use, an average line of
construction shall be determined by the Division of Coastal Management on a case-by-case basis in
order to defermine an ocean hazard sethack that is fandward of the vegetation line, static vegetation
line or measurement line, whichever is applicable, a distance no less than 60 feet.

(5) Al other provisions of this Subchapter and other state and local regulations are met. If the development is
to be serviced by an on-site waste disposal system, a copy of a valid permit for such a system shall be
submitted as part of the CAMA permit application.

The applicant has shown compliance with Subsections (1), (3), (4a), (4b), (4c), (4d) and (5) above. The applicant
has not demonstrated compliance with Subsection (2), that the development is at least 60 feet landward of the of the
static vegetation line. Based upon the most recent survey provided by Seaboard Surveying & Planning, Inc. dated
10/18/17 the home is setback approximately 12 ft. landward of the static vegetation line.

Should you wish to appeal my decision to the Coastal Resource Commission or request a variance from that group,
please contact me so | can provide you with the proper forms and any other information you may require.

The Division of Coastal Management central office in Morehead City must receive appeal notices within twenty (20)
days of the date of this letter in order to be considered.

Respectfully yours,

Laver i

Town of Nags Head
P.O. Box 99
Nags Head, NC 27959

cc: Yvonne Carver, Field Representative, DCM
Chris Seawell, Attorney for Zito's



ALDRIDGE, SEAWELL & TWICHELL, PLLC

ATTORNEYS AT LAW
-80S North U.S. Highway 64
Manteo, NC 27954
Christopher L. Seawell - 'G. Trvin Aldridge
well@; v Retired
August 16, 2018
Laura M, Twichell pht (252) 473-3484
] nteolaw,con fax: (252) 473-2046

CERTIFIED MAIL - RETURN RECEIPT REQUESTED

Ms. Elizabeth Ann Connell
19518 N 73* Avenue
Glendale, AZ 8%308

Re: CAMA Variance Request by Michael A. Zito, Jr. and wife,
Catherine M. Zito, Nags Head, Dare County, North Carolina

Dear Ms. Connell:

This is to notify you that Michael A, 2ito, Jr. and wife, Catherine M.
Zito, are applying for a variance from the North Carolina Coastal Resources
Commission. The purpose of this variance request is to allow for the
reconstruction of their home, which was located at 10224 E. Sea Gull Drive,
Nags Head, North Carolina, also known as Lot 48, Goose Wing Subdivision,
which was destroyed by fire.

We had previously sent you a copy of the CAMA Variance Request Form on
July 31, 2017 by certified mail, return receipt requested. The variance is
projected to be heard at the September 19-20, 2018 meeting of the Coastal
Resources Comnission in--Morehead-City; ~North--Carotina.Tf -you wish -to
receive further information concerning the variance, you may contact me. If
you wish to make comments on the variance, you may direct your comments to
the North Carolina Division of Coastal Management headquarters at 401 South
Griffin Street, Suite 300, Elizabeth City, North Carolina 27909. You may
also contact the Division of Coastal Management at 252-264-3723.

topher L. Seawell
CLS/cah



ALDRIDGE, SEAWELL & TWICHELL, PLLC

ATTORNEYS AT LAW
805 North U.S. Highway 64
Post Office Box 339
Manteo, NC 27954
 Chiistopher L. Seawell L o - iiﬁnAMridge
sseawell@manteolaw.com Reti
- August 16, 2018 fired
Laura M., Twichell ph: (252) 473-3484
W n W, . fax: (252) 473-2046
ww w.

CERTIFIED MAIL -~ RETURN RECEIPT REQUESTED

Mr. Jarrod Mandozzi
Ms. Maria Mandozzi
168 Venetian Drive
Islamorada, FL, 33036

Re: CAMA Variance Request by Michael A, Zito, Jr. and wife,
Catherine M. Zito, Nags Head, Dare County, North Carolina

Dear Mr. and Mrs. Mandozzi:

This is to notify you that Michael A. Zito, Jr. and wife, Catherine M.
Zito, are applying for a variance from the North Carolina Coastal Resources
Commission. The purpose of this variance request is to allow for the
reconstruction of their home, which was located at 10224 E. Sea Gull Drive,
Nags Head, North Carolina, also known as Lot 48, Goose Wing Subdivision,
which was destroyed by fire.

We had previously sent you a copy of the CAMA Variance Request Form on
July 31, 2017 by certified mail, return receipt requested. The variance is
projected -to-be-heard  at the September 19-20,; 2018 meeting of the Coastal
Resources Commission in Morehead City, North Carolina. If you wish to
receive further information concerning the variance, you may contact me. If
you wish to make comments on the variance, you may direct your comments to
the North Carolina Division of Coastal Management headquarters at 401 South
Griffin Street, Suite 300, Elizabeth City, North Carolina 27909. You may
also contact the Division of Coastal Management at 252-264-3723.

Yours_Sincgrely,

hri . Seawell
CLS/cah
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4. That 1in the event the home 1s not permitted to be
re lt on the above described property, none of the nine
ey rated wuses of the property in 15K NCAC 07H. 0309 are
ot ssible under the applicable governmental rules, regulations
a rdinances, with the possible exception of sand fences. More
3 fically as to each one, please note the following:

a. Campsites - Cha pter 48, Zoning would not permit a

campground/campsite in this district

o Driveways and parking areas with clay, packed sand
or gravel - a driveway would be associated with access to a
principal structure, 1f no such structure exists a stand-alone
driveway or parking area would not be permitted.

C. Elevated Decks not axceeding 500 sf - A deck would
pe considered an accessory structure/use and could only be
permitted in conjunction with a prlncipal structure/use. A
stand-alone deck could not be permitted.

d. Beach Accessway - A beach accessway 1s considered
an accessory structure/use and could only be permitted in
conjunction with a principal structure/use. There is no
mechanism to permit a stand-alone beach accessway.

&, Unenclosed, uninhabitable gazebos - same as above,
this would be considered an accessory structure/use and could not
pe permitted without a principal structure/use on the propert
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Nags Head, NC Code of Ordinances Page 1 of 3

Sec, 48-598, - Variances.

(a) Standards for granting a variance. When unnecessary hardships would result from
carrying out the strict letter of this chapter, the board shall vary any of the

provisions of the ordinance upon a showing of all of the following:

(1) Unnecessary hardship would result from the strict application of the
ordinance. It shall not be necessary to demonstrate that, in the absence of

the variance, no reasonable use can be made of the property.

(2) The hardship results from conditions that are peculiar to the property, such
as location, size, or topography. Hardships resulting from personal
circumstances, as well as hardships resulting from conditions that are
common to the neighborhood or the general public, may not be the basis for
granting a variance.

(3) The hardship did not result from actions taken by the applicant or the
property owner. The act of purchasing property with knowledge that
circumstances exist that may justify the granting of a variance shall not be
regarded as a self-created hardship.

(4) The requested variance is consistent with the spirit, purpose, and intent of
the ordinance, such that public safety is secured, and substantial justice is
achieved.

(b) Under no circumstances shall the board of adjustment grant a variance to allow a
use either expressly or by implication not permissible under the terms of this
chapter in the district involved.

(c) Appropriate conditions may be imposed on any variance, provided that the
conditions are reasonably related to the variance. Violation of such conditions shall
be deemed a violation of this chapter and punishable under article XV of this
chapter.

(d) Any other ordinance that regulates land use or development may specifically

provide for variances consistent with the provisions of this subsection.

(e) Avariance that is granted shall be the minimum variance that will resolve the
unnecessary hardship resulting from the strict application of the this chapter to

the land, building or structure.

)



Nags Head, NC Code of Ordinances Page 2 of 3

No nonconforming use of neighboring lands, structures or buildings in the same

district, and no permitted use of lands, structures or buildings in other districts

shall be considered grounds for the issuance of a variance.

(g) Application requirements. Each application for a variance must be in writing,

accompanied by any associated administrative fee and shall include all of the

following information:

M

(2)

3)

(4)

(5)

(6)

7)

8

9)

(10)

(h)

A listing of the specific section(s) and subsection(s) of this chapter that the
applicant is seeking to vary.

For each provision the applicant is requesting to vary, a listing of how the
provision applies to the property without the requested variance and how the

applicant proposes the provision should be varied.

A description of how the property can be used without the requested

variance compared with how it could be used with the requested variance.

A description of the unnecessary hardship which results from the strict

application of this chapter.

A description of the conditions that are peculiar to the property, such as

location, size, or topography which cause the unnecessary hardship.

A certification that the hardship did not result from actions taken by the
applicant or the property owner other than the act of purchasing property

with knowledge that circumstances exist requiring a variance.

A narrative explaining how the requested variance is consistent with the
spirit, purpose, and intent of this chapter, such that public safety is secured,

and substantial justice is achieved.

A certification that the requested variance, if granted, will not allow an

increase or extension of an existing nonconforming structure or use of land.

A certification that the requested variance, if granted, will not allow a use of
the land otherwise prohibited in the applicable zoning district to occur on the
property.

A listing of the names and addresses of all of the persons listed in_section 48-
593(b) who are entitled to receive notice. The list shall be supplied by the
applicant and shall be current according to the most recent tax listing

abstract as filed in the office of the Dare County tax supervisor.



Nags Head, NC Code of Ordinances Page 3 of 3

in addition to the foregoing requirements, when considering a variance from

article Il, chapter 22 of this Code, flood damage prevention, the board shall follow
the additional provisions of such article.

(i) Amendments. The owner of land which has been granted a variance may apply for
an amendment to the previously granted variance. All of the standards for granting
a variance shall apply to the consideration of an amendment to an existing
variance. An amendment may only be granted if:

(1} The circumstances on the property have substantially changed since the time
of the granting of the prior variance in such a way that the use of the

property in accordance with prior variance is itself an unnecessary hardship;

or

(2) The amendment requested will be equal to or less of a variance than the

previously granted variance.

(Ord. No. 13-11-035, Pt. I, 11-6-2013)
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NC COASTAL RESOURCES
COMMISSION MEETING

November 27, 2018

MICHAEL & CATHERINE ZITO (CRC-VR-18-04)
NAGS HEAD, OCEANFRONT SETBACK

Frank Jennings, District Manager
Yvonne Carver, Field Representative
Northeastern District Office
Elizabeth City, NC
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~—>"Nothing Compares_—~__

NORTH CAROLINA Department of Environmental Quality
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Photo taken by rental agent
09/16/16 (3 weeks before fire)

Photo from Dare County Online GIS/Tax Record
of Zito cottage before destroyed by fire.
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2007 Plat of Zito cottage
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_MOTES:

1. THIS SURVEY 15 SUBLECT T ANY FACTS THAT MAY BE
DISCLOSED BY A FULL AND ACCURATE MITLE SEARCH.

2. AREA BY CODRDINATE COMPUTATION = 100192 SF. (6,308 SF. WEST OF STATIC VEG. LME)

A FLARM. ZOMNE: AS SHOWN

m. PIN MO: 14 OTIB1S 73 0373

&

. RECORDED REFERENCE: MEB. 9, PG 57, DB 1777, PG 455
WININUN BULDING LUNES (MEL), IF SHOWN HEREON, ARE PER THE 4%
CURREMT LOCAL JOMING REGULATIONS. OTHER SETHACKS N
AMDSOR RESTRICTIONS MaY APPLY AND WUST BE VERIFIED
PRIOR TO CONSTRUCTION.

7. ELEVATIONS (NAVD 1988): AS SHOWN

8. PROPOSED LOT COVERAGE: 2,001 SF. (29.0%X)

8. SITE PLAN RECUIREMENTS PER TOWM OF NAGS HEAD
ZOMING ORD. ARTICLE IV=SEC 48-123 AND ARTICLE I
SEC 48-84.

10, THIS PROPERTY LIES WATHIN THE Sa0 FT Coama OEA /aEC
AND THE 180 FT. C.AM.A. STRUCTURE SETBACK.
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15A NCAC 07J .0703 PROCEDURES FOR DECIDING
VARIANCE PETITIONS

(f) To grant a variance, the Commission must affirmatively
find each of the four factors listed in G.S. 113A-120.1(a).

(1) that unnecessary hardships would result from strict
application of the development rules, standards, or
orders issued by the Commission;

(2) that such hardships result from conditions peculiar
to the petitioner's property such as location, size, or
topography;

(3) that such hardships did not result from actions taken
by the petitioner; and

(4) that the requested variance Is consistent with the
spirit, purpose and intent of the Commission's rules,
standards or orders; will secure the public safety
and welfare; and will preserve substantial justice.
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ROY COOPER

Governor

MICHAEL S. REGAN

Secretary

WILLIAM F. LANE

General Counsel

Environmental

Quality
TO: The Coastal Resources Commission
FROM: Christine A. Goebel, DEQ Assistant General Counsel
DATE: November 15, 2018 (for the November 27-29, 2018 CRC Meeting)
RE: Variance Request by the Town of Caswell Beach (CRC-VR-18-06)

Petitioner Town of Caswell Beach (“Town”) owns oceanfront property south of the Oak Island
Lighthouse on Caswell Beach Road. The property is located within the Commission’s Ocean
Hazard Area of Environmental Concern (“AEC”). This area of Nags Head is subject to a “static
line” following a large-scale beach nourishment project in 2009, and the average annual erosion
rate is 2’/year.

In trying to address frequent stormwater flooding along Caswell Beach Road, and specifically in
the 300- and 400- block area, the Town has worked with an engineering company and with DOT
officials to investigate possible solutions to the issue. Following the approval of funding by DOT
in July of 2018, in October of 2018, the Town filed a CAMA Minor Permit application seeking to
construct a Dune Infiltration System (“DIS”) consisting of approximately 525 sg. ft. of chambers
buried under the existing dune, where collected stormwater from the road would be pumped and
treated. On October 17, 2018, DCM denied the permit application as the proposed DIS was not
located landward of the applicable oceanfront erosion setback from the static line. On October 17,
2018, the Town filed this variance petition to request the Commission vary the oceanfront setback
rules so it can develop the DIS as proposed.

The following additional information is attached to this memorandum:

Attachment A: Relevant Rules

Attachment B: Stipulated Facts

Attachment C: Petitioner’s Positions and Staff’s Responses to Variance Criteria
Attachment D: Petitioner’s Variance Request Materials

Attachment E: Stipulated Exhibits including powerpoint

cc(w/enc.): Justin Humpbhries, Esq., Petitioner’s Counsel, electronically

Mary Lucasse, Special Deputy AG and CRC Counsel, electronically

~—>"Nothing Compares —_-
State of North Carolina | Environmental Quality

217 West Jones Street | 1601 Mail Service Center | Raleigh, North Carolina 27699-1601
919 707 8600
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RELEVANT STATUTES OR RULES APPENDIX A

15A NCAC 07H .0301 OCEAN HAZARD CATEGORIES

The next broad grouping is composed of those AECs that are considered natural hazard areas along
the Atlantic Ocean shoreline where, because of their special vulnerability to erosion or other
adverse effects of sand, wind, and water, uncontrolled or incompatible development could
unreasonably endanger life or property. Ocean hazard areas include beaches, frontal dunes, inlet
lands, and other areas in which geologic, vegetative and soil conditions indicate a substantial
possibility of excessive erosion or flood damage.

15A NCAC 07H .0302 SIGNIFICANCE OF THE OCEAN HAZARD CATEGORY

(a) The primary causes of the hazards peculiar to the Atlantic shoreline are the constant forces
exerted by waves, winds, and currents upon the unstable sands that form the shore. During storms,
these forces are intensified and can cause significant changes in the bordering landforms and to
structures located on them. Ocean hazard area property is in the ownership of a large number of
private individuals as well as several public agencies and is used by a vast number of visitors to
the coast. Ocean hazard areas are critical, therefore, because of both the severity of the hazards
and the intensity of interest in the areas.

(b) The location and form of the various hazard area landforms, in particular the beaches, dunes,
and inlets, are in a permanent state of flux, responding to meteorologically induced changes in the
wave climate. For this reason, the appropriate location of structures on and near these landforms
must be reviewed carefully in order to avoid their loss or damage. As a whole, the same flexible
nature of these landforms which presents hazards to development situated immediately on them
offers protection to the land, water, and structures located landward of them. The value of each
landform lies in the particular role it plays in affording protection to life and property. (The role of
each landform is described in detail in Technical Appendix 2 in terms of the physical processes
most important to each.) Overall, however, the energy dissipation and sand storage capacities of
the landforms are most essential for the maintenance of the landforms' protective function.
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15A NCAC 07H .0303 MANAGEMENT OBJECTIVE OF OCEAN HAZARD AREAS

(a) The CRC recognizes that absolute safety from the destructive forces indigenous to the Atlantic
shoreline is an impossibility for development located adjacent to the coast. The loss of life and
property to these forces, however, can be greatly reduced by the proper location and design of
structures and by care taken in prevention of damage to natural protective features particularly
primary and frontal dunes. Therefore, it is the CRC's objective to provide management policies
and standards for ocean hazard areas that serve to eliminate unreasonable danger to life and
property and achieve a balance between the financial, safety, and social factors that are involved
in hazard area development.

(b) The purpose of these Rules shall be to further the goals set out in G.S. 113A-102(b), with
particular attention to minimizing losses to life and property resulting from storms and long-term
erosion, preventing encroachment of permanent structures on public beach areas, preserving the
natural ecological conditions of the barrier dune and beach systems, and reducing the public costs
of inappropriately sited development. Furthermore, it is the objective of the Coastal Resources
Commission to protect present common-law and statutory public rights of access to and use of the
lands and waters of the coastal area.

15A NCAC 07H .0304 AECS WITHIN OCEAN HAZARD AREAS
The ocean hazard AECs contain all of the following areas:

(1) Ocean Erodible Area. This is the area where there exists a substantial possibility of excessive
erosion and significant shoreline fluctuation. The oceanward boundary of this area is the mean
low water line. The landward extent of this area is the distance landward from the first line of
stable and natural vegetation as defined in 15A NCAC 07H .0305(a)(5) to the recession line
established by multiplying the long term annual erosion rate times 90; provided that, where there
has been no long term erosion or the rate is less than two feet per year, this distance shall be set at
120 feet landward from the first line of stable natural vegetation. For the purposes of this Rule,
the erosion rates are the long-term average based on available historical data. The current long-
term average erosion rate data for each segment of the North Carolina coast is depicted on maps
entitled “2011 Long-Term Average Annual Shoreline Rate Update” and approved by the Coastal
Resources Commission on May 5, 2011 (except as such rates may be varied in individual contested
cases or in declaratory or interpretive rulings). In all cases, the rate of shoreline change shall be
no less than two feet of erosion per year. The maps are available without cost from any Local
Permit Officer or the Division of Coastal Management on the internet at
http://www.nccoastalmanagement.net.
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15A NCAC 07H .0305 GENERAL IDENTIFICATION AND DESCRIPTION OF
LANDFORMS

(a) This Paragraph describes natural and man-made features that are found within the ocean hazard
area of environmental concern.

1) Ocean Beaches. Ocean beaches are lands consisting of unconsolidated soil materials that
extend from the mean low water line landward to a point where either: (A) the growth of
vegetation occurs; or (B) a distinct change in slope or elevation alters the configuration of the
landform, whichever is farther landward.

@) Nearshore. The nearshore is the portion of the beach seaward of mean low water that is
characterized by dynamic changes both in space and time as a result of storms.

(3) Primary Dunes. Primary dunes are the first mounds of sand located landward of the ocean
beaches having an elevation equal to the mean flood level (in a storm having a one percent chance
of being equaled or exceeded in any given year) for the area plus six feet. Primary dunes extend
landward to the lowest elevation in the depression behind that same mound of sand (commonly
referred to as the “dune trough.”)

4) Frontal Dunes. The frontal dune is the first mound of sand located landward of the ocean
beach that has stable and natural vegetation present.

(5) Vegetation Line. The vegetation line refers to the first line of stable and natural vegetation,
which shall be used as the reference point for measuring oceanfront setbacks. This line represents
the boundary between the normal dry sand beach, which is subject to constant flux due to waves,
tides, storms and wind, and the more stable upland areas. The vegetation line is generally located
at or immediately oceanward of the seaward toe of the frontal dune or erosion escarpment. The
Division of Coastal Management or Local Permit Officer shall determine the location of the stable
and natural vegetation line based on visual observations of plant composition and density. If the
vegetation has been planted, it may be considered stable when the majority of the plant stems are
from continuous rhizomes rather than planted individual rooted sets. Planted vegetation may be
considered natural when the majority of the plants are mature and additional species native to the
region have been recruited, providing stem and rhizome densities that are similar to adjacent areas
that are naturally occurring. In areas where there is no stable and natural vegetation present, this
line may be established by interpolation between the nearest adjacent stable natural vegetation by
on-ground observations or by aerial photographic interpretation.

(6)  Static Vegetation Line. In areas within the boundaries of a large-scale beach fill project,
the vegetation line that existed within one year prior to the onset of project construction shall be
defined as the “static vegetation line.” The “onset of project construction” shall be defined as the
date sediment placement begins, with the exception of projects completed prior to the effective
date of this Rule, in which case the award of the contract date will be considered the onset of
construction. A static vegetation line shall be established in coordination with the Division of
Coastal Management using on-ground observation and survey or aerial imagery for all areas of
oceanfront that undergo a large-scale beach fill project. Once a static vegetation line is established,
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and after the onset of project construction, this line shall be used as the reference point for
measuring oceanfront setbacks in all locations where it is landward of the vegetation line. In all
locations where the vegetation line as defined in this Rule is landward of the static vegetation line,
the vegetation line shall be used as the reference point for measuring oceanfront setbacks. A static
vegetation line shall not be established where a static vegetation line is already in place, including
those established by the Division of Coastal Management prior to the effective date of this Rule.
A record of all static vegetation lines, including those established by the Division of Coastal
Management prior to the effective date of this Rule, shall be maintained by the Division of Coastal
Management for determining development standards as set forth in Rule .0306 of this Section.
Because the impact of Hurricane Floyd (September 1999) caused significant portions of the
vegetation line in the Town of Oak Island and the Town of Ocean Isle Beach to be relocated
landward of its pre-storm position, the static line for areas landward of the beach fill construction
in the Town of Oak Island and the Town of Ocean Isle Beach, the onset of which occurred in 2000,
shall be defined by the general trend of the vegetation line established by the Division of Coastal
Management from June 1998 aerial orthophotography.

(7) Beach Fill. Beach fill refers to the placement of sediment along the oceanfront shoreline.
Sediment used solely to establish or strengthen dunes shall not be considered a beach fill project
under this Rule. A “large-scale beach fill project” shall be defined as any volume of sediment
greater than 300,000 cubic yards or any storm protection project constructed by the U.S. Army
Corps of Engineers.

(8) Erosion Escarpment. The normal vertical drop in the beach profile caused from high tide
or storm tide erosion.

9) Measurement Line. The line from which the ocean hazard setback as described in Rule
.0306(a) of this Section is measured in the unvegetated beach area of environmental concern as
described in Rule .0304(3) of this Section. Procedures for determining the measurement line in
areas designated pursuant to Rule .0304(3) of this Section shall be adopted by the Commission for
each area where such a line is designated pursuant to the provisions of G.S. 150B. These
procedures shall be available from any local permit officer or the Division of Coastal Management.
In areas designated pursuant to Rule .0304(3)(b) of this Section, the Division of Coastal
Management shall establish a measurement line that approximates the location at which the
vegetation line is expected to reestablish by: (A) determining the distance the vegetation line
receded at the closest vegetated site to the proposed development site; and (B) locating the line of
stable and natural vegetation on the most current pre-storm aerial photography of the proposed
development site and moving this line landward the distance determined in Subparagraph (a)(1)
of this Rule. The measurement line established pursuant to this process shall in every case be
located landward of the average width of the beach as determined from the most current pre-storm
aerial photography.

(10)  Development Line. The line established in accordance with 15A NCAC 07J .1300 by local
governments representing the seaward-most allowable location of oceanfront development. In
areas that have development lines approved by the CRC, the vegetation line or measurement line
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shall be used as the reference point for measuring oceanfront setbacks instead of the static
vegetation line, subject to the provisions of Rule 07H .0306(a)(2) of this Section.

(b) For the purpose of public and administrative notice and convenience, each designated minor
development permit-letting agency with ocean hazard areas may designate, subject to CRC
approval in accordance with the local implementation and enforcement plan as defined in 15A
NCAC 071 .0500, an identifiable land area within which the ocean hazard areas occur. This
designated notice area must include all of the land areas defined in Rule .0304 of this Section.
Natural or man-made landmarks may be considered in delineating this area.

15A NCAC 07H .0306 GENERAL USE STANDARDS FOR OCEAN HAZARD AREAS

(@) In order to protect life and property, all development not otherwise specifically exempted or
allowed by law or elsewhere in the Coastal Resources Commission’s rules shall be located
according to whichever of the following is applicable:

1) The ocean hazard setback for development shall be measured in a landward direction from
the vegetation line, the static vegetation line, or the measurement line, whichever is applicable.
@) In areas with a development line, the ocean hazard setback shall be set in accordance with
Subparagraphs (a)(3) through (9) of this Rule. In no case shall new development be sited seaward
of the development line.

(3) In no case shall a development line be created or established on state owned lands or
oceanward of the mean high water line or perpetual property easement line, whichever is more
restrictive.

4) The ocean hazard setback shall be determined by both the size of development and the
shoreline long term erosion rate as defined in Rule .0304 of this Section. “Development size” is
defined by total floor area for structures and buildings or total area of footprint for development
other than structures and buildings. Total floor area includes the following:

(A)  The total square footage of heated or air-conditioned living space;

(B)  The total square footage of parking elevated above ground level; and

(C)  The total square footage of non-heated or non-air-conditioned areas elevated above
ground level, excluding attic space that is not designed to be load-bearing.

Decks, roof-covered porches, and walkways shall not be included in the total floor area

unless they are enclosed with material other than screen mesh or are being converted into an
enclosed space with material other than screen mesh.
(5) With the exception of those types of development defined in 15A NCAC 07H .0309, no
development, including any portion of a building or structure, shall extend oceanward of the ocean
hazard setback. This includes roof overhangs and elevated structural components that are
cantilevered, knee braced, or otherwise extended beyond the support of pilings or footings. The
ocean hazard setback shall be established based on the following criteria:

(A) A building or other structure less than 5,000 square feet requires a minimum
setback of 60 feet or 30 times the shoreline erosion rate, whichever is greater;
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15A NCAC 07H .0309 USE STANDARDS FOR OCEAN HAZARD AREAS: EXCEPTIONS

(1)
(2)
(3)
(4)
()
(6)

(7)
(8)
(9)

(@) The following types of development shall be permitted seaward of the oceanfront setback

requirements of Rule .0306(a) of the Subchapter if all other provisions of this Subchapter
and other state and local regulations are met:

campsites;

driveways and parking areas with clay, packed sand or gravel;

elevated decks not exceeding a footprint of 500 square feet;

beach accessways consistent with Rule .0308(c) of this Subchapter;

unenclosed, uninhabitable gazebos with a footprint of 200 square feet or less;
uninhabitable, single story storage sheds with a foundation or floor consisting of wood,
clay, packed sand or gravel, and a footprint of 200 square feet or less;

temporary amusement stands;

sand fences; and

swimming pools.

In all cases, this development shall be permitted only if it is landward of the vegetation line or
static vegetation line, whichever is applicable; involves no alteration or removal of primary or
frontal dunes which would compromise the integrity of the dune as a protective landform or the
dune vegetation; has overwalks to protect any existing dunes; is not essential to the continued
existence or use of an associated principal development; is not required to satisfy minimum
requirements of local zoning, subdivision or health regulations; and meets all other non-setback
requirements of this Subchapter.
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STIPULATED FACTS ATTACHMENT B
1. Petitioner, the Town of Caswell Beach (“Petitioner” or “Town”) owns a 5.3-acre

undeveloped oceanfront parcel located south of the Oak Island Lighthouse on Caswell Beach Road
(“Road”) within the Town’s limits (the “Site”). The Site is bordered by the Atlantic Ocean to the
south, Caswell Beach Road to the north, 217 Caswell Beach Road (Gary Studer) to the west and
301 Caswell Beach Road (Brian Murphy) to the east. The Site can be seen on ground level and
aerial photography in the attached Powerpoint Presentation. A copy of the deed is attached.

2. Near the Site, Caswell Beach Road is a low spot where stormwater tends to collect. The
Town has installed trench drains along the road in order to try and alleviate the flooding. Town
Manager Chad Hicks has observed that during moderate rain events of 6” or more, the flooded
roadway is impassable to low-clearance vehicles for up to 8 hours. In severe rain events, the road
can be impassable to low-clearance vehicles for as much as two days. Additionally, the lowest-
lying area in the 300 and 400 blocks of the Road can become impassable to high-clearance
vehicles.

3. In addition to the trench drains, the Town temporarily uses portable pumps and fire trucks
to pump stormwater off the road and into the sound or to the dunes following larger storm events.
Town officials estimate that they use pumps to clear the road approximately four times per year
on average.

4, Emergency services within the Town are provided by Brunswick County. Kat Corrigan,
the EMS Operations Manager for Brunswick County expressed her concern about the ability to
address emergencies within the Town’s limits during storm events, due to road flooding. A copy
of her statement is attached as a stipulated exhibit.

5. Aerial photographs attached as part of the Powerpoint Presentation were taken by NOAA
immediately following Hurricane Florence and show flooding on Caswell Beach Road. Additional
ground-level photographs included in the Powerpoint Presentation show instances of flooding on
Caswell Beach Road.

6. Since at least 2005, North Carolina Department of Transportation (“NCDOT”) and North
Carolina State University (“NCSU”) have worked together on developing and installing Dune
Infiltration Systems (“DIS”) as a low-cost way to address stormwater runoff issues on roads.

7. There is currently a similar DIS installed in Kure Beach, which re-directs stormwater from
three existing stormwater outfalls at K Avenue into a 26-chamber DIS. This project received a
variance from the Commission’s oceanfront erosion setback rule in 2008. A copy of the
Commission’s Final Order in the 2008 Variance is attached.
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8. Since 2017, officials with the Town and NCDOT have been discussing ways to address the
flooding on Caswell Beach Road. A chain of emails from May of 2018 show communication
between NCDOT and Town officials, attached as a stipulated exhibit.

9. Town officials met with resource agency representatives on March 16, 2017 to discuss
floodwater pumping and the ability to receive a DWR permit to pump stormwater off the road. A
copy of the meeting attendees and the project narrative are attached as stipulated exhibits.

10. The Town of Caswell Beach engaged the engineering firm W.K. Dickson to evaluate the
effect of infiltrating stormwater pumped from the flooding areas on Caswell Beach Road to the
proposed DIS at the Site and evaluate the quantity of water for the effect on the site’s groundwater
table. After performing these tests, it was determined in the October 20, 2018 Report, attached as
a stipulated exhibit, that the water table mounding does not extend to Caswell Beach Road or to
the neighboring properties and that the mound height is below ground.

11.  AttheJuly 2018 meeting of the NC Board of Transportation, the Board approved $500,000
to be spent on the proposed project as part of NCDOT’s High Impact-Low Cost program. Copies
of the relevant portion of the July 2018 Board of Transportation minutes are attached as a stipulated
exhibit, as are the relevant portion of the August 2018 minutes which confirm the Board’s approval
and delegation to the Secretary for approval of this project. A copy of the budget for the Dune
Infiltration Project is attached as a stipulated exhibit and estimates that the Project can be
completed within the amount approved for the project by NCDOT.

12.  On August 28, 2018, NCDOT and Town officials met to discuss the project and visit the
Site. A copy of the meeting minutes is attached as a stipulated exhibit, and note that the project is
proposed to have a project bid in February 2019 and a start date in May 2019.

13. At this Site, the Town proposes a project that contains approximately 525 sq. ft. of buried
infiltration high-density polyethylene chambers (approximately 105 chambers) that can store the
stormwater until it can be absorbed by the groundwater after filtering through the dune sand. After
the infiltration chambers are installed, they will be connected to the line that will run the length of
Caswell Beach Road, which is approximately 1.25 miles. The project will begin at the Duke
Energy Nuclear Pumping Station and run to the United States Coast Guard Station Oak Island.
Following construction, the dune will be rebuilt on top of the chambers and vegetation will be
planted. A copy of the project narrative is attached as a stipulated exhibit.

14. On or about October 17, 2018, the Town, through its Town Manager Chad Hicks,
submitted a CAMA Minor Permit Application to DCM, through the Wilmington Regional Office.
A copy of the Town’s application materials is attached as a stipulate exhibit.

15.  As part of the CAMA Minor Permit review process, the Town gave notice to the two
adjacent riparian owners to the Site, Gary Studer and Brian Murphy. Copies of the email notice
and responses are attached as stipulated exhibits.
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16. Effective in 1979, the Commission adopted an erosion setback requirement that applies to
structures along the oceanfront, within the Ocean Hazard Area of Environmental Concern
(“AEC”). Rule 15A NCAC 7H .0306(a) The proposed development must be set back at a distance
of 30-times the long-term annual erosion rate from the applicable vegetation line. Rule 15A NCAC
7H .0306(a)(1). At this Site, the long-term annual erosion rate is 2’/year and so the applicable
setback is 60’ from the applicable vegetation line.

17. Before the Town’s large-scale beach nourishment project in 2009, the first line of stable
and natural vegetation (“FLSNV”’) was surveyed for post-project use as the static vegetation line,
from which oceanfront erosion setbacks are measured in a landward direction. Aerial photographs
of the Site with historic shorelines overlain are attached as stipulated exhibits.

18. The proposed project would be located landward of the static vegetation line (where the
FLSNV was surveyed in 2009 before the Town’s large-scale nourishment project). The proposed
project would be located waterward of the applicable 60’ setback from the static vegetation line.

19.  On October 17, 2018, DCM, through Field Representative Tara MacPherson, denied the
Town’s minor permit application because the proposed development was inconsistent with Rule
15A NCAC 7H .0306(a)(2) and NCGS 113A-120(a)(8). A copy of the denial letter is attached as
a stipulated exhibit.

20.  The Town seeks a variance from the Commission’s oceanfront erosion setback rules found
at 15A NCAC 7H .0306(a)(2) in order to develop the proposed stormwater infiltration system as
proposed. A copy of the Town’s October 17, 2018 Variance Petition is attached as Attachment D.

21.  The Town is represented by Justin Humphries, Esq. and DCM Staff are represented by
DEQ Asst. General Counsel Christine Goebel, Esq.

22. The Town stipulates that the proposed project is inconsistent with the oceanfront erosion
setbacks of 15A NCAC 7H .0306(a)(2).

23.  As part of the variance process, the Town has notified the adjacent riparian owners that
they are seeking this variance. Copies of this notice are attached as stipulated exhibits.

10
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Stipulated Exhibits:
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Deed to the Site

Statement of Kat Corrigan, Brunswick County EMS Operations Manager
2008 CRC Variance Order to Town of Kure Beach

May 2018 email chain between Town and NCDOT

March 16, 2017 scoping meeting attendance list and project narrative
October 20, 2018 report by W.K. Dickson to Town

July 2018 NC Board of Transportation agenda, and August minutes reflecting approval
NCDOT’s proposed project budget breakdown

August 28, 2018 meeting minutes for NCDOT and Town meeting
Project narrative for DIS proposal

CAMA Minor Permit Application materials

Email notice of CAMA permit application to adjacent owners

Aerial photos of the Site, overlain with historic shorelines

October 17, 2018 CAMA permit denial letter

Notice to adjacent neighbors of this variance request

Powerpoint showing the Site, including pictures of past flooding events

11
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PETITIONER’S and STAFF’S POSITIONS ATTACHMENT C

l. Will strict application of the applicable development rules, standards, or orders
issued by the Commission cause the petitioner unnecessary hardships? If so, the
petitioner must identify the hardships.

Petitioners’ Position: Yes.

The Town of Caswell Beach has a rare opportunity to secure funding that will alleviate dangerous
stormwater flooding along the low-lying areas and land surface along Caswell Beach Road. The
areas of flooding cut off the Town, US Coast Guard Station Oak Island and the North Carolina
Baptist Assembly from essential emergency services, sometimes for days at a time.

With the proposed Dune Infiltrating System (DIS) floodwater will be cleared from the road way
with 12 hours in the critical flooding areas and filtered into the subsurface sand instead of being
pumped for days into the ocean and marsh. This system will work best as presented in the maps
provided to our Local Permit Officer.

Staff’s Position: Yes.

The Town seeks a variance from the Commission’s oceanfront setback rules which require
development to be landward of the 60’ setback as measured from the applicable static vegetation
line. The Commission’s Ocean Hazard rules are intended to protect oceanfront dunes by keeping
significant development landward of these important features, and also to minimize losses to
property from storms and long-term erosion. In this case, the dune infiltration system (DIS) is
designed to be buried under the dunes near the location of the floodwater collection point and to
filter stormwater underneath the dunes. Also, the existing dune will be reconstructed and
revegetated over the top of the DIS after the system is put in place. As the proposed DIS is
designed to work within/under the dunes, a strict application of the ocean erosion setback causes
the Town unnecessary hardships.

I, Do such hardships result from conditions peculiar to the petitioner’s property,
such as location, size, or topography of the property? Explain.

Petitioner’s Position: Yes.

The property in question is the only available property with the size and topography to
accommodate this project. There are no properties left in Caswell Beach that are undeveloped and
none that have as much acreage as the proposed site for the stormwater dune infiltration system.

12
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Staff’s Position: Yes.

Staff agree that the Town’s hardships result from conditions peculiar to the Town’s property,
where there do not appear to be properties that are large enough to accommodate a DIS but are
also wide enough to locate them more than 60’ from the static line, that are also in the area of
Caswell Beach Road where the flooding is most problematic. Additionally, Staff note that Caswell
Beach is located on a narrow peninsula, limiting the placement of both a main east-west road and
the development of a DIS that could also meet the setback.

I11. Do the hardships result from the actions taken by the Petitioner? Explain.

Petitioners’ Position: No.

There is nothing the Town of Caswell Beach has done that in anyway cause this hardship.

Staff’s Position: No.

Staff agree that the Town’s hardships do not result from their actions. On this narrow peninsula,
there are limited options for addressing flooding along Caswell Beach Road. While pumping the
stormwater into the sound or the ocean is an option, it takes a while for the pumps to lower the
water to allow safe use of the road, limiting emergency access, while also impacting water quality.
This DIS design would work to reduce or eliminate the need for pumping stormwater off Caswell
Beach Road, and would have limited long-term impacts on the existing dune within the setback.

13
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IV.  Will the variance requested by the petitioner (1) be consistent with the spirit,
purpose, and intent of the rules, standards, or orders issued by the Commission;
(2) secure the public safety and welfare; and (3) preserve substantial justice?
Explain.

Petitioners’ Position: Yes.

The CAMA development rules are put in place to protect the safety and property of the people of
North Carolina. Although this system is technically development it is more of an underground
utility that will be used to mitigate flooding dangers in the town. Should the system be overtaken
by a natural disaster there would be no danger to the public as in the case of a structure washing
away.

This project will also serve public safety and welfare in several ways. By removing flooded
stormwater from Caswell Beach Road emergency crews and vehicles will be able to access the
residents, US Coast Guard Station Oak Island, and the NC Baptist Assembly.

The Town of Caswell Beach feels that justice is preserved by allowing a variance to be issued for
this project. We do not foresee how this project could be of detriment to the State of North
Carolina.

Staff’s Position: Yes.

Staff contends that granting a variance in order to vary the Commission’s oceanfront erosion
setback rules to allow the development of the DIS is consistent with the spirit, purpose, and intent
of the Commission’s rules where the spirit of the oceanfront erosion setback rules is to protect
oceanfront dune systems and to locate development more landward to reduce storm impacts. In
this case, the impacts to the dune system will be short-term as the existing dune will be rebuilt and
revegetated after installation of the DIS. Also, the risk of impacts to the DIS will be reduced
because it will be buried under the dune. The proposed DIS system will address public safety and
welfare by both limiting the need to close Caswell Beach Road due to stormwater flooding, and
by reducing water quality impacts where the amount of stormwater needed to be pumped off the
road will be reduced or eliminated. Locating the DIS within the existing dune in the setback area
will only cause short-term impacts to the protective nature of the oceanfront dune. Staff agree that
granting a variance would preserve substantial justice where the CAMA statute makes exceptions
for buried utilities, but which do not include this new DIS system technology, despite the
similarities in purpose.

14
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ATTACHMENT D:
PETITIONERS’ VARIANCE REQUEST MATERIALS

15
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CAMA VARIANCE REQUEST FORM DCM FORM 11

DCM FILE No.: (‘4w > 18-0)

PETITIONER'S NAME ~ [Own of Caswell Beecl,
COUNTY WHERE THE DEVELOPMENT IS PROPOSED T

Pursuant to N.C.G.S. § 113A-120.1 and 15A N.C.A.C. 07J .0700 et seq., the above named
Petitioner hereby applies to the Coastal Resources Commission (CRC) for a variance.

VARIANCE HEARING PROCEDURES

A variance petition will be considered by the CRC at a regularly scheduled meeting, heard in
chronological order based upon the date of receipt of a complete petition. ISA N.C.A.C. 07]
.0701(e). A complete variance petition, as described below, must be received by the Division of
Coastal Management (DCM) a minimum of six (6) weeks in advance of the first day of a regularly
scheduled CRC meeting to be eligible for consideration by the CRC at that meeting. 15A N.C.A.C.
07J .0701(e). The final set of stipulated facts must be agreed to at least four (4) weeks prior to the
first day of a regularly scheduled meeting. 15A N.C.A.C. 07J .0701(e). The dates of CRC
meetings can be found at DCM’s website: www.nccoastalmanagement.net

If there are controverted facts that are significant in determining the propriety of a variance, or if the Commission
determines that more facts are necessary, the facts will be determined in an administrative hearing. 15A N.C.A.C. 07J
.0701(b).

VARIANCE CRITERIA

The petitioner has the burden of convincing the CRC that it meets the following criteria:

(a) Will strict application of the applicable development rules, standards, or orders issued by the
Commission cause the petitioner unnecessary hardships? Explain the hardships.

(b) Do such hardships result from conditions peculiar to the petitioner's property such as the
location, size, or topography of the property? Explain.

(c) Do the hardships result from actions taken by the petitioner? Explain.

(d) Will the variance requested by the petitioner (1) be consistent with the spirit, purpose, and intent
of the rules, standards or orders issued by the Commission; (2) secure the public safety and
welfare; and (3) preserve substantial justice? Explain.

Please make your written arguments that Petitioner meets these criteria on a separate piece of paper.
The Commission notes that there are some opinions of the State Bar which indicate that non-attorneys may
not represent others at quasi-judicial proceedings such as a variance hearing before the Commission.
These opinions note that the practice of professionals, such as engineers, surveyors or contraclors,
representing others in quasi-judicial proceedings through written or oral argument, may be considered the
practice of law. Before you proceed with this variance request, you may wish to seek the advice of counsel
before having a non-lawyer represent your interests through preparation of this Petition.

For this variance request to be complete, the petitioner must provide the information listed
below. The undersigned petitioner verifies that this variance request is complete and

includes:

The name and location of the development as identified on the permit application;
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A copy of the permit decision for the development in question;

A copy of the deed to the property on which the proposed development would be located;
A complete description of the proposed development including a site plan;

A stipulation that the proposed development is inconsistent with the rule at issue;

Proof that notice was sent to adjacent owners and objectors*, as required by 15AN.C.A.C.
07J .0701(c)(7);

Proof that a variance was sought from the local government per 15A N.C.A.C. 07]
.0701(a), if applicable;

Petitioner’s written reasons and arguments about why the Petitioner meets the four variance
criteria, listed above;

A draft set of proposed stipulated facts and stipulated exhibits. Please make these verifiable
facts free from argument. Arguments or characterizations about the facts should be
included in the written responses to the four variance criteria instead of being included in
the facts.

This form completed, dated, and signed by the Petitioner or Petitioner’s Attorney.

*Please contact DCM or the local permit officer for a full list of comments received on your permit
application. Please note, for CAMA Major Permits, the complete permit file is kept in the DCM
Morehead City Office.

Due to the above information and pursuant to statute, the undersigned hereby requests a variance.

///W J0-12-/%

Signature of Petitioner or Attorney Date

Printed Name of Petitioner or Attorney Email address of Petitioner or Attorney

JJoo Caswell Beacd, fd, (700, 200-32)°)

Mailing Address Telephone Number of Petitioner or Attorney
Cascell el WL QP65 (3bby 20/~ 36 Y

City State Zip  Fax Number of Petitioner or AtRECEIVED

0CT 172018

DCM WILMINGTON, NC
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VARIANCE CRITERIA

The petitioner has the burden of convincing the CRC that it meets the following criteria:

(a) Will strict application of the applicable development rules, standards, or orders issued by the
Commission cause the petitioner unnecessary hardships? Explain the hardships.

Yes. The Town of Caswell Beach has a rare opportunity to secure funding that will alleviate
dangerous stormwater flooding along the low-lying areas and land surface along Caswell Beach
Road. The areas of flooding cut off the Town, US Coast Guard Station Oak Island and the
North Carolina Baptist Assembly from essential emergency services, sometimes for days at a
time.

With the proposed Dune Infiltrating System (DIS) floodwater will be cleared from the road way
within 12 hours in the critical flooding areas and filtered into the subsurface sand instead of
being pumped for days into the ocean and marsh. This system will work best as presented in the
maps provided to our Local Permit Officer.

(b) Do such hardships result from conditions peculiar to the petitioner's property such as the
location, size, or topography of the property? Explain.

Yes. The property in question is the only available property with the size and topography to
accommodate this project. There are no properties left in Caswell Beach that are undeveloped and
none that have as much acreage as the proposed site for the stormwater dune infiltration system.

(c) Do the hardships result from actions taken by the petitioner? Explain.
No. There is nothing the Town of Caswell Beach has done that in anyway cause this hardship.

(d) Will the variance requested by the petitioner (1) be consistent with the spirit, purpose, and
intent of the rules, standards or orders issued by the Commission; (2) secure the public safety
and welfare; and (3) preserve substantial justice? Explain.

Yes. The CAMA development rules are put in place to protect the safety and property of the
people of North Carolina. Although this system is technically development it is more of an
underground utility that will be used to mitigate flooding dangers in the town. Should the system
be overtaken by a natural disaster there would be no danger to the public as in the case of a
structure washing away.

This project will also secure public safety and welfare in several ways. By removing flooded
stormwater from Caswell Beach Road emergency crews and vehicles will be able to access the
residents, US Coast Guard Station Oak Island, and the NC Baptist Assembly.

The Town of Caswell Beach feels that justice is preserved by allowing a variance to be issued for

this project. We do not foresee how this project could be of detriment to the State of North
Carolina.

RECEIVED
0CT 172018

DCM WILMINGTON, NC

.
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VARIANCE APPLICATION

The project is a stormwater dune infiltration system that will be placed outside of
the 60’ static line in the 300 block of Caswell Beach Road.

Permit decision to be provided by LPO.
Deed attached.

Site plan attached. This project is approximately 525’ feet of buried infiltration
chambers that store water until it can be absorbed by the ground. This water is
filtered through the sand before entering the water table. A pipe will be used that
runs the length of Caswell Beach Road and to the infiltration system to transport
the flood water. The system will be buried, and all dunes and plantings restored so
that no evidence of the project will be visible.

The proposed project is outside of the static line but is within the 60’ buffer making
it inconstant with CAMA development rules. We request a variance to allow the
project to be built inside the buffer zone.

Certified receipts attached.

Local government variance is not applicable.

The answers to the 4 variance criteria are attached.
Facts on project

a. Caswell Beach Road floods during storm events.

b. Flooding on Caswell Beach Road prevents emergency responders from accessing
residents in need.

¢. The project will be below ground and not visible.

d. Flood water pumped into the infiltration containers are filtered before entering the

natural water table.

Caswell Beach has funding available to install project and eliminate dangerous flooding

on Caswell Beach Road during most storm events.

Caswell Beach Road floods several times per year.

The project cannot be practically moved from the proposed location and work as

designed.

The proposed project will be outside of the static line.

This project poses no danger or hindrances to the public.

This is an innovative project that is not harmful to the environment.

The project consists of approximately 525 square feet of underground piping and

infiltration chambers.

e

e -

e e

RECEIVED
0CT 172018

DCM WILMINGTON, NC
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QUITCLAM DEED

The UNITED STATES OF AMERICA, acting by and through the Secretary of the Interior, acting
by and through the Southeast Regional Director, National Park Service, under and pursuant to the
power and authority contained in the provisions of the Federal Property and Administrative Services
Act of 1949 (63 Stat. 377), as amended, and particularly as amended by Public Law 485, 91st
Congress, and regulations and orders promulgated thereunder (hereinafter designated "Grantor"), for
and in consideration of the perpetual use of the hereinafter described premises for public park and
public recreation area purposes by the Town of Caswell Beach, North Carolina (hereinafter
designated "Grantee"), released and quitclaimed to Grantee, and to its successors and assigns, subject
to the reservations, exceptions, restrictions, conditions and covenants hereinafter expressed and set
forth, all Grantor's right, title and interest in and to the following approximately 5.71 acres of
described property, known as the Oak Island Light Tower, North Carolina, located at 300 A Caswell
Beach Road, Caswell Beach, North Carolina 28465, more particularly described as follows:

Parcel “B”

Beginning at an iron rod in the northemn right-of-way of N.C. Highway 133, the southeast
corner of Lot 15, Block 3, Section “B” of Caswell Beach as recorded at Map Book 1, Page
123 of the Brunswick County Registry, having N.C. 1927 grid coordinates of N: 53314.49
E: 2292711.08 and being located South 74 degrees 50 minutes 39 seconds West 135.55 feet
from USC&G monument “catwalk” on the Oak Island Lighthouse and further being in the
western line of properties belonging to the U.S. Coast Guard; thence with said western line
and the eastem line of the aforementioned Lot 15, North 19 degrees 30 minutes 56 seconds
East 81.89 feet to an iron rod, the beginning corner of Parcel “A”; thence with parcel “A”
South 75 degrees 23 minutes 28 seconds East 185.17 feet to an iron rod, a corner of parcel
“A”; thence, South 14 degrees 36 minutes 32 seconds West 81.59 feet to an iron rod in the
northernright-of-way of N.C. Highway 133, a comer of Parcel “A”; thence with the northern
right-of-way of said Highway 133, North 75 degrees 23 minutes 28 seconds West 192.17 feet
to the Point of Beginning. Being part of lands belonging to the U.S. Coast Guard described
as the Oak Island Life Boat Station, District 5, C.G. Dated 1-17-39, under title “A” Property

Report of the Brunswick County Registry containing 0.35 acres more or less and being all
of Parcel “B”.

Parcel “C”

Beginning at an iron pipe in the southern right-of-way of N.C. Highway 133, the northeast
corner of Lot 1, Block 3, Section B, of Caswell Beach as recorded at Map Book 1, Page 123,
of the Brunswick County Registry, said point being further located in the western line of
lands belonging to the U.S. Coast Guard, and being South 19 degrees 31 minutes 25 seconds
West 61.71 feet from a concrete monument, the southwest corner of Parcel “B”, having N.C.
1927 grid coordinates 0of N:53314.49 E:2292711.08, South 74 degrees 50 minutes 39 seconds
West 135.55 feet from USC&G Monument “Catwalk’™ on the Oak Island Lighthouse; thence

Page 1 of 9
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form the beginning, with said U.S. Coast Guard’s western line and eastern line of said Lot
1 South 19 degrees 26 minutes 52 seconds West 136.61 feet to a concrete monument in said
line; thence continuing, South 19 degrees 59 minutes 32 seconds East 233.35 feet to a point
where said western line of U.S. Coast Guard lands intersects with the mean high water mark
of the Atlantic Ocean; thence with said high water mark South 74 degrees 44 minutes 02
seconds East 564.31 feet to a point in the eastern line of the aforementioned U.S. Coast
Guard lands; thence with said eastern line North 37 degrees 29 minutes 55 seconds East
266.43 feet to an iron pipe, the southwest corner of Lot 9, Block 2, Section “B” of Caswell
Beach as recorded at Map Book 1, Page 123 of the Brunswick County Registry; thence with
the eastern line of the U.S. Coast Guard’s lands and the western line of said Lot 9 North 37
degrees 29 minutes 35 seconds East 142.70 feet to an iron rod in the southern right-of-way
of N.C. Highway 133, the northwest comer of Lot 9; thence with the southern right-of-way
of N.C. Highway 133, North 75 degrees 33 minutes 24 seconds East 690.0 feet to the Point
of Beginning; being part of lands belonging to the U.S. Coast Guard described as the Qak
Island Life Boat Station, district 5, C.G., dated 7-17-39, under Title “A” Property Report of
the Brunswick County Registry, containing 5.36 acres more or less and being all of parcel
“C”.

This conveyance is made subject to any and all existing rights-of-way, easements and
covenants and agreements affecting the above-described premises, whether or not the same now
appear of record, including but not limited to the following;

1. A permit i1ssued on March 1, 2002 to the Army Corps of Engineers for placement of
an antenna on the light tower.

2. An easement conveyed to the Town of Caswell Beach on July 11, 1991 for the
placement and maintenance of water service equipment.

3. An easement conveyed to Southern Bell Telephone and Telegraph Company on July
29, 1983.

To Have and to Hold the hereinbefore described property, subject to the reservations,
exceptions, restrictions, conditions and covenants herein expressed and set forth unto the Grantee,
its successors and assigns, forever.

Pursuant to authority contained in the Federal Property and Administrative Services Act of 1949,
as amended, and applicable rules, regulations and orders promulgated thereunder, the General
Services Administration determined the subject property to be surplus to the needs of the United
States of America and assigned the property to the Department of the Interior for further conveyance
to the Town of Caswell Beach, North Carolina.

It 1s agreed and understood by and between the Grantor and Grantee, and the Grantee, by its
acceptance of this deed, does acknowledge its understanding of the agreement, and does covenant
and agree for itself, and its successors and assigns, forever, as follows:
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1. The property shall be used and maintained for the public purposes for which it was
conveyed in perpetuity as set forth in the Program of Utilization and Plan contained in the
application, submitted by the Grantee on June 23, 2003, which program and plan may be amended
from time to time at the request of either the Grantor or Grantee, with the written concurrence of the
other party, and such amendments shall be added to and become a part of the original application.

2. The Grantee shall, within 6 months of the date of this deed of conveyance, erect and
maintain a permanent sign or marker near the point of principal access to the conveyed area which
says:

This park land was acquired through the FEDERAL LANDS TO PARKS
PROGRAM of the United States Department of the Interior, National Park Service,
for the public’s recreational use and enjoyment,

3. The property shall not be sold, leased, assigned, or otherwise disposed of except to
another ¢ligible governmental agency that the Secretary of the Interior agrees in writing can assure
the continued use and maintenance of the property for public park or public recreational purposes
subject to the same terms and conditions in the original instrument of conveyance. Any mortgage,
lien, or any other encumbrance not wholly subordinate to the reverter interest of the Grantor shall
constitute an impermissible disposal. However, this provision shall not preclude the Grantee and its
successors or assigns from issuing revenue or other bonds related to the use of the property to the
extent that such bond shall not in any way restrict, encumber, or constitute a lien on the property.
Further, nothing in this provision shall preclude the Grantee from providing related recreational
facilities and services compatible with the approved application, through concession agreements
entered into with third parties, provided prior concurrence to such agreements is obtained in writing
from the Secretary of the Interior.

4. From the date of this conveyance, the Grantee, its successors and assigns, shall submit
biennial reports to the Secretary of the Interior, setting forth the use made of the property during the
preceding 2-year period, and other pertinent data establishing its continuous use for the purposes set
forth above, for ten consecutive reports and as further determined by the Secretary of the Interior.

5. Allrevenue received by the Grantee through concession agreements, use permits, or other
fees generated by activities on the property shall be used only for the implementation of an approved
Program of Utilization or the operation of park and recreation facilities and programs on the
property. After the Program of Utilization is completed, and as long as the property is properly and
sufficiently operated and maintained, the revenue may be used for other public park and recreational
purposes by the Grantee. Any revenue received by the Grantee which is generated on or by the
operation of the property shall not be used for non-recreational purposes. Any revenue received by
the Grantee which is generated through the operation of the property shall be listed and accounted
for in its biennial reports to the National Park Service.
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6. The Grantor, and any representative it may so delegate, shall have the right of entryupon
said premises at any time to conduct inspections of the property for the purpose of evaluating the
Grantee’s compliance with the terms and conditions of this deed.

7. The Grantee agrees that the U.S. Coast Guard (USCG) retains the unrestricted right: (a)
to an “arc of visibility” easement; (b) to add a communications tower(s) and associated buildings
and equipment and make any changes to the property as may be necessary for the USCG National
Distress System; (C) to keep the aid to navigation and associated equipment in the light tower
structure; (d) of access and ingress at all times for USCG personnel to service, add to, maintain,
operate, repair and replace the aid to navigation and any associated equipment; and (e) to relocate
or add any aids to navigation, or make any changes on any portion of the property as may be
necessary for navigational purposes.

8. As part of the consideration for the Deed, the Grantee covenants and agrees for itself, its
successors and assigns, that (1) the program for or in connection with which this Deed is made will
be conducted in compliance with, and the Grantee, its successors and assigns, will comply with all
requirements imposed by or pursuant to the regulations of the Department of the Interior in effect
on the date of this Deed (43 C.F.R. Part 17) issued under the provisions of Title VI of the Civil
Rights Act of 1964 (42 U.S.C. 2000d-1); (2) this covenant shall be subject in all respects to the
provisions of said regulations; (3) the Grantee, its successors and assigns, will promptly take and
continue to take such action as may be necessary to effectuate this covenant; (4) the United States
shall have the right to seek judicial enforcement of this covenant, and (5) the Grantee, its successors
and assigns, will (a) obtain from each other person (any legal entity) who, through contractual or
other arrangements with the Grantee, its successors and assigns, is authorized to provide services or
benefits under said program, a written agreement pursuant to which such other person shall, with
respect to the services or benefits which he is anthorized to provide, undertake for himself the same
obligations as those imposed upon the Grantee, its successors and assigns, by this covenant, and (b)
furnish a copy of such agreement to the Secretary of the Interior, or his successor; and that this
covenant shall run with the land hereby conveyed, and shall in any event, without regard to technical
classification or designation, legal or otherwise, be binding to the fullest extent permitted by law and
equity for the benefit of, and in favor of the Grantor and enforceable by the Grantor against the
Grantee, its successors and assigns.

9. The Grantee agrees to comply with the requirements of Public Law 90-480 (82 Stat. 718),
the Architectural Barriers Act of 1968, as amended by Public Law 91-205 of 1970 (84 Stat. 49), and
the Americans with Disabilities Act of 1990 (104 Stat. 337) to assure that development of facilities
on conveyed surplus properties for public park and recreation purposes are accessible to the
physically handicapped; and, further assure in accordance with Public Law 93-112, the
Rehabilitation Act of 1973 (87 Stat. 394), that no otherwise qualified handicapped individual shall
solely by reasons of his handicap be excluded from the participation in, be denied benefits of, or be
subjected to discrimination under any program or activity receiving Federal financial assistance.

Page 4 of 9




025

Inst # 217753 Book 1971Page: 319

10.  The Grantee, by acceptance of this deed, acknowledges that it has received the
following notice of hazardous substance activity and reservation of access by the Grantor concerning
the herein described lands. Each of these statements is given by the Grantor in compliance with
Section 120(h)(3) of the Comprehensive Environmental Response, Compensation and Liability Act
of 1980, as amended (CERCLA), 42 U.S.C. §9620(h)(3):

(A) NOTICE Regarding Hazardous Substance Activity. Pursuant to 40 C.F.R. 373.2 and

Section 120(h)(3)(A)(I) of the Comprehensive Environmental Response, Compensation and
Liability Act of 1980, as amended (CERCLA)(42 U.S.C. § 9620(h)(3)(A)(), and based upon a
complete search of agency files, the United States gives notice that no hazardous substances have
been released or disposed of or stored for one year or more on the conveyed property.

(B) CERCLA Covenant. The Grantor warrants that all remedial action necessary to protect
human health and the environment has been taken before the date of this conveyance.
Grantor warrants that it shall take any additional response action found to be necessary after
the date of this conveyance regarding hazardous substances located on the subject property
on the date of this conveyance.

(1) This covenant shall not apply:

(a) in any case in which Grantee, its successors or assigns, or any successor in interest
to the subject property or part thereof is a Potentially Responsible Party (PRP) with
respect to the subject property immediately prior to the date of this conveyance; or

(b) to the extent but only to the extent that such additional response action or part
thereof found to be necessary is the result of an act or failure to act of the Grantee,
its successors or assigns, or any party in possession after the date of this conveyance
that either:

(I) results in a release or threatened release of a hazardous substance that was not
located on the subject property on the date of this conveyance; or

(11) causes or exacerbates the release or threatened release of a hazardous substance
the existence and location of which was known and identified to the applicable
regulatory authority as of the date of this conveyance.

(2) In the event Grantee, its successors or assigns, seeks to have Grantor conduct any
additional response action, and, as a condition precedent to Grantor incurring any additional
cleanup obligation or related expenses, Grantee, its successors or assigns, shall provide
Grantor 45 days written notice of such a claim. In order for the 45-day period to commence,
such notice must include credible evidence that:

(2) the associated contamination existed prior to the date of this conveyance: and
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(b) the need to conduct any additional response action or part thereof was not the
result of any act or failure to act by the Grantee, it successors or assigns, or any party
in possession.

(C)  Access. Grantor reserves a right of access to all portions of the subject property for
environmental investigation, rededication or other corrective action. This reservation
includes the right of access to and use of available utilities at reasonable cost to
Grantor. These rights shall be exercisable in any case in which a remedial action,
response action or corrective action is found to be necessary, or in which access is
necessary to carry out a remedial action, response action, or corrective action on
adjoining property. Pursuant to this reservation, the United States of America, and
its respective officers, agents, employees, contractors and subcontractors shall have
the right (upon reasonable advance written notice to the record title holder) to enter
upon the subject property and conduct investigations and surveys, to include drilling,
test-pitting, bores, data and records compilation and other activities related to
environmental investigation, and to carry out remedial or removal actions as required
or necessary, including but not limited to the installation and operation of monitoring
wells and pump wells, and treatment facilities. Any such entry, including such
activities, responses or remedial actions, shall be coordinated with Grantee, its
successors and assigns, and shall be performed in a manner that minimizes
interruption with activities of authorized occupants.

11. Grantee acknowledges that this property is eligible for listing on the National Register
of Historic Places. Grantee shall be on the lookout for archeological artifacts during any
construction activities and shall take appropriate action should any artifacts be discovered. Grantee
shall comply with the provisions of 36 C.F.R. Part 800, regarding protection of historic and cultural
properties. Grantee's development plans shall avoid sites identified by a Cultural Resources
Assessment of the property, and, prior to any alteration or construction on the property, Grantee shall
consult with the North Carolina State Historic Preservation Office.

12. The Grantee agrees that the structure situated on the said property will be preserved and
maintained in accordance with plans approved in writing by the North Carolina State Historic
Preservation Office and development of the property shall be in compliance with the Secretary of
the Interior’s Standards for Rehabilitation and Guidelines for Rehabilitating Historic Buildings and
the development plans shall be approved by the North Carolina State Historic Preservation Office.

13. The Grantee agrees to comply with the National Environmental Policy Act of 1969, as
amended, the 1977 Amendments to the Federal Water Pollution Control Act (Clean Water Act of
1977), the Federal Disaster Protection Act 0f 1973 (87 Stat. 975), Executive Order 11288, Executive
Order 11990 (May 24, 1977) for Protection of Wetlands and Executive Order 11988 (May 24, 1977)
for Floodplain Management, where and to the extent said Amendments and Orders are applicable
to the property herein conveyed, and Grantee shall be subject to any use restrictions issued under said
Amendments and Orders.
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14, The structure on this site was erected prior to 1978, at which time the use of lead-based
paint (LBP) was common throughout the United States, including on government buildings. The
age of the structure on the subject property suggests that there is a likelihood that LBP is present on
this structure. While there have been significant efforts to limit dosages of lead in the workplace,
these efforts to date have not identified the historical use of LBP as requiring special measures.
Therefore no action has been taken with regard to LBP. The Grantee acknowledges that there is LBP
on the structure and will comply with the regulations regarding LBP. Further, the Grantee shall be
responsible for abating all LBP hazards prior to occupancy of the property by children six (6) years
of age and under, as described in 24 C.F.R. § 35.24.

15. The Grantee shall comply with all applicable Federal, State, and local laws, regulations
and standards that are or may become applicable to the Grantee’s activities on the property being
conveyed.

15. Inthe event there is a breach of any of the conditions and covenants herein contained
by the Grantee, its successors and assigns, whether caused by the legal or other inability of the
Grantee, its successors and assigns, to perform said conditions and covenants, or otherwise, all right,
title and interest in and to said premises shall revert to and become the property of the Grantor at its
option, which in addition to all other remedies for such breach shall have the right of entry upon said
premises, and the Grantee, its successors and assigns, shall forfeit all night, title and interest in said
premises and in any and all of the tenements, hereditaments and appurtenances thereunto belonging;
provided, however, that the failure of the Secretary of the Department of the Interior to require in any
one or more instances complete performance of any of the conditions or covenants shall not be
construed as a waiver or relinquishment of such future performance, but the obligation of the
Grantee, its successors and assigns, with respect to such future performance shall continue in full
force and effect. The Grantee, by its acceptance of this deed, covenants and agrees for itself, and its
successors and assigns, that in the event the Grantor exercises its option to revert all right, title, and
interest in the property to the Grantor, or the Grantee voluntarily returns title to the property in lieu
of a reverter, then the Grantee shall provide protection to and maintenance of said property at all
times until such time as the title is actually reverted or returned to and accepted by the Grantor,
including the period of any notice of intent to revert. Such protection and maintenance shall, at a
minimnum, conform to the standards prescribed by the General Services Administration inits Federal
Property Management Regulations, 41 C.F.R. 101 - 47.402, in effect at the time of the reversion.

IN WITNESS WHEREQOF, the Grantor has caused these presents to be executed in its name

and on its behalf this the /§ T# dayof _DunE , 2004,
UNITED STATES OF AMERICA
acting by and through the
Secretary of the Interior
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Through: N A

Regional Director
Southeast Region
National Park Service

By: ’/J(%m WAl o7 A

Wallace C. Brittain
Chief, Recreation and

Conservation Division
STATE OF GEORGIA )
)ss
COUNTY OF FULTON )
Onthis | 8 T dayof JUNE , 2004, before me, the subscriber,

personally appeared Wallace C. Brittain, National Park Service, of the United States Department of
the Interior, a governmental agency of the United States of America, and known to me to be the same
person described in and who executed the foregoing instrument, as the act and deed of the United
States of America, for and on behalf of the Secretary of the Interior, duly designated, empowered and
authorized so to do by said Secretary and he acknowledges that he executed the foregoing instrument
for and on behalf of the United States of America for the purposes and uses therein described.

NQTARY PUBLIC

My commission expires:

Magy 15, 2006
) 2,

FLA

The foregoing conveyance is hereby accepted and the undersigned agrees,
acceptance, to assume and be bound by all the obligations, conditions, covenants and agreements
therein contained.

TOWN OF CASWELL
STATE OF NORTH CAROLINA
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- /)
By: DT A

Harry Q. Simmons, Jr. _/ 30?*?‘1 Eﬁ'@f
Mayor CE &Y %

STATE OF NORTH CAROLINA

S St

o '-‘{k_-_ .“'Paﬁh 'HTH C E\Qﬁ\*‘;
COUNTY OF BRUNSWICK ) P

A —

On this ;?J/I?iay of  June , 2004, before me, the undersigned
Officer, personally appeared Harry Q. Simmons, Jr., to me known and known to me to be the same
person whose name is subscribed to the foregoing acceptance, who being by me duly sworn, did
depose and say that he is Mayor of the Town of Caswell Beach, North Carolina, that he i1s duly
designated, empowered and authorized by Resolution/Certification of Authority to Acquire Property
of the Town Council of the Town of Caswell Beach, North Carolina, which resolution was presented
and adopted on June 12, 2003, to execute the foregoing acceptance and sign his name thereto; and
that he signed his name thereto and acknowledges that he executed the foregoing instrument for and
on behalf of the Town of Caswell Beach, North Carolina, for the purposes and uses theremn

described.
“""l"
“\\\\"‘ c- B !""
0320»{4 C. Bt Sy Shenells
fr iy - 5 \"..." "o‘.%":
NOTARY PUBLIC F FN0Tag 1" %
PO gt P
My Commission expires: z %’e,. 08 L\C Fos
AL
—_ v, ¥, sand® N
O8-04 - 2007 ik COUNY
LIESFYRTIL L
STATE OF NORTH CAROLINA
COUNTY OF BRUNSWICK .
The Foregoing (or annexed) Certificate(s) of ) \.\ \\O-AN\ oot H\Cl e, t\{\,La_ Q FR p"\‘L .,
Notary(ies) Public is (are) Certified to be Correct. —_
This Instrument was filed for Registration on this _3D Day of Juwe , 2 @OH:

in the Book and page shown on the First Page hereof. !

h._.
ROBERT J. ROBINSON, Register of Deeds




Brunswigk County

Emergency Services

(910)253-5383
Phone

(910)253-4451
Fax

October 26, 2018
To: Chad Hicks
From: Kat Corrigan, EMS Operations Manager
Subject: Flooding on Caswell Beach Road

Flooding can cause significant response delays for patients in affected areas. Significant flooding can
prevent emergency vehicles from gaining access to persons with medical or other emergencies. Life
saving measures could have a negative outcome with delayed response or inability to access.
Additionally, flooded roads could have unforeseen hazards to include washouts, sinkholes, downed
limbs, among other issues. These conditions can delay or prevent emergency response and access.
Historic flooding has been seen in this area and causes these delayed responses. Brunswick County
Emergency Services is concerned with the ability to address emergencies in Caswell Beach town
limits during storm events.
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v DCM State of North Carolina Reply
| Qf@h@ag City Deparmment of Justice Jennie W. Houser
Oy O SR . nvironmen{a| 1¥15100
_\'r'l%(:'|):.\'E{=.\(‘J((;i§.\]‘filn.\i. PO BOx 629 9001 Mail Service Center
Raleigh, North Carolina Raleigh, NC 27659-9001
=502 Tel: (919)716-6600
27602 Fax: (919)716-6767
jhauser@ncdoj.gov
October 29, 2008
CERTIFIED MAIL
RETURN RECEIPT REQUESTED
Mr. Henry E. Beeker, Jr.
Town of Kure Beach
117 Settlers Lane
Kure Beach, North Carolina 28449 _ '
. A e~ A te, fe At -
Re:  Variance Request to Coastal Resources Commission L lls
By Henry E. Beeker, Jr./Town of Kure Beach Ourtfotls

CRC-VR-(8-45
Dear Mr. Beeker:

At its September 24, 2008 meeting, the Coastal Resources Commission voted to grant the
above referenced variance request. Attached is a copy of the Final Order, signed by the
Chairman of the Coastal Resources Commission. Prior to undertaking the development for
which you sought a variance, you must first obtain a CAMA permit from your local permitting

authority or the Division of Coastal Management.

Sincerely,

Jennie Wilhelm Hauser
Special Deputy Attorney General
Counsel to the Commission

¢: Amanda P. Little
Angé‘la Willis, DCM Morehead City
Robert R. Emory, Jr., Chairman
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STATE OF NORTH CAROLINA BEFORE THE NORTH CAROLINA
COASTAL RESOURCES COMMISSION

COUNTY OF NEW HANOVER CRC-VR-08-45

IN THE MATTER OF: )

PETITION FOR VARIANCE ) FINAL ORDER

BY TOWN OF KURE BEACH )

This matter was heard on oral arguments and stipulated facts at the regularly scheduled
meeting of the North Carolina Coastal Resources Commission (hercinafier CRC) on September
24, 2008, in Sunset Beach, North Carolina pursuant to N.C.G.S. § 113A-120.1 and 15A NCAC
710700, et seq. Assistant Attorney. General Amanda Little appeared for the Department of
Environment and Natural Resources, Division of Coastal. Management; Mason Hemdon, the
North Carolina Division of Transportation (NCDOT) Division 3 Environmental Officer and
applicant for the permit as the authorized agent of the Town of Kure Beach, appeared on behalf

of Petitioner.

Upon consideration of the record documents and the arguments of the parties, the CRC

adopts the following:

STIPULATED FACTS

1. Petitioner, the Town of Kure Beach owns the ocean outfall at K Avenue and Atlantic
Ave. (“‘the project site”),‘ Kure Beach, New Hanover County, NC,

2. The Town of Kure Beach has a number of stormwater outfalls that discharge onto the
beach. sometimes directly flowing into the ocean with little infiltration into the sand.

3. The Department of Environment and Natural Resources, Division of Environmental

Health-Shellfish Sanitation and Recreational Water Quality Section monitors the State’s waters



033

by regular bacteriological testing. Due to the elevated bacteria levels in nearby swimming areas,
Petitioner proposes to install a dune infiltration system at the project site to improve stonmwaier
treatment at the existing outfall on Kure Beach.

4, In 2005, NCDOT, North Carolina State University (NCSU) and the Town of Kure Beach
began collaborating to address the water quality issues associated with existing stormwater
outfalls on the beach. The existing ocean outfalls carry runoff from US-421 and surrounding
roads, parking lots, and rooftops. The Town réquested assistance from NCSU Department of
Biological and Agricultural Engineering to design a low-cost, effective alternative to treat this
runoff. The result was the design of a Dune Infiltration System (DIS). Two of these systems
were installed in February 2006 to capture stormwater runoff from the L Ave. outfall and the M
Ave. outfall. Since their installation these systems have been monitored following storm events.
Water quality testing of collected samples showed the systems to be very efficient in reducing
stormwater flow and bacterial transport to the ocean areas.
5. Petitioner, through its authorized agent, applied for a CAMA Minor Development Permit
to install-a dune infiltration system (DIS) to treat stormwater at the existing K. Ave. outfall. The
application was dated May 13, 2008, and the project will be funded by NCDOT. The project
proposes the installation of 26 stormchambers for stormwater storage and infiltration, a splitter
box, and modification or retro-fit of existiﬁg drop inlets and outfall pipe. -‘The ‘design will divert
inflow from 3 outfalls near K Avenue into a single DIS, and by combining these outfalls into one
system, wilt allow for subsurface infrastructure to be avoided.

6. Thé project site is located within the Ocean Erodible Area of Environmental Concem

(AEC) and the High Hazard Flood AEC, subcategories of the Ocean Hazard AEC designated by
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the Coastal Resources Commission (CRC) in Rule 15A NCAC 7H .0304.

7. Effective in 1979, the CRC adopted an erosion setback requirement that applies to
structures along the oceanfront. Rule 15A NCAC 7H .0306(a). The general rule 1s that
development must be set back at a distance of 30 times the long-term annual erosion rate from
the applicable vegetation line. Rule 15A NCAC 7H .0306(a)(1).

8. The annual long-term erosion rate at this property is 2 feet per year, making the ocean
erosion setback for the property 60 feet from the static vegetation line.

9. The existing outfall terminates at the bulkhead along Atlantic Avenue. The Kure Beach
static Jine is also located alorg this bulkhead; however, a well established dune system, frontal
dune and first line of stable natural vegetation extend approximately 85 feet oceanward of the
bulkhead, and the improvements needed at the project site must be made at the central collection
point of the outfall within the ocean front setback.

10.  Petitioner proposes to restore the disturbed area at the project site to natural contours and
to replant with native species of vegetation.

1. The N.C. Division of Coastal Management Representative, Stephen Lane, demied the
minor permit application by letter dated July 2, 2008, because the proposed development was
inconsistent with Rule 15A NCAC 7H .0306(a)(3).

12. Petitioner filed this variance request on July 15, 2008, seeking relief from strict

application of the Ocean Hazard AEC erosion setback rules and the exceptions to those rules in

" 15A NCAC 7H .0306(a) and .0309.
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CONCILUSIONS OF LAW

1. The CRC has jurisdiction over the parties and the subject matter.

12

All notices for the proceeding were adequate and proper.

3. The Petitioner has demonstrated that sirict application of eertain of the CRC’s
Rules to the permit application will resuft in unnecessary hardship. Strict application of Rule
15A NCAC 7H .0306(a); .0309; .0601 would cause an unnecessary hardship because Petitioner
would be unable to locate the Dune Infiltration System at any other location on the property. |

4. The Petitioner has demonstrated that this hardship results from conditions peculiar
to Petitioner’s property such as the location, size, or topography of the property. The Petitioner’s
property is located oceanward of the existing roads, and the Dune Infiltration System must be
situated where the existing outfall terminates at the bulkhead along Atlanti(_: Avenue; however,
the improvements needed at the project site must be made at the central collection point of the
outfall within the ocean front setback. As a result, portions of Petitioner’s proposed stormwater
improvement project must take place, if at all, within the setback mandated by the CRC’s rules.

5. The Petitioner has demonstrated that this hafdship does not result from actions the
Town has taken.

0. The Petitioner has demonstrated (a) that the requested variance is consistent with
the spirit, purpose and intent of the Commission’s rules, (b) that it will secure public safety and
welfare, and (c) that it will preserve.substantial justice. The proposed project will be consistent
with the spirit, purpose, and intent of the CRC’s rules in that Petitioner is seeking to install a
system to provide treatment and disposal of stormwater, to remove stonnwatér discharge from

the public beach, and, hopefully, to improve conditions for swimming at Kure Beach. Moreover,
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installation of the Dune Infiltration System will afford an additional opportunity for NCDOT's
study of such systems. The Town seeks to install the DIS to improve the existing stormwater
sreatment in order to improve overall water quality in the Town of Kure Beach.
ORDER

THEREFORE, the variance from 15A NCAC 7H .0306(a); .0309; and 0601 is
GRANTED.

The granting of this Vériance does not relieve Petitioner of the responsibility to obtain a
CAMA permit from the proper permitting authority.

This variance is based upon the Stipulated Facts set forth above. The Commission
reserves the right to reconsider the granting of this variance and to take any appropriate action
should it be shown that any of the above Stipulated Facts is not true.

gt
This theﬂgcj ~day of October, 2008.

/47/1 gy f :

Robert R. Emory, Jr., Chalrman
Coastal Resources Commission
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CERTIFICATE OF SERVICE

This is to certify that [ have this day served the foregoing FINAL AGENCY DECISION

upan the parties by the methods indicated below:

Henry E. Beeker, Jr. CERTIFIED MAIL/

Town of Kure Beach RETURN RECEIPT REQUESTED
117 Settlers Lane

Kure Beach, NC 28449

A A Canoutas, Esq. U.S. Mail
4506 W. Cascade Road :
Wilmington, NC 28412-6825

Amanda P. Little | (Electronic mail and Hand Delivery)

Assistant Attorney General
N.C. Department of Justice

Pamela A. Jones (Electronic mail and Hand Delivery)
Certified Paralegal

N.C. Department of Justice

James H. Gregson ' {(Electronic Mail and U.S. Mail)
Angela Willis

Division of Coastal Management
400 Commerce Avenue
Morehead City, NC 28557

R
This theg‘? " day of October, 2008.

C_/Je'fmie Wilhelm Hauser
Special Deputy Attorney General
N.C. Department of Justice
P.O. Box 629
Raleigh, NC 27602
Counsel to the Commissicn



SIGN UP SHEET 038
SCOPING MEETING

Caswell Beach Drainage Project Scoping Meeting
Caswell Beach
Brunswick County

3/16/2017

Name

Agency

Phone

Email

Cameron Weaver

NCDEQ-DEACS

910-796-7303

Cameron.Weaver@ncdenr.gov

*Shane Staples

DCM-Fisheries

252-948-3950

Shane.Staples@ncdenr.gov

*Ken Riley NOAA-NMF 252-728-8750 Ken.Riley@noaa.gov
X Kathy Matthews US FWS 919-856-4520 x 27 Kathryn_Matthews@fws.gov
*Maria Dunn NC WRC 252-948-3916 Maria.Dunn@ncwildlife.org
Debbie Wilson DCM 910-796-7266 Debra.Wilson@ncdenr.gov
Jeremy Humphrey DMF-Shellfish 910-796-7287 Jeremy.Humphrey@ncdenr.gov
Tyler Crumbley USACE 910-251-4170 Tyler.Crumbley@usace.army.mil
X Chad Coburn DWR-401 910-796-7379 Chad.Coburn@ncdenr.gov
*Deborah Ahlers Town of Caswell 910-471-6578 DAhlers@caswellbeach.org
Carter Hubard WKBl?)ailgﬂson 910-742-4200 tchubard@wkdickson.com

George Kassler

Town of Caswell

910-278-5471

GKassler@caswellbeach.org

Dan ONeill TownBoi‘aégswell 704-614-1633 DOneill@caswellbeach.org
Brooks Surgan %%E/rl] 910-796-7270 Brooks.Surgan@ncdenr.gov
Jim Gregson DWR 910-796-7386 Jim.Gregson@ncdenr.gov
Chad Hicks Town of Caswell 910-200-3217 Chicks@caswellbeach.org
JD Potts DMFB-Z?ICer:Ifish 252-808-8154 J.Potts@ncdenr.gov

*Conference line
X Not Available

NCDENR
WILMINGTON REGIONAL OFFICE
127 CARDINAL DRIVE
WILMINGTON, NC 28405
910-796-7215, FAX 910-350-2004
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From: Kimes. D. Chad

To: Deborah Ahlers

Cc: Marks, Caitlin M; Pytcher, Alan; Hughes, Benjamin T; Vancleef, Ronald T
Subject: Caswell Beach Infiltration Project- High Impact- Low Cost Project

Date: Friday, May 25, 2018 10:44:10 AM

Attachments: image002.png

Mavyor Ahlers,

At this time, it is anticipated that we will have $500,000 funded to assist with the proposed
infiltration system to improve drainage along Caswell beach road. This will be approved at our July
Board of Transportation meeting.

This project will need to be started within one year of the official funding date, and completed within
2 years. Itis our plans to do a reimbursable agreement with the Town, where the Town performs the
work and we reimburse once the work is complete.

| recommend we have a meeting in the next few weeks so we can coordinate all of our efforts. | have
copied our folks that will be involved with the project.

Thank you!

Chad Kimes, PE

Deputy Division Engineer

Division 3

North Carolina Department of Transportation

910 341 2000 office
910 675 0143 fax
ckimes@ncdot.gov

5501 Barbados Blvd.
Castle Hayne, NC 28429

Email correspondence to and from this address is subject to the
North Carolina Public Records Law and may be disclosed to third parties.

From: Barbour, Cheryl K

Sent: Friday, May 18, 2018 4:28 PM

To: Marks, Caitlin M <cmmarks@ncdot.gov>; Norman, Patrick A <pnorman@ncdot.gov>
Cc: Pytcher, Alan <apytcher@ncdot.gov>; Kimes, D. Chad <ckimes@ncdot.gov>
Subject: RE: HI/LC Fund Request
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Caitlin —we’ll need an updated request form for WBS 47931 with the update figures. | will show it
on the Board agenda as transferring $490,428.56 from WBS 80084 but the increase on WBS 47931
will be for S500k to zero out your FY 2019 HI/LC funds.

Thanks —

Cheryl

From: Marks, Caitlin M

Sent: Friday, May 18, 2018 1:22 PM

To: Norman, Patrick A <pnorman@ncdot.gov>

Cc: Pytcher, Alan <apytcher@ncdot.gov>; Barbour, Cheryl K <cherylbarbour@ncdot.gov>; Kimes, D.
Chad <ckimes@ncdot.gov>

Subject: RE: HI/LC Fund Request

Hello,

Following up on this fund request: We have heard back from Chad and he would like us to take
$500,000.00 from the NC133 project (WBS 80084) and apply it to the Caswell Beach Road Project
(WBS 47931). Our understanding is that this will appear on the July BOT meeting. | am attaching an
updated estimate for Caswell Beach Rd that includes the planning and design (previously we
submitted only the construction budget). Please let us know if there is any additional documentation
needed on our end to make this request.

Also, | remember Cheryl telling us there was roughly $9,000.00 left in our budget that wasn’t spent.
Can you show me where | see this in SAP? If that’s the case, we could technically pull $500,000.00
less the ~$9,000.00 amount from NC133 and add that plus the ~$9,000 to Caswell to total
$500,000.00. | can do the math and resubmit the request if you can remind me of the balance
number again.

Thanks for all of your help on this!

Caitlin

From: Marks, Caitlin M

Sent: Friday, May 11, 2018 7:46 AM

To: Norman, Patrick A <pnorman@ncdot.gov>

Cc: Pytcher, Alan <apytcher@ncdot.gov>; Barbour, Cheryl K <cherylbarbour@ncdot.gov>
Subject: RE: HI/LC Fund Request

Thanks, Patrick. We talked to Cheryl yesterday and are working with our Deputy Division Engineer to
see how he wants to proceed and will be in touch with you and Cheryl. Thanks!


mailto:pnorman@ncdot.gov
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North Carolina Departm%ﬁﬂof Environmental Quality
SCOPING MEETING REQUEST

Please complete all the information helow. Call and email the appropriate coordinator with the completed form.

Asheville Region - Alison Davidson 828-296-4698; alison.davidson@ncdenr.gov

Fayetteville and Raleigh Regions - David Lee 919-791-4204; david.lee@ncdenr.gov

Mooresville and Winston-Salem Regions — Marcia Allocco 704-235-2107, marcia.allocco@ncdenr.qov
Washington Region - Lyn Hardison 252-948-3842; lyn.hardison@ncdenr.gov

Wilmington Region - Cameron Weaver 910-796-7303; cameron.weaver@ncdenr.qov

Project Name: Caswell Beach Road Drainage Project County; Brunswick

Applicant: Town of Caswell Beach Company:

Address: 1100 Caswell Beach Road City: Caswell Beach State: NC  Zip: 28465

Phone: 910-278-5471 Fax: 866-271-3641 Email; chicks@caswellbeach.org

Physical Location of Project: Locations Along Caswell Beach Road

Engineer/Consultant: Carter Hubard Company: WK Dickson

Address: 909 Market Street City: Wilmington State: NC Zip: 28401

Phone: 910-762-4200 Fax: Email: tchubard@wkdickson.com

Please provide a DETAILED project narrative, pdf site plan and a vicinity map with road names along with this Request form.
The project narrative should include the following when available:

Existing Conditions- List of existing permits, previous project name(s) or owner name(s), existing compliance or pollution incidents, current conditions or
development on site, size of tract, streams or wetlands on site*, stream name and classification, historical significance of property, seasonal high water
table elevation, riparian buffers, areas of environmental concem, setbacks

Proposed- Full scope of project with development phase plan, acreage to be disturbed, wetlands to be disturbed, waste treatment & water supply
proposed, soils report availability, % impervious surface, stormwater treatment and number of bmps, public or private funding.

*Relative To Wetlands — Federal and coastal wetlands must be delineated by a US Army Corps Regulatory Official, Coastal Management Field Rep or a
qualified environmental consultant prior to undertaking work such as filling, excavating or land clearing. The delineations must be approved by the US
Army Corps of Engineers (USACE) and/or the Division of Coastal Management. Wetland delineations are valid for a period not to exceed five years from
date of USACE approval.

Please provide estimated investment & expected employment numbers: §$ 1,000,000 — 10 Jobs

For the scoping meeting, it is best to provide a list of questions and topics of concern. It is helpful to know what you hope to gain from the
meeting. Please have thoughts and presentations organized as much as possible to make the best use of time.

Agencies Involved: Check all agencies that may be involved with project:

X Marine Fisheries X1 National Marine Fisheries X U.S. Fish & Wildlife ~ [X] NC Wildlife Resources

[XI Coastal Management D Land Resources ~ [X] Stormwater  [X]Erosion Control)  [X] U.S. Army Corps of Engineers
X Shelifish Sanitation ~ [X]Water Resources: (] 401/buffer (1 NPDES [ ] Non-discharge [ | Public Water Supply)

(1 AirQuality []SolidWaste [] UST[] Hazardous Waste

[] Other [] Other
[] Other [] Other
[] other

NCDEQ Scoping Meeting
March 2016
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Project Narrative

The Town of Caswell Beach is currently exploring options to remove stormwater flooding from
Caswell Beach Road. Caswell Beach Road (State Road 1100) runs approximately three mile
from the Town limits to the North Carolina Baptist Assembly and is geographically located
between the Atlantic Ocean and Intracoastal Waterway Marsh System. Caswell Beach Road
serves approximately 240 residential properties, United States Coast Guard Station Oak Island,
Duke Energy Nuclear Pumping Station, and the North Carolina Baptist Assembly. The North
Carolina Baptist Assembly provides religious retreat services for up to 1500 people onsite at any
given time. This road provides the only ingress/egress for vehicles serving the above locations.

Due to stormwater flooding Caswell Beach Road becomes impassable to low clearance vehicles
after minor storm events and impassable to high clearance emergency vehicles after moderate to
major storm events.

The Town of Caswell Beach is exploring stormwater pumping options to relieve this problem.
Town contracted engineers, WK Dickson of Wilmington, and stormwater expert, Dr. William
Hunt of North Carolina State University, agree that in addition to the best stormwater
management practices the Town has already adopted the installation of pumping stations in the
critical flooding areas are the only solution to the flooding problem. At this time the Town
respectfully requests a determination from the State of North Carolina as to whether or not a
permit can be issued for this project.

Existing Conditions

The Town has installed and maintains drainage and infiltration basin in the right of way of
Caswell Beach Road. These apparatuses do not provide the necessary amount of stormwater
control to allow the road to remain passable during rain events. The road is situated between the
dunes and the marsh in an area approximately 500 feet wide. The high water table in this area
makes further stormwater control by infiltration impractical.
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ITEMH
NCDOT JULY 2018 BOARD OF TRANSPORTATION AGENDA
Funds Request
Division-wide Small Construction, Statewide Contingency,
Public Access, Economic Development, High Impact/Low Cost

According to Executive Order No. 2 and G.S. 143B-350(g), the Board is requested to
concur with staff recommendation and delegate authority to the Secretary to approve
funds for specific Division-wide Small Construction / Statewide Contingency projects.

County Description Type Amount
Div 1 Realign intersection at NC-37/32 and SR 1108 | High Impact/
Chowan (Indian Trail Rd) to allow safe turning Low Cost $450,000.00
movements
WBS 80059 TOTAL $450,000.00
Div 1 Town of Ahoskie — WBS 80061 was
Hertford established (02/18) to construct 3 lane section | High Impact /
on NC 42 from New Bridge over Ahoskie Low Cost ($755,000.00)
Creek to South of US 13 for approximately
1600 feet TOTAL ($755,000.00)
Reduce funds
Div 1 WBS 80085 was established (02/18) to
Martin construct a superstreet on US-17 from High Impact /
Hampton Ct to SR 1119 (Ralph Taylor Road) Low Cost $61,619.78
Increase funds TOTAL $61,619.78
Div 1 Town of Columbia — Construct approximately
Tyrrell 1,250 ft of concrete sidewalk along US-64 Bus | High Impact/
in front of middle school & high school Low Cost $50,000.00
WBS 80092 TOTAL $50,000.00
Div 3 Town of Caswell Beach — Caswell Beach Rd
Brunswick infiltration Stormwater Management Project; High Impact /
Install infiltration basins along Caswell Beach | Low Cost $500,000.00
Rd at 4 locations
WBS 47931 TOTAL $500,000.00
Div3 WBS 80084 was established (02/18) for
Brunswick roadway repair at the intersection of SR 1521 High Impact /
(Funston Road SE) approximately 1 mile in Low Cost ($490,428.56)
each direction to correct flooding issues
TOTAL ($490,428.56)
Reduce funds & transfer to WBS 47931

6388
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ITEMH
NCDOT JULY 2018 BOARD OF TRANSPORTATION AGENDA
Funds Request
Division-wide Small Construction, Statewide Contingency,
Public Access, Economic Development, High Impact/Low Cost
County Description Type Amount

Div 3 Patch and resurface the existing drive and

Duplin replace existing driveway pipe at Lyman VFD | Contingency $65,000.00
located on SR 1801 (Lyman Rd) 0.2 miles
from NC-111 towards SR 1815 TOTAL $65,000.00
WBS 48169

Div 7 Town of Haw River — WBS 3607.3.08 was

Alamance established (08/11) for widening, curb & gutter,
and construction of sidewalk along NC-49 Contingency $20,000.00
(Main St) between Lang and Stone St
(Improvements to Main St sidewalk between TOTAL $20,000.00
Stone St and John Robert Watkins bridge)
Increase funds

Div 7 Town of Milton — Install pedestrian crossing,

Caswell flashers, new sidewalk, and repair & replace Contingency $100,000.00
existing sidewalk along and across NC-57
(Broad St) and SR 1614 (Fairview Dr) TOTAL $100,000.00
WBS 48166

Div 7 City of Greensboro — Data collection regarding

Guilford the use of the Greensboro Intermodal yard to
assess the operational efficiencies and road Economic
access to the yard, estimation of container and | Development $250,000.00
trailer volumes over a defined forecast period,
and identification of alternatives to handle TOTAL $250,000.00
expected volumes
WBS 48185

Div9 City of China Grove — Installation of 18" and

Rowan 24" HDPE pipe culverts, curb and gutter, Contingency $98,000.00
sidewalks, and asphalt patching on SR 2739
(Main St) TOTAL $98,000.00
WBS 48233

Div 10 Town of Harrisburg — WBS 44833 was Econ

Cabarrus established (06/16) for the realignment of Development $119.602.33
Saddle Creek at NC-49
Increase funds TOTAL $119,602.33

6389
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INDEX
BOARD OF TRANSPORTATION MEETING

June 28, 2018

Page No.

Call to Order 6342
Ethics Statement 6342
Approval — Minutes of the May 31, 2018 Board Meeting 6342
Resolution for Charlie O Lovette 6343
Resolution for Officer Stephen Levi Amos || 6343
Secretary’s Remarks 6343
Approval — Resolution to approve the Southport and Fort Fisher Ferry 6345
Information and Delegated Authority Items

Product Evaluation Program Awareness 6346
Cash Balance Handout 6346
Approval of Projects 6346

Approval-Award of Highway Construction Contracts from the June 2018 Letting 6346

Approval — Award of Contracts to Private Engineering Firms for Engineering

Services 6375
Approval — Funds for Secondary Road Improvement Projects — Highway Fund

and Highway Trust Fund 6387
Approval — Funds for Division-wide Small Construction, Statewide Contingency,

Public Access and Economic Development 6388
Approval — Funds for Specific Spot Safety Improvement Projects 6391

Action ltems

Approval — Additions, Abandonments, and Road Name Changes 6393
to State Secondary Road System

Approval — Public Transportation 6396

Approval - Public Transportation 6400

Approval — Rail Program 6402
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Approval — Strategic Transportation Investment Funds
Approval — Funds for Specific Federal-Aid Projects
Approval — Revisions to the 2018-2027 STIP

Approval — Municipal and Special Agreements

Approval — Municipal Street System Changes
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Approval - Final Right of Way Plans
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6408

6420

6449

6475

6492

6497

6499

6501

6504

6505

6506

6507

6508

6514

6514



049

BOARD OF TRANSPORATATION MEETING
June 28, 2018

Call to Order

Chairman Fox called the meeting of the Board of Transportation to order at 9:01 a.m. on
Thursday, June 28, 2018, in Wilmington, North Carolina with the following members present:
Fox, Szlosberg-Landis, Moran, Taft, Alford, Hunt, Molamphy, Pope, Clarke, Debnam, Overholt,
Lathrop and Zimmer.

Board Members Jordan and Wells called in to the meeting.

Board Members Tulloss, Wells, Perkins, and Tarleton were absent.

Swearing in of two new members of the Board of Transportation and three members
transitioning positions on the Board.

Thomas Taft, Jr. — Division 2

Michael Alford — Division 3

Hugh Overholt - From Division 2 to At-Large, Rural

Landon Zimmer — From Division 3 to At-Large, State Ports and Aviation
Grady Hunt — From At-Large, Rural to Division 6

Ethics Statement

Chairman Fox read the Ethics Statement advising any Board Member that may have any
conflict of interest or appearance of conflict to abstain from participation in that particular item
and to file the proper paper work with the Secretary to the Board.

Approval — Minutes of the May 31, 2018 Board Meeting

The minutes of the May 31, 2018, Board of Transportation meeting were unanimously
approved upon a motion by Board Member Clarke, seconded by Board Member Overholt.

Road and Bridge Naming Honorary Designations

Chairman Fox welcomed all guests and proceeded with the following Road and Bridge

Naming Honorary Designations.

6342
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ITEMH
NCDOT JULY 2018 BOARD OF TRANSPORTATION AGENDA
Funds Request
Division-wide Small Construction, Statewide Contingency,
Public Access, Economic Development, High Impact/Low Cost

According to Executive Order No. 2 and G.S. 143B-350(g), the Board is requested to
concur with staff recommendation and delegate authority to the Secretary to approve
funds for specific Division-wide Small Construction / Statewide Contingency projects.

County Description Type Amount
Div 1 Realign intersection at NC-37/32 and SR 1108 | High Impact /
Chowan (Indian Trail Rd) to allow safe turning Low Cost $450,000.00
movements
WBS 80059 TOTAL $450,000.00
Div 1 Town of Ahoskie — WBS 80061 was
Hertford established (02/18) to construct 3 lane section | High Impact /
on NC 42 from New Bridge over Ahoskie Low Cost ($755,000.00)
Creek to South of US 13 for approximately
1600 feet TOTAL ($755,000.00)
Reduce funds
Div 1 WBS 80085 was established (02/18) to
Martin construct a superstreet on US-17 from High Impact /
Hampton Ct to SR 1119 (Ralph Taylor Road) | Low Cost $61,619.78
Increase funds TOTAL $61,619.78
Div 1 Town of Columbia — Construct approximately
Tyrrell 1,250 ft of concrete sidewalk along US-64 Bus | High Impact /
in front of middle school & high school Low Cost $50,000.00
WBS 80092 TOTAL $50,000.00
Div 3 Town of Caswell Beach — Caswell Beach Rd
Brunswick infiltration Stormwater Management Project; High Impact/
Install infiltration basins along Caswell Beach | Low Cost $500,000.00
Rd at 4 locations
WBS 47931 TOTAL $500,000.00
Div 3 WBS 80084 was established (02/18) for
Brunswick roadway repair at the intersection of SR 1521 High Impact /
(Funston Road SE) approximately 1 mile in Low Cost ($490,428.56)
each direction to correct flooding issues
TOTAL ($490,428.56)
Reduce funds & transfer to WBS 47931

6388
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INDEX
BOARD OF TRANSPORTATION MEETING

August 2, 2018

Page No.
Call to Order 6535
Ethics Statement 6535
Approval — Minutes of the June 28, 2018 Board Meeting 6535
Secretary’s Remarks 6535
Information and Delegated Authority ltems
Product Evaluation Program Awareness 6537
Cash Balance Handout 6537
Action ltems
Approval - Policy for the Use of Specific Funds for Internal Improvements at 6537
Schools
Approval of Projects 6538

Approval-Award of Highway Construction Contracts from the July 2018 Letting 6539

Approval — Award of Contracts to Private Engineering Firms for Engineering 6546
Services

Approval — Funds for Division-wide Small Construction, Statewide Contingency 6598

Projects
Approval — Funds for Specific Spot Safety and Spot Mobility Improvement 6601
Projects
Approval — Additions, Abandonments, and Road Name Changes 6602
to State Secondary Road System
Approval — Public Transportation 6605
Approval - Public Transportation 6607
Approval — Rail Program 6612
Approval — Strategic Transportation Investment Funds 6614

Approval — Funds for Specific Federal-Aid Projects 6627
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Approval — Revisions to the 2018-2027 STIP
Approval — Municipal and Special Agreements
Approval — Preliminary Right of Way Plans
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BOARD OF TRANSPORATATION MEETING
August 2, 2018

Call to Order

Chairman Fox called the meeting of the Board of Transportation to order at 9:00 a.m. on
Thursday, August 2, 2018, in Raleigh, North Carolina with the following members present:
Moran, Overholt, Taft, Alford, Tulloss, Szlosberg-Landis, Hunt, Fox, Molamphy, Wells, Bowiles,
Lathrop, Tarleton, Clarke and Debnam.

No member of the Board called in to the meeting.

Board members Zimmer, Jordan, Perkins, and Pope were absent.

The Honorable Mark A. Davis conducted the swearing in ceremony of Samuel Bowles, a new
member of the Board of Transportation, representing Division 10.

Ethics Statement

Chairman Fox read the Ethics Statement advising all members of the Board that may
have any conflict of interest or appearance of conflict to abstain from participation in that
particular item and to file the proper paper work with the Secretary to the Board of
Transportation.

Approval - June 28, 2018 Board Meeting Minutes

The minutes of the June 28, 2018, Board of Transportation meeting were unanimously
approved upon a motion by Board Member Tarleton, seconded by Board Member Overholt.

Secretary’s Remarks

Secretary Trogdon welcomed Mr. Samuel Bowles as the newest member of the
Board. He introduced Darryl Bass, the new Director for Human Resources. Secretary Trogdon
presented Tracy Dodson, former board member representing division 10, with a Road Gang
Award in acknowledgement of her service to the Board since 2015. Secretary Trogdon
presented Jay Swain, division engineer for division 13 the Road Gang Award in
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CASWELL BEACH ROAD DUNE INFILTRATION SYSTEM PROJECT BUDGET

DATE: 10/26/2018

054

Site 5: 299 Caswe

ITEM ITEM SCHEDULED | UNIT UNIT TOTAL

NO. DESCRIPTION QUANTITIES PRICE AMOUNT
1 Mobilization (5% of Total Cost) 1 LS $8,112.11 $8,112.11
2 |Clearing and Grubbing (Including shrub removal) 0.3 AC $7,000.00 $2,024.79
3 |Pump Input Port 4 EA $2,000.00 $8,000.00
4  |Furnish and Install Dune Infiltration System 105 EA $900.00 $94,500.00
5 |Dune Replanting 0.3 AC $17,000.00 $4,917.36
6 |Influent Line 220 LF $40.00 $8,800.00
7 |Remove and Replace Boardwalk 1 LS $15,000.00 $15,000.00
8 |Traffic Control 1 LS $5,000.00 $5,000.00
9 |Erosion Control 1 LS $4,000.00 $4,000.00
10 |Force Main Cleaning and Testing 1 LS $5,000.00 $5,000.00
11 |Force Main Isolation Valve Cut In 2 EA $7,500.00 $15,000.00
12 |Parking Area Cleanup 1 LS $5,000.00 $5,000.00

Construction Subtotal $175,354.26

Contingency $34,229.15

Professional Services $140,130.00

Force Main $150,000.00

Total Project Cost $499,713.41

WK Dickson Co., Inc.

300 N. Third Street, Ste 301
Wilmington NC 28401
910-762-4200

NC LC. No. F-0374

WKD #20170096.00.RA
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ECS MID-ATLANTIC . LLC “Setting the Standard for Service”

], Geotechnical « Construction Materials « Environmental « Facilities

October 30, 2018

Mr. Carter Hubard, P.E.

WK Dickson & Co., Inc.

300 N. Third Street, Suite 301
Wilmington, North Carolina 28401

ECS Project No. 47-6645

Re: Dune Infiltration System Groundwater Mounding Evaluation
Caswell Beach Dune Infiltration Site
Caswell Beach, Brunswick County, North Carolina

Dear Mr. Hubard:

ECS Mid-Atlantic, LLC and ECS Southeast, LLP (ECS) are pleased to submit this report
summarizing preliminary findings from a Dune Infiltration System Groundwater
Mounding Evaluation conducted at the Caswell Beach Dune Infiltration site (i.e., site or
subject site), located at 299 Caswell Beach Road, Caswell Beach, North Carolina
(Figure 1). ECS was requested to observe the seasonal high water table (SHWT) and to
perform infiltration testing within and in proximity to the proposed dune infiltration system
(DIS) area at the subject site. This information was then used in conjunction with DIS
plans provided by the Client to assess groundwater mounding height beneath and in
proximity to the proposed DIS during storm events, during which time water would be
pumped into the DIS. ECS understands that further work regarding groundwater
mounding separation from the base of the proposed DIS and groundwater mounding
elevations in comparison to surface elevations may be requested in the future. The
purpose of our preliminary Groundwater Mounding Evaluation was to provide an initial
estimation of groundwater mounding height that could result from stormwater pumping to
the proposed DIS.

Proposed Dune Infiltration System Layout

The Client has provided ECS with site plans and aerial photography depicting the
proposed footprint and layout of the DIS. The DIS would have an area of approximately
11,000 square feet and would have dimensions of approximately 247.6 feet in length by
44.4 feet in width. The system would be comprised of three rows of infiltration
chambers. Each row would contain approximately 35 chambers and the system would
consist of approximately 105 chambers in total. Each domed infiltration chamber would
be seven feet in length, five feet in width at the base, and three feet in height. The
chambers would be installed within a 2-foot thick layer of gravel. The footprint of the
proposed DIS is shown in Figure 2.

Field Methodology & Findings

ECS mobilized to the site to conduct field work on July 10-11, 2018. ECS conducted an
evaluation of the subsurface soil and groundwater conditions at six test boring locations,

4004 Hunterstand Court, Suite 102, Charlottesville, VA 22911 « T. 434-973-3232 « F: 434-973-3238 + www.ecslimited.com
ECS Capitol Services, PLLC « ECS Florida, LLC +« ECS Mid-Atlantic, LLC « ECS Midwest, LLC « ECS Southeast, LLP « ECS Texas, LLP
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which are referred to as borings I-1 through 1-6 and are shown in Figure 2. The purpose
of test boring installation and testing was to obtain information pertaining to soil
composition, depth to groundwater, depth to the SHWT, and infiltration rate.

ECS conducted subsurface evaluation by advancing a hand auger boring to depths of
9.58-10.83 feet below ground surface (bgs) at each of the test boring locations. ECS
visually classified the soils and obtained representative samples of each soil type
encountered. Depth to groundwater and depth to the SHWT was also measured in each
boring. Following installation, surface elevations at each boring location were measured
by the Client and were provided to ECS. A summary of test boring information is
provided as Table 1 and completed Infiltration Testing Forms that include soil
composition data and other pertinent information are included as Appendix A.

Table 1: Test boring information and descriptions.

Test Boring S_urfgce Boring _ o
Boring Elevatlogl Depth Soil Description
(ft amsl®) (ft bgs®)
-1 13.397 10.83 Tan/grey medium- to coarse-grained sand
-2 12.096 9.58 Tan/grey medium- to coarse-grained sand
-3 12.139 10.17 Tan/grey medium- to coarse-grained sand
-4 12.600 10.42 Tan/grey medium- to coarse-grained sand
I-5 13.949 10.83 Tan/grey medium- to coarse-grained sand
I-6 16.661 10.83 Tan/grey medium- to coarse-grained sand

4As surveyed by WK Dickson & Co., Inc.
*ft amsl = feet above mean sea level
“ft bgs = feet below ground surface

ECS measured depth to groundwater using an electronic water level meter and depth to
the SHWT in each boring. Depth to groundwater ranged from 9.33-10.83 feet bgs and
depth to the SHWT ranged from 8.33-9.83 feet bgs (Table 2). Groundwater and SHWT
elevations were then calculated based on depth to groundwater/SHWT data and
surveying data provided by the Client. Groundwater elevations in borings I-1 through 1-6
ranged from 1.97-6.16 feet above mean sea level (amsl) and SHWT elevations ranged
from 2.64—7.33 feet amsl| (Table 2). A map showing groundwater equipotential contours
and flow direction, based on groundwater levels measured on July 10-11, 2018, is
included as Figure 3. Likewise, a map showing SHWT equipotential contours and flow
direction is included as Figure 4. It can be observed in Figures 3 and 4 that the overall
direction of groundwater flow, as measured during field activities, and SHWT flow are
similar. In general, groundwater flows from the eastern and western margins of the
focus area toward the center of the focus area. A north-to-south component of flow
appears to exist at the western portion of the focus area and the gradient at the eastern
portion of the focus area appears to be steeper than the gradient at the western portion
of the focus area.
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Table 2: Test boring data and infiltration testing summary.

October 30, 2018

Measured Esti_mated
Test Depth to X Groundvyater Depth tdo SHWT Infiltration Horlzont_al
Boring Groundwgter Elevation SHWT Elevation Rate® Hydrau_ll_c f
(ft bgs™) (ft amsl®) (ft bgs) (ft amsl) (ft/day) Conductivity
(ft/day)
-1 10.50 2.90 8.33 5.06 54.46 108.9
-2 9.33 2.76 8.33 3.76 56.02 112.0
-3 10.17 1.97 9.50 2.64 59.86 119.7
I-4 10.42 2.18 9.58 3.02 52.86 105.7
I-5 10.83 3.12 9.83 4.12 58.38 116.8
I-6 10.50 6.16 9.33 7.33 57.96 115.9

4As measured by ECS on July 10-11, 2018

bft bgs = feet below ground surface

‘ft amsl = feet above mean sea level

ISHWT = seasonal high water table

°Refers to vertical infiltration rate, as measured by ECS

'Refers to horizontal groundwater flow, which was estimated using vertical infiltration rate data
and an estimated vertical/horizontal anisotropic ratio of 0.5.

ECS conducted infiltration testing using a compact constant head permeameter at
borings located slightly offset from their respective hand auger test boring location. The
purpose of infiltration testing was to estimate subsurface vertical infiltration rates.
Infiltration tests are typically conducted at depths two feet above the SHWT or in the
most restrictive soil horizon. Tests in clayey conditions are conducted for durations of up
to 30 minutes. Infiltration testing yielded rates ranging from 52.86-59.86 feet/day, as
shown in Table 2. Vertical infiltration rate data were then used to estimate horizontal
hydraulic conductivity values, which were used in groundwater mounding calculations.
Using a vertical to horizontal anisotropic ratio of 0.5, based on the permeable and
unconsolidated nature of the soil, ECS estimates that hydraulic conductivity at the boring
locations ranges from approximately 105.7-119.7 feet day, as shown in Table 2. These
values indicate that hydraulic conductivity is fairly uniform at the tested boring locations.

Groundwater Mounding Evaluation

ECS used field data collected as part of this study to conduct a groundwater mounding
evaluation of the proposed DIS. The purpose of the evaluation was to estimate
groundwater mounding height beneath and in proximity to the proposed DIS during
storm events, during which time water would be pumped into the DIS. Per
conversations with the Client, ECS conducted the mounding analysis under the
assumption that the system would receive water at a rate of 1,000 gallons per minute
(gpm) for a duration of 200 minutes, which is expected to be the system’s peak flow rate.

The mounding analysis was conducted using a U.S. Geological Survey (USGS)
spreadsheet solving the Hantush (1967) equation for groundwater mounding beneath an
infiltration basin. The USGS mounding spreadsheet is capable of calculating maximum
groundwater mounding heights across an impacted area at the end of a recharge event
and is not designed to calculate the rate of groundwater mounding subsidence.

-3-
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Necessary parameters to solve the Hantush equation are listed below and were
guantified as follows:

e Recharge Rate and Duration: ECS used a recharge rate of 17.5 feet/day applied
to an 11,000-square foot area, which is the estimated area of the proposed DIS.
This recharge rate multiplied by the DIS area equates to a total system inflow of
1,000 gpm. The recharge duration was assumed to be 200 minutes, per
conversations with the Client.

e Infiltration Basin Dimensions: The infiltration basin was assumed to have
dimensions of 247.6 feet length by 44.4 feet width, per site plans provided by the
Client.

e Horizontal Hydraulic Conductivity: The site’s horizontal hydraulic conductivity was
assumed to be 105.7 feet/day, which is the lowest derived value at the site. The
lowest value was used to provide a conservative estimate of groundwater
mounding height.

o Specific Yield: The aquifer's specific yield was estimated as 0.31, which was
based on typical values for similar soil types published within USGS reporting by
Johnson (1963).

o Initial Saturated Aquifer Thickness: The aquifer’'s initial saturated thickness,
which represents the thickness of the aquifer’'s saturated zone prior to receiving
recharge water, was estimated to be 27.2 feet. This value was used based on
offsite geotechnical boring log data obtained by ECS as part of a different project,
where the borings were installed approximately 0.75-mile west of the subject site.
Boring log data from this offsite property indicates that a more restrictive silty
sand/sandy silt layer is present at a depth of approximately 38 feet bgs. As such,
the depth to the aquifer's base at the subject site was assumed to be 38 feet.
Subtracting the greatest depth to groundwater measured at the site (10.83 feet)
from the depth to the aquifer’'s base yielded a saturated thickness value of 27.2
feet.

The USGS spreadsheet was programmed to calculating groundwater mounding heights
at distance intervals of 10-30 feet from the center of the basin. Calculated mound
heights were entered into a GIS database and were used to interpolate mound heights
across much of the site. Table 3 summarizes estimated groundwater mound heights
from the center of the DIS and Figure 5 depicts groundwater mound height equipotential
contours.
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Table 3: Summary of estimated groundwater mounding heights.

_ Estimated Groundwater Mound Height
Distance from (feet)
Center of DIS®
(feet) Perpendicular from Perpendicular from
Basin’s Long Axis Basin’s Short Axis
10 3.844 4.028
20 3.276 4.022
40 1.814 3.989
60 0.893 3.903
80 0.392 3.703
100 0.155 3.265
120 0.055 2.323
140 0.019 1.085
160 0.007 0.472
180 0.004 0.192
200 0.003 0.073
220 0.003 0.026
240 0.003 0.010

®DIS = dune infiltration system

Conclusions

ECS is pleased to submit this report summarizing preliminary findings from a Dune
Infiltration System Groundwater Mounding Evaluation conducted at the Caswell Beach
Dune Infiltration site, located at 299 Caswell Beach Road, Caswell Beach, North
Carolina. ECS was requested to observe the SHWT and to perform infiltration testing
within and in proximity to the proposed DIS area at the subject site. This information
was then used in conjunction with DIS plans provided by the Client to assess
groundwater mounding height beneath and in proximity to the proposed DIS during
storm events, during which time water would be pumped into the DIS. ECS understands
that further work regarding groundwater mounding separation from the base of the
proposed DIS and groundwater mounding elevations in comparison to surface
elevations may be requested in the future. The purpose of our preliminary Groundwater
Mounding Evaluation was to provide an initial estimation of groundwater mounding
height that could result from stormwater pumping to the proposed DIS.

ECS conducted field work at the site on July 10-11, 2018. Six test borings were
installed at the site using a hand auger. Soils were visually classified and depth to
groundwater and depth to the SHWT was measured in each boring. Soils encountered in
the borings generally consisted of tan/grey medium- to coarse-grained sand. ECS
measured depth to groundwater using an electronic water level meter and depth to the
SHWT in each boring. Depth to groundwater ranged from 9.33-10.83 feet bgs and
depth to the SHWT ranged from 8.33-9.83 feet bgs. Groundwater and SHWT
elevations were plotted on aerial imagery and were used to construct groundwater and
SHWT equipotential maps. These maps show that the overall direction of groundwater
flow, as measured during field activities, and SHWT flow are similar. In general,
groundwater flows from the eastern and western margins of the focus area toward the
center of the focus area. A north-to-south component of flow appears to exist at the

-5-
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western portion of the focus area and the gradient at the eastern portion of the focus
area appears to be steeper than the gradient at the western portion of the focus area.

ECS also conducted infiltration testing using a compact constant head permeameter at
borings located slightly offset from their respective hand auger test boring location. The
purpose of infiltration testing was to estimate subsurface vertical infiltration rates.
Infiltration testing yielded rates ranging from 52.86-59.86 feet/day. Vertical infiltration
rate data were then used to estimate horizontal hydraulic conductivity values, which
were used in groundwater mounding calculations. Using a vertical to horizontal
anisotropic ratio of 0.5, based on the permeable and unconsolidated nature of the soil,
ECS estimates that hydraulic conductivity at the boring locations ranges from
approximately 105.7-119.7 feet day.

Field data were used to conduct a groundwater mounding evaluation of the proposed
DIS. The purpose of the evaluation was to estimate groundwater mounding height
beneath and in proximity to the proposed DIS during storm events, during which time
water would be pumped into the DIS. Per conversations with the Client, ECS conducted
the mounding analysis under the assumption that the system would receive water at a
rate of 1,000 gallons per minute (gpm) for a duration of 200 minutes, which is expected
to be the system’s peak flow rate. The mounding analysis was conducted using a USGS
spreadsheet solving the Hantush (1967) equation for groundwater mounding beneath an
infiltration basin. Parameter values for recharge rate and duration, infiltration basin
dimensions, horizontal hydraulic conductivity, specific yield, and initial saturated aquifer
thickness were input to the spreadsheet. Resulting groundwater mound heights ranged
from approximately 4.03 feet at the center of the DIS to less than 0.01 feet at a distance
of 200 feet from the center of the DIS. Overall, groundwater mound height is predicted
to decline rapidly beyond the outer margins of the DIS.

ECS understands that further work regarding groundwater mounding separation from the
base of the proposed DIS and groundwater mounding elevations in comparison to
surface elevations may be requested in the future. It is recommended that six
supplemental borings be installed at the site, at locations previously provided to the
Client, to expand the focus area of the evaluation. Currently, the portion of the site
where groundwater and SHWT elevations can be projected is limited to the focus area
polygon comprising the area between existing borings I[-1 through 1-6. The
recommended supplemental borings would expand the focus area and would allow for
the interpolation of groundwater and SHWT elevations at further reaches of the site.
This data could then be used in conjunction with groundwater mound heights to assess
groundwater mound separation distances from DIS components and the ground surface.

Limitations

The work performed in conjunction with this project, and the data developed, are intended
as a description of available information at the tested locations indicated and the dates
specified. Generally accepted industry standards were used in the preparation of this
report. Results from future testing may vary significantly as a result of natural conditions, a
changing environment, or the limits of analytical capabilities. This report does not warrant
against future operations or conditions, nor does it warrant against operations or
conditions present of a type or at a specific location not evaluated. Actual conditions may
vary.
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ECS appreciates the opportunity to assist WK Dickson & Co., Inc. with this Dune
Infiltration System Groundwater Mounding Evaluation. Please feel free to contact ECS
at (540) 785-6624 if you have any comments or questions regarding this report.

Sincerely,
ECS Mid-Atlantic, LLC

Michael L. Maloy, CPG Thomas P. Nelson, CPG
Principal Geologist Senior Hydrogeologist
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Figures



Figure 1: Site Location Map
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Figure 2: Site Layout Map & Testing Locations
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Figure 3: Groundwater Equipotential Map
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Figure 4: Seasonal High Water Table Equipotential Map
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Figure 5: Estimated Groundwater Mounding Height Map

Caswell Beach Dune Infiltration Site
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Appendix A

Infiltration Testing Forms
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Infiltration Testing Form
Caswell Beach Infiltration Study
Caswell Beach, Brunswick County, North Carolina
ECS Project No. 47-6645 & 49-7321
July 10" — 11" 2018

Location  Depth USCS Soil Description
-1 0-130” SP Tan/gray medium to coarse SAND

Seasonal High Water Table was estimated to be at 100 inches below the
existing grade elevation.

Groundwater was encountered at 126 inches below the existing grade
elevation.

Test was conducted at 70 inches below existing grade elevation
Infiltration Rate: 27.23 inches per hour

Ground elevation is 13.397"

Location  Depth USCS Soil Description
[-2 0-115” SP Tan/gray medium to coarse SAND

Seasonal High Water Table was estimated to be at 100 inches below the
existing grade elevation.

Groundwater was encountered at 112 inches below the existing grade
elevation.

Test was conducted at 60 inches below existing grade elevation
Infiltration Rate: 28.01 inches per hour

Ground elevation is 12.096

Location Depth USCS Soil Description
-3 0-122” SP Tan/gray medium to coarse SAND

Seasonal High Water Table was estimated to be at 114 inches below the
existing grade elevation.

Groundwater was encountered at 122 inches below the existing grade
elevation.

Test was conducted at 48 inches below existing grade elevation
Infiltration Rate: 29.93 inches per hour

Ground elevation is 12.139’
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Infiltration Testing Form
Caswell Beach Infiltration Study
Caswell Beach, Brunswick County, North Carolina
ECS Project No. 47-6645 & 49-7321
July 10" — 11" 2018

Location  Depth USCS Soil Description
-4 0-125” SP Tan/gray medium to coarse SAND

Seasonal High Water Table was estimated to be at 115 inches below the
existing grade elevation.

Groundwater was encountered at 125 inches below the existing grade
elevation.

Test was conducted at 36 inches below existing grade elevation
Infiltration Rate: 26.43 inches per hour

Ground elevation is 12.60’

Location  Depth USCS Soil Description
-5 0-130” SP Tan/gray medium to coarse SAND

Seasonal High Water Table was estimated to be at 118 inches below the
existing grade elevation.

Groundwater was encountered at 130 inches below the existing grade
elevation.

Test was conducted at 24 inches below existing grade elevation
Infiltration Rate: 29.19 inches per hour

Ground elevation is 13.949’

Location  Depth USCS Soil Description
-6 0-130” SP Tan/gray medium to coarse SAND

Seasonal High Water Table was estimated to be at 112 inches below the
existing grade elevation.

Groundwater was encountered at 126 inches below the existing grade
elevation.

Test was conducted at 60 inches below existing grade elevation
Infiltration Rate: 28.98 inches per hour

Ground elevation is 16.661’
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@ DICKSON
M E E T I N G M I N U T E S communily Infrastructure censullanls

909 Market Street, Wilmington, North Carolina 28401 910-762-4200

Caswell Beach Road Stormwater Management Project
NC DOT Project Review

DATE:  AUGUST 28, 2018, 10 AM
WKD #: 20170196.00.RA

Meeting Participants:

* Ben Hughes, PE, District Engineer, NC DOT

* Ron Van Cleef - Division Project Engineer, NC DOT

* Anthony Law, Assistant Division Construction Engineer, NC DOT
e Chad Kimes, PE, Deputy Division Engineer, NCDOT

e Caitlin Marks, PE, Division Project Manager, NC DOT

e Chad Hicks, Town Administrator

e Deborah Ahlers, Mayor

e Carter Hubard, PE - Project Engineer, WK Dickson

Meeting Summary

In the past year the Town has had storm events that have flooded Caswell Beach Road causing
the road to be impassable. Vehicles have been stranded and accidents have occurred. The
Town has problems with ponded water in these areas for many years.

The Town has relied on temporary pumping of the water towards the sound or to the dunes but
with limited success as the discharge of water near the flooded areas limits the effectiveness of
pumping. The Town has installed trench drains (in the flood prone areas which do not have
outlets).

WK Dickson has been working with the Town to reduce the impacts of flooding. A Clean
Water Management Trust Fund application has been submitted for a dune infiltration system
DIS. The DIS plan was originally to drawdown stormwater from four areas of Caswell Beach
Road and discharge below ground in four dune infiltration systems located south of each area
between the frontal dunes. The concept has been presented to regulatory agencies in a scoping
meeting with positive response. The Town has approached property owners to check the
owner’s willingness to grant easement. Due to some reluctance by property owners, the Town
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has decided to pursue using a parcel of Town property across from the Lighthouse. WK
Dickson has evaluated the site and confirmed that a dune infiltration system is feasible by
testing and analysis of the seasonal high-water table, insitu permeability, and groundwater
mounding analysis. The 8-inch reuse main that was constructed as part of the sewer project is
being considered to convey the stormwater from the flooding areas to the DIS system. The
subject reuse main is inactive due to Oak Island discharging treated effluent at the golf course
rather than the previously planned location at the Baptist Assembly. Pressure testing of the
reuse main will be needed and valves added.

NCDOT has committed to assist with funding of this project as a high impact low cost project.
The funding schedule is to have the project bid in February with a start date in May. The
encroachment agreement can be simplified if the connection to the reuse force main is a near
side tap and the planned pump suction piping is located below ground or with break away
stand pipe 10 feet clear of the recovery zone. Caitlin Marks will be tracking the project costs
and schedule. Ron Van Cleef will be the DOT project manager. A summary report is needed
for DOT use in documenting the effectiveness of the project.

WK Dickson will be working on the design and permitting of the project. Permitting
anticipated is a CAMA minor permit. A cost estimate will be provided by the end of October.

(Following the meeting, DOT representatives visited the project area)
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Project Narrative

The Town of Caswell Beach is currently exploring options to remove stormwater flooding from
Caswell Beach Road. Caswell Beach Road (State Road 1100) runs approximately three miles
from the Town limits to the North Carolina Baptist Assembly and is geographically located
between the Atlantic Ocean and Intracoastal Waterway Marsh System. Caswell Beach Road
serves approximately 240 residential properties, United States Coast Guard Station Oak Island,
Duke Energy Nuclear Pumping Station, and the North Carolina Baptist Assembly. The North
Carolina Baptist Assembly provides religious retreat services for up to 1500 people onsite at any
given time. This road provides the only ingress/egress for vehicles serving the above locations.

Due to stormwater flooding Caswell Beach Road becomes impassable to low clearance vehicles
after minor storm events and impassable to high clearance emergency vehicles after moderate to
major storm events.

The Town of Caswell Beach contracted engineers, WK Dickson of Wilmington to help devise a
solution for this flooding problem. It was determined that the best solution to remove and filter
the water would be a dune infiltration system. This system will consist of approximately 525° of
buried infiltration chambers. The water would enter the chambers and from there leach into the
ground water table after being filtered by stone and sand. The water will be piped to the central
infiltration site by pump.

Existing Conditions

The Town has installed and maintains drainage and infiltration basin in the right of way of
Caswell Beach Road. These apparatuses do not provide the necessary amount of stormwater
control to allow the road to remain passable during heavy rain events. The road is situated
between the dunes and the marsh in an area approximately 500 feet wide. The high-water table
in this area makes further stormwater control by infiltration on the roadside impractical.



The Humphries Law Firm, P.C. Mail - CAMA Variance Caswell Beach 076 10/31/18, 2:08 PM
’r THE -
~Zlumphries
LAW FIRM s.c.
CAMA Variance Caswell Beach
Carter Hubard <tchubard@wkdickson.com> Wed, Oct 31, 2018 at 2:00 PM

To: Justin Humphries <justin@kinglawonline.com>, "dahlers@caswellbeach.org" <dahlers@caswellbeach.org>, Chad
Hicks <chicks@caswellbeach.org>
Cc: Marc Horstman <mhorstman@wkdickson.com>

Justin,

The proposed dune infiltration system chamber material is high density polyethylene

T. Carter Hubard, PE.

Project Manager

WK Dickson & Co., Inc.

300 N. Third Street, Suite 301 (\We've moved! Note our new address.)
Wilmington, NC 28401

0 910-762-4200

Direct 910-442-1850

Mob 910-520-2734
Email: tchubard@wkdickson.com
www.wkdickson.com

Connect with us: Facebook | Twitter | LinkedIn

https://mail.google.com/mail/u/1?ik=1c72c95d14&view=pt&search=a...read-f%3A1615864907470630675&simpl=msg-f%3A1615864907470630675 Page 1 of 1
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http://www.facebook.com/pages/WK-Dickson-Co-Inc/140018356070546?ref=ts
http://twitter.com/wkdickson
https://www.linkedin.com/company/wk-dickson-&-co--inc-
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Locality. Towan O Casell Broeh . - . Peripft Nutabier {1 A0

Qeean Hazard 1. Estuaring Shorelite__ ORW Shoreline . ... Public Trust Shoréline.... __ Otfer,._ . _
(For official use only) '

LAND OWNER

Name_Towm ot Caswell Beacl

Address /() Caswell Beee by AJ{ e piles
City Laswell P escly state N/ (. __ Zip RB8Y45 Phone F/o~ ADISHN/
Binail _Q L7$th:$ &) Careel /ée_gc-fzf . ij_ _ ‘

AUTHORIZED AGENT
Name C l’lac/ H'ttrg 7\ SQWL&

Address |

City State Zip _ Phone
Email .

LOCATION OF PROJECT: (Address, strest name and/or dirsctions to site. If not oceanfront, what is the name of the
adjacent waterbody.) A of b je 01 Loy Bay BO\ND 02 B\ TO W

DESCRIPTION OF PROJECT: (List all proposed construction and land disturbance.) e

SIZE OF LOY/PARCEL: squarefoet _G\ Y. acres
PROPOSED USE: Residential []  (Single-family [] Multi-family []) Commercialindustrial [] Other £

COMPLETE EITHER (1) OR (2) BELOW (Contact your Local Permit Officer if you are not sure which AEC applies
0 your propertyy:

1) OCEAN HAZARD AECs; TOTAL FLOOR AREA OF PROPOSED STRUCTURE: 53] 2squars feet (includes
Ar conditioned living spacs, parking elevated above ground level, non-conditioned space elevated above ground level but
*cluding nan-load-bearing attic 8pace)

2) COASTAL SHORELINE AECs: SIZE OF BUILDING FOOTPRINT AND OTHER IMPERVIOUS OR BUILT

JPON SURPACES: ____ square fest (includes the area of the roof/drip line of all buildings, driveways, covered decks,
ongrete or masouty patios, ote. thatare within the applicable AEC. Attach your calculations with the project drawing.)

TATE STORMWATER MANAGEMENT PERMIT; Is the project l.éoate‘d in an drea subject to a State Stormwater
fanagement Permit issued by the NC Division of Water Quality?
BS_ NO

‘yes, list the total built upon area/impervious sutfice allowed for your lot or parcel; _ square feet.

: RECEIVED
‘ 0CT 1 6 2018

DCM WILMINGTON, NG




probate was in ___ County.

W Grews Studer  PNA Laswoll Beaels K.
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OTHER PERMITS MAY BE REQUIRED: The activity you are planning may require permits other than the CAMA
minor development permit, including, but not limited to: Drinking Water Well, Septic Tank (or other sanitary waste
treatment system), Building, Electrical, Plumbing, Heating and Air Conditioning, Insulation and Energy Conservation, FIA
Certification, Sand Dune, Sediment Control, Subdivision Approval, Mobile Home Park Approval, Highway Connection, and
others. Check with your Local Permit Officer for more information.

STATEMENT OF OWNERSHIP:

I, the undersigned, an applicant for a CAMA minor development permit, being either the owner of property inan AEC or a
person authorized to act as an agent for purposes of applying for a CAMA minor development permit, certify that the person
listed as landownér on this application has a significant interest in the real property described therein. This interest can be
described as: (check one)

an owner or record title, Title is vested in 70w o€ Ces well Beg o, |, see Deed Book . 3.___0
page SYT inthe _ ‘[3{ watwa K County Registry of Deeds.

an owner by virtue of inheritance. Applicant is an heir to the estate of ;

if other interest, such as written contract or lease, explain below or use a separate sheet & attach to this application.

NOTIFICATION OF ADJACENT PROPERTY OWNERS:
I furthermore certify that the following persons are owners of properties adjoining this property. L affirm that [ have given
ACTUAL NOTICE to each of them concerning my intent to develop this property and to apply for 2 CAMA permit,

(Name) (Address)

(2) ﬁc.ca;’ M«.gr,ggg‘ 9 Yol Caswrll Dreld 4
(3 : R :

(OR

ACKNOWLEDGEMENTS: - X

1, the undersigned, acknowledge that the land owner is aware that the proposed development is planned for an area which . ..
may be susceptible to erosion and/or flooding. I acknowledge that the Local Permit Officer has explained to me the particu-

lar hazard problems associated with this lot. This explanation was accompanied by recommendations concerring stabiliza-

tion and floodproofing techniques.

1 furthermore certify that I am authorized to grant, and do in fact grant, permission to Division of Coastal Management staff,

the Local Permit Officer and their agents to enter on the aforementioned lands it connection with evaluating information
related to this permit application. f

A Thisthe /b day of £F 20 L€

Landowner or person authorized to act as his/her agent for purpose of filing 2 CAMA permit application

This application includes: general informatlon (this form), a site drawing as desoribed on the back of this application, the

ownership statement, the Ocean Hazard AEC Notice where necessary, a check for $100.00 made payable to the locality, and |
any information as may be provided orally by the applicant. The detalls of the application as described by these sourees are |
incorporated without reference in any permit which may be issued. Deviation from these details will constitute a violation of

any permil. Any fge'r‘son developing In an AEC without permit is subject to civli, criminal and administratiddctisdVED

0CT 16 2013

DCM WILMINGTON, NC
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OCEAN HAZARD AEC NOTICE

4/()cean Erodible Area

Projectis in an:

—— High Hazard Flood Area

Inlet Hazard Area

Property Owner: Town of C—“OW&” [%‘Cac‘q

Property Address: 300 A_ C’O hre )/ /BPAC-L; Kt/ ) M//ﬁ(—‘ar_l;l, A/C ;U?y@_

Date Lot Was Platted: L/ = D,;_l‘

This notice is intended to make you, the applicant, aware of the
special risks and conditions associated with development in this
area, which is subject to natural hazards such as storms, erosion
and currents. The rules of the Coastal Resources Commission
require that you receive an AEC Hazard Notice and
acknowledge that notice in writing before a permit for
development can be issued.

The Commission’s rules on building standards, oceanfront
setbacks and dune alterations are designed to minimize, but not
climinate, property loss from hazards. By granting permits, the
Coastal Resources Commission does not guarantee the safety of
the development and assumes no liability for future damage to
the development. Permits issued in the Ocean Hazard Area of
Environmental Concern include the condition that structures be
relocated or dismantled if they become imminently threatened
by changes in shoreline configuration. The structure(s) must be
relocated or dismantled within two (2) years of becoming
imminently threatened. and in any case upon its collapse or
subsidence.

The best available information, as accepted by the Coastal
Resources Commission, indicates that the annual long-term
average oceglierosion rate for the area where your property is
located is feet per year.

The rate was established by careful analysis of aerial
photographs of the coastline taken over the past 50 years.

Studies also indicate that the shoreline could move as much as
2 feet landward in a major storm.

The flood waters in a major storm are predicted to be about
= feet deep in this area.

Preferred oceanfront protection measures are beach nourishment
and relocation of threatened structures. Hard erosion control
structures such as bulkheads, seawalls, revetments. groins, jettics
and breakwaters are prohibited. Temporary sand bags may be
authorized under certain conditions.

The applicant must acknowledge this information and

requirements by signing this notice in the space below. Without
the proper signature, the application will not be complete.

yf/%% /o -)1-1%

Property Owner ngnature Date

{2

SPECIAL NOTE: This hazard notice is required for
development in areas subject to sudden and massive storms and
erosion. Permits issued for development in this area expire on
December 31 of the third year following the year in which the
permit was issued. Shortly before work begins on the project
site, the Local Permit Officer must be contacted to determine the
vegetation line and setback distance at your site. If the property
has seen little change since the time of permit issuance, and the
proposed development can still meet the setback requirement,
the LPO will inform you that you may begin work. Substantial
progress on the project must be made within 60 days of this
setback determination, or the setback must be re-measured. Also,
the occurrence of a major shoreline change as the result of a
storm within the 60-day period will necessitate re-measurement
of the setback. It is important that you check with the LPO
before the permit expires for official approval to continue the
work after the permit has expired. Generally, if foundation
pilings have been placed and substantial progress is continuing,
permit renewal can be authorized. It is unlawful to continue
work after permit expiration.

For more information, coi

Local Permit Officer
PRl Mo B2
Address

bt K

Locality

A0 I - FU5

Phone Number

Revised May 2010

T —




sl ae 080
Brunswick Coun*

GIS Data Viewer

\ N
:.‘ \ - \
\__‘; \f,‘-.f-‘\’ \\
‘} LS - p /
L S 2
..,4\: L
\j\\,
e
—r— %,
b% o \“*-
B St e ~""| -
-

s
i
S
\\..ﬁ‘
a
ne 14,2017 1:15373 e
0 0.125 0.25 0.5
sads = NCHwy Parcels {3 County Boundary e i
= htesstate __ g oo .4 T Condo ° RETEIVED i e
S USHW Minor Parcel
0CT 16 -3
Srunswick County

DCM WILMINGTON, NC




Legend

=== Force Main

e Stormyater Pipe
V%\gt&%ﬁ Line (2009)

| Mounding Footprint

I Boardwalk
DIS Chamber

[ Parcels

=" 299 Caswell Beach Rd

Available Area for DIS
State Contours (2 ft)

WIK
EDICKSON

communily infiastiucture consullanis

= o i

Approximately 11,000 square feet
of available area. Estimated 105
potential chambers.

| Approximate location of static
vegetation line - Feb. 26, 2009
(from others).

PRELIMINARY DRAWING -

RELEASED FOR CONSTRUCTION
SolircedEsiiBigitalclobeNGeotyeYEar hstadGeagrapticSENESIABUSE
B, USEA, USSR, Asre@RiD), 18N, e o @S User Commimby. .|

Caswell Beach Road Stormwater Management Project %geet
Figure 6 - Proposed Project Aerial Map =
Site 5 - 299 Caswell Beach Rd Lnsduog




Oak |slan;:|'

bd
B
~ -..Vt.
b 2. -
Aliantic Ocean

i

3

; (. 7 o
A Western End of Town A

N
5

Map is to be used for general
informational purposes only.
Spatial data used to generate this
map was gathered from disparate
sources and represent a condition
at a fixed period in ime.
100% accuracy of spatial data to
current circumstances cannot be

>

LT
T
e -‘---"---".'_-.--—-
e

A SWe B EACH B = T
SWELL m‘?ﬁ | e !

e e i A O IR W e TN W e S S

Localion MNap “A°

Town of
Caswell Beach

20086/2007 CAMA
Land Use Pilan

Community Facilities

| (Existing Water System

and Planned Sewer
Service Area) Map

4 Lsgend

Roads
B“”";E[ icl famt
T Municipal Limits

mmmn Yain Distribuiion: Lines

Distsibution Lines.
.“\'\""-I Water and Sewer Service
> Bourdary

: , MPORTANT NOTE:
; e | 4l Tha waler and sewes seriice boundary
e 0 D e 0 T 1381 shown on this w29 5 acererzlizafionard

eI : | P2 s 3¢
T e T £ 1] s not site specific, s inenced 1o show

that the planned sewer service wiil serve
VY EasternEndoffown YV the existing piatted and developable iots,

and will not encroach into “Conservation
Areas" or "Commercial Recreation Areas"
(See Section 9 end Mag 92 lers
Cescription o inosa aeas)

1 inch equais 1,000 feet

1inch equais 0.79 miles

The preparation of this map was financed
in pait through a grant provided by the
North Carolina Coastal Management
Program, through fundsprovided by the
Coastal Zone Management Act of 1972,
as amended, which is administered
by the office of Ocean and Coastal
Resources Management, National
F Oceanic and Atmospheric Administration.

€T

RECEIVED

guaranteed.
"/ .E“Aﬂ«'m\n 0CT 1 6 2018
CIURCLL OF GOVERMDERTE DRAFT
Map prepared by: DCM WILMINGTON, NC
;EEJE ;FZ%?ICoungil of Governments 0 1.250 2,500 5,000 7,500 1o,oggel
vmlmm;::bncfuhrsg g‘;m 0 0.25 0.5 1 15 2 Map Created MAP
A— — ; T ] = 116107 11

|

e

t




DUNE SURFACE = 18.3' ELEV. : ke

DUNE SURFACE = 13.0' ELEV.

b}
MIN. 2.0 FT COVER = 1.7 ELEM;

1 CHAMBER
TOP OF CHAMBER = 9.7' EL

GRAVEL LAYER = 7.7' ELEV.

e
8 mmes
e
Ea

GRAVEL LAYER = 5.7' ELEV

NYLON MESH ON
TOP OF GRAVEL LAYER

REQUIRED 2 FT TO SHWT
SEASONALLY HIGH WATER TABLE = 4

OBTAINED FROM PAGE 1 TABLE OF‘ %' ﬁﬁ
REPORT FOUND IN APPENDIX A. e

NOTES:
1. THE ELEVATIONS SHOWN ON THIS FIGURE ARE APPROXIMATE DISTRIBUTION —CLOSED EHD : END WITH SLOTTED
AND ARE PROVIDED FOR RELATIVE REFERENCE ONLY. THESE PIPE INPUT BAFFLE WALL ™\
ELEVATIONS AND MEASURE—DOWNS WERE OBTAINED FROM
COUNTY GIS DATA SOURCE AND SHOULD NOT BE USED FOR :
ANY DETAILED DESIGN OR INSTALLATION ACTIVITIES. IT IS
RECOMMENDED THAT A MORE DETAILED SITE SURVEY BE
PERFORMED BY A NC LICENSED PROFESSIONAL LAND SURVEYOR GRAVEL LAYER D NI
BEFORE ANY DESIGN PLANS ARE GENERATED, — =\
C o ]
: [ cannss - 3FT
i Eer
Al o=t
“f SR ) [ IR YO \'(;:é" b G L2 i )S:fh—l '; E-E
Ll TS e e e e
P 5 FT |
- ,_ | it | REGEMED
END CHAMBER : =y INTERIOR CHAMBER

0CT 1 6 ]013
YER

DCM mngN(a'ON. NC

’ gt wnqugrf svs*réM WK B
NE INFILT PROFILE | DIC —eTmERTe |
.. CAGWELL BEACH L%% STORMWATER MANAGEMENT PROJECT At -

s, == —




[ 084

DUNE SURFACE = 16.3" ELEV.

1 CHAMBER

?
MIN. 2.0 FT COVER = 11.7 ELEW.

DUNE SURFACE = 13.0" ELEV.

TOP OF CHAMBER = 9.7’ EL 7 FT
4 L -
GRAVEL LAYER = 7.7 ELEV. { FT
iLF !
GRAVEL LAYER = 5.7’ ELEV. )
NYLON MESH ON
TOP OF GRAVEL LAYER REQUIRED 2 FT TO SHWT
SEASONALLY HIGH WATER TABLE = 4.7' ELEV.
OBTAINED FROM PAGE 1 TABLE OF GEOTECH
REPORT FOUND IN APPENDIX A.
NOTES:
1. THE ELEVATIONS SHOWN ON THIS FIGURE ARE APPROXIMATE DISTRIBUTION CLOSED END END WITH SLOTTED
AND ARE PROVIDED FOR RELATIVE REFERENCE ONLY. THESE PIPE INPUT_\ BAFFLE WALL\
ELEVATIONS AND MEASURE—DOWNS WERE OBTAINED FROM
COUNTY GIS DATA SOURCE AND SHOULD NOT BE USED FOR
ANY DETAILED DESIGN OR INSTALLATION ACTIVITIES. IT IS
RECOMMENDED THAT A MORE DETAILED SITE SURVEY BE
PERFORMED BY A NC LICENSED PROFESSIONAL LAND SURVEYOR
BEFORE ANY DESIGN PLANS ARE GENERATED. GRAVEL LAYER 7/
5k 3FT
2 FT 2 FT
8 FT 5 FT |
, 9 FT | ' o F1 |
NYLON MESH ON INTERIOR CHAMBER
END CHAMBER TOP OF GRAVEL
LAYER

PRELIMINARY DRAWING- FOR REVIEW PURPOSES ONLY. NOT RELEASED FOR CONSTRUCTION.

FIGURE 10 - SITE 5
APPROXIMATE DUNE INFILTRATION SYSTEM PROFILE

£ Caswell Beach

CASWELL BEACH ROAD STORMWATER MANAGEMENT PROJECT

E\SIIIC(:KSON

community infrastructure consultants

\ NTS J
r 720 CORPORATE CENTER DRIVE
RALEIGH, NC 27607

(919) 782-0495

NC LICENSE NO. F-0374

Office Locatlons:
North Carolina
South Carolina

Georgla




085

Chad Hicks

From: Murphy, Brian @ Washington DC <Brian.Murphy@cbre.com>
Sent: Monday, October 15, 2018 6:24 PM

To: Chad Hicks

Subject: Re: Stormwater Issue on Caswell Beach Road

Chad, Please forward me a copy of the engineering report for my review. Also, when the engineers indicated that the
dune infiltration system would have no impact on my property, do you know if they were aware that | have a basement
and that it had been flooded previously when the Town pumped water into those dunes on a prior occasion? If they
were aware of this when making the assessment that the system would not negatively impact my property then |
support the Town's efforts providing, as you and | just discussed, the Town assumes liability for future flooding and
agrees to discontinue pumping activities if the pumping causes my property to flood.

Thanks
Sent from my iPhone

On Oct 15, 2018, at 4:08 PM, Chad Hicks <chicks@caswellbeach.org> wrote:

Hello Brian,
| hate to throw this at you like this but | need a huge favor. We think that we have been awarded a

grant from NCDOT that would alleviate the severe flooding on Caswell Beach Road. The proposed
project that NCDOT would fund is to have the 3 areas that pond on CBR pumped into a dune infiltration
system that would be installed on the lighthouse property dunes. This system would not be visible and
will be underground. All dunes will be replaced and revegetated as soon as the project is installed. Here
is my problem. | have until tomorrow to submit to CAMA “No Objection” from the adjacent property
owners. | know this is fast but | give you my word that this system will not be visible and the property
will be restored to prior condition. | have attached a map that shows where the project will be

placed. Please feel free to call me at 910-200-3217 if you have any questions. Once again | apologize for
the short notice.

Thank you,

Chad Hicks

<Proposed Project Stormwater.pdf>
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Chad Hicks

From: Gary Studer <gary.studer@yahoo.com>
Sent: Tuesday, October 16, 2018 9:19 AM

To: Chad Hicks

Subject: Re: Proposed Project

Thanks much. Does the grant include the replacement of dunes and revegetating, or is that the Town's responsibility?

That's a good timetable if the grant comes through as projected. Slow time of year, tourist-wise. | guess all we have to
contend with is the bridge!

On Tuesday, October 16, 2018, 8:47:51 AM EDT, Chad Hicks <chicks@caswellbeach.org> wrote:

Hello Gary,
Thanks for the quick response. The force main is the reclaimed water line that was installed but never put into

operation. The mounding is the limit of water that would travel from the infiltration basins. The water in the chambers is
absorbed into the sand and filtered and eventually ends in the groundwater. If we get this grant we hope to start in
February and be done in 6 weeks. | will certainly keep you in the loop of this project. And once again thanks for you
quick reply!

Chad

————— Original Message-----

From: Gary Studer <gary.studer@yahoo.com>
Sent: Monday, October 15, 2018 5:08 PM

To: Chad Hicks <chicks@caswellbeach.org>
Subject: Re: Proposed Project

Thanks for sharing this with us. We have no objection to the plan as presented. We do, however, have a couple of
informational questions on the attachment..

Is the Force Main (heavy blue line) the existing sewer line?
What are the mounding footprints (purple areas)? We are not familiar with that term.
Where does the water go from the chambers?

If the Town is awarded the grant, when is the projected start date and completion date?

Please continue to keep us informed on the project. Hopefully, this will eliminate this long-time problem.

Gary and Judy

On Mon, 10/15/18, Chad Hicks <chicks@caswellbeach.org> wrote:

Subject: Proposed Project
To: "Gary Studer" <gary.studer@yahoo.com>
Date: Monday, October 15, 2018, 4.05 PM
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Hello Gary,

| hate to throw this at
you like this but | need a huge favor. We think that we have been awarded a grant from NCDOT that would alleviate the

stormwater ponds on Caswell Beach Road. The proposed project that NCDOT would fund is to have
the 3 areas that pond on CBR pumped into a dune infiltration system that would be installed on the lighthouse property
dunes. This system would not be visible and will be underground. All dunes will be replaced and revegetated as soon

as the project is installed.
Here is my problem. | have until tomorrow to submit to CAMA “No Objection” from the adjacent property owners. |

know this is fast but | give you my word that this system will not be visible and the property will be restored to prior

condition. | have attached
a map that shows where the project will be placed. Please feel free to call me at 910-200-3217 if you have

any questions. Once again | apologize for the short notice.

Thank you,
Chad Hicks
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ROY COOPER NORTH CAROLINA

Environmental Quality

MICHAEL S. REGAN

BRAXTON C. DAVIS

October 17, 2018

Town of Caswell beach
¢/o Chad Hicks

1100 Caswell Beach Road
Caswell Beach, NC 28465

RE: DENIAL OF CAMA MINOR DEVELOPMENT
PERMIT APPLICATION NUMBER- CasB 18-01
PROJECT ADDRESS: Parcel ID 251NB037 Caswell Beach, NC

Dear Mr. Hicks:

After reviewing your application in conjunction with the development standards required by the
Coastal Area Management Act (CAMA), it is my determination that no permit shall be granted
for the project which you have proposed.

This decision is based on my findings that your request violates NCGS 113A-120(a)(8) which
requires that all applications be denied which are inconsistent with CAMA guidelines.
Specifically, the development for which you applied consists of the construction of a Dune
Infiltration System, located within the 60 ft. Ocean Hazard Setback adjacent to the Atlantic
Ocean.

Upon Review, I have determined the requested scope of work is inconsistent with 15 NCAC 07H
.0306(a)(2) GENERAL USE STANDARDS OF OCEAN HAZARD AREAS, which states:
- “With the exception of those types of development defined in 154 NCAC 07H .0309, no
development, including any portion of a building or structure, shall extend oceanward of the
- ocean hazard setback distance”; and 15 NCAC 07H .0309(a) USE STANDARDS FOR
OCEAN HAZARD AREAS: EXCEPTIONS, which states: “The following types of
development shall be permitted seaward of the oceanfront setback requirements of Rule
.0306(a) of the Subchapter if all other provisions of this Subchapter and other state and local
regulations are met: (1) campsites; (2) driveways and parking areas with clay, packed sand or
gravel; (3) elevated decks not exceeding a footprint of 500 square feet; (4) beach accessways
consistent with Rule .0308(c) of this Subchapter; (5) unenclosed, uninhabitable gazebos with a
Jootprint of 200 square feet or less; (6) uninhabitable, single-story storage sheds with a
Joundation of floor consisting of wood, clay, packed sand or gravel, and a footprint of 200
square feet or less; (7) temporary amusement stands; (8) sand fences; and (9) swimming

pools”, _
: >
L

North Carolina Department of Environmental Quallity | Division of Coastal Management
Wilmington Office | 127 Cardinal Drive Extenslon | Wilmington, North Carolina 28405
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Town of Caswell Beach
10/17/18
Page Two

Should you wish to appeal my decision or request a variance from the Coastal Resources
Commission please contact me so I can provide you with the proper forms. The Division of
Coastal Management must receive appeal notices within twenty (20) days of the date of this
letter in order to be considered.

If you have any questions regarding this decision, please feel free to call me at (910) 796.7425.

Sincerely,

/
Joana!/ (s
Tara MacPherson
Field Specialist

Ce:  C. Goebel, NCDEQ-OGC
Braxton Davis, NC DCM, Morehead City
WiRo Files

| ~DEQ>
Ve

North Carolina Department of Environmental Quallty | Division of Coastal Management
Wilmington Office | 127 Cardinal Drive Extension | Wilmington, North Carolina 28405
910.796.7215
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TOWN of Caswell Beach

100 Caswell Beach Road e Caswell Beach, NC 28465
(910) 278-5471 e Fax: 1-866-271-3641 e Website: www.caswellbeach.org

October 17, 2018

Dear Mr. Studer,

Thank you for your support of our stormwater project that will be located adjacent to your property.
Because part of this project is within the 60’ buffer of the static line we are required to seek a variance
from CAMA to proceed with this project. North Carolina law requires us to notify you of our intention to
seek the variance. If you have any objections to the project you may contact a representative from
CAMA and voice those concerns. We will be seeking the variance from the Coastal Resource
Commission at the November 28-29 meeting. This meeting will be held at:

DoubleTree
2717 W. Fort Macon Rd.
Atlantic Beach, NC 28512

You may also contact our Local Permit Officer, Ms. Tara MacPherson at the address below:

Field Specialist

NC Division of Coastal Management
Department of Environmental Quality
910 796-7425 office

910 395-3964 fax

127 Cardinal Drive Ext

Wilmington, NC 28405

Thank you again for your help and consideration on this matter.

Sincerely,

Chad Hicks
Town of Caswell Beach
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TOWN of Caswell Beach

100 Caswell Beach Road e Caswell Beach, NC 28465
(910) 278-5471 e Fax: 1-866-271-3641 e Website: www.caswellbeach.org

October 17, 2018

Dear Mr. Murphy,

Thank you for your support of our stormwater project that will be located adjacent to your property.
Because part of this project is within the 60’ buffer of the static line we are required to seek a variance
from CAMA to proceed with this project. North Carolina law requires us to notify you of our intention to
seek the variance. If you have any objections to the project you may contact a representative from
CAMA and voice those concerns. We will be seeking the variance from the Coastal Resource
Commission at the November 28-29 meeting. This meeting will be held at:

DoubleTree
2717 W. Fort Macon Rd.
Atlantic Beach, NC 28512

You may also contact our Local Permit Officer, Ms. Tara MacPherson at the address below:

Field Specialist

NC Division of Coastal Management
Department of Environmental Quality
910 796-7425 office

910 395-3964 fax

127 Cardinal Drive Ext

Wilmington, NC 28405

Thank you again for your help and consideration on this matter.

Sincerely,

Chad Hicks
Town of Caswell Beach
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Goebel, Christine A

== e e
From: Chad Hicks <chicks@caswellbeach.org>
Sent: Thursday, November 1, 2018 3:57 PM
To: ‘gary.studer@yahoo.com'’
Cc: Goebel, Christine A; Justin Humphries
Subject: [External] Caswell Beach Variance Request - Meeting Venue Change

CAUTION:
Report Spam.

Dear Gary & Judy Studer
RE: Caswell Beach CAMA Coastal Resources Commission (CRC) variance request; change of meeting location.
We have been informed that the venue for the CRC meeting at which the Town of Caswell Beach CAMA variance request

(for our Dune Infiltration project) will be held, has been changed from the Double Tree Hotel in Atlantic Beach to: Brick
Landing Plantation in Ocean Isle Beach.

The Double Tree hotel will be closed until Spring due to damage from Hurricane Florence.

On the current draft agenda for the CRC meeting, variances are scheduled to start around 3pm on Tuesday, November
27" and will proceed in the order received (Zito, Lampley, Town of Caswell Beach) if all 3 go forward.

If the times or venue change again before November 27" we will notify you by email.
Thank you so very much far your understanding and assistance.

Cordially,
Deborah

Deborah Ahlers, Mayor
On behalf of Chad Hicks, Town Manager

PS Chad is out of the country on vacation
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Goebel, Christine A

= — ]
From: Chad Hicks <chicks@caswellbeach.org>
Sent: Thursday, November 1, 2018 3:53 PM
To: Murphy, Brian @ Washington DC
Cc: Goebel, Christine A; Justin Humphries
Subject: [External] Caswell Beach Variance Request - Meeting Venue Change
CAUTION:
Report Spam.

Dear Brian Murphy
RE: Caswell Beach CAMA Coastal Resources Commission (CRC) variance request; change of meeting location.
We have been informed that the venue for the CRC meeting at which the Town of Caswell Beach CAMA variance request

(for our Dune Infiltration project) will be held, has been changed from the Double Tree Hotel in Atlantic Beach to: Brick
Landing Plantation in Ocean Isle Beach.

The Double Tree hotel will be closed until Spring due to damage from Hurricane Florence.

On the current draft agenda for the CRC meeting, variances are scheduled to start around 3pm on Tuesday, November
27™ and will proceed in the order received (Zito, Lampley, Town of Caswell Beach) if all 3 go forward.

If the times or venue change again before November 27*" we will notify you by email.
Thank you so very much for your understanding and assistance.

Cordially,
Deborah

Deborah Ahlers, Mayor
On behalf of Chad Hicks, Town Manager

PS Chad is out of the country on vacation



Caswell Beach Variance Req1L(J)(1est
November  , 2018

®
@y
e
,-,‘\}“‘"é

&

&
&
£

@
Southport
Intrag,,. stal w“‘%zay

Oak Island Lighthouse
Caswell Beach o
Fort Caswell

Site Location

Bald Head
Island

Department of Environmental Quality

Kure Beach

South of
Onslow
County.

Mechanical...

Fort Fisher State
Histaric Site

MNorth Carolina
Aquarium At Fort Fisher

Zeke's Island
Reserve

Bald Head
Island State
Natural Area




- W
V|ew of Site Parcel Boundary
Godgle Earth

@ 2018 Google
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View of Flooding on Caswell beagh Road
Post-Hurricane Matthew and Florence . |
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View facing east of Flooding on Caswell beach Road
Post-Hurricane Florence
Photos Provided by Petitioner

Department of Environmental Quality
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View of Project Site Facing East
DCM Photos
11/6/18
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NC COASTAL RESOURCES COMMISSION (CRC)

Present CRC Members
Renee Cahoon, Chair
Neal Andrew, Vice-Chair

Larry Baldwin
Rick Catlin
Denise Gibbs
Robert High
Doug Medlin

Present CRAC Members
Greg Rudolph, Chair
Spencer Rogers, co-Vice Chair
Bobby Outten, co-Vice Chair
Candy Bohmert

John Brodman

Jett Ferebee

David Kellam

Johnny Martin

Ike McRee

Mike Moore

Kris Noble

Todd Roessler

Dave Weaver

April 10-11, 2018
Sea Trail Convention Center
Sunset Beach, NC

Phil Norris
Russell Rhodes

Jamin Simmons
Bill White

Present from the Office of the Attorney General

Mary L. Lucasse

Present from the Department of Environmental Quality, Office of the General Counsel

Drew Hargrove

CALL TO ORDER/ROLL CALL

Renee Cahoon called the meeting to order at 3:15 p.m. on April 10, 2018 reminding the
Commissioners of the need to state any conflicts due to Executive Order Number 34 and the
State Government Ethics Act. The State Government Ethics Act mandates that at the beginning
of each meeting the Chair remind all members of their duty to avoid conflicts of interest and
inquire as to whether any member knows of a conflict of interest or potential conflict with
respect to matters to come before the Commission. If any member knows of a conflict of interest

or a potential conflict of interest, please state so when the roll is called.



Angela Willis called the roll. Greg Lewis was absent. Larry Baldwin stated he would recuse
himself from the Hunter Variance Request (CRC VR 18-02). Based upon this roll call Chair
Cahoon declared a quorum.

CHAIR COMMENTS

Chair Cahoon thanked Dare County for the use of their facility. Statements of Economic Interest
are due to the State Ethics Commission by April 16. There will not be a July CRC meeting. If we
have variances that need to be heard; we can have a phone conference to discuss those subject to
the open meetings law. This decision is based on the high cost of travel.

Neal Andrew stated the Masonboro Island Coastal Reserve and existing oyster leases were
discussed at the last meeting. Since that time there have been additional meetings and
conversations regarding the existing oyster leases and The Natural Heritage Program’s claim that
it has jurisdiction over Masonboro Island Reserve. It is my opinion that jurisdiction over the
oyster leases at Masonboro Island should be with DEQ and DCM. We met with DEQ and DNCR
in Raleigh and have had preliminary meetings with some of the members of the General
Assembly from southeastern North Carolina to discuss ways to clarify who has jurisdiction over
the Coastal Reserve sites. The Natural Heritage Program rules are similar to the rules that reside
within the Coastal Reserve so there seems to be some duplication. Rebecca has been working
with the Natural Heritage Program to update a Memorandum of Understanding about who is
going to manage and have jurisdiction over the sites.

VARIANCES

Hunter (CRC VR 18-02), Ocean Isle Beach, 30’ Buffer

Drew Hargrove, Esq./Debbie Wilson; Todd Roessler, Esq.

**Larry Baldwin recused himself from discussion or voting on this variance request.

Debbie Wilson gave an overview of the site. Drew Hargrove, DEQ General Counsel, represented
DCM staff and stated petitioner West Hunter owns property in Ocean Isle Beach. The property is
adjacent to a manmade canal on two sides. The property is within the Coastal Shorelines AEC.
Therefore, the first 30° landward from normal high water is subject to the Commission’s 30-foot
buffer rule which limits impervious surfaces and development within the buffer. Petitioner
applied for a CAMA Minor Permit to construct a two-story piling supported residence. The
Ocean Isle Beach LPO denied petitioner’s permit application as a portion of the proposed house
extended into the 30-foot buffer along the south side of the lot contrary to 15A NCAC 7H
.0209(f)(10). Mr. Hargrove reviewed the stipulated facts of this variance request and stated staff
and petitioner agree on all four statutory criteria which must be met to grant the variance request.

Todd Roessler, Esq. represented the petitioner and stated Petitioner is requesting two variances.
The first is a request to vary the requirement of seeking a variance from the local government
before asking for a variance from the Commission. The second seeks relief from the 30-foot
buffer since strict application of this rule would only leave a 16-foot wide building footprint.
Petitioner has proposed installing an engineered stormwater system on the lot.

Neal Andrew made a motion to grant a variance from the procedural requirement of
seeking a local variance. Phil Norris seconded the motion. The motion passed unanimously
(High, Catlin, Medlin, Andrew, Cahoon, Simmons, Rhodes, White, Norris, Gibbs).



Neal Andrew made a motion that petitioner has shown that strict application of the
development rules, standards, or orders issued by the Commission cause the petitioner an
unnecessary hardship. Phil Norris seconded the motion. The motion passed unanimously
(High, Catlin, Medlin, Andrew, Cahoon, Simmons, Rhodes, White, Norris, Gibbs).

Neal Andrew made a motion that petitioner has shown that hardships result from
conditions peculiar to the property. Phil Norris seconded the motion. The motion passed
unanimously (High, Catlin, Medlin, Andrew, Cahoon, Simmons, Rhodes, White, Norris,
Gibbs).

Neal Andrew made a motion that petitioner has shown that hardships do not result from
actions taken by petitioner. Phil Norris seconded the motion. The motion passed
unanimously (High, Catlin, Medlin, Andrew, Cahoon, Simmons, Rhodes, White, Norris,
Gibbs). ’

Neal Andrew made a motion that petitioner has shown that the variance request will be
consistent with the spirit, purpose, and intent of the rules, standards, or orders issued by
the Commission; will secure the public safety and welfare; and preserve substantial justice.
The variance request should be conditioned to include the four standard stormwater
conditions. Bill White seconded the motion. The motion passed unanimously (High, Catlin,
Medlin, Andrew, Cahoon, Simmons, Rhodes, White, Norris, Gibbs).

This variance request was granted.

Sackett (CRC VR 18-03), Nags Head, Oceanfront Setback

Drew Hargrove, Esq./Yvonne Carver; Charles Evans, Esq.

Yvonne Carver gave an overview of the site. Drew Hargrove, DEQ General Counsel, represented
staff and stated petitioner Dean Sacket owns a residence in South Nags Head. The property is
located within the Commission’s Ocean Hazard Area of Environmental Concern. This area of
Nags Head is subject to the static line following a large-scale beach nourishment project in 2011.
Petitioner filed a CAMA Minor Permit application seeking to construct a 72.33 square foot
addition to the bottom floor of the piling-supported residence under an existing covered porch.
The Town of Nags Head LPO denied petitioner’s CAMA Minor Permit application as the
proposed addition does not meet the applicable 105’ setback from the static line. Mr. Hargrove
reviewed the stipulated facts of this variance request and stated staff and petitioners disagree on
all four statutory criteria which must be met to grant the variance.

Charles Evans represented the petitioners and reviewed the stipulated facts which petitioners
contend support the granting of this variance request.

Neal Andrew made a motion that petitioner has shown that strict application of the
applicable development rules, standards, or orders issued by the Commission cause the
petitioner unnecessary hardships. Bill White seconded the motion. The motion passed with
ten votes in favor (High, Catlin, Medlin, Baldwin, Andrew, Simmons, Rhodes, White,
Norris, Gibbs) and one opposed (Cahoon).



Neal Andrew made a motion that petitioner has shown that hardships result from
conditions peculiar to the petitioner’s property. Bill White seconded the motion. The
motion passed with ten votes in favor (High, Catlin, Medlin, Baldwin, Andrew, Simmons,
Rhodes, White, Norris, Gibbs) and one opposed (Cahoon).

Neal Andrew made a motion that petitioner has shown that hardships do not result from
actions taken by the petitioner. Bill White seconded the motion. The motion passed with
ten votes in favor (High, Catlin, Medlin, Baldwin, Andrew, Cahoon, Simmons, White,
Norris, Gibbs) and one opposed (Rhodes).

Neal Andrew made a motion that petitioner has shown the variance request will be
consistent with the spirit, purpose and intent of the rules, standards, or orders issued by
the Commission; will secure the public safety and welfare; and preserve substantial justice.
Bill White seconded the motion. The motion passed with ten votes in favor (High, Catlin,
Medlin, Baldwin, Andrew, Simmons, Rhodes, White, Norrls, Gibbs) and one opposed
(Cahoon).

This variance request was granted.

LEGAL UPDATES

Update on Litigation of Interest to the Commission

Mary Lucasse

Mary Lucasse, CRC Counsel, reviewed the CRC and DCM cases which are currently active.
(handout provided and available from DCM)

MINUTES

Neal Andrew made a motion to approve the minutes of the February 2018 Coastal
Resources Commission meeting. Larry Baldwin seconded the motion. The motion passed
unanimously (Cahoon, Andrew, Baldwin, Catlin, Gibbs, High, Medlin, Norris, Rhodes,
Simmons, White).

ACTION ITEMS

Fiscal Analysis 7H .0308, .1704, .1705 Temporary Erosion Control Structures (CRC 18-11)
Mike Lopazanski

Mike Lopazanski stated the Commission has approved proposed amendments to the rules
governing the use of temporary erosion control structures. The fiscal analysis indicates that there
will be a cost savings from this action derived from the delayed costs associated with the
removal of sandbags and the elimination of the requirement to plant vegetation on top of covered
bags. The fiscal analysis has been approved by DEQ and OSBM.

Doug Medlin made a motion to approve the fiscal analysis for 15A NCAC 7H .0308, 7TH
.1704, and 7H .1705 for public hearing. Larry Baldwin seconded the motion. The motion
passed unanimously (High, Catlin, Medlin, Baldwin, Andrew, Cahoon, Simmons, Rhodes,
White, Norris, Gibbs).



EXECUTIVE SECRETARY’S REPORT
Braxton Davis, DCM Director, gave the following report:

It is good to be back in Dare County. I spent some time yesterday with our esteemed chair and
then with the mayors of Duck, Kitty Hawk and Nags Head. I was also able to tour NC-12 and
meet with officials from the National Park Service and US Fish and Wildlife Service to discuss
current and future issues and opportunities for improved coordination across our programs. I plan -
to continue meeting with local officials, stakeholders, and agency partners in different locations
along the coast this year, to learn how DCM can do a better job in addressing issues that are
unique to each region. I will now review some highlights since your last meeting:

FEDERAL BUDGET

Last month, Congress passed a spending bill that allotted $75M for state coastal management
programs nationwide, a $5M increase over FY17 levels. You may recall the funding support
letter the Commission sent to the NC Congressional Delegation last fall, which was greatly
appreciated. Our congressional delegation has been very supportive of the NC coastal program
and the federal coastal management program in general. We are proud to have this kind of
support for our program both locally and nationally, and we will keep you posted as the FY19
budget begins to take shape.

REGULATORY

On the regulatory side of DCM, we are continuing to work on several beach and inlet
management-related projects, including coordination of the permit application package for the
Bogue Banks programmatic long-term oceanfront shoreline management project. We have also
continued to work with our partners at the Department of Transportation’s Ferry Division to
respond to some serious shoaling issues at some of their ferry facilities. Division staff are also
meeting with DOT later this week to discuss some longer-term solutions for the ferry facility at
the north end of Ocracoke Island. Notable permit actions since your last meeting include the
issuance of a permit to the Town of Nags Head to carry out a beach nourishment project that is
of a similar scope and scale to their very successful 2011 nourishment project, and the issuance
of a permit to the Village of Bald Head to place material dredged from Jay Bird Shoals along
sections of their oceanfront beaches. Additionally, the Division granted a one-time federal
consistency determination to the U.S. Army Corps of Engineers to perform maintenance
dredging outside of established dredge windows of the Wilmington Harbor outer bar, with the
dredged material to be placed along the beachfront on Caswell Beach and Oak Island. In this
case, the Corps did not receive acceptable bids for the project the during the original bid process
late last year. The Corps therefore requested they be allowed to carry out the project during the
2018 summer moratoria. Following significant agency coordination, the one-time request was
approved. In an effort to avoid this situation in the future, we are in the process of setting up a
meeting with the Corps, DOT, and other interested state and federal agencies to discuss potential
long-term solutions that can help avoid or minimize the need for future dredging outside the
traditional environmental windows in NC.



PoLICY & PLANNING

Offshore Energy Update

The Division continued to work with the Department and Governor’s Office on activities related
to the DOI 2019-2024 Draft Proposed Oil and Gas Leasing Program. At the end of February,
DCM staff participated in a BOEM open house in Raleigh, where we answered attendee
questions regarding the state’s role in reviewing OCS activities. Staff also provided information
and assisted in the review of the Governor’s comment letter on the Draft Proposed Program,
which was transmitted to BOEM on March 9%,

Land Use Plans

The Division received two requests, one from The Town of Beaufort and the other from
Perquimans County/Town of Hertford/Town of Winfall (joint LUP), for certification of
amendments to land use plans under the Commission’s recent delegation of authority. On March
5, 2018, the Division granted both requests for certification based on its finding that the plans
met the substantive requirements outlined within the Commission’s 7B Land Use Planning
Requirements; there are no conflicts evident with either state or federal law or the State’s Coastal
Management Program; and the elected bodies of the Towns provided opportunity for the public
to provide written comment following local adoption of the plan as required by N.C.G.S. §
113A-110 and 15A NCAC 7B .0802 and .0803.

Public Access Grants Program

- DCM has received 21 applications from 19 local governments requesting $2.8 million in funding
from the Public Beach and Coastal Waterfront Access Program. DCM has approximately $1
million available for access projects during this fiscal year. Local governments whose proposals
are selected will be notified by Wednesday, May 9%, to submit a Final Application with more
detailed project information. Prior to submitting a Final Application, the local goveérnment is
required to hold a public meeting or hearing to discuss its proposal and consider comments prior
to its decision to submit a Final Application for state funds. Final Applications are anticipated

to be due on or before 5 p.m. on Monday, Aug. 13, 2018. All final applicants will be notified in
September whether their project has been selected for funding.

Coastal Reserves

o Summer Camps Registration ongoing, Promoting Living Shorelines for Erosion
Control — A Workshop for Real Estate Professionals (04/13, Beaufort), Sth Annual
Terrapin Tally Training (04/14, Masonboro)

o Earth Day Events: The Reserve will be joining the Crystal Coast Earth Day celebrations
at Fort Macon, Atlantic Beach (04/21), the Wilmington Earth Day Festival (04/22), and
OBX Earth Fair in Nags Head (04/22)

e Spring Community Paddle (04/27): Join the reserve staff for a paddle to the Masonboro
Island Reserve for an evening of fun and education! Equipment is available for rental, see
the Reserve website for more details and registration.

o Sea Turtle Volunteer Info Session & Training (05/01): The Reserve is hosting an
informational session and training for all who are interested in volunteering for the 2018
sea turtle nesting season on Masonboro Island Reserve.

e Local Advisory Committees: Spring local advisory committee meetings will be held in
May (check Reserve website and Division press releases for info)




o Partnership agreements: The Reserve is currently updating a number of its partnership
agreements, including developing a new agreement with the Natural Heritage Program to
more explicitly outline how the Reserve and Heritage Program work together to manage
the complementary Reserve and State Nature Preserve designations.

e 2018 NCSG-NCCR & NERR Coastal Research Fellow: NC Sea Grant, the Reserve
and Division co-sponsor a graduate research fellowship each year for a student to conduct
work within the sites of the Coastal Reserve. The 2018 fellow is Chris Moore, a doctoral
student in Biology at East Carolina University. Under the advisement of Dr. April
Blakeslee, Chris will be evaluating the success of shoreline stabilization practices in
restoring biodiversity. }

o The Reserve’s spring Tidal Flat newsletter coming out in May.

Staffing News
We are excited to welcome Amanda Cannon as our receptionist in the Morehead City office.

Amanda and her family live in Havelock and she has had administrative experience working for
several local businesses in the Morehead City area. Our NOAA Coastal Management Fellow,
Monica Gregory, is rapidly approaching the end of her time with DCM. Monica has been
working on an innovative resiliency evaluation and needs assessment project with five of our
local governments. She has done an outstanding job in designing a process that engaged local
government staff and residents, and presented many of her results to the CRAC yesterday. This
is Monica’s last CRC meeting as she moves on to her new position as a coastal advocate with the
nonprofit 100 Miles, in Savannah GA, in May. We greatly appreciate her work for the NC
Coastal Management Program, and wish her the best as she continues her career. Finally, Sean
Farrell, a field representative in our Wilmington regional office, has accepted a position with the
Department of Transportation. We are going to miss Sean, but also wish him the best in his new
position. We are in the process of advertising for a replacement for Sean’s position.

CRAC UPDATE v

Rudi Rudolph stated the CRAC requests a speaker be lined up to speak regarding GenX. This
would provide clarity on what it is, how and why it’s getting into the water, and who is taking
the lead on addressing it. The CRAC also reviewed and discussed rules regarding existing, public
stormwater outfalls. The CRAC is recommending draft language for the Commission’s
consideration that allows a local government or the State to rebuild within the existing footprint
of the existing stormwater outfall. This will eliminate the need to go through the major permit
process.

Chair Cahoon stated a GenX presentation could be scheduled for the September CRC meeting.

Tancred Miller presented the rule amendments to the ocean outfall rules and stated these
amendments are based on a request for relief from the current rules to allow the extension of
stormwater outfalls. The current rules do not allow new construction seaward of the vegetation
line. The Commission asked the Advisory Council to look at amending the existing rules to
allow the extension of ocean outfalls. The CRAC proposes revisions to the current rules to allow
local and state government through the Major Permit process and would allow outfalls to be
extended and not require an additional permit to maintain the outfall within the original footprint.



Neal Andrew made a motion to approve the amendments to the ocean outfall rules for
public hearing. Denise Gibbs seconded the motion. The motion passed unanimously (High,
Catlin, Medlin, Baldwin, Andrew, Cahoon, Simmons, Rhodes, White, Norris, Gibbs).

BEACH AND INLET MANAGEMENT

Inlet Hazard Areas (CRC 18- 12)

Mike Lopazanski

Mike Lopazanski stated the Inlet Hazard Area of Environmental Concern (AEC) is part of the
Ocean Hazard AEC. These geographic areas are vulnerable to the effects of sand, wind, water,
and waves. Properties located along these shorelines are at an increased risk from erosion. The
Inlet Hazard Area boundaries are referenced in a report from 1978 in 7H .0304. These maps were
adopted by the Commission in 1978 and amended in 1981, but have not been changed since that
time. The IHA AEC is based on aerial photography. The Commission re-evaluated IHAs because
the inlet areas were dramatically difference than that of the oceanfront. Ultimately the CRC
decided upon a statistical approach looking at past shorelines. During the public hearings, there
was a lot of criticism over the statistical approach. The Commission included setbacks from the
first line of vegetation and kept density restrictions, but applied the erosion rate from the adjacent
Ocean Erodible Area. There has been legislative interest in the Inlet Hazard Areas and in 2012
the Commission was directed to study the feasibility of creating a new AEC for lands adjacent to
the mouth of the Cape Fear River. In 2014, the Legislature removed the Inlet Hazard Area
designation for any inlet that had been closed for more than 15 years which applied to Mad Inlet.
The CRC removed this area from the Inlet Hazard designations. The Legislation also addressed
providing access to State Ports. The Commission conducted a comprehensive Inlet Management
Study which included stakeholder input, local governments, the dredging industry, USACE and
geologists. The Science Panel is currently working on the Inlet Hazard Area boundaries and a
deep draft port management navigation based inlet management area of environmental concern is
working its way through the rulemaking process. We have met with the Army Corps of
Engineers which resulted in beach bulldozing being allowed below mean high water. The current
rules for the IHA require development be set back from the first line of vegetation by using the
erosion rate from the adjacent ocean erodible area, density is restricted in the IHAs, and new
dunes in the inlet hazard areas are prohibited. When the maps, based on the Science Panel’s
recommendations, come to the Commission; the Commission will need to consider development
standards within these areas. The Science Panel is delineating an area of inlet influence which is
larger than the areas originally depicted in the 1978 study.

CRC Science Panel IHA Delineation Update (CRC 18-13)

Ken Richardson

Ken Richardson stated in 2016, the Commission issued a Scope of Work to the Science Panel to
do three things: develop a methodology for calculating the shoreline change rate; look at the
oceanfront shoreline and determine where the transition point is between the inlet processes
dominating the location of the shoreline versus the oceanfront; and provide the Commission with
an updated set of maps and recommendations. There are a lot of challenges when looking at
inlets. There needs to be a methodology that captures the migrating and oscillating inlets. The
maps should be ready for presentation to the Commission in September. The Science Panel is
looking at a hybrid vegetation line which represents a composite of the most landward position
of the vegetation line. The Panel has looked at 50 years of data. The shoreline change rates will



use a linear regression methodology. Some of the statistical data that we are getting will allow us
to use standard deviation and find the point along the shoreline where the inlet processes no
longer dominate the oceanfront processes. There is also a 30- and 90-year risk line. This was
developed by the Science Panel because there was discussion on zoning the inlet hazard area.
The Science Panel will identify in their report where expert or professional judgment has been
used to define the boundaries. In summary, the analysis has been done, the maps are ready for
the Science Panel’s review, and at the next Science Panel meeting the Panel should be able to
approve and make recommendations to the Commission at the September meeting.

Sea Grant has been working on a web based program to demonstrate the changes that inlets have
gone through over time. Spencer Rogers stated the site can be accessed at: goncsu.edu/inletatlas.
The “time machine™ has a customized list of inlets in North Carolina. These are time lapsed
photographs of every inlet in North Carolina between 1984 and 2016.

State Port Inlet Management AECs (CRC 18-14)

Heather Coats

Heather Coats stated the Commission approved this AEC at the September 2016 meeting.
However, legislation was passed in 2017 that changed the General Assembly’s prior direction on
temporary erosion control structures. Since this legislation could impact the utility of this AEC,
the Commission put its work on this AEC on hold until the temporary erosion control
amendments were finalized. In 2012, legislation was passed that directed the CRC to study the
feasibility of creating a new AEC for lands adjacent to the Cape Fear River. The Commission
was directed to identify regulatory concerns and strategies for creating a more efficient
regulatory framework for this area. The final decision of the Commission was to recognize that
there are issues that were identified at the Cape Fear Inlet, but that these issues may also apply to
other inlets. The recommendation from the Commission was to take a more inclusive study of all
inlets. The results of the inlet management study identified short and long-term priorities. One
recommendation was the development of a new AEC for the State’s two deep-draft inlets.
During this time, legislation was passed to remove these inlets from the Inlet Hazard Area
designations. DCM met with the local governments adjacent to these two inlets to identify their
priorities for the rules changes. Staff drafted rules based on the Commission’s objectives and
local government input which included beneficial use of dredged materials requiring sand to go
onto the beach or the nearshore area. The draft rules were sent to the local governments, the
Army Corps of Engineers, State Ports Authority, Fort Macon and the National Park Service.
Almost immediately we heard back from the Army Corps of Engineers regarding the beneficial
use component of the rule. There was a lot of concern about unanticipated impacts from creating
this rule. It was decided to create a working group to establish cost-sharing agreements between
the Corps, local governments, and the State. For the boundaries, Carteret County proposed the
inlet hazard areas as the AEC boundaries with the waterward extent including the ebb tidal delta.
Caswell Beach felt the boundary should include Caswell Beach in its entirety and would
terminate at the tower off Fort Caswell. Bald Head Island wanted the AEC to include all of South
Beach. If the Commission approves the rule language and maps, then the next step will be the
development of the fiscal analysis.

- Larry Baldwin stated that State government should be added to 7H .0313(b) and (c) to allow the
same activities as local governments.



Neal Andrew made a motion to approve the rule language and maps for the State Port Inlet
Management AEC, with the addition of “State Government” in 7H .0313, for public
hearing. Phil Norris seconded the motion. The motion passed unanimously (High, Catlin,
Medlin, Baldwin, Andrew, Cahoon, Simmons, Rhodes, White, Norris, Gibbs).

Review of Ocean Hazard AEC Setback Line (CRC 18-15)

Ken Richardson

Ken Richardson stated the Ocean Erodlble Area by definition is the area where there exists a
possibility of excessive erosion and significant shoreline fluctuation. This area is calculated by
multiplying the setback factor times 90. On the oceanfront, there are many lines to consider in
the management of oceanfront development. Setbacks are not determined by the shoreline
change rate at each individual transect. Additional data processing is required in order to
establish setback factors. Raw shoreline change rate data are smoothed using a 17-point running
average. Smoothing effectively filters out shore-term dynamic shoreline phenomena such as
beach cusps. Smoothed raw data are then blocked. Per CRC rules, the minimum setback factor is
two feet per year. Transects with erosion values less than two feet per year are assigned a
blocked rate value of two. Construction setback is measured landward from the first line of stable
and natural vegetation, or the static vegetation line, whichever is applicable. The setback is based
on the size of the structure and the erosion rate. Building in accordance with setbacks does not
guarantee that the ocean will never threaten a structure, but it reduces the risk of property loss,
reduces the encroachment of development onto public beaches, and can reduce the amount of tax
money spent responding to problems that are exacerbated by poorly sited development. Where
that has been no beach fill, the setback is measured from the first line of stable and natural
vegetation using the graduated setback. Where there has been a beach fill project of less than
300,000 cubic yards, the setback is also measured from the first line of stable and natural
vegetation using the graduated setback. Where a beach fill project was greater than 300,000
cubic yards the static vegetation line prevails. With a static vegetation line, the community can
measure setbacks from the static vegetation line, or the CRC can approve a static line exception,
or a development line. In determining which reference feature should be used to measure the
setback, first ask if the community has a static vegetation line. If the answer is no, then measure
from the first line of stable and natural vegetation. When beach fill projects are maintained there
is a possibility that vegetation could grow seaward of the static vegetation line. In these cases,
the CRC can grant a static vegetation line exception. The community must provide the CRC with
a 30-year plan to maintain the initial beach fill project. The CRC reauthorizes these exceptions
every five years. When the static vegetation line is applied, no portion of new construction can
be oceanward of the landward most adjacent structure. No pools can be oceanward of the static
vegetation line and structures greater than 5,000 square feet must meet the minimum setback of
120 feet or 60-times the shoreline erosion rate at the time of permit issuance whichever is
greater. The development line is not the same as the static line exception. It is not used as a
reference feature to measure setbacks. It is a line established by local government representing
the seaward-most allowable location of oceanfront development. In areas that have development
lines approved by the CRC, the vegetation line or measurement line shall be used as the
reference point for measuring oceanfront setbacks instead of the static vegetation line. In no case
shall new habitable development be sited oceanward of the development line and in no case shall
~ the development line be created or established below the mean high water line. The setback
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distance is determined by both the size of the development and the long-term erosion rate using
the graduated setback. The static line exception provision that allows structures greater than
5,000 square feet to measure the setback based on 60-times the erosion rate cannot be used
where a development line exists. Development line requests apply to the entire large-scale
project area and can be extended to include an entire town’s oceanfront jurisdiction. The
development line utilizes the adjacent neighbor’s site line approach and where development is
not linear, an average line of construction may be used on a case-by-case basis. In no case, can a
development line be established seaward of the seaward-most structure. Existing structures
seaward of the development line may not be replaced if damaged more than 50 percent and the
static vegetation line still applies to pools as they cannot be placed oceanward of the static line.

Hwy 12/Bonner Bridge/Hatteras Island Nourishment Pro jects Update
Jerry Jenmngs, NCDOT Division 1 Engineer
Jerry Jennings stated from Kitty Hawk to Ocracoke there are historical hot spots, a few new
areas of concern and three active projects: Bonner Bridge, Pea Island Bridge, and Rodanthe
Bridge. The Bonner Bridge replacement bridge crosses Oregon Inlet immediately to the west of
the existing bridge. The existing Bonner Bridge opened in 1963. Planning for the replacement of
the bridge began in 1990. A contract was awarded to replace the bridge in 2011. There was a
legal challenge and then a settlement agreement was reached to replace the bridge in 2015.
Construction of the new bridge began in March 2016. The current bridge only has one navigation
span with a width of 130 feet and the new bridge will have nine navigation spans each with about
300 feet in length. The new bridge uses a lot of precast concrete elements and will be barged or
trucked to the site. It is almost completely stainless reinforcing steel and high durability concrete
to protect against corrosion to provide a longer life. The work trestle on the north end of the
bridge will be 6,300 feet in length. The demotion material from the old bridge will be used at
offshore reef sites and a portion of the existing bridge will be retained at the south end. Another
unique facet of this project is the SAV mitigation reef. As part of the bridge project we are
impacting SAV and in order to mitigate for those impacts, this structure was constructed in the
Sound to create a 50-acre wave shadow to provide habitat for SAV. The bridge project is about
79% contractually complete and about 68% of the onsite construction is completed. Some of the
activities at the site are taking place 24 hours per day. The bridge is scheduled to open in late
2018 and the contract completion date, to include demolition of the old bridge, should be
completed by fall 2019.

The Pea Island Bridge is 4-5 miles south of Bonner Bridge, located in the historical area of New
Inlet. A breach formed during Hurricane Irene in August 2011 and a 660-foot steel bridge was
constructed. Further damage occurred during Hurricane Sandy in October 2012 and planning
began for a long-term solution. A contract was awarded in November 2015 and includes % mile
long concrete structure. Onsite construction began in March 2016. The bridge opened to traffic in
November 2017 and was named the Captain Richard Etheridge Bridge. The bridge is complete

~ except for some final paving and paving marks.

The Rodanthe Bridge is also known as Mirlo Beach Bridge or S-Turns. This is a hot spot that has
been a problem for years. A breach formed during Hurricane Irene in August 2011. The roadway
was reconstructed and sandbags were placed. There was further damage from Hurricane Sandy
in October 2012. A beach nourishment project was completed in September 2014, but there has
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been extensive overwash during the recent nor’easters. Planning for a long-term solution has
been underway for several years. The preferred alternative was selected in June 2015 and a
Record of Decision was approved in December 2015. This preferred alternative is a 2.4-mile jug
handle design. A contract was awarded in January 2017 and design and permitting are currently
underway. Onsite construction will begin in summer 2018 with completion scheduled by 2020.

In Kitty Hawk, there are several projects to install or extend sandbags, reconstruct dunes, and
rebuild roadway. The recent beach nourishment by the Town and County has provided
significant protection to the roadway. The recent nor’easters caused minimal problems. The
Canal Area and Birdwatcher Area have merged into one large site extending over three miles.
The dunes are very unstable and have minimal vegetation. The combination of windblown sand
and overwash are impacting the roadway, but there has been no pavement damage. This area
requires almost continuous maintenance to keep sand off of the roadway and flooding of the
roadway occurs regularly when overwash or heavy rain is trapped inside the dunes. This area is
within the scope of the Bonner Bridge, but no project is currently funded. The area south of
Avon Pier is becoming an emerging problem. Impacts to NC 12 have been limited to flooding to
date due to the distance from the ocean. Overwash is overwhelming the existing drainage
infrastructure along NC 12. The greatest impacts are to secondary roads and private properties
east of NC 12. Buxton is a historical hot spot and a feasibility study was completed in 2016. A
wide range of options were evaluated. No projects are currently funded in our transportation
plan. The recent Dare County beach nourishment project provided a significant benefit to this
area. There are soundside concerns southward towards Canadian Hole. We will coordinate with
DCM and the National Park Service regarding options available. This is a very narrow part of the
island. Hatteras Village is another historical hot spot and a feasibility study was completed in
2016. A wide range of options have been evaluated, but there are no projects currently funded in
the transportation plan. There were minimal impacts from the recent weather events. With the
exception of some dune maintenance this area has remained fairly stable with relatively minimal
problems since Hurricane Isabel in 2003. A feasibility study was completed for Ocracoke in
2016 and a wide range of options were evaluated, but no projects are currently funded under the
transportation plan. The biggest challenge here is that there is very little distance between the
road and the ocean. Dune maintenance continues with the compatible sand from ferry dredge
spoil site when needed and available. The Ocracoke South Dock is a new problem related to the
ongoing changes with Hatteras Inlet. Short term improvements include sandbags and relocation
and reconstruction of pavement. The Ferry Division has some planned dredging of some of the
channel blockages in the area, and we are looking at some longer-term options that may be
available. There are currently. no projects funded in the current transportation plan. Progress is
being made on Highway 12 and we appreciate the partnership and cooperation that we get from
the Division of Coastal Management.

PUBLIC INPUT AND COMMENT

Dave Dawson of the Cape Hatteras Motel thanked Dare County for the recent beach nourishment
and discussed beach stabilization options and the advantages of having a flat beach versus a
dune.
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OLD/NEW BUSINESS

Jamin Simmons stated he had a conversation with Ray Tooley, Hyde County, and the issue is not
about CAMA rules, but upstream hydraulic trespass that would need some legislative action.
Hyde County residents would appreciate a letter of support from the Commission.

Chair Cahoon appointed Mike Lopazanski as hearing officer for the public hearings.

PUBLIC HEARINGS ‘

15A NCAC 7H .0308 Specific Use Standards & 7K .0103 Maintenance and Repair (Dune
Rules)

Mike Lopazanski stated these amendments will offer flexibility in the ways that oceanfront sand
dunes are maintained and managed and how accessways are constructed. These amendments
require that sand remain on a lot to the maximum extent practicable, allow distribution of sand to
the crest of a frontal dune, allow removal of sand from around structures provided it remains in
the Ocean Hazard AEC, allow accessways to cross frontal dunes, preserve the volume of dunes
while allowing access.

Steve Smith, Topsail Beach Commissioner, commented on Topsail Beach’s concerns regarding
the dune rules.

Cliff Ogburn, Nags Head Town Manager, commented on the improvements made in the
amendments regarding Hatteras Ramps.

15A NCAC 7K .0208 Single Family Residences Exempted (LPO Authority)

These amendments correct the inconsistency with other exemptions and with the EMC’s coastal
stormwater rules.

No comments received.

15A NCAC 7H .0209 Coastal Shorelines (Stormwater Correction)

These amendments correct a conflict between the CRC’s coastal shorelines rules and the EMC’s
coastal stormwater rules.

No comments received.

15A NCAC 7B .0802 Public Hearing and Local Adoption Requirements &

7B .0803 Certification and Use of the Plan (CRC Delegation of Certification)

These amendments streamline the land use plan certification process and delegates certification
authority to the Division Director.

No comments received.

With no further business, the CRC adjourned.
Respectfully submitted,

22 2 GEVANE INIWE

Braxton Davis, Executive Secretary Angela Wil@ecording Secretary
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August 30, 2018
MEMORANDUM
TO: Coastal Resources Commission
FROM: Mike Lopazanski

SUBJECT:  Periodic Review of Existing Rules - Fiscal Analysis & Re-adoption Schedule

You may recall from last year that the Division has completed the public comment phase of the
review for 15A NCAC 7H, 71, 7J, 7K, 7L and 7M as to their classification as either “necessary
with substantive public interest,” “necessary without substantive public interest” or
“unnecessary.” This review is in compliance with the General Assembly mandate for the
“Periodic Review and Expiration of Existing Rules” section of the APA (G.S. § 150B-21.3A).
The Division received six public comments, all supportive of the classification of the rules.

At the July 2017 meeting, the CRC accept the draft report, with no amendments, as final for
submission to the Rules Review Commission (RRC). The RRC approved the report on January
25, 2018 and forwarded it to the Joint Legislative Administrative Procedure Oversight
Committee (APOC) for consultation. The final determination on an agency’s rules becomes
effective when the APOC reviews the report or on the 61% day after having received the report
from the RRC if the APOC does not meet. The APOC may disagree with the Commission’s
determination and recommend to the General Assembly that the agency conduct a review of the
rule the following year. As the APOC did not meet, the classification of the rules has become
final and your rules are now eligible for re-adoption.

Effect of Final Determination

Rules designated as “necessary without substantive public interest” will remain in the NC
Administrative Code and rules designated as “unnecessary” will be removed. Rules designated
as “necessary with substantive public interest” must be re-adopted as if they were new rules
following the usual rulemaking procedures. If the rules are not re-adopted, they will be removed
from the Administrative Code.

~DEQ>

NORTH CAROLINA
Department of Environmental uullmt

North Carolina Department of Environmental Quality | Division of Coastal Management
Morehead City Office | 400 Commerce Avenue | Morehead City, North Carolina 28557
252,808.2808



Schedule for Review of CRC Rules

With the APOC default approval of the report, the CRC may now publish the rules for public
comment and begin the re-adoption process according a schedule negotiated with the RRC. Per
the RRC rules, the Division can negotiate the schedule for re-adoption of rules depending on the
number of rules and complexity of amendments. Given the frequency of amendments to the
Commission’s rules as a normal course of business, Staff is proposing a one-year re-adoption
schedule with no rule amendments being proposed through this process. With the Commission’s
approval, Staff will prepare a notice of text and begin the 60-day public comment with the intent
of having you re-adopt your rules at one of the first meetings in 2019. This will allow all of the
rules to have the same re-adoption date and therefore be on the same schedule to repeat the
Periodic Review Process in 10 years per the APA. Should public comment necessitate
amendment of individual rules, the one-year schedule should allow adequate time to address any
proposed changes.

As a reminder, 19 rules were classified as unnecessary due to the rules being old, no longer
applicable, containing only introductory language, reiterating statute or generally
superfluous. The majority of the rules (226 of 267) are designated as Necessary With
Substantive Public Interest as they contain a directive, requirement or impose a standard.
The remainder (22) have been designated as Necessary Without Substantive Public Interest
as they contain management objectives, significance statements, are minor procedures or
contact information.

Also attached is the accompanying fiscal analysis of the re-adoption. Since the proposed
changes are administrative in nature, DCM does not believe that any regulated party will
incur additional costs as a result of this action. The re-adoption does not require any
affected party to take any specific action, and does not affect permitting costs nor add any
additional regulatory burden.

These re-adoptions of the rules will have no impact on local governments. DCM does not
expect any change in permits issued or the cost to secure permits.

Pursuant to G.S. 150B-21.4, the agency reports that the proposed re-adoption will not affect
environmental permitting for the NC Department of Transportation (NCDOT).

The proposed re-adoption does not change the types of activities that are subject to CAMA
permitting, nor will they affect the number of permit applications submitted for
development. There will be no impact on DCM permit receipts, and DCM does not
anticipate any fiscal impacts.

DCM anticipates the effective date of these rules to be May 1, 2019.

I will review the details of this process at our upcoming meeting in Wilmington.
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September 4, 2018
MEMO TO: Coastal Resources Commission

FROM: Doug Huggett
Manager, Major Permits Section

SUBJECT: Major Permit Renewals (CRC-18-17)

As currently written, 15A NCAC 07] .0403 requires that all issued Major permits
expire on December 31st of the third year following permit issuance. For example,
all Major permits issued in 2018 carry an expiration date of December 31, 2021.
15A NCAC 07].0404 allows for one relatively automatic 2-year permit renewal, with
additional renewals available for projects where substantial development, either
within or outside the Area of Environmental Concern, has begun and is continuing
on a permitted project.

The number of active CAMA Major permits is growing each year, as new permits are
issued and permits for existing long-term development projects (i.e. subdivisions,
large-scale-commercial development, multi-phased beach nourishment projects,
maintenance dredging projects) continue to be renewed. The expanding number of
active projects is leading to ever-increasing work loads for Division staff, as the
number of permit renewals that must be processed is increasing each year. The
Division therefore suggests the Commission consider the following changes to the
Rules governing permit renewals:

Lengthen the initial expiration date for most new Major permits to five years from
the date of permit issuance, as opposed to the current expiration dates of December
31%t of the third year following permit issuance. This rule change would benefit
permittees by giving them more initial time to initiate or complete their projects. This
lengthened expiration date would also reduce workloads of Division staff, who would not
be required to process as many renewal requests each year. Finally, by changing the
expiration date calculation to five years from the date of issuance, all permits would be
valid for the same amount of time, as opposed to the current system whereby the amount
of time a permit is active is dependent on when during a given year the permit is issued.
For example, a new permit issued in early January of 2018 will be valid until December
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31, 2021 or almost 4 full years, whereas a new permit issued in late December of 2018 will
also be valid until December 31, 2021, or slightly more than three years.

Lengthen the initial expiration date for publicly-sponsored, multi-phased beach
nourishment and dredging projects, to 10 years from the date of permit issuance. This
rule change would acknowledge the multi-phased nature of these publicly sponsored
projects, some of which are designed to be implemented for periods up to 50 years. The
Division would then process future renewal requests for these projects under the existing
provisions of 15A NCAC 07J .0404(b), which allow for renewals of up to 10 years for
maintenance of previously approved projects.

Eliminate the provisions of 15A NCAC 07J .0404(b), which allow for the circulation
to commenting State agencies of renewal requests that otherwise do not otherwise
meet the criteria for permit renewal. Staff believe this provision is unworkable given
the length of time some of these permits may have been active, possible alterations of site
characteristics over the active life of the permit, and the lack of any defined criteria upon
which to make a determination on whether or not to issue the renewal following agency re-
circulation. In addition, the work involved in reviewing and compiling documentation that
needs to be circulated to other state and federal agencies is, in many cases, similar to that
required for the circulation of a new permit application.



SUBCHAPTER 7J - PROCEDURES FOR PROCESSING AND ENFORCEMENT OF MAJOR AND MINOR
DEVELOPMENT PERMITS, VARIANCE REQUESTS, APPEALS FROM PERMIT DECISIONS,
DECLARATORY RULINGS, AND STATIC LINE EXCEPTIONS

SECTION .0400 - FINAL APPROVAL AND ENFORCEMENT

15ANCAC 07J.0403 DEVELOPMENT PERIOD/COMMENCEMENT/CONTINUATION

(a) New dredge and fill permits and CAMA Major permits; shall expire five years from the date of permit issuance, with the
exception of publicly sponsored, multi-phased beach nourishment and dredging projects, which shall expire ten years from the
date of permit issuance. Minor permits, excepting.those authorizing beach bulldozing when-autherized-through issuance of a
CAMA minor permit, shall expire on December 31 of the third year following the year of permit issuance.

(b) CAMA minor permits Pursuantto-Subparagraph-(a)-efthis Rule,aminorpermitauthorizing beach bulldozing shall expire

30 days from the date of permit issuance-when-issued-to-a-property-owner(s). Following permit expiration, the applicant
permit holder is entitled to request an extension in accordance with Rule .0404(a) of this Section.

(c) Development After Permit Expiration Illegal. Any development dene undertaken after permit expiration shall be
considered unpermitted and shall constitute a violation of G.S. 113A-118 or G.S. 113-229. Any development undertakente-be
done after permit expiration shall require either a new permit, or renewal of the original permit according to 15A NCAC 7J
.0404 with the exception of Paragraph (e) of this Rule.
(d) Commencement of Development in Ocean Hazard AEC. No development shall begin until the oceanfront setback
requirement can be established. When the possessor of a permit or a ruling of exception is ready to begin censtruction
development, he they shall arrange a meeting with the appropriate permitting authority at the site to determine the oceanfront
setback. This sethack determination shall replace the one done at the time the permit was processed and approved and
construction must begin within a period of 60 days from the date of that meeting. In the case of a major shoreline change
within that period a new setback determination will be required before construction begins. Upon completion of the
measurement, the permitting authority will issue a written statement to the permittee certifying the same.
(e) Continuation of Development in the Ocean Hazard AEC. Once development has begun under proper authorization,
development in the Ocean Hazard AEC may continue beyond the authorized development period if, in the opinion of the
permitting authority, substantial progress has been made and is continuing according to customary and usual building
standards and schedules. In most cases, substantial progress begins with the placement of foundation pilings, and proof of the
local building inspector’s certification that the installed pilings have passed a floor and foundation inspection.
(f) Any permit that has been suspended pursuant-to-G.S-113A-121.1 as-aresult-of a-contested-case petition-or-by order of
superior court for a period longer than six months shall be extended at the apphcant's-permit holder’s written request for a
period equivalent to the period of permit suspension, but not to exceed the development period authorized under Paragraphs
(@)_or (b) of this Rule.
(g) An applicant-permit holder may voluntarily suspend development under an active permit that is the subject of judicial
review by filing a written notice with the Department once the review has started. An apphicant permit holder shall obtain an
extension of said permit if the permitting authority finds:
1) That the applicantpermit holder notified the permitting authority in writing of the voluntary suspension;
2 The period during which the permit had been subject to judicial review is greater than six months;
3) The apphicant-permit holder filed a written request for an extension of the development period once the
judicial review had been completed; and
4 The apphicantpermit holder undertook no development after filing the notice of suspension. The period of
permit extension shall be equivalent to the length of the judicial review proceeding, but not to exceed the
development period authorized under Paragraph (a) of this Rule.

History Note:  Authority G.S. 113A-118;
Eff. March 15, 1978;
Amended Eff. August 1, 2002; April 1, 1995; July 1, 1989; March 1, 1985; November 1, 1984.

15A NCAC 07J.0404 DEVELOPMENT PERIOD EXTENSION

(a) For CAMA minor permits authorizing beach bulldozing, the apphicant permit holder is entitled to request a one-time 30
day permit extension. No additional extensions shall be granted after the 30 day extension has expired. Notwithstanding this
Paragraph, the applicant-permit holder is eligible to apply for another minor permit authorizing beach bulldozing following
expiration of the 30 days permit extension.



(b) Where no development has been initiated during the development period, the permitting authority shall extend the
authorized development period for no more than two years upon receipt of a signed and dated request from the applicant
permit holder containing the following:
1) a statement of the intention of the applicant permit holder to complete the work within a reasonable time;
2 a statement of the reasons why the project will not be completed before the expiration of the current permit;
3) a statement that there has been no change of plans since the issuance of the original permit other than
changes that would have the effect of reducing the scope of the project, or, previously approved permit
modifications;

4) notice of any change in ownership of the property to be developed and a request for transfer of the permit if
appropriate; and
(5) a statement that the project is in compliance with all conditions of the current permit.

Where substantial development, either within or outside the AEC, has begun and is continuing on a permitted project, the
permitting authority shall grant as many two-year extensions as necessary to complete the initial development:, with the
exception that publicly sponsored, multi-phased beach nourishment and dredging projects shall be granted ten-year extensions
to allow for continued project implementation. For the purpose of this Rule, substantial development shall be deemed to have

occurred on a project if the permittee can show that development has progressed beyond basic site preparation, such as land
clearing and grading, and construction has begun and is continuing on the primary structure or structures authorized under the
permit. For purposes of residential subdivision, installation of subdivision roads consistent with an approved subdivision plat
shall constitute substantial development. Renewals for maintenance and-repairs-of previously approved projects may be
granted for periods not to exceed 10 years.

(dc) Notwithstanding Paragraphs (b) and{€)-of this Rule, an extension request may be denied on making findings as required
in either G.S. 113A-120 or G.S. 113-229(e). Changes in circumstances or in development standards shall be considered and
applied to the maximum extent practical by the permitting authority in making a decision on an extension request.

(ed) The applicant for a major development extension request must submit, with the request, a check or money order payable
to the Department in the sum of one hundred dollars ($100.00).

(fe) Modifications to extended permits may be considered pursuant to 15A NCAC 07J .0405.

History Note:  Authority G.S. 113A-119; 113A-119.1; 113A-124(c)(8);
Eff. March 15, 1978;
Amended Eff. August 1, 2002; August 1, 2000; April 1, 1995; March 1, 1991; March 1, 1985; November
1,1984.
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MEMORANDUM CRC-18-25

TO: Coastal Resources Commission

FROM: Ken Richardson, Shoreline Management Specialist

SUBJECT: Consideration of Unvegetated Beach Designation — Surf City & North Topsail
Beach

Background:

The Unvegetated Beach Area of Environmental Concern (AEC) is defined in 15A NCAC
07H .0304(3) and is one of three AECs within the Ocean Hazard system. An Unvegetated Beach
can be designated by the CRC in areas where no stable and natural vegetation is present, including
areas that have suddenly become unvegetated because of a hurricane or other major storm event.
Under 15A NCAC 07H .0304(3)(b) the Commission may apply the Unvegetated Beach
designation to an area that is suddenly unvegetated as a result of a storm; this designation may be
for a specific period of time, or until stable and natural vegetation has re-established. Once the
CRC designates an Unvegetated Beach, the Division of Coastal Management can establish a
Measurement Line (15A NCAC 07H .0305(a)(9)) to serve as the reference feature from which
oceanfront construction setbacks are measured until vegetation has re-established.

The Measurement Line is established by DCM, and approximates the location at which the
vegetation line is expected to reestablish using the following methodology:

(A) Determine the distance the vegetation line receded at the closest vegetated site to the
proposed development site; and

(B) Locating the line of stable and natural vegetation on the most current pre-storm aerial
photography of the proposed development site and moving this line landward the distance
determined in Subparagraph (a)(1) of 15A NCAC 07H .0305

The Measurement Line established pursuant to this process shall in every case be located landward
of the average width of the beach as determined from the most current pre-storm aerial imagery.
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The last Unvegetated Beach designation made by the CRC was for Hatteras Village following
Hurricane Isabel in September 2003. This Unvegetated Beach AEC remained active for
approximately ten years (November 2013), until the CRC determined that the first line of stable
and natural vegetation had re-established.

Consideration of Unvegetated Beach Designation — Surf City & North Topsail Beach:

Hurricane Florence (September 2018) severely impacted the oceanfront dune system along
portions of Surf City and North Topsail Beach, and completely washed away the primary frontal
dune along with any established vegetation. The geographic extent of the affected areas makes it
impossible to interpolate a vegetation line in the field from adjacent post-storm vegetation across
an area of unvegetated beach; and as previously mentioned, a Measurement Line cannot be
established until an Unvegetated Beach AEC is first designated by the CRC.

The extent of an Unvegetated Beach AEC is determined by the Commission, and guidance for
mapping a Measurement Line within this AEC is defined in Rule 15A NCAC 07H .0305(a)(9).
However, after careful review of the rule language, it was determined by staff that additional clarity
may be necessary, and therefore, we will be seeking the Commission’s guidance for future
application of the rule. In the meantime, Staff concluded that there may be two options for the
Commission to consider for the affected areas (Surf City and North Topsail Beach) on Topsail
Island:

1) Measurement Line Option 1. measure the vegetation recession distance using pre- and
post-storm imagery (2016-2018) for approximately 1,000 feet on each side of the
unvegetated beach area. DCM determined that the first line of stable and natural vegetation
receded an average of 20.7 feet (see Attachment A, Figure 1).

2) Measurement Line Option 2: Because the rule specifies that the Measurement Line in every
case be located landward of the average width of the beach from pre-storm imagery, and
does not indicate where to measure from, Staff calculated an average of the difference
between pre- and post-storm beach width and determined that distance to be 52.9 feet;
which is 32.2 feet greater than the average recession distance (see Attachment A, Figure
2).

Staff Request:

To establish a reference feature (Measurement Line) for purpose of measuring oceanfront
construction setbacks in areas where there is no vegetation due to Hurricane Florence, Staff is
asking the Commission to consider and approve the following:

1) Designate an Unvegetated Beach Area of Environmental Concern, to remain in effect until
stable and natural vegetation has re-established; and
2) Confirm and approve the method for delineating a Measurement Line
a. Calculate the average pre- and post-storm vegetation recession distance and
measured that from the pre-storm vegetation line, or

N
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b. Calculate the average difference between pre- and post-storm beach width and
measure that distance from pre-storm vegetation.

ATTACHMENT A: Maps lllustrating Extent of Proposed Unvegetated Beach at Surf City and
North Topsail Beach

ATTACHEMENT B: Current Rules Pertaining to Unvegetated Beach AEC and Measurement
Line

North Carolina Department of Environmental Quality | Division of Coastal Management
Morehead City Office | 400 Commerce Avenue | Morehead City, North Carolina 28557
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ATTACHMENT A: MAPS ILLUSTRATING EXTENT OF PROPOSED
UNVEGETATED BEACH AT SURF CITY AND NORTH TOPSAIL BEACH
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ATTACHEMENT B: CURRENT RULES PERTAINING TO
UNVEGETATED BEACH AEC AND MEASUREMENT LINE

15A NCAC 07H .0304 AECS WITHIN OCEAN HAZARD AREAS
The ocean hazard AECs contain all of the following areas:

1)

()

)

Ocean Erodible Area. This is the area where there exists a substantial possibility of excessive
erosion and significant shoreline fluctuation. The oceanward boundary of this area is the mean low
water line. The landward extent of this area is the distance landward from the first line of stable and
natural vegetation as defined in 15A NCAC 07H .0305(a)(5) to the recession line established by
multiplying the long-term annual erosion rate times 90; provided that, where there has been no
long-term erosion or the rate is less than two feet per year, this distance shall be set at 120 feet
landward from the first line of stable natural vegetation. For the purposes of this Rule, the erosion
rates are the long-term average based on available historical data. The current long-term average
erosion rate data for each segment of the North Carolina coast is depicted on maps entitled "2011
Long-Term Average Annual Shoreline Rate Update” and approved by the Coastal Resources
Commission on May 5, 2011 (except as such rates may be varied in individual contested cases or in
declaratory or interpretive rulings). In all cases, the rate of shoreline change shall be no less than
two feet of erosion per year. The maps are available without cost from any Local Permit Officer or
the Division of Coastal Management on the internet at http://www.nccoastalmanagement.net.

Inlet Hazard Area. The inlet hazard areas are natural-hazard areas that are especially vulnerable to
erosion, flooding, and other adverse effects of sand, wind, and water because of their proximity to
dynamic ocean inlets. This area extends landward from the mean low water line a distance sufficient
to encompass that area within which the inlet migrates, based on statistical analysis, and shall
consider such factors as previous inlet territory, structurally weak areas near the inlet, and external
influences such as jetties and channelization. The areas on the maps identified as suggested Inlet
Hazard Areas included in the report entitled INLET HAZARD AREAS, The Final Report and
Recommendations to the Coastal Resources Commission, 1978, as amended in 1981, by Loie J.
Priddy and Rick Carraway are incorporated by reference and are hereby designated as Inlet Hazard
Avreas, except for:

€)] the Cape Fear Inlet Hazard Area as shown on the map does not extend northeast of the Bald
Head Island marina entrance channel; and
(b) the former location of Mad Inlet, which closed in 1997.

In all cases, the Inlet Hazard Area shall be an extension of the adjacent ocean erodible areas
and in no case shall the width of the inlet hazard area be less than the width of the adjacent
ocean erodible area. This report is available for inspection at the Department of
Environmental Quality, Division of Coastal Management, 400 Commerce Avenue,
Morehead City, North Carolina or at the website referenced in Item (1) of this Rule.
Photocopies are available at no charge.

Unvegetated Beach Area. Beach areas within the Ocean Hazard Area where no stable natural

vegetation is present may be designated as an Unvegetated Beach Area on either a permanent or

temporary basis as follows:

@ An area appropriate for permanent designation as an Unvegetated Beach Area is a dynamic
area that is subject to rapid unpredictable landform change due to wind and wave action.

DEQ>
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History Note:

The areas in this category shall be designated following studies by the Division of Coastal
Management. These areas shall be designated on maps approved by the Coastal Resources
Commission and available without cost from any Local Permit Officer or the Division of
Coastal Management on the internet at the website referenced in Item (1) of this Rule.

(b) An area that is suddenly unvegetated as a result of a hurricane or other major storm event
may be designated by the Coastal Resources Commission as an Unvegetated Beach Area
for a specific period of time, or until the vegetation has re-established in accordance with
15A NCAC 07H .0305(a)(5). At the expiration of the time specified or the re-establishment
of the vegetation, the area shall return to its pre-storm designation.

Authority G.S. 113A-107; 113A-107.1; 113A-113; 113A-124;

Eff. September 9, 1977;

Amended Eff. December 1, 1993; November 1, 1988; September 1, 1986; December 1, 1985;
Temporary Amendment Eff. October 10, 1996;

Amended Eff. April 1, 1997;

Temporary Amendment Eff. October 10, 1996 Expired on July 29, 1997;

Temporary Amendment Eff. October 22, 1997;

Amended Eff. July 1, 2016; September 1, 2015; May 1, 2014; February 1, 2013; January 1, 2010;
February 1, 2006; October 1, 2004; April 1, 2004; August 1, 1998.

15A NCAC 07H .0305 GENERAL IDENTIFICATION AND DESCRIPTION OF

LANDFORMS
(a) This Paragraph describes natural and man-made features that are found within the ocean hazard area
of environmental concern.

)

()
3

(4)
()

Ocean Beaches. Ocean beaches are lands consisting of unconsolidated soil materials that extend
from the mean low water line landward to a point where either:
(A) the growth of vegetation occurs; or
(B) a distinct change in slope or elevation alters the configuration of the landform, whichever
is farther landward.
Nearshore. The nearshore is the portion of the beach seaward of mean low water that is
characterized by dynamic changes both in space and time as a result of storms.
Primary Dunes. Primary dunes are the first mounds of sand located landward of the ocean beaches
having an elevation equal to the mean flood level (in a storm having a one percent chance of being
equaled or exceeded in any given year) for the area plus six feet. Primary dunes extend landward
to the lowest elevation in the depression behind that same mound of sand (commonly referred to as
the "dune trough.")
Frontal Dunes. The frontal dune is the first mound of sand located landward of the ocean beach that
has stable and natural vegetation present.
Vegetation Line. The vegetation line refers to the first line of stable and natural vegetation, which
shall be used as the reference point for measuring oceanfront setbacks. This line represents the
boundary between the normal dry-sand beach, which is subject to constant flux due to waves, tides,
storms and wind, and the more stable upland areas. The vegetation line is generally located at or
immediately oceanward of the seaward toe of the frontal dune or erosion escarpment. The Division
of Coastal Management or Local Permit Officer shall determine the location of the stable and natural
vegetation line based on visual observations of plant composition and density. If the vegetation has
been planted, it may be considered stable when the majority of the plant stems are from continuous
rhizomes rather than planted individual rooted sets. Planted vegetation may be considered natural
when the majority of the plants are mature and additional species native to the region have been
recruited, providing stem and rhizome densities that are similar to adjacent areas that are naturally
occurring. In areas where there is no stable and natural vegetation present, this line may be
established by interpolation between the nearest adjacent stable natural vegetation by on-ground
observations or by aerial photographic interpretation.

N

~DE QY

- #
SesaTems of Irviveruviv cuv

North Carolina Department of Environmental Quality | Division of Coastal Management
Morehead City Office | 400 Commerce Avenue | Morehead City, North Carolina 28557
252808.2808 8

A



(6)

()

(8)
©)

(10)

Static Vegetation Line. In areas within the boundaries of a large-scale beach fill project, the
vegetation line that existed within one year prior to the onset of project construction shall be defined
as the "static vegetation line". The "onset of project construction" shall be defined as the date
sediment placement begins, with the exception of projects completed prior to the effective date of
this Rule, in which case the award of the contract date will be considered the onset of construction.
A static vegetation line shall be established in coordination with the Division of Coastal
Management using on-ground observation and survey or aerial imagery for all areas of oceanfront
that undergo a large-scale beach fill project. Once a static vegetation line is established, and after
the onset of project construction, this line shall be used as the reference point for measuring
oceanfront setbacks in all locations where it is landward of the vegetation line. In all locations
where the vegetation line as defined in this Rule is landward of the static vegetation line, the
vegetation line shall be used as the reference point for measuring oceanfront setbacks. A static
vegetation line shall not be established where a static vegetation line is already in place, including
those established by the Division of Coastal Management prior to the effective date of this Rule. A
record of all static vegetation lines, including those established by the Division of Coastal
Management prior to the effective date of this Rule, shall be maintained by the Division of Coastal
Management for determining development standards as set forth in Rule .0306 of this Section.
Because the impact of Hurricane Floyd (September 1999) caused significant portions of the
vegetation line in the Town of Oak Island and the Town of Ocean Isle Beach to be relocated
landward of its pre-storm position, the static line for areas landward of the beach fill construction in
the Town of Oak Island and the Town of Ocean Isle Beach, the onset of which occurred in 2000,
shall be defined by the general trend of the vegetation line established by the Division of Coastal
Management from June 1998 aerial orthophotography.

Beach Fill. Beach fill refers to the placement of sediment along the oceanfront shoreline. Sediment
used solely to establish or strengthen dunes shall not be considered a beach fill project under this
Rule. A "large-scale beach fill project” shall be defined as any volume of sediment greater than
300,000 cubic yards or any storm protection project constructed by the U.S. Army Corps of
Engineers.

Erosion Escarpment. The normal vertical drop in the beach profile caused from high tide or storm
tide erosion.

Measurement Line. The line from which the ocean hazard setback as described in Rule .0306(a) of
this Section is measured in the unvegetated beach area of environmental concern as described in
Rule .0304(3) of this Section. Procedures for determining the measurement line in areas designated
pursuant to Rule .0304(3) of this Section shall be adopted by the Commission for each area where
such a line is designated pursuant to the provisions ofGS. 150B. These procedures shall be available
from any local permit officer or the Division of Coastal Management. In areas designated pursuant
to Rule .0304(3)(b) of this Section, the Division of Coastal Management shall establish a
measurement line that approximates the location at which the vegetation line is expected to
reestablish by:

(A) determining the distance the vegetation line receded at the closest vegetated site to the
proposed development site; and
(B) locating the line of stable and natural vegetation on the most current pre-storm aerial

photography of the proposed development site and moving this line landward the distance

determined in Subparagraph (a)(1)of this Rule.
The measurement line established pursuant to this process shall in every case be located landward
of the average width of the beach as determined from the most current pre-storm aerial photography.
Development Line. The line established in accordance with 15A NCAC 07J .1300 by local
governments representing the seaward-most allowable location of oceanfront development. In areas
that have development lines approved by the CRC, the vegetation line or measurement line shall be
used as the reference point for measuring oceanfront setbacks instead of the static vegetation line,
subject to the provisions of Rule .0306(a)(2) of this Section.

(b) For the purpose of public and administrative notice and convenience, each designated minor
development permit-letting agency with ocean hazard areas may designate, subject to CRC approval in
accordance with the local implementation and enforcement plan as defined in 15A NCAC 071 .0500, an
identifiable land area within which the ocean hazard areas occur. This designated notice area must include
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all of the land areas defined in Rule .0304 of this Section. Natural or man-made landmarks may be
considered in delineating this area.

History Note:  Authority G.S. 113A-107; 113A-113(b)(6); 113A-124;
Eff. September 9, 1977;
Amended Eff. December 1, 1992; September 1, 1986; December 1, 1985; February 2, 1981;
Temporary Amendment Eff. October 10, 1996;
Amended Eff. January 1, 1997;
Temporary Amendment Eff. October 10, 1996 Expired on July 29, 1997;
Temporary Amendment Eff. October 22, 1997;
Amended Eff. April 1, 2016; April 1, 2008; August 1, 2002; August 1, 1998
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CRC-18-26
MEMORANDUM
TO: Coastal Resources Commission
FROM: Daniel Govoni
SUBJECT: Fiscal Analysis and Amendments to 15A NCAC .2700 GP for the Construction of
Marsh Sills

DCM has undertaken substantial efforts to advance marsh sills and other forms of living
shorelines as alternatives to traditional bulkheads for estuarine shoreline stabilization in
North Carolina. Marsh sills maintain existing connections between upland, intertidal,
estuarine, and aquatic areas while providing shoreline erosion control. Marsh sills typically
use native materials such as marsh plants, oyster shells, and occasionally minimal amounts
of structural materials (e.g. stone) to stabilize estuarine shorelines, minimize erosion, and
enhance habitats.

General Permit (15A NCAC 7H .2700)

During the 2003 legislative session, the North Carolina Legislature approved House Bill 1028,
which directed the Coastal Resources Commission (CRC) to adopt temporary and permanent
rules to establish a general permit for the construction of “riprap sills.” The general permit was
implemented as a temporary rule in 2004 and became a permanent rule on April 1, 2005.
Significant discussions on the relative merits and use standards for this general permit took place
during its development, including important issues such as the distance offshore that sill
structures could be built, the consequences of trading one type of habitat (shallow bottom) for
another (marsh protected by riprap), navigational and public trust concerns, the suitability of
such structures along different types of shorelines, and the permitting requirements of other
agencies such as the U.S. Army Corps of Engineers (USACE) and the N.C. Division of Water
Resources (DWR). Due to these concerns, the existing general permit for the construction of
marsh sills (15A NCAC 7H.2700) requires coordination with the N.C. Divisions of Marine
Fisheries (DMF), DWR, and the USACE before issuance, which can take more time than is
normally associated with other CAMA General Permits. Over that past few years, DCM has led
interagency and stakeholder discussions focused on improving and streamlining the marsh sill
general permit.

In 2016, the USACE submitted a federal consistency determination to DCM for the reissuance of
USACE Nationwide Permits (NWPs). NWPs are issued by the USACE on a national basis every
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five years, and often include region-specific conditions. NWPs are designed to streamline USACE
authorization of routine projects that produce minimal impacts to the nation’s aquatic environment.
Included in DCM’s consistency review was a new USACE NWP 54 for living shorelines. NWP
54 requires additional inter-agency consultation through a Pre-Construction Notification (PCN),
even for small-scale marsh sill structures that can be permitted under the existing General Permit
15A NCAC 7H .2700. A PCN requirement can add additional processing time to the CAMA
General Permit process.

To address concerns with the PCN requirement and other interagency review issues, DCM worked
with a stakeholder group that included the USACE, marine science community, DWR, DMF, N.C.
Coastal Federation, NC Sea Grant, and the National Oceanic and Atmospheric Administration
(NOAA) to determine how best to move forward with creating a more streamlined permitting
process for marsh sills. For there to be an efficient streamlined general permit, all federal and state
agency concerns must be addressed within the final CRC permit conditions. In early 2017, DCM
compiled all of the comments and recommendations from the stakeholder group and drafted an
amended general permit 15A NCAC 7H .2700. In 2018, the USACE used the draft amended
GP .2700 as guidance in the development of a Regional General Permit (RGP) for Marsh Sills that
would eliminate the PCN requirement and allow DCM to issue General Permits for marsh sills
without a case-by-case federal review prior to issuance.

On September 5, 2018 the USACE issued a public notice proposing to authorize a RGP for the
construction, maintenance, and repair of marsh sills. The USACE also submitted a federal
consistency determination to DCM on October 22, 2018 to allow the state’s official review of the
RGP. As proposed, the RGP for the construction and maintenance of marsh sills includes all
conditions that were agreed upon at the stakeholder meetings. DCM expedited the federal
consistency review and determined that the proposed RGP is consistent with North Carolina’s
approved coastal management program on November 7, 2018.

Also, in October 2018, S.L. 2018-132 directed the CRC to adopt temporary rules to revise the
CRC’s general permit 15A NCAC 7H .2700 to be consistent with the proposed USACE RGP.
Temporary rulemaking allows the Commission to adopt a rule with a shorter public comment
period, expedited review by the Rules Review Commission (RRC), and no requirement for
developing a fiscal analysis. The N.C. Administrative Procedure Act allows temporary
rulemaking under specific criteria, including when directed by the General Assembly. Once the
temporary rule language is approved, the Commission is required to:

e Submit the rule language and notice of hearing to the Office of Administrative Hearing
(OAH) at least 30 business days prior to adopting the rule;

e Notify interested parties of the Commission’s intent to adopt a temporary rule;

e Accept public comment for at least 15 business days;

e Hold a public hearing on the proposed rule no less than five business days after the rule
and notice have been published.

The RRC will review the temporary rule within 15 days of adoption and the temporary rules will
expire 270 days after publication in the NC Register or upon the effective date of a permanent
rule.
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The attached draft revision to the existing General Permit and fiscal analysis is provided below
for consideration by the Commission. Staff recommends that the Commission approve the fiscal
analysis and the rule revisions for temporary rulemaking, and initiate the permanent rulemaking
process. | look forward to discussing these amendments at our upcoming meeting.

SECTION .2700 - GENERAL PERMIT FOR THE CONSTRUCTION OF
MARSHRIPRAR SILLS FOR WETLAND ENHANCEMENTIN-ESTUARINE-AND
PUBLICTRUSTWATERS

15A NCAC 7H .2701 PURPOSE

A general permit pursuant to this Section shall allow for the construction of marshsiprap sills for
wetland enhancement and shoreline stabilization in estuarine and public trust waters as set out in
Subchapter 7J .1100 and according to the rules in this Section. Marsh sills are generally shore-
parallel structures built in conjunction with existing, created, or restored wetlands. This general
permit shall not apply within the Ocean Hazard System AECs or waters adjacent to these AECs
with the exception of those portions of shoreline within the Inlet Hazard Area AEC that feature
characteristics of Estuarine Shorelines. Such features include the presence of wetland
vegetation, lower wave energy, and lower erosion rates than in the adjoining Ocean Erodible
Area.

History Note: Authority G.S. 113A-107; 113A-118.1;
Temporary Eff. June 15, 2004;
Eff. April 1, 2005.

15A NCAC 7H .2704 GENERAL CONDITIONS

(a) Structures authorized by a permit issued pursuant to this Section shall be marshriprap-or
stone sills conforming to the standards in these Rules.

(b) Individuals shall allow authorized representatives of the Department of Environmental and
Natural-Reseurces{BENR) Quality (DEQ) to make periodic inspections at any time deemed
necessary in order to insure that the activity being performed under authority of this general
permit is in accordance with the terms and conditions prescribed in these Rules.

(c) The placement of marshriprap-orstene sills authorized in these Rules shall not interfere with
the established or traditional rights of navigation of the waters by the public.

(d) This permit shall not be applicable to proposed construction where the Department has
determined, based on an initial review of the application, that notice and review pursuant to G.S.
113A-119 is necessary because there are unresolved questions concerning the proposed activity’s
impact on adjoining properties or on water quality, air quality, coastal wetlands, cultural or
historic sites, wildlife, fisheries resources, or public trust rights.

(e) This permit does not eliminate the need to obtain any other required state, local, or federal
authorization.

(F) Development carried out under this permit shall be consistent with all local requirements,
AEC Guidelines as set out in Subchapter 7H. 0200, and local land use plans current at the time of
authorization.

History Note: Authority G.S. 113A-107; 113A-118.1;
Temporary Eff. June 15, 2004;

Eff. April 1, 2005.
~DEQ>
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15A NCAC 7H .2705 SPECIFIC CONDITIONS

(@) A general permit issued pursuant to this Section shall be applicable only for the construction
of marshriprap-erstene sill structures built in conjunction with existing, created or restored
wetlands Planted wetland vegetation shaII conS|st only of native species.

rates than in the adjoining Ocean Erodible Area.

{e)(b) On-sherelines-whereno-fillisproposed;-The landward edge of the sill shall be positioned
no mere greater than 5 30 feet waterward efthe-waterward-depth-contour of lecalhy-growing
wetlands-or-to-the-mid-tide-depth-contour-the normal high water or normal water level or five

feet waterward of the existing wetlands whichever distance is greater.

(e} (©) The permlttee shaII malntaln the authorlzed SI|| |nclud|nq wetlands and tldal mundatlon
and-existing-er-planted-wetlands in conformance with the terms and conditions of this permit, or
the remaining sill structures shall be removed within 90 days of notification from the Division of
Coastal Management.

£BH(d) The height of sills shall not exceed sk twelve inches above normalmean high water,
normal water level, or the height of the adjacent wetland substrate, whichever is highergreater.
fg)(e) Sill construction authorized by this permit shall be limited to a maximum length of 500
feet.

(f) The sills shall have at least one five-foot drep-dewn-er opening every 100 feet and may be
staggered or overlapped or left open as long as the five-foot drop-dewn-or separation between
sections is maintained. Overlapping sections shall not overlap more than 10 feet. Deviation
from these drep-downopening requirements shall be allowable following coordination with the
N.C. Division of Coastal Management the-N-C-—Dvision-of-Marine-Fisheries-and-the-National
Marine Fisheries Service.

& (9) The sillrprap structure shall not exceed a slope of a one_and a half foot #ise horizontal

distance over a one twe foot vertical rise horizental-distance-and-a-minimum-slope-ofa-one and-a
half foot rise ever—arene—feet—heﬂiemal—drstanee The width of the structure on the bottom shall

{m) (h) For water bodies mere-narrower than 150 feet, no portion of the structures shall net be
positioned offshore more than one sixth (1/6) the width of the waterbody.
) (1) The sill shall not be within a navigation channel or associated setbacks marked or

maintained by a state or federal agency.

e} (1) The sill shall not interfere with leases or franchises for shellfish culture.

) (k) All structures shall have a minimum setback distance of 15 feet between any parts of the
structure and the adjacent property owner’s riparian access corridor, unless either a signed
waiver statement is obtained from the adjacent property owner or the portion of the structure

~—DEQ?>
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within 15 feet of the adjacent riparian access corridor is located no more than 25 feet from the
normalrean high or normal water level. The riparian access corridor line is determined by
drawing a line parallel to the channel, then drawing a line perpendicular to the channel line that
intersects with the shore at the point where the upland property line meets the water’s edge (as
defined in NCAC 07H. 1205 paragraph t). Additionally, the sill shall not interfere with the
exercise of riparian rights by adjacent property owners, including access to navigation channels
from prers or other means of access.

QL}(_)_SIIIS shaII be marked at 50-foot lntervals Wlth yeIIow reflectors extendlng at least three
feet above normalmean high water or normal water level and must be maintained for the life of

the structure.

{s) (m) If the crossing of wetlands with mechanized construction equipment is necessary,
temporary construction mats shall be utilized for the areas to be crossed. The temporary mats
shall be removed immediately upon completion of the construction of the sillriprap structure.
Material used to construct the sill shall not be stockpiled on existing wetlands or in open water
unless fully contained in a containment structure supported by construction mats.

) (n) Sedimentation and erosion control measures shall be implemented to ensure that eroded
materials do not enter adjacent wetlands or waters.

) (0) No excavation or filling other than that necessary for the construction and proper bedding
of the sill structure-ef-any-native-submerged-agquatic-vegetation-is authorized by this general
permit.

(¥)(p) Sills shall not be constructed within any native submerged aquatic vegetation. If
submerged aquatic vegetation is present within a project area, a submerged aquatic vegetation
survey should be completed during the growing season of April 1 thru September 30. All sills
shall have a minimum setback of 10 feet from any native submerged aquatic vegetation.

(w)(g) Sills shall not be constructed within any habitat that includes oyster reefs or shell banks.
All sills shall have a minimum setback of 10 feet from any oysters, oyster beds, or shell banks.

4 (r) No excavation of the shallow water bottom or any wetland is authorized by this general
permit

&3 (s)The sillriprap material shall consist of clean rock, marl, oyster shell, or masonry materials
such as granite or broken concrete or other materials that are approved by the N.C. Division of
Coastal Management. SillRiprap material shall be free of loose sediment or any pollutant,
including exposed rebar. The sill material structures shall be of sufficient size and slope to
prevent its movement from the approved allqnment site by wave or current actlon
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Basic Information

Agency

Title
Citation

Description of the Proposed Rule

Agency Contact

Authority

Necessity

Impact Summary

DEQ, Division of Coastal Management (DCM)
Coastal Resources Commission (CRC).

General Permit for the Construction of Marsh Sills
15A NCAC 07H .2700

7H .2700 defines the specific development requirements for
the construction of marsh sills. The proposed amendments
will remove unnecessary coordination requirements and
would also remove redundant and/or unnecessary
conditions.

Daniel Govoni

Coastal Policy Analyst
Daniel.Govoni@ncdenr.gov
(252) 808-2808 ext. 233

113A-107(a) & (b); 113A-118.1

The CRC is proposing to amend its rule governing the
construction of marsh sills in order for this general permit to
become consistent with other general permits that govern
construction of shoreline stabilization methods such as
bulkheads.

State government: No
Local government: No
Substantial impact: No
Federal government: No
Private property owners: No
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Summary

DCM has undertaken substantial efforts to advance marsh sills and other forms of living
shorelines as alternatives to traditional bulkheads for estuarine shoreline stabilization in
North Carolina. Living shorelines include a suite of options for shoreline erosion control
that maintain existing connections between upland, intertidal, estuarine, and aquatic areas
which are necessary for maintaining water quality, ecosystem services, and habitat values.
Unlike vertical stabilization measures such as bulkheads, living shoreline techniques
typically use native materials such as marsh plants, oyster shells, and occasionally minimal
amounts of structural materials (e.g. stone) to stabilize estuarine shorelines, minimize
erosion, and enhance habitats.

During the 2003 legislative session, the North Carolina Legislature approved House Bill 1028, a
bill which authorized the Coastal Resources Commission to adopt temporary and permanent rules
to establish a general permit for the construction of “riprap sills.” This was implemented as a
temporary rule in 2004 and became a permanent rule on April 1, 2005. Significant discussions on
the relative merits of this general permit were discussed during its development. Due to these
concerns, the current General Permit for the construction of marsh sills requires coordination with
the Division of Marine Fisheries (DMF), the Division of Water Resources (DWR), and the United
States Army Corps of Engineers (Corps) before issuance. This coordination can take more time
than normally associated with other CAMA General Permits for shoreline stabilization. During the
intervening years, there has been an ongoing effort to modify the marsh sill general permit to
remove the more time-consuming conditions.

In 2016, DCM began working with a stakeholder group that included representatives from the
Corps, the marine science community, DWR, DMF, N.C. Coastal Federation, N.C. Sea Grant, and
the National Oceanic and Atmospheric Administration to develop a streamlined permitting process
for marsh sills that addresses all interested parties’ concerns within the permit conditions. Since
several marsh sill studies have been concluded and numerous sills have been constructed, DMF
agreed that there is no longer a need for DMF review of each potential marsh sill general permit.
Also, DWR has revised their General Water Quality Certification, which no longer requires written
concurrence for marsh sill projects that receive a CAMA General Permit. Additionally, on
September 5, 2018 the Corps issued a public notice proposing to authorize a Regional General
Permit (RGP) based on recommendations from the stakeholder group meetings. A RGP will
remove coordination requirements with the Corps for marsh sill projects that receive a CAMA
General Permit. The proposed rule amendments remove these agency coordination requirements
and other redundant or unnecessary conditions.

Description of Rule Amendment

15A NCAC 7H. .2700, .2701, .2704. and .2705 include the Title, General and Specific Use
Standards for the construction of marsh sills. The proposed amendments provide additional
options in the construction materials of marsh sills, clarify how to measure width and height of
sills, corrects ambiguous language, removes resource agency coordination requirements, and
addresses wording changes to provide consistency with other CRC rules. By removing the
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coordination requirements, the proposed amendments will reduce the permit processing time and
all this general permit to be consistent with other shoreline stabilization general permits, such as
bulkheads, that do not require any coordination.

Affected Parties

Private Property Owners:

DCM does not anticipate any increased costs to private property owners as a result of the
proposed rule amendments. There will not be any increase in permit fees nor change in permit
receipts.

NC Department of Transportation (DOT):

Pursuant to G.S. 150B-21.4, the agency declares that the proposed amendments to 15A NCAC
7H .0205 will not affect environmental permitting for the NC Department of Transportation.

Local Government:

DCM does not anticipate any increased costs to Local Governments as a result of the proposed
rule amendments. There will not be any increase in permit fees.

Division of Coastal Management:

DCM permit review process will be reduced. The Division will not experience any change in
permit receipts.

Cost/Benefits Summary

The Division of Coastal Management does not anticipate any increase in expenditures in the
government or private sector as a result of this action. The proposed amendments will reduce
conditions and remove resource agency coordination thus allowing this General Permit to become
consistent with other General Permits. Therefore, staff does not anticipate any significant increase
in the number of GPs sought under these rules as a result of the proposed amendments. Since the
inception of this General Permit in 2005, DCM estimates that no more than four permits for this
activity have been issued a year. DCM does not foresee any change in project costs for either
design or construction as a result of this action.
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ROY COOPER NORTH CAROLINA

Governor

Environmental Quality

MICHAEL S. REGAN

Secretary

BRAXTON C. DAVIS

Director

CRC-18-21
September 4, 2018
MEMORANDUM
TO: Coastal Resources Commission
FROM: Mike Lopazanski

SUBJECT: Public Comment on Proposed Amendments to 15A NCAC 7H .0308 Specific Use
Standards 7 7K .0103 Maintenance and Repair (Dune Rules)

Your rules (15A NCAC 7H .0305) include definitions of various landforms associated with the
Ocean Hazard Area including Primary Dunes and Frontal Dunes. Frontal Dunes are defined as
the first mound of sand located landward of the ocean beach that has stable and natural
vegetation present. Primary Dunes are the first mounds of sand located landward of the ocean
beaches having an elevation equal to the mean flood level (in a storm having a one percent
chance of being equaled or exceeded in any given year) for the area, plus an additional six feet of
elevation. Primary Dunes extend landward to the lowest elevation in the depression or dune
tough behind that same mound of sand.

To avoid weakening the protective nature of Primary and Frontal dunes, no development is
permitted that involves the removal or relocation of primary or frontal dune sand or

vegetation thereon that would adversely affect the integrity of the dune. Other dunes within the
ocean hazard area are not to be disturbed unless development of the property is otherwise
impracticable. Any disturbance of these other dunes is allowed only to the extent permitted by
15A NCAC 07H .0308(b).

The intent of the dune rules, first enacted in 1981 was to set standards for dune creation that
would require following natural dune alignments, and avoid "pushed-up” dikes on the
oceanfront. The CRC also intended to prevent the creation of artificial dunes out on the "storm
beach™ that would create a false sense of security. The CRC also intended to restrict the building
of primary and frontal dunes on the beachfront to circumvent oceanfront setbacks. From
reviewing the CRC meeting minutes and materials in the early days of the coastal program, there
was concern by the CRC that allowing the expansion of dunes out onto the beach (past the
frontal dune) would lead to a false sense of security and stability, particularly in inlet areas.
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In 1992, DCM staff realized that strict application of rules restricting the pushing of sand
oceanward was in some cases impractical, as some degree of this activity was often necessary
during the construction of buildings and driveways on oceanfront lots. The rule was amended to
allow the redistribution of sand "held in storage” in other (secondary) dunes within the AEC, but
no farther oceanward than the crest of the primary dune or landward toe of the frontal dune.

More recently, DCM staff has observed that shifting sand blown by storms and general
prevailing winds has been covering decks, driveways, swimming pools, houses and buildings,
both on the oceanfront as well as landward of the oceanfront area. The situation has created some
problems for property owners trying to remove sand from around their structures while staying in
compliance with the dune protection rules. Property owners have also been looking for ways to
enhance the barrier dune system while being able to utilize their property, including the
redistribution of sand on individual lots. Additionally, Commissioners have expressed an interest
in ensuring that sand, particularly in areas associated with beach nourishment projects, remains
within the beach and dune systems.

The proposed amendments to the dune-related rules (7H .0308 Specific Use Standards for
Ocean Hazard Areas and 7K .0103 Maintenance and Repair), which are up for adoption at
the upcoming meeting, address the redistribution of sand and Hatteras Ramps as follows
with the intent of adding more flexibility:

Redistribution of Sand

7H .0308
o Sand held in storage in any dune, other than the frontal or primary dune, shall remain on
the lot or tract of land to the maximum extent practicable and may be redistributed within
the Ocean Hazard AEC provided that it is not placed any farther oceanward than the crest
of a primary dune-erlandward-tee dune, if present, or the crest of a frontal dune.

7K .0103
« Redistribution of sand that results from storm overwash or aeolian transport around
buildings, pools, roads, parking areas and associated structures is considered maintenance
so long as the sand remains within the Ocean Hazard AEC. Individuals proposing either
such activities must consult with the Division of Coastal Management or the local permit
officer to determine whether the proposed activity qualifies for the exclusion under G.S.
113A-103(5)(b)(5).

Hatteras Ramps

7H .0308

o Inorder to aveid-weakening preserve the protective nature of primary and frontal dunes a
structural accessway (such as a "Hatteras ramp") shall may be provided for any off-road
vehicle (ORV) or emergency vehicle access. Such accessways shall be no greater than 18
15 feet in width and shall may be constructed of wooden sections fastened tegether
together, or other materials approved by the Division, over the length of the affected dune
area. Installation of a Hatteras ramp shall be done in a manner that will preserve the
dune's function as a protective barrier against flooding and erosion




by not reducing the volume of the dune.

7H .0308
o Structural accessways may be constructed no more than six feet seaward of the
waterward toe of the frontal or primary dune, provided they do not interfere with public
trust rights and emergency access along the beach. Structural accessways are not
restricted by the requirement to be landward of the FLSNV as described in 07H .0309(a).

The Commission approved proposed amendments for public hearing at their July 2017 meeting
and the fiscal analysis at their February 2018 meeting. A public hearing was held in April 2018
and the received two comments below:

Steve Smith, Topsail Beach Commissioner and Chairman of Topsail Shoreline Protection
Commission, stated some of our communities have started erosion control structure plans and
designs, will these amendments stop these plans? If you lose the frontal dune, will these
amendments allow the community to come back and restore a frontal dune system in the area?
This is unclear. Topsail Beach would like 7H .0308(b)(5), which states that “no new dunes shall
be created in inlet hazard areas™, removed or modified. We would also like to see some
strengthening of 7H .0308(d)(3) to say it is for all structures in the VE Zone and take into
consideration that dune height plays as important of a role as pile depth. Topsail Beach is
supportive of the areas in the amendments that address how to build in a dune area.

Cliff Ogburn, Town of Nags Head Town Manager, stated he speaks in support of the dune rules
on behalf of the Nags Head Mayor and Board of Commissioners. These amendments as they
pertain to allowing Hatteras Ramps to be made out of materials other than wood, allowing them
to extend out onto the flat beach, and more dune protection. Nags Head has had a lot of sand
that have created some dunes that are difficult to manage when it comes to providing access. We
have more than 40 beach accesses and about half of them have vehicle access for the public or
public safety workers. Being able to utilize these ramps will keep more of the dune in place and
allow vehicle access without altering the dunes.

While the creation of dunes in Inlet Hazard Areas has been a topic of discussion, it would be
better addressed as part of the Commission’s current deliberations on the use standards for Inlet
Hazard Areas. The creation of dunes could potentially affect development setbacks and should
be part of a broader discussion of how to manage these areas.

15A NCAC 7H .0308(d)(3) references building construction standards for the oceanfront and the
requirement that pilings have a tip penetration of eight feet below the lowest ground elevation
and five feet below sea level for structures sited on or seaward of a primary dune. These
construction standards used to also apply to the High Hazard Flood AEC (a sub category of the
Ocean Hazard AEC) which corresponded to the VE Zones identified on FEMA Flood Insurance
Rate Maps. The High Hazard Flood AEC was repealed by the Commission in 2015 due to its
deference to the NC Building Code standards and National Flood Insurance Program (NFIP)
standards. A broader application of your construction standards outside of the Ocean Hazard
AEC should also be part of a separate discussion that includes the interaction of these rules with
the NC Building Code and the NFIP. Staff therefore recommends that the Commission adopt the



proposed amendments without changes, and consider taking up the other issues raised in public
comments for discussion at a later meeting.
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CRC-18-22

September 6, 2018

MEMORANDUM
TO: Coastal Resources Commission, and
FROM: Tancred Miller

SUBJECT: Ocean Outfalls Fiscal Analysis

The CRC began rulemaking on 15A NCAC 07H .0309 Use Standards for Ocean Hazard Areas:
Exceptions, to provide flexibility in maintaining existing ocean outfalls that are owned or operated by a
unit of State or local government.

The CRC was asked to allow for as-needed lengthening and shortening of existing outfall pipes, and
routine maintenance and repairs due to weather exposure or storm damage.

The CRC has approved rule language to accommodate the request for regulatory relief for existing
stormwater outfalls. Requests for new extensions must go through the CAMA Major Permitting process,
15A NCAC 07J .0200, for review by the appropriate state and federal agencies. Once a design is
approved, NCDOT or the local government may extend or shorten the outfall within the permitted
dimensions without the need for a new permit application each time; shortening or lengthening outfall
structures within the authorized dimensions will be considered maintenance under 15A NCAC

07K .0103. Outfalls may not prevent pedestrian or vehicular access along the beach.

Staff has prepared the required fiscal analysis and it has been approved by the Department and by
the Office of State Budget and Management (OSBM). Staff’s analysis, which is attached, found that
the fiscal impacts that may result from this action would include a $400 CAMA permit application
fee, plus engineering and construction costs that DCM is unable to estimate. These costs would be
incurred only if the Department of Transportation or a responsible local government applied for a
permit to extend any existing ocean outfall(s).

Beachgoers could also receive certain non-monetary benefits, including a reduction in public health
risk, enhanced aesthetics, and improved access along the beach.

The proposed effective date of this amendment is February 1, 2019.

Department of Environmental Quality
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Fiscal Analysis

15A NCAC 07H .0309 Use Standards for Ocean Hazard Areas: Exceptions

“Ocean Outfalls”

Prepared by
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Summary

Agency

Title of the Proposed Rule

Citation

Description of the Proposed Rule

Agency Contact

Authority

Necessity

Fiscal Impact Summary

DEQ, Division of Coastal Management (DCM)
Coastal Resources Commission (CRC)

Use Standards for Ocean Hazard Areas: Exceptions
15A NCAC07H.0309

7H .0309 describes the types of development that can be
permitted seaward of the generally applicable oceanfront
setbacks in the Ocean Hazard AEC (OHA).

Tancred Miller

Coastal and Ocean Policy Manager
Tancred.Miller@ncdenr.gov

(252) 808-2808 ext. 224

G.S. 113A-107(a); 113A-107(b); 113A-113(b)(6)a; 113A-
113(b)(6)b; 113(b)(6)d; 113A-124.

The proposed amendments are needed to facilitate
maintenance of existing stormwater outfalls on ocean
beaches.

State government: Yes
NCDOT: Yes
Local government: Yes

Substantial impact:  No
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Description of the Proposed Rules

There are 26 stormwater outfalls on the ocean beaches of North Carolina that are maintained either
by a unit of state of local government, Table 1. Most of these outfalls are on the beaches of Dare and
New Hanover Counties, in the towns of Kill Devil Hills, Nags Head, and Kure Beach. NCDOT maintains

10 outfalls, and the remaining 16 are maintained by a county or municipal government.

Site # County Town Route Neares_t Maintained
Intersection By

1 Brunswick Ocean Isle Beach E. First St. Greensboro NCDOT
2 New Hanover Hanby Beach US 421 Ocean View NCDOT
3 Dare Nags Head NC 12 Gallery Row NCDOT
4 Dare Nags Head NC 12 Curlew St. NCDOT
5 Dare Nags Head NC 12 Conch St. NCDOT
6 Dare Nags Head NC 12 Southside Rd. NCDOT
7 Dare Nags Head NC 12 Old Ol Rd. NCDOT
8 Dare Kill Devil Hills NC 12 Lake Club Dr. NCDOT
9 Dare Kill Devil Hills NC 12 Martin St. NCDOT
10 Dare Kill Devil Hills NC 12 Baum St. NCDOT
11 Dare Kill Devil Hills NC 12 Oregon Ave. Local Gov’t
12 New Hanover Hanby Beach usS 421 Kure Vil. Way | Local Gov’t
13 New Hanover Kure Beach usS 421 M Ave. Local Gov’t
14 New Hanover Kure Beach us 421 L and M Ave. Local Gov’t
15 New Hanover Kure Beach us 421 L Ave. Local Gov’t
16 New Hanover Kure Beach usS 421 K Ave. Local Gov’t
17 New Hanover Kure Beach us 421 K Ave. Local Gov’t
18 New Hanover Kure Beach us 421 J Ave. Local Gov’t
19 New Hanover Kure Beach us 421 I Ave. Local Gov’t
20 New Hanover Kure Beach us 421 H Ave. Local Gov’t
21 New Hanover Kure Beach us 421 G Ave. Local Gov’t
22 New Hanover Kure Beach usS 421 F Ave. Local Gov’t
23 New Hanover Kure Beach us 421 Davis Rd. Local Gov’t
24 New Hanover Kure Beach us 421 Pres. Davis Rd Local Gov’t
25 New Hanover Kure Beach usS 421 Pres. Davis Rd Local Gov’t
26 New Hanover Kure Beach US 421 Assembly Local Gov’t

Table 1. Ocean outfalls maintained by state or local government

The outfalls are grandfathered, having been installed prior to subsequent limitations on oceanfront
development under CAMA. Despite their grandfathered status, the CRC’s rules do not allow for
extension of existing outfalls, which creates a hardship and potential public safety hazard when
beaches are widened through beach nourishment, Fig. 1. There is also a public health concern with

having stormwater effluent discharging into the surf zone where swimmers are present.
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Fig. 1 Non—extened outfalln a nourished beach

In other cases, particularly in New Hanover County, outfall pipes and framing may become exposed
as the beach erodes, Fig. 2, creating an impediment to pedestrian and vehicular access. In these cases,

the responsible government may wish to temporarily shorten the length of the pipe to allow lateral
access.

Fig. 2 Exposed outfall pipe and framing on an eroded beach

The CRC was asked to consider adopting a regulatory mechanism to allow for the extension of
existing ocean outfalls, whether in conjunction with a beach nourishment project, or to allow effluent
to be released beyond the surf zone where swimmers are normally present, Fig. 3.
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Fig. 3 Outfall buried and extended beyond the surf zone, and marked with warning signs

The CRC was also asked to allow for as-needed lengthening and shortening of existing outfall pipes,
and routine maintenance and repairs due to exposure or storm damage.

The CRC has approved rule language to accommodate the request for regulatory relief for existing
stormwater outfalls. Requests for new extensions must go through the CAMA Major Permitting
process, 15A NCAC 07].0200, for review by the appropriate state and federal agencies. Once a design
is approved, NCDOT or the local government may extend or shorten the outfall within the permitted
dimensions without the need for a new permit application each time; shortening or lengthening
outfall structures within the authorized dimensions will be considered maintenance under 15A NCAC
07K .0103. Outfalls may not prevent pedestrian or vehicular access along the beach.

The proposed effective date of this amendment is February 1, 2019.

FISCAL IMPACTS

The proposed amendment authorizes a new activity for the purposes of public health and safety, as
currently the rules do not allow for extensions. The proposed rules apply to 26 stormwater outfalls
along North Carolina’s beaches. When an eligible unit of state or local government opts to maintain
or extend an outfall, they will incur additional costs for engineering design and construction, as well
as applicable permit fees. DCM is unable to predict the timing and frequency of stormwater outfall
extensions.

The amendment does not require any affected party to take any specific action, does not affect
permitting costs, and does not add any additional regulatory burden.

State Government/Division of Coastal Management

The proposed rule change is not expected to noticeably affect the number of permit applications
and fees submitted to DCM since action by an applicant is voluntary and there are four eligible
applicants that would likely need only one permit each: NCDOT, Town of Kill Devil Hills, New
Hanover County, and Town of Kure Beach. The CAMA Major Permit fee is $400.
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NC Department of Transportation

Pursuant to G.S. 150B-21.4(al), the agency reports that the proposed amendment will improve
environmental permitting for the NC Department of Transportation (NCDOT). The amendment will allow
NCDOT the flexibility to maintain outfalls as necessary, and should NCDOT wish to extend any of their
existing outfalls, they will now be able to do so. If NCDOT, at its discretion, opts to extend their outfalls,
the vast majority of costs that they incur will be in engineering design and construction. General cost
estimates for design and construction are not available because of the number of variables involved, such
as the possible need to replace or retrofit existing structures, the types of materials involved, the length of
pipe, need for in-water anchoring, and the amount of excavation required.

Local Government

DCM does not anticipate any fiscal impact on local governments, since applications for new extensions
will most likely be included in the existing permitting process for beach nourishment projects. DCM does
not expect any change in the number of permits issued, and there will be no increase in application fees. If
a local government, at its discretion, opts to extend their outfalls, the vast majority of costs that they incur
will be in engineering design and construction. General cost estimates for design and construction are not
available because of the number of variables involved, such as the possible need to replace or retrofit
existing structures, the types of materials involved, the length of pipe, need for in-water anchoring, and
the amount of excavation required.

Beachgoers

If outfalls are extended beyond the surf zone, and/or actively lengthened and shortened in
response to changes in beach width, beachgoers can expect to receive certain non-monetary
benefits. Potential benefits include a reduction in public health risk, enhanced aesthetics, and
improved access along the beach.

Substantial Impact

Pursuant to G.S. 150B-21.4(b1), the agency reports that the proposed amendment will not have a
substantial economic impact.
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15A NCAC 07H .0309 USE STANDARDS FOR OCEAN HAZARD AREAS: EXCEPTIONS

(a) The following types of development shall be permitted seaward of the oceanfront setback requirements
of Rule .0306(a) of the-Subehapter this Section if all other provisions of this Subchapter and other state and
local regulations are met:

campsites;

driveways and parking areas with clay, packed sand or gravel;

elevated decks not exceeding a footprint of 500 square feet;

beach accessways consistent with Rule .0308(c) of this Subechapter; Section:;

unenclosed, uninhabitable gazebos with a footprint of 200 square feet or less;
uninhabitable, single-story storage sheds with a foundation or floor consisting of wood,
clay, packed sand or gravel, and a footprint of 200 square feet or less;

temporary amusement stands;

sand fences; and

swimming pools.

In all cases, this development shall be permitted only if it is landward of the vegetation line or static
vegetation line, whichever is applicable; involves no alteration or removal of primary or frontal dunes which
would compromise the integrity of the dune as a protective landform or the dune vegetation; has overwalks
to protect any existing dunes; is not essential to the continued existence or use of an associated principal
development; is not required to satisfy minimum requirements of local zoning, subdivision or health
regulations; and meets all other non-setback requirements of this Subchapter.

(b) Where application of the oceanfront setback requirements of Rule .0306(a) of this Subehapter Section
would preclude placement of permanent substantial structures on lots existing as of June 1, 1979, buildings
shall be permitted seaward of the applicable setback line in ocean erodible areas, but not inlet hazard areas
or unvegetated beach areas, if each of the following conditions are met:

The development is set back from the ocean the maximum feasible distance possible on
the existing lot and the development is designed to minimize encroachment into the setback

(1)
(2)
(3)
(4)
()
(6)

(7)

(8)
(9)

)

()
©)
(4)

area;

The development is at least 60 feet landward of the vegetation line or static vegetation line,
whichever is applicable;

The development is not located on or in front of a frontal dune, but is entirely behind the
landward toe of the frontal dune;

The development incorporates each of the following design standards, which are in
addition to those required by Rule .0308(d) of this Subehapter- Section.

(A)
(B)

(©)

(D)

All pilings shall have a tip penetration that extends to at least four feet below mean
sea level,

The footprint of the structure shall be no more than 1,000 square feet, and the total
floor area of the structure shall be no more than 2,000 square feet. For the purpose
of this Section, roof-covered decks and porches that are structurally attached shall
be included in the calculation of footprint;

Driveways and parking areas shall be constructed of clay, packed sand or gravel
except in those cases where the development does not abut the ocean and is located
landward of a paved public street or highway currently in use. In those cases
concrete, asphalt or turfstone may also be used;

No portion of a building’s total floor area, including elevated portions that are
cantilevered, knee braced or otherwise extended beyond the support of pilings or
footings, may extend oceanward of the total floor area of the landward-most
adjacent building. When the geometry or orientation of a lot precludes the
placement of a building in line with the landward most adjacent structure of similar
use, an average line of construction shall be determined by the Division of Coastal
Management on a case-by-case basis in order to determine an ocean hazard setback
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that is landward of the vegetation line, static vegetation line or measurement line,
whichever is applicable, a distance no less than 60 feet.

5) All other provisions of this Subchapter and other state and local regulations are met. If the
development is to be serviced by an on-site waste disposal system, a copy of a valid permit
for such a system shall be submitted as part of the CAMA permit application.

(c) Reconfiguration and development of lots and projects that have a grandfather status under Paragraph
(b) of this Rule shall be allowed provided that the following conditions are met:

(1) Development is setback from the first line of stable natural vegetation a distance no less
than that required by the applicable exception;

(2 Reconfiguration shall not result in an increase in the number of buildable lots within the
Ocean Hazard AEC or have other adverse environmental consequences.

For the purposes of this Rule, an existing lot is a lot or tract of land which, as of June 1, 1979, is specifically
described in a recorded plat and which cannot be enlarged by combining the lot or tract of land with a
contiguous lot(s) or tract(s) of land under the same ownership. The footprint is defined as the greatest
exterior dimensions of the structure, including covered decks, porches, and stairways, when extended to
ground level.

(d) The following types of water dependent development shall be permitted seaward of the oceanfront
setback requirements of Rule .0306(a) of this Section if all other provisions of this Subchapter and other
state and local regulations are met:

@ piers providing public access; and

(2 maintenance and replacement of existing state-owned bridges and causeways and
accessways to such bridges.

(e) Replacement or construction of a pier house associated with an ocean pier shall be permitted if each of
the following conditions is met:

(1) The ocean pier provides public access for fishing and other recreational purposes whether
on a commercial, public, or nonprofit basis;

2 Commercial, non-water dependent uses of the ocean pier and associated pier house shall
be limited to restaurants and retail services. Residential uses, lodging, and parking areas
shall be prohibited;

3 The pier house shall be limited to a maximum of two stories;

4) A new pier house shall not exceed a footprint of 5,000 square feet and shall be located
landward of mean high water;

(5) A replacement pier house may be rebuilt not to exceed its most recent footprint or a
footprint of 5,000 square feet, whichever is larger;

(6) The pier house shall be rebuilt to comply with all other provisions of this Subchapter; and

@) If the pier has been destroyed or rendered unusable, replacement or expansion of the
associated pier house shall be permitted only if the pier is being replaced and returned to
its original function.

(f) In addition to the development authorized under Paragraph (d) of this Rule, small scale, non-essential
development that does not induce further growth in the Ocean Hazard Area, such as the construction of
single family piers and small scale erosion control measures that do not interfere with natural oceanfront
processes, shall be permitted on those non-oceanfront portions of shoreline that exhibit features
characteristic of an Estuarine Shoreline. Such features include the presence of wetland vegetation, and
lower wave energy and erosion rates than in the adjoining Ocean Erodible Area. Such development shall
be permitted under the standards set out in Rule .0208 of this Subchapter. For the purpose of this Rule,
small scale is defined as those projects which are eligible for authorization under 15A NCAC 07H .1100,
.1200 and 07K .0203.

(g) Transmission lines necessary to transmit electricity from an offshore energy-producing facility may be
permitted provided that each of the following conditions is met:

Q) The transmission lines are buried under the ocean beach, nearshore area, and primary and
frontal dunes, all as defined in Rule 874H-08365; .0305 of this Section, in such a manner so
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as to ensure that the placement of the transmission lines involves no alteration or removal
of the primary or frontal dunes; and
2 The design and placement of the transmission lines shall be performed in a manner so as

not to endanger the public or the public's use of the beach.
(h) Existing stormwater outfalls within the Ocean Hazard AEC that are owned or maintained by a State
agency or local government, may be extended oceanward subject to the provisions contained within 15A
NCAC 07J .0200. Outfalls may be extended below mean low water, and may be maintained in accordance
with 15A NCAC 07K .0103. Shortening or lengthening of outfall structures within the authorized
dimensions, in response to changes in beach width, is considered maintenance under 15A NCAC 07K
.0103. Outfall extensions may be marked with signage, and shall not prevent pedestrian or vehicular access
along the beach. This Paragraph does not apply to existing stormwater outfalls that are not owned or
maintained by a State agency or local government.

History Note:  Authority G.S. 113A-107(a); 113A-107(b); 113A-113(b)(6)a; 113A-113(b)(6)b; 113A-
113(b)(6)d; 113A-124;
Eff. February 2, 1981;
Amended Eff. June 1, 2010; February 1, 2006; September 17, 2002 pursuant to S.L. 2002-
116; August 1, 2000; August 1, 1998; April 1, 1996; April 1, 1995; February 1, 1993;
January 1, 1991; April 1, 1987.
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CRC-18-23
August 30, 2018
MEMORANDUM
TO: Coastal Resources Commission
FROM: Mike Lopazanski

SUBJECT:  Fiscal Analysis 15A 7J .0409 — Civil Penalties

At the July 2017 CRC meeting, the Commission approved for public hearing minor amendments
to 7J .0409, Civil Penalties in order to be consistent with time frame changes in §143B 279.16
resulting from SL 2011-145, and existing time frames required by the Commission regarding the
issuance of a Notice of Violation and a Notice of Assessment. Other amendments include the
manner in which NOVs are delivered, clarifying situations when restoration will be required, and
deletion of a reference to a repealed Area of Environmental Concern.

The intent of NCGS §143B 279.16 is to provide extra time for a violator and the state to work
together to resolve the violation, while the Commission’s current rule mandates a quick turn-
around period between restoration and the NOA. The 2011 legislation and CRC rule create a
narrow timeline to assemble the necessary paperwork, which can be problematic for the

, Division. The amendments will increase the time period before an NOA is sent from 30 to 90
days, add language to distinguish cases where restoration is required from those where it is not
required, and change “shall” to “may” to be consistent with the discretionary term “may” in
NCGS § 113A-126.

Under Civil Penalty Assessment 07J .0409(f)(3), the notice of civil a penalty assessment ... shall
be delivered personally or by registered mail, return receipt requested.” The amendment will
include only the two methods allowed for delivering Notices of Assessment under NCGS
§113A-126, which are registered or certified mail, return receipt requested.

You will recall that in addition to the proposed rule language, the NC Administrative Procedures
Act (APA) requires a fiscal impact analysis to accompany the rule change and also to be
approved by the Commission. Staff has prepared the attached fiscal analysis for the proposed
amendments in compliance with NC APA.

NORTH CAROLINA
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Summary of Fiscal Analysis

Since the proposed changes are administrative in nature, DCM does not believe that any
regulated party will incur additional costs as a result of this action. The amendments do not
require any affected party to take any specific action, and do not affect permlttmg costs nor
create any additional regulatory burdens.

These amendments will have no impact on local governments. DCM does not expect any change
in permits issued or the cost to secure permits.

Pursuant to G.S. 150B-21.4, the agency reports that the proposed amendments will not affect
environmental permitting for the NC Department of Transportation (NCDOT).

The proposed rule changes do not change the types of activities that are subject to CAMA
permitting, nor will they affect the number of permit applications submitted for development.
There will be no impact on DCM permit receipts, and DCM does not anticipate any fiscal
impacts.

DCM anticipates the effective date of these rule amendments to be March 1, 2019.

The fiscal analysis has been approved by DEQ and by OSBM. Staff recommends Commission
approval of the fiscal analysis.

NORTH CAROLINA I
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Fiscal Analysis

Civil Penalties

15A NCAC 07J .0409

Prepared by

Mike Lopazanski
Policy & Planning Section
NC Division of Coastal Management
(252) 808-2808, ext. 223

July 20, 2018



Summary

Agency DEQ, Division of Coastal Management (DCM)
Coastal Resources Commission (CRC)

Title of the Proposed Rule Civil Penalties

Citation 15A NCAC 07J .0409

Description of the Proposed Rule  7J.0409 provides the procedures and standards governing the
assessment, remission, settlement and appeal of civil penalties
assessed by the Coastal Resources Commission and the Director
pursuant to G.S. 113A-126(d).

Agency Contact Mike Lopazanski
Policy & Planning Section Chief
Mike.Lopazanski@ncdenr.gov
(252) 808-2808

Authority G.S. 113A-124; G.S. 113A-126(d)

Necessity The Coastal Resources Commission proposes to amend its
administrative rules in order to comply with legislative changes
to §143B 279.16 (Effective July 1, 2011), which mandates ten
(10) days be added between the time the violator is sent a Notice
of Violation (NOV) of an environmental statute or an
environmental rule and the subsequent date the violator is sent a
Notice of Assessment (NOA) for the civil penalty. The
Commission is also proposing amendments to address
procedural matters, clarifications and inconsistencies with other
commission development rules for the coastal area.

Impact Summary State government: No
Local government: No
Substantial impact: No
Federal government:  No
Private citizens: No

Introduction and Purpose

The North Carolina Coastal Management Program administered by the Division of Coastal Management
is a compressive regulatory program intended to guide development in the coastal area while protecting
coastal resources, public trust and private property rights. As part of this comprehensive program, the
Coastal Area Management Act (CAMA) allows for procedures and standards governing the assessment,
remission, settlement and appeal of civil penalties assessed by the Coastal Resources Commission (CRC).

CAMA permits are not only a State permit, but also a federal (US Army Corps of Engineers)
authorization as well. While the majority of development permits are issued to private property owners,
permits are also issued to public entities, local governments, and non-profit organizations.

If development is undertaken in an Area of Environmental Concern (AEC) under the CRC’s jurisdiction
without a CAMA permit or there is non-compliance with the terms and conditions of permitted
development; this would also constitute a CAMA violation. The Division is

provided enforcement authority through the CRC's rules as well as the Coastal Area Management Act
§113A-126(d).



In 2011, the Regulatory Reform Act mandated that all regulatory divisions within the Department
implement a tiered enforcement policy. Under this policy, Tier | violations receive warning letters and no
civil penalties are assessed. A Tier Il violation involve unauthorized work that has been completed, a
Notice of Violation issuance and civil penalty assessment. These violations involve activities that could
have been permitted if a permit had been sought by the applicant. Tier 111 is based on the seriousness of
the violation, the degree of damage, or the length of time and include Continuing Notices of Violation,
willful and intentional violations, dredge and fill violations, shellfish bed impacts, or unauthorized
activities in Primary Nursery Areas. The Division may issue a Cease and Desist Order and civil penalties
can be assessed based on the degree of impact on the resources according to penalty matrix (Schedule A).
From 2012-2015, DCM has an average of 50 enforcement actions per year.

Minor amendments are needed to 7J .0409, Civil Penalties in order to be consistent with time frame
changes to §143B 279.16 resulting from SL 2011-145 and time existing frames required by the
Commission regarding the issuance of a Notice of Violation and a Notice of Assessment. Other
amendments include the manner in which NOVs are delivered, clarifying situations when restoration will
be required, and deletion of a reference to a repealed Area of Environmental Concern.

Since the proposed changes are administrative in nature, DCM does not believe that any regulated party
will incur additional costs as a result of this action. The amendments do not require any affected party to
take any specific action, and does not affect permitting costs nor add any additional regulatory burden.

These amendments will have no impact on local governments. DCM does not expect any change in
permits issued or the cost to secure permits.

Pursuant to G.S. 150B-21.4, the agency reports that the proposed amendments will not affect
environmental permitting for the NC Department of Transportation (NCDOT).

The proposed rule changes do not change the types of activities that are subject to CAMA permitting, nor
will they affect the number of permit applications submitted for development. There will be no impact on
DCM permit receipts, and DCM does not anticipate any fiscal impacts.

DCM anticipates the effective date of these rule amendments to be March 1, 2019.

Description of the Proposed Rules

The CRC is proposing the following amendments, based upon prior legislative changes and
internal review:

e 07J.0409(e) states that Notices of Violation issued by the Division “...shall be delivered
personally or by registered mail, return receipt requested.”
The CRC is proposing to amend this language to include the only two methods allowed
for delivering Notices of Violation under NCGS 8113A- 126, which are registered or
certified mail, return receipt requested.

e 07J.0409(f)(2) states that “The Director shall issue a notice of assessment [NOA] within
30 days after the Division determines that restoration of the adversely impacted
resources is complete.” This rule can conflict with NCGS §143B 279.16 (Effective July
1, 2011), which mandates ten days be added between the time the violator is sent a Notice
of Violation (NOV) of an environmental statute or an environmental rule and the
subsequent date the violator is sent a Notice of Assessment (NOA) for the civil penalty.
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The intent of NCGS §143B 279.16 is to provide extra time for a violator and the state to
work together to resolve the violation, while the Commission’s current rule mandates a
quick turn-around period between restoration and the NOA. The 2011 legislation and
CRC rule has created a narrow timeline to assemble the necessary paperwork, which can
be problematic for the Division. The Commission’s current rule also does not specify
what happens to violators who are not required to restore resources (for example,
contractors who are not also the property owner). Finally, the Commission’s current rule
uses the mandatory term “shall,” which is inconsistent with the discretionary term “may”
in NCGS 8 113A-126. The Commission is therefore proposing to increase the time period
before an NOA is sent from 30 to 90 days, adding language to distinguish cases where
restoration is required from those where it is not required, and changing “shall” to “may.”

o 07J.0409(f)(3) under Civil Penalty Assessment: states that the notice [of civil penalty
assessment] “... shall be delivered personally or by registered mail, return receipt requested.” The
Commission is proposing to amend this language to include only the two methods allowed for
delivering Notices of Assessment under NCGS §113A-126, which are registered or certified mail,
return receipt requested.

e (07J.0409(9)(4)(B) Schedule A Major Development Violations, note (4) lists the “High
Hazard Flood Area.” The High Hazard Flood AEC was repealed by the Commission in
September 2015.

e 07J.0409(9)(4)(B) Schedule B Minor Development Violations, note (1) lists the “High
Hazard Flood Area.” The High Hazard Flood AEC was repealed by the Commission in
September 2015.

CosTS OR NEUTRAL IMPACTS

NC Department of Transportation

Pursuant to G.S. 150B-21.4, the agency reports that the proposed amendments will not affect
environmental permitting for the NC Department of Transportation (NCDOT).

Local Government

These amendments will have no impact on local governments. DCM does not expect any change
in permits issued or the cost to secure permits.

Division of Coastal Management

The proposed rule changes do not change the types of activities that are subject to CAMA
permitting, nor will they affect the number of permit applications submitted for development.
There will be no impact on DCM permit receipts, and DCM does not anticipate any fiscal
impacts.

COST/BENEFIT SUMMARY

The benefit of the rule change will be the increased timeframe for the Division of Coastal
Management to assemble the necessary paperwork and work toward resolution of violations
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while meeting the mandates of both §143B 279.16 and the Commissions interest in efficiently
addressing Notices of Violation and Notices of Assessment.



Proposed Amendments to 15 NCAC 7J .0409 Civil Penalties
July 12, 2017

15A NCAC 07J.0409 CIVIL PENALTIES

(a) Purpose and Scope. These Rules provide the procedures and standards governing the assessment, remission,
settlement and appeal of civil penalties assessed by the Coastal Resources Commission and the Director pursuant to
G.S. 113A-126(d).

(b) Definitions. The terms used herein shall be as defined in G.S. 113A-103 and as follows:

(1) "Act" means the Coastal Area Management Act of 1974, G.S. 113A-100 through 134, plus
amendments.

2) "Delegate™ means the Director or other employees of the Division of Coastal Management, or local
permit officers to whom the Commission has delegated authority to act in its stead pursuant to this
Rule.

3) "Director" means the Director, Division of Coastal Management.

4) "Respondent” means the person to whom a notice of violation has been issued or against whom a
penalty has been assessed.

(5) "Person” is defined in the Coastal Area Management Act, G.S. 113A-103(9).

(c) Civil penalties may be assessed against any person who commits a violation as provided for in G.S.
113A-126(d)(1) and (2).

(d) Investigative costs. Pursuantto G.S. 113A-126(d)(4a) the Commission or Director may also assess a respondent
for the costs incurred by the Division for investigation, inspection, and monitoring associated with assessment the
civil penalty. Investigative costs shall be in addition to any civil penalty assessed. For a minor development violation,
investigative costs shall not exceed one-half of the amount of the civil penalty assessed or one thousand dollars
($1,000), whichever is less. For a major development violation, investigative costs shall not exceed one-half of the
amount of the civil penalty assessed or two thousand five hundred dollars ($2,500), whichever is less. The Division
shall determine the amount of investigative costs to assess based upon factors including the amount of staff time
required for site visits, investigation, enforcement action, interagency coordination, and for monitoring restoration of
the site.

(e) Notice of Violation. The Commission hereby authorizes employees of the Division of Coastal Management to
issue in the name of the Commission notices of violation to any person engaged in an activity which constitutes a
violation for which a civil penalty may be assessed. Such notices shall set forth the nature of the alleged violation,
shall order that the illegal activity be ceased and affected resources be restored in accordance with 1I5A NCAC 07J
.0410. The notice shall specify the time by which the restoration shall be completed as ordered by the Division. The
notice shall be delivered persenaly-er by registered or certified mail, return receipt requested.

(f) Civil Penalty Assessment.

@ The Commission hereby delegates to the Director the authority to assess civil penalties according
to the procedures set forth in Paragraph (g) of this Rule.
2 If restoration of affected resources is not required, the Fhe Director shalk may issue a notice of

assessment within 30 90 days from the date of the Notice of Violation. If restoration of affected
resources is required, the Director may issue a Notice of Assessment within 60 days after the
Division determines that restoration of the adversely impacted resources is eomplete: complete or
due date of restoration completion.

3) The notice of assessment shall specify the reason for assessment, how the assessment was
calculated, when and where payment shall be made, and shall inform the respondent of the right to
appeal the assessment by filing a petition for a contested case hearing with the Office of
Administrative Hearings pursuant to G.S. 150B-23. The notice shall be delivered persenaly er by
registered or certified mail, return receipt requested.

(g) Amount of Assessment.

@ Civil penalties shall not exceed the maximum amounts established by G.S. 113A-126(d).

(2) If any respondent willfully continues to violate by action or inaction any rule or order of the
Commission after the date specified in a notice of violation, each day the violation continues or is
repeated shall be considered a separate violation as provided in G.S. 113A-126(d)(2).

3) In determining the amount of the penalty, the Commission or Director shall consider the factors
contained in G.S. 113A-126(d)(4).

4) Pursuant to Subparagraph (g)(3) of this Rule, penalties for major development violations, including
violations of permit conditions, shall be assessed in accordance with the following criteria.
(A) Major development which could have been permitted under the Commission's rules at the

time the notice of violation is issued shall be assessed a penalty equal to two times the
relevant CAMA permit application fee, plus investigative costs.

(B) Major development which could not have been permitted under the Commission's rules at
the time the notice of violation is issued shall be assessed an amount equal to the relevant
CAMA permit application fee, plus a penalty pursuant to Schedule A of this Rule, plus
investigative costs. If a violation affects more than one area of environmental concern



(AEC) or coastal resource as listed within Schedule A of this Rule, the penalties for each
affected AEC shall be combined. Any structure or part of a structure that is constructed in
violation of existing Commission rules shall be removed or modified as necessary to bring
the structure into compliance with the Commission's rules.

SCHEDULE A

Major Development Violations

Size of Violation (sg. ft.)

Area of Environmental | <100 | 101- [501- |[1001- |3001- [5001- |8001- | 11,001- | 15,001- | 20,001- | >25,000
Concern Affected 500 1,000 | 3000 5000 8000 11,000 | 15,000 | 20,000 | 25,000
Estuarine Waters or $250 | $375 | $500 | $1,500 | $2,000 | $3,500 | $5,000 | $7,000 | $9,000 | $10,000 | $10,000
Public Trust Areas (1)
Primary Nursery $100 | $225 | $350 | $850 $1,350 | $2,850 | $4,350 | $3,000 | $1,000 | n/a n/a
Areas
Mudflats and Shell | $100 | $225 | $350 | $850 $1,350 | $2,850 | $4,350 | $3,000 | $1,000 | n/a n/a
Bottom
Submerged Aquatic | $100 | $225 | $350 | $850 $1,350 | $2,850 | $4,350 | $3,000 | $1,000 | n/a n/a
\egetation
Coastal Wetlands | $250 | $375 | $500 | $1,500 | $2,000 | $3,500 | $5,000 | $7,000 | $9,000 | $10,000 | $10,000
Coastal Shorelines $250 | $350 | $450 | $850 $1,250 | $2,450 | $3,650 | $5,250 | $7,250 | $9,250 | $10,000
Wetlands (2) $100 | $200 | $300 | $700 $1,100 | $2,300 | $3,500 | $4,750 | $2,750 | $750 n/a
ORW- Adjacent $100 | $200 | $300 | $700 $1,100 | $2,300 | $3,500 | $4,750 | $2,750 | $750 n/a
Areas
Ocean Hazard System | $250 | $350 | $450 | $850 | $1,250 | $2,450 | $3,650 | $5,250 | $7,250 | $9,250 | $10,000
(OO
Primary or Frontal $100 | $200 | $300 | $700 $1,100 | $2,300 | $3,500 | $4,750 | $2,750 | $750 n/a
Dune
Public Water Supplies | $250 | $350 | $450 | $850 $1,250 | $2,450 | $3,650 | $5,250 | $7,250 | $9,250 | $10,000
®)
Natural and Cultural $250 | $350 | $450 | $850 $1,250 | $2,450 | $3,650 | $5,250 | $7,250 | $9,250 | $10,000
Resource Areas (6)

o)
)
3)
(4)

Area.

(5)
(6)

Includes the Atlantic Ocean from the normal high water mark to three miles offshore.
Wetlands that are jurisdictional by the Federal Clean Water Act.
If the AEC physically overlaps another AEC, use the greater penalty schedule.
Includes the Ocean Erodible, High-Hazard-Floed-Area; Inlet Hazard Area, and Unvegetated Beach

Includes Small Surface Water Supply, Watershed and Public Water Supply Well Fields.
Includes Coastal Complex Natural Areas, Coastal Areas Sustaining Remnant Species, Unique

Geological Formations, Significant Coastal Archaeological Resources, and Significant Coastal
Historical Architectural Resources.
Assessments for violations by public agencies (i.e. towns, counties and state agencies) shall
be determined in accordance with Parts (g)(4)(A) and (B) of this Rule.
Willful and intentional violations. The penalty assessed under Parts (g)(4)(A) and (B) of
this Rule shall be doubled for willful and intentional violations except that the doubled
penalties assessed under this Subparagraph shall not exceed ten thousand dollars ($10,000)
or be less than two thousand dollars ($2,000) for each separate violation. A violation shall
be considered to be willful and intentional when:
The person received written instructions from one of the Commission's delegates
that a permit would be required for the development and subsequently undertook
development without a permit; or
The person received written instructions from one of the Commission's delegates
that the proposed development was not permissible under the Commission's rules,

(©)
(D)

(i)

(i)

1




()

(E)

(F)

or received denial of a permit application for the proposed activity, and
subsequently undertook the development without a permit; or

(iii) The person committed previous violations of the Commission's rules; or

(iv) The person refused or failed to restore a damaged area as ordered by one of the
Commission's delegates. If necessary, the Commission or Division shall seek a
court order to require restoration.

Assessments against contractors. Any contractor or subcontractor or person or group

functioning as a contractor shall be subject to a notice of violation and assessment of a civil

penalty in accordance with Paragraph (f) of this Rule. Such penalty shall be in addition to
that assessed against the landowner. When a penalty is being doubled pursuant to Part

(9)(4)(D) and the element of willfulness is present only on the part of the contractor, the

landowner shall be assessed the standard penalty and the contractor shall be assessed the

doubled penalty.

Continuing violations.

M Pursuant to G.S. 113A-126(d)(2), each day that the violation continues after the
date specified in the notice of violation for the unauthorized activity to cease or
restoration to be completed shall be considered a separate violation and shall be
assessed an additional penalty.

(i) Refusal or failure to restore a damaged area as ordered shall be considered a
continuing violation and shall be assessed an additional penalty. When resources
continue to be affected by the violation, the amount of the penalty shall be
determined according to Part (g)(4)(B) of this Rule. The continuing penalty
period shall be calculated from the date specified in the notice of violation for the
unauthorized activity to cease or restoration to be completed and run until:

0] the Division's order is satisfied, or

(1 the respondent enters into good faith negotiations with the Division, or

(r the respondent contests the Division's order in a judicial proceeding by
raising a justifiable issue of law or fact therein.

The continuing penalty period shall resume if the respondent terminates negotiations

without reaching an agreement with the Division, fails to comply with court ordered

restoration, or fails to meet a deadline for restoration that was negotiated with the Division.

Pursuant to Subparagraph (g)(3) of this Rule, civil penalties for minor development violations,
including violations of permit conditions, shall be assessed in accordance with the following criteria:

(A)

(B)

Minor development which could have been permitted under the Commission's rules at the
time the notice of violation is issued shall be assessed a penalty equal to two times the
relevant CAMA permit application fee, plus investigative costs.

Minor development which could not have been permitted under the Commission’s rules at
the time the notice of violation is issued shall be assessed an amount equal to the relevant
CAMA permit application fee, plus a penalty pursuant to Schedule B of this Rule, plus
investigative costs. If a violation affects more than one area of environmental concern
(AEC) or coastal resource as listed within Schedule B of this Rule, the penalties for each
affected AEC shall be combined. Any structure or part of a structure that is constructed
in violation of existing Commission rules shall be removed or modified as necessary to
bring the structure into compliance with the Commission's rules.



SCHEDULE B
Minor Development Violations

Size of Violation (sq. ft.)

Area of Environmental | <100 | 101- 501- 1001- | 3001- | 5001- | 8001- | 11,001 | 15,001 | 20,001 | >25,000
Concern Affected 500 1,000 | 3000 | 5000 | 8000 | 11,000 | - - -
15,000 | 20,000 | 25,000
Coastal Shorelines $225 | $250 | $275 | $325 | $375 | $450 | $525 $625 $750 $875 $1,000

ORW- Adjacent $125 | $150 | $175 | $225 | $275 | $350 | $425 $375 $250 $125 n/a

Areas
Ocean Hazard System | $225 | $250 | $275 | $325 | $375 | $450 | $525 $625 $750 $875 $1,000
D@
Primary or Frontal $125 | $150 | $175 | $225 | $275 | $350 | $425 $375 $250 $125 n/a
Dune
Public Water Supplies | $225 | $250 | $275 | $325 | $375 | $450 | $525 $625 $750 $875 $1,000
(©)
Natural and Cultural $225 | $250 | $275 | $325 | $375 | $450 | $525 $625 $750 $875 $1,000
Resource Areas (4)

(1) Includes the Ocean Erodible, High-Hazard-Fleed-Area; Inlet Hazard Area, and Unvegetated Beach

Area.
2 If the AEC physically overlaps another AEC, use the greater penalty schedule.
3 Includes Small Surface Water Supply, Watershed and Public Water Supply Well Fields.
(@) Includes Coastal Complex Natural Areas, Coastal Areas Sustaining Remnant Species, Unique

Geological Formations, Significant Coastal Archaeological Resources, and Significant Coastal
Historical Architectural Resources.

(©)

(D)

(E)

(F)

Violations by public agencies (e.g. towns, counties and state agencies) shall be handled by

the local permit officer or one of the Commission's delegates within their respective

jurisdictions except that in no case shall a local permit officer handle a violation committed
by the local government they represent. Penalties shall be assessed in accordance with

Parts (9)(5)(A) and (B) of this Rule.

Willful and intentional violations. The penalty assessed under Parts (g)(5)(A) and (B) of

this Rule shall be doubled for willful and intentional violations except that the doubled

penalties assessed under this Subparagraph shall not exceed one thousand dollars

($1,000.00) for each separate violation. A violation shall be considered to be willful and

intentional when:

0] The person received written instructions from the local permit officer or one of
the Commission's delegates that a permit would be required for the development
and subsequently undertook development without a permit; or

(i) The person received written instructions from the local permit officer or one of
the Commission's delegates that the proposed development was not permissible
under the Commission's rules, or received denial of a permit application for the
proposed activity, and subsequently undertook the development without a permit;

or
(iii) The person committed previous violations of the Commission's rules; or
(iv) The person refused or failed to restore a damaged area as ordered by the local

permit officer or one of the Commission's delegates. If necessary, a court order
shall be sought to require restoration.
Assessments against contractors. Any contractor or subcontractor or person or group
functioning as a contractor shall be subject to a notice of violation and assessment of a civil
penalty in accordance with Paragraph (f) of this Rule. Such penalty shall be in addition to
that assessed against the landowner. When a penalty is being doubled pursuant to Part
(9)(5)(D) and the element of willfulness is present only on the part of the contractor, the
landowner shall be assessed the standard penalty and the contractor shall be assessed the
doubled penalty.
Continuing violations.




(i Pursuant to G.S. 113A-126(d)(2), each day that the violation continues after the
date specified in the notice of violation for the unauthorized activity to cease and
restoration to be completed shall be considered a separate violation and shall be
assessed an additional penalty.

(i) Refusal or failure to restore a damaged area as ordered shall be considered a
continuing violation and shall be assessed an additional penalty. The amount of
the penalty shall be determined according to Part (g)(5)(B) of this Rule. The
continuing penalty period shall be calculated from the date specified in the notice
of violation for the unauthorized activity to cease and restoration to be completed

and run until:
0] the Commission delegate's order is satisfied, or
) the respondent enters into good faith negotiations with the local permit

officer or the Division, or
(nn the respondent contests the local permit officer’s or the Division's order
in a judicial proceeding by raising a justiciable issue of law or fact
therein.
The continuing penalty period shall resume if the respondent terminates negotiations
without reaching an agreement with the local permit officer or the Division, fails to comply
with court ordered restoration, or fails to meet a deadline for restoration that was negotiated
with the local permit officer or the Division.
(h) Hearings and Final Assessment. Final decisions in contested case hearings concerning assessments shall be made
by the Commission. The final decision shall be based on evidence in the official record of the contested case hearing,
the administrative law judge's recommended decision, any exceptions filed by the parties and oral arguments. Oral
arguments shall be limited to the facts in the official record.
(i) Referral. Ifany civil penalty as finally assessed is not paid, the Director on behalf of the Commission shall request
the Attorney General to commence an action to recover the amount of the assessment.
(1) Reports to the Commission. Action taken by the Director shall be reported to the Commission at the next meeting.
Such reports shall include information on the following:

(D) respondent(s) against whom penalties have been assessed;

(2 respondent(s) who have paid a penalty, requested remission, or requested an administrative hearing;
3 respondent(s) who have failed to pay; and

4) cases referred to the Attorney General for collection.

(k) Settlements. The Commission hereby delegates to the Director the authority to enter into a settlement of a civil
penalty appeal at any time prior to decision in an administrative contested case hearing. Such settlements shall not
require the approval of the Commission and shall not be considered a final Commission decision for purposes of G.S.
113A-123.

(I) Any settlement agreement proposed subsequent to a final Commission decision in the contested case shall be
submitted to the Commission for approval.

History Note:  Authority G.S. 113A-124; 113A-126(d);
Eff. January 24, 1980;
ARRC Objection August 18, 1988;
Amended Eff. January 1, 1989; November 1, 1986; November 1, 1984;
ARRC Objection Lodged Eff. January 18, 1991;
Amended Eff. February 1, 2008; July 1, 1991; June 1, 1991.
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MEMORANDUM
TO: Coastal Resources Commission
FROM: Heather Coats

SUBJECT:  Fiscal Analysis 15A 7H .0304, 7H .0309 & 7H .0313 — State Ports Inlet Management AEC

At the April 2018 CRC meeting, the Commission approved for public hearing rule amendments
that would create management objectives and use standards for a new State Ports Inlet
Management AEC category. The new AEC category would be associated with the two inlets in
North Carolina that include federally maintained shipping channels: Beaufort Inlet and the Cape
Fear River Inlet. The new AEC category was a result of recommended priorities set in the CRC’s
Inlet Management Study.

The State Ports Inlet Management AEC proposed boundaries adjacent to the Cape Fear River
Inlet consist of the entire oceanfront shoreline of the Town of Caswell Beach and the areas
known as West Beach and South Beach within the Village of Bald Head Island. The proposed
AEC boundaries adjacent to Beaufort Inlet are confined to the state and federal properties with
Fort Macon State Park to the west and the westernmost portion of Cape Lookout National
Seashore to the east.

The proposed rules create a new Area of Environmental Concern (AEC) for lands adjacent to the
Cape Fear River Inlet and Beaufort Inlet which would allow greater flexibility to local and state
agencies in the use of sandbags to protect threatened frontal and primary dunes, structures and
infrastructure. The State Ports Inlet Management Area of Environmental Concern would be
included within the Ocean Hazard category of AECs, as defined in 15A NCAC 07H .0304. The
Ocean Hazard category currently includes the Ocean Erodible AEC, Inlet Hazard AEC and the
Unvegetated Beach AEC.

The most significant proposed changes are as follows:

» Formalize removal of the Inlet Hazard Area designation for the lands adjacent
to the mouth of the Cape Fear River and Beaufort Inlet, in accordance with
legislation;

» Create a new AEC designation (State Ports Inlet Management AEC) for lands
adjacent to the two inlets;
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» Allow frontal and primary dunes to be classified as “imminently threatened” in
the State Ports Inlet Management AEC;

» Broaden the definition of how a frontal or primary dune, structure or
infrastructure may qualify as being imminently threatened in the State Ports
Inlet Management AEC and to allow local governments or state agencies to
apply for permits to protect threatened frontal or primary dunes with sandbags;

» Allow for the use of a larger size sandbag (i.e. “geotubes”) in the State Ports
Inlet Management AEC;

» Allow for small scale development throughout the State Ports Inlet
Management AEC that is consistent with an exception utilized in the former
Inlet Hazard AEC;

» And maintain all other Ocean Hazard Use Standards in the State Ports Inlet
Management AEC.

Summary of Fiscal Analysis

The group most affected by these changes will be the two local governments, the Village of Bald
Head Island and Town of Caswell Beach, within the State Ports Inlet Management Areas of
Environmental Concern (AEC). The NC Baptist Assembly and the NC Division of Parks and
Recreation at Fort Macon State Park may also benefit from the new designation. The AEC is not
expected to affect the federal property at Cape Lookout National Seashore due to the
undeveloped nature of the area.

Private land owners adjacent to the Cape Fear River Inlet in Caswell Beach and Bald Head
Island may also indirectly benefit from the ability of their local governments to protect frontal
dunes, which could in turn protect their property at reduced or no cost to them.

The NC Department of Transportation could potentially benefit should Caswell Beach Road
again become threatened by erosion in the future.

DCM estimates that there is a potential cost savings for local governments of up to $35,000 for a
typical length revetment. These cost savings are derived from the cost difference between a
geotextile tube estimated at $325-975 per linear foot (dependent on the number of geotextile
tubes used and diameter of the tube) vs. a standard sandbag revetment at $425 per linear foot.

It is also estimated that there is a potential cost savings to property owners resulting from this
action that could amount to $31,875-$42,500 per individual property. This estimate is based on
varying average oceanfront property widths averaging from 75’-100" with a cost of $425 per
linear foot for the installation of sandbags that may in some cases be unneeded if the local
government opted to protect the frontal dune oceanward of their property without assessing the
property owner.

DCM anticipates the effective date of these rule amendments to be September 1, 2019.The fiscal
analysis has been approved by DEQ and is under review by OSBM. Staff recommends that the
Commission conditionally approve the fiscal analysis provided there are no significant revisions
requested by OSBM.
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Summary

Agency DEQ, Division of Coastal Management (DCM)
Coastal Resources Commission (CRC)

Title of the Proposed Rules AECs Within Ocean Hazard Areas
Citation 15A NCAC 07H .0304
Use Standards for Ocean Hazard Areas: Exceptions
15A NCAC 07H .0309
Use Standards for State Ports Inlet Management Areas
15A NCAC 07H .0313

Description of the Proposed Rule 7H .0304 contains the CRC’s definitions of the Ocean Hazard
Areas of Environmental Concern (AECs). The 7H .0309 rule
contains the setback exceptions to the for Coastal Area
Management Act permits in the Ocean Hazard AECs. The 7H
.0313 Rule establishes the creation of a new AEC for lands
adjacent to the two deep draft inlets providing access to the
State’s ports.

Agency Contact Heather Coats
Beach and Inlet Management Project Coordinator
Heather.Coats@ncdenr.gov
(910) 796-7302

Authority G.S. 113-229(cl); G.S. 113A-107; 113A-113; 113A-115; 113A-
118; 113A-124

Necessity The Coastal Resources Commission proposes to amend its
administrative rules in order to comply with a legislative
mandate (S.L. 2015-241) related to the removal of specific areas
from the Inlet Hazard AEC. The amendments also include
changes to create a new AEC. The amendments will provide
greater flexibility to local governments and state agencies
protecting life and property from the hazardous forces inherent
to the oceanfront shoreline.

Impact Summary State government: Yes
Local government: Yes
Substantial impact: No
Federal government: No
Private citizens: Yes

Introduction and Purpose

In 2012, Section 4 of The Act to Study and Modify Certain Coastal Management Policies (S.L. 2012-202)
directed the Coastal Resources Commission (CRC) to study the feasibility of creating a new Area of
Environmental Concern (AEC) for the lands adjacent to the mouth of the Cape Fear River. The intent of
the study was to consider the unique coastal morphologies and hydrographic conditions of the Cape Fear
River region, and to determine if action was necessary to preserve, protect, and balance the economic and
natural resources of this region through the elimination of overlapping AECs and by incorporating
appropriate development standards into one single AEC unique to this location. The legislation specified



that the region studied should include Caswell Beach and the Village of Bald Head Island at a minimum.
The CRC’s findings on the Cape Fear River AEC Feasibility study acknowledged that the circumstances
in the area may not be unique to only the Cape Fear area. The Commission recommended development of
a more inclusive study of all the inlet areas, rather than limiting the creation of a new AEC to the Cape
Fear region. The Inlet Management Study was then undertaken, which established numerous short and
long-term priorities and recommendations, one of which was to create a new AEC designation for the
areas adjacent to the state’s two deep draft inlets (i.e. Cape Fear River and Beaufort Inlets).

Additional legislation entitled “An Act To Provide Further Regulatory Relief To The Citizens Of North
Carolina By Providing For Various Administrative Reforms, By Eliminating Certain Unnecessary
Burdens Or Outdated Statutes And Regulations and Modernizing Or Simplifying Cumbersome Or
Outdated Regulations, And By Making Various Other Statutory Changes” (S.L. 2014-120) was also
passed in the 2014 legislative session. Part 35.(c)(3) of the Act directed the CRC to repeal the Inlet
Hazard Area designation for any locations including an inlet providing access to a State Port via a channel
maintained by the United States Army Corps of Engineers (i.e. Cape Fear River and Beaufort Inlets).
While these areas were thereby removed from the Inlet Hazard AEC designation, they remained within
the Ocean Erodible AEC.

The CRC is therefore proposing the following changes as a result of the legislative mandate and
discussions with the local governments and affected parties. The most significant proposed changes are as
follows:

» Formalize removal of the Inlet Hazard Area designation for the lands
adjacent to the mouth of the Cape Fear River and Beaufort Inlet, in
accordance with legislation;

» Create a new AEC designation (State Ports Inlet Management AEC) for
lands adjacent to the two inlets;

e Allow frontal and primary dunes to be classified as “imminently threatened”
in the State Ports Inlet Management AEC,;

» Broaden the definition of how a frontal or primary dune, structure or
infrastructure may qualify as being imminently threatened in the State Ports
Inlet Management AEC and to allow local governments or state agencies to
apply for permits to protect threatened frontal or primary dunes with
sandbags;

* Allow for the use of a larger size sandbag (i.e. “geotubes”) in the State Ports
Inlet Management AEC;

« Allow for small scale development throughout the State Ports Inlet
Management AEC that is consistent with an exception utilized in the former
Inlet Hazard AEC;

* And maintain all other Ocean Hazard Use Standards in the State Ports Inlet
Management AEC.

The State Ports Inlet Management AEC proposed boundaries adjacent to the Cape Fear River Inlet consist
of the entire oceanfront shoreline of the Town of Caswell Beach and the areas known as West Beach and
South Beach within the Village of Bald Head Island. The proposed AEC boundaries adjacent to Beaufort
Inlet are confined to the state and federal properties with Fort Macon State Park to the west and the
westernmost portion of Cape Lookout National Seashore to the east.

The group most affected by these changes will be the two local governments, the Village of Bald Head
Island and Town of Caswell Beach, within the State Ports Inlet Management Areas of Environmental
Concern (AEC). The NC Baptist Assembly and the NC Division of Parks and Recreation at Fort Macon
State Park may also benefit from the new designation. The AEC is not expected to affect the federal



property at Cape Lookout National Seashore due to the undeveloped nature of the area. Private land
owners adjacent to the Cape Fear River Inlet in Caswell Beach and Bald Head Island may also indirectly
benefit from the ability of their local governments to protect frontal dunes, which could in turn protect
their property at reduced or no cost to them. The NC Department of Transportation could potentially
benefit should Caswell Beach Road again become threatened by erosion in the future. DCM estimates
that there is a potential cost savings for local governments of up to $35,000 for a typical length
revetment. These cost savings are derived from the cost difference between a geotextile tube estimated at
$325-975 per linear foot (dependent on the number of geotextile tubes used and diameter of the tube) vs.
a standard sandbag revetment at $425 per linear foot. It is also estimated that there is a potential cost
savings to property owners resulting from this action that could amount to $31,875-$42,500 per
individual property. This estimate is based on varying average oceanfront property widths averaging from
75’-100" with a cost of $425 per linear foot for the installation of sandbags that may in some cases be
unneeded if the local government opted to protect the frontal dune oceanward of their property without
assessing the property owner. Given the unknowns related to future benefits, and limited historic need for
sandbags at Caswell Beach, it would be difficult for DCM to estimate this savings. Other savings include
the value of protecting property and dune habitat, which remains unquantified due to the complexity and
variables involved. There are additional changes to the rules that are simply clarifications, and have no
impact. These proposed rule changes are in the public interest and conform to the principles of G.S.
150B-19.1 and Executive Order 70.

DCM anticipates the effective date of these rule amendments to be September 1, 2019.

Description of the Proposed Rules

The proposed rules create a new Area of Environmental Concern (AEC) for lands adjacent to the Cape
Fear River Inlet and Beaufort Inlet which would allow greater flexibility to local and state agencies in the
use of sandbags to protect threatened frontal and primary dunes, structures and infrastructure. The State
Ports Inlet Management Area of Environmental Concern would be included within the Ocean Hazard
category of AECs, as defined in 15A NCAC 07H .0304. The Ocean Hazard category currently includes
the Ocean Erodible AEC, Inlet Hazard AEC and the Unvegetated Beach AEC.

The proposed new AEC boundaries adjacent to the Cape Fear River Inlet would include the entire
oceanfront shoreline of Caswell Beach, the oceanfront shoreline property owned by the North Carolina
Baptist Assembly/Ft. Caswell, and the areas known as West Beach and South Beach within the Village of
Bald Head Island. The AEC limits adjacent to Beaufort Inlet would be confined to the oceanfront and
inlet shorelines of state property within Fort Macon State Park to the west and part of the federally-owned
Cape Lookout National Seashore to the east (Figures 2-5). As previously stated, it should be noted that
these areas currently fall within the Ocean Erodible AEC designation and will not result in an increase in
CRC jurisdiction.

DCM currently issues permits for temporary erosion control structures pursuant to use standards
described in 15A NCAC 7H .0308(a)(2) and 15A NCAC 7H .1700, which limits sandbags to protection
of imminently threatened structures (buildings, roads and septic systems). Sandbags are not currently
allowed to protect dunes or habitat. The CRC is proposing the following amendments, based upon a prior
legislative mandate, Commission study recommendations, and discussions with stakeholders:

o  Allowing local governments or state agencies to apply for permits to protect frontal or primary dunes
as well as structures and infrastructure within the new AEC by changing the definition of what can
be classified as imminently threatened within the State Ports Inlet Management AEC. The revised
definition of “imminently threatened” would expand to allow a qualified person meeting applicable
State occupational licensing requirements to certify that a frontal or primary dune, structure or



infrastructure would be threatened within six months due to erosion, based on specified rates of

erosion within a 30-day time period.
e  The use standards within the new AEC would also allow local governments and state agencies to
utilize larger geotextile sand tubes rather than smaller individual sandbags (see Figure 1).

Figure 1. A single geotextile tube vs. a standard sandbag revetment.

=

Image sources: www.tencategeotube.com & DCM

e Finally, the use standards for the new AEC designation would allow small-scale non-essential
development that was also allowed under the former Inlet Hazard Area designation prior to the
removal of these areas from the Inlet Hazard AEC via legislation.

e The overall sandbag structure size limit, other structure setbacks and all other use standards
currently in place would still apply.
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Figure 5.
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CoOsTS OR NEUTRAL IMPACTS

The CRC currently offers property owners the ability to install sandbags for temporary erosion control
once their structure becomes imminently threatened, which is defined as the foundation or septic system
being located less than 20 feet away from the erosion scarp (steep ridge). Local governments and state
agencies can also install sandbags to protect threatened infrastructure and roads. In the period from 1996-
2017, DCM permitted two sandbag structures on Caswell Beach, 15 sandbag structures on Bald Head
Island, and no sandbag structures adjacent to Beaufort Inlet. Both Caswell Beach permits were issued to
NCDOT to protect the roadway. On Bald Head Island, five of the permits were issued to the Village of
Bald Head Island to protect roadways and infrastructure; the remaining permits were issued to private
property owners. Over the most recent 10-year period from 2008 through 2017, DCM only issued one
sand bag permit authorization to the Village Bald Head Island. This authorization entailed a minor
modification of an existing permit and was issued via a variance from the Coastal Resources
Commission’s rules. The variance allowed construction of the sandbag structure at greater dimensions
than allowed under the current rules. It is believed that all of the permitted structures from 1996 through
2017 still remain on the beach in 2018 and are currently covered with sand.

Because the proposed amendments will make more areas eligible for sandbags due to the broadened
definition of imminently threatened, the number of permits issued may increase, but any attempt to
estimate a number of permits by the division would be speculative since the action would be dependent
upon erosion events and the intentions of local governments. However, due to the low number of
sandbag permits issued in recent years, a significant increase in applications is not expected. The
application fee for a sandbag permit is $400, and a minor modification to an active major permit costs
$100. Based on the one permit modification for sandbags issued within the proposed AEC over the past
10 years, DCM received $100 in permit fees for the minor modification to an active major permit. DCM
does not foresee any substantial changes in permit fees due to this rule change.
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Department of Transportation

Pursuant to G.S. 150B-21.4, the agency reports that the proposed amendments to 7H.0304 and 7H .0309
& 7H .0313 will not significantly affect environmental permitting for the NC Department of
Transportation (NCDOT). The primary benefit applicable to NCDOT is greater flexibility in protecting
the roadway (through the use of “geotubes”) in Caswell Beach should it again become threatened by
erosion. NCDOT therefore is not expected to experience any negative fiscal impacts associated with the
proposed rule amendments and may benefit to an unquantified extent.



Local Government

Local governments within the AEC limits are expected to benefit from the increased flexibility in
protecting structures and infrastructure through the use of “geotubes’, expanded definition of imminently
threatened and the ability to use sandbags to protect dunes. While the proposed amendments are not
expected to affect local government revenues or expenditures significantly, the ability to protect frontal
and primary dunes prior to infrastructure being directly threatened will allow them to act more proactively
to protect property and dune habitat, which may in turn serve to reduce damage to infrastructure.
However, any attempt to quantify the benefit would be speculative since the action would be dependent
upon erosion events and the intentions of local governments.

Private Property Owners

It is not anticipated that the proposed action will result in direct costs to private property owners as the
ability to receive permits for the construction of ‘geotube” revetments will be limited to local
governments and state agencies.

Division of Coastal Management

DCM does not anticipate that the proposed action will significantly increase operating cost over what is
currently required for permitting, inspecting, and ensuring compliance of sandbag structures. The DCM
does not anticipate any significant changes in permitting receipts due to the proposed action. The State
Ports Inlet Management AEC boundaries fall within the current Ocean Hazard designation and therefore
will not result in an increase in jurisdictional areas.

BENEFITS

Local Governments

The cost to install a standard sandbag structure at a height of 6 and maximum base width of 20’ is
approximately $425 per linear foot utilizing individual bags (standard size of 5’ x 15°). A single 6’-8’
diameter geotextile tube is estimated to cost approximately $325/linear foot. The estimated cost to install
a similarly sized structure out of larger geotextile tubes (i.e. “geotubes™) at similar dimensions is
approximately $975/linear foot, assuming a structure composed of three geotextile tubes. A single 6-8’
diameter tube could feasibly be used to provide some level of shoreline protection. However, geotubes
can also be constructed to client-specified dimensions, so the estimate of $975/linear foot for a larger
revetment could be reduced through construction of one or two larger geotubes with a greater base width.
Ultimately, the geotube revetment design would be left to the local government, provided they fell within
the overall allowable size limits, and cost therefore cost is variable with the design. For purposes of this
analysis, any reference to a single geotube assumes a 6’-8’ diameter structure at a cost of $325/linear foot.

Standard Sandbags A single geotube Three geotubes
170’ revetment length $72,250 $55,250 $165,750
350’ revetment length $148,750 $113,750 $341,250
750’ revetment length $318,750 $243,750 $731,250
950’ revetment length $403,750 $308,750 $926,250

Table 1. Estimated costs of standard revetment lengths based on length and structure composition.




Based on historical permits issued to local governments in the Cape Fear area- the length of permitted
sandbag revetments ranged from 170’ to 950’ in length, with an average length of 350°. Using these
dimensions, the cost savings to local governments could range from $17,000- $95,000 if a single span of
geotubes were used instead of typical individual sandbags and would amount to approximately $35,000
for the average size revetment length. While the cost escalates over that of a standard sandbag revetment
if three geotubes are used, there is no mandate in the proposed rules requiring a larger geotube structure,
nor to use geotubes over the smaller, standard-sized sandbags.

Private Property Owners

Assuming the typical width of a privately-owned oceanfront lot to be 75-100 feet, if sandbag structures
were to span the entire width of the lot, the typical installation cost will be about $31,875-$42,500.
Because the proposed use standards would allow local and state agencies to protect dunes, structures and
infrastructure, these costs, if entirely born by the local government, could in turn result in savings to
individual property owners by also serving protection of their properties. While property owners may not
recognize the full extent of these savings if the full costs were assessed to the property owners by the
local government, the property owner could still experience a savings of $7,500-$1,000 if a single
geotube were used instead of standard-sized sandbags.

NC Department of Transportation

Pursuant to G.S. 150B-21.4, the agency reports that the proposed amendments to 7H .0304, 7H .0309 and
7H .0313 will not significantly affect environmental permitting for NCDOT. Again, the changes primarily
allow NCDOT greater flexibility to use geotextile tubes to protect Caswell Beach Road, should it become
threatened, or protect the adjacent frontal dunes, which could thereby result in an unquantified cost
savings.

Division of Coastal Management

The proposed rules are not expected to significantly affect the Division of Coastal Management. DCM
could potentially benefit by the ability to spend less time on sandbag compliance and enforcement, and
more time on other agency tasks. However, the fiscal benefit of this rule change to DCM cannot be
quantified and is expected to be negligible.

State Government

The proposed rules are not expected to significantly affect other state agencies. The Department of
Natural and Cultural Resources could potentially benefit by the ability to utilize geotextile tubes instead
of sandbags should they want to protect the Ft. Macon State Park property. However, due to numerous
unknown factors, the fiscal benefit of this rule change to DCM cannot be quantified and is expected to be
negligible.

Other potential cost benefits that might result from the proposed changes include the reduced loss of
property and protection of dune habitat. These types of costs are not readily quantifiable.

COST/BENEFIT SUMMARY
The greatest benefit of the proposed rule changes would be the greater flexibility allowed to local
governments and state agencies in protecting frontal and primary dunes, structures, and infrastructure.
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The quantified costs and benefits from these proposed rule changes do not exceed $1,000,000 annually.
Table 2 summarizes the range of estimated costs and benefits of this action. Benefits conferred to local
governments are due to the lower cost of geotextile tube sandbag revetments compared to construction
using traditional individual sandbags. Private property owners may benefit if local governments construct
sandbag revetments to protect the frontal dune and thereby eliminate the need for private property owners
to protect their property.

Benefit Cost Substantial Impact
Private Citizens $7,500-$42,500 No
Local Government $17,000- $95,000 No
NCDOT Unquantified None Known. No
State Government Unquantified No
Federal Government Unquantified No
TOTAL $24,500-$137,500 No

Table 2. Estimated benefits of proposed rule changes.

There are no quantified costs or substantial impacts attributed to the proposed new AEC and rule changes.
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Proposed Amendments to 15 NCAC 7H .0304; 7H .0309; 7H .0313
State Ports Inlet Management Areas of Environmental Concern

15A NCAC 07H .0304 AECS WITHIN OCEAN HAZARD AREAS
The ocean hazard AECs contain all of the following areas:

(1)

()

3)

Ocean Erodible Area. This is the area where there exists a substantial possibility of excessive
erosion and significant shoreline fluctuation. The oceanward boundary of this area is the mean low
water line. The landward extent of this area is the distance landward from the first line of stable and
natural vegetation as defined in 15A NCAC 07H .0305(a)(5) to the recession line established by
multiplying the long-term annual erosion rate times 90; provided that, where there has been no
long-term erosion or the rate is less than two feet per year, this distance shall be set at 120 feet
landward from the first line of stable and natural vegetation. For the purposes of this Rule, the
erosion rates are the long-term average based on available historical data. The current long-term
average erosion rate data for each segment of the North Carolina coast is depicted on maps entitled
“2011 Long-Term Average Annual Shoreline Rate Update” and approved by the Coastal Resources
Commission on May 5, 2011 (except as such rates may be varied in individual contested cases or in
declaratory or interpretive rulings). In all cases, the rate of shoreline change shall be no less than
two feet of erosion per year. The maps are available without cost from any Local Permit Officer or
the Division of Coastal Management on the internet at http://www.nccoastalmanagement.net.

Inlet Hazard Area. The inlet hazard areas are natural-hazard areas that are especially vulnerable to
erosion, flooding, and other adverse effects of sand, wind, and water because of their proximity to
dynamic ocean inlets. This area extends landward from the mean low water line a distance sufficient
to encompass that area within which the inlet migrates, based on statistical analysis, and shall
consider such factors as previous inlet territory, structurally weak areas near the inlet, and external
influences such as jetties and channelization. The areas on the maps identified as suggested Inlet
Hazard Areas included in the report entitled INLET HAZARD AREAS, The Final Report and
Recommendations to the Coastal Resources Commission, 1978, as amended in 1981, by Loie J.
Priddy and Rick Carraway are incorporated by reference and are hereby designated as Inlet Hazard

@ the location of a former inlet which has been closed for at least 15 years,
(b) inlets that due to shoreline migration, no longer include the current location of the inlet,
(c) inlets providing access to a State Port via a channel maintained by the United States

Army Corps of Engineers.
In all cases, the Inlet Hazard Area shall be an extension of the adjacent ocean erodible areas and in
no case shall the width of the inlet hazard area be less than the width of the adjacent ocean erodible
area. This report is available for inspection at the Department of Environmental Quality, Division
of Coastal Management, 400 Commerce Avenue, Morehead City, North Carolina or at the website

referenced in Item (1) of this Rule. Photocopies-are-available-atne-charge-

Unvegetated Beach Area. Beach areas within the Ocean Hazard Area where no stable and natural

vegetation is present may be designated as an Unvegetated Beach Area Areas on either a permanent

or temporary basis as follows:

@ An area appropriate for permanent designation as an Unvegetated Beach Area is a dynamic
area that is subject to rapid unpredictable landform change due to wind and wave action.
The areas in this category shall be designated following studies by the Division of Coastal
Management. These areas shall be designated on maps approved by the Coastal Resources
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Commission and available without cost from any Local Permit Officer or the Division of
Coastal Management on the internet at the website referenced in Item (1) of this Rule.

(b) An area that is suddenly unvegetated as a result of a hurricane or other major storm event
may be designated by the Coastal Resources Commission as an Unvegetated Beach Area
for a specific period of time, or until the vegetation has re-established in accordance with
15ANCAC 07H .0305(a)(5). At the expiration of the time specified or the re-establishment
of the vegetation, the area shall return to its pre-storm designation.

(4) State Ports Inlet Management Area. These are areas adjacent to and within Beaufort Inlet and the
mouth of the Cape Fear River, providing access to a State Port via a channel maintained by the
United States Army Corps of Engineers. These areas are unigue due to the influence of federally-
maintained channels, and the critical nature of maintaining shipping access to North Carolina’s State
Ports. These areas may require specific management strategies not warranted at other inlets to
address erosion and shoreline stabilization. State Ports Inlet Management Areas shall extend from
the mean low water line landward as designated on maps approved by the Coastal Resources
Commission and available without cost from the Division of Coastal Management, and on the
internet at the website referenced in Sub-item(1)(a) of this Rule.

15A NCAC 07H .0309 USE STANDARDS FOR OCEAN HAZARD AREAS: EXCEPTIONS
(a) The following types of development shall be permitted seaward of the oceanfront setback requirements of Rule
.0306(a) of the Subchapter if all other provisions of this Subchapter and other state and local regulations are met:

(1) campsites;

(2) driveways and parking areas with clay, packed sand or gravel;

(3) elevated decks not exceeding a footprint of 500 square feet;

(4) beach accessways consistent with Rule .0308(c) of this Subchapter;

(5) unenclosed, uninhabitable gazebos with a footprint of 200 square feet or less;

(6) uninhabitable, single-story storage sheds with a foundation or floor consisting of wood, clay, packed

sand or gravel, and a footprint of 200 square feet or less;

(7) temporary amusement stands;

(8) sand fences; and

(9) swimming pools.
In all cases, this development shall be permitted only if it is landward of the vegetation line or static vegetation line,
whichever is applicable; involves no alteration or removal of primary or frontal dunes which would compromise the
integrity of the dune as a protective landform or the dune vegetation; has overwalks to protect any existing dunes; is
not essential to the continued existence or use of an associated principal development; is not required to satisfy
minimum requirements of local zoning, subdivision or health regulations; and meets all other non-setback
requirements of this Subchapter.

(b) Where application of the oceanfront setback requirements of Rule .0306(a) of this Subchapter would preclude
placement of permanent substantial structures on lots existing as of June 1, 1979, buildings shall be permitted
seaward of the applicable setback line in ocean erodible areas and State Ports Inlet Management Areas, but not inlet
hazard areas or unvegetated beach areas, if each of the following conditions are met:
(1) The development is set back from the ocean the maximum feasible distance possible on the existing lot
and the development is designed to minimize encroachment into the setback area;
(2) The development is at least 60 feet landward of the vegetation line or static vegetation line, whichever
is applicable;
(3) The development is not located on or in front of a frontal dune, but is entirely behind the landward toe
of the frontal dune;
(4) The development incorporates each of the following design standards, which are in addition to those
required by Rule .0308(d) of this Subchapter.
(A) All pilings shall have a tip penetration that extends to at least four feet below mean sea level;
(B) The footprint of the structure shall be no more than 1,000 square feet, and the total floor area
of the structure shall be no more than 2,000 square feet. For the purpose of this Section, roof
covered decks and porches that are structurally attached shall be included in the calculation of
footprint;
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(C) Driveways and parking areas shall be constructed of clay, packed sand or gravel except in
those cases where the development does not abut the ocean and is located landward of a
paved public street or highway currently in use. In those cases concrete, asphalt or turfstone
may also be used;

(D) No portion of a building’s total floor area, including elevated portions that are cantilevered,
knee braced or otherwise extended beyond the support of pilings or footings, may extend
oceanward of the total floor area of the landward-most adjacent building. When the geometry
or orientation of a lot precludes the placement of a building in line with the landward most
adjacent structure of similar use, an average line of construction shall be determined by the
Division of Coastal Management on a case-by-case basis in order to determine an ocean
hazard setback that is landward of the vegetation line, static vegetation line or measurement
line, whichever is applicable, a distance no less than 60 feet.

(5) All other provisions of this Subchapter and other state and local regulations are met. If the

development is to be serviced by an on-site waste disposal system, a copy of a valid permit for such a

system shall be submitted as part of the CAMA permit application.

(c) Reconfiguration and development of lots and projects that have a grandfather status under Paragraph (b) of this
Rule shall be allowed provided that the following conditions are met:
(1) Development is setback from the first line of stable natural vegetation a distance no less than that
required by the applicable exception;
(2) Reconfiguration shall not result in an increase in the number of buildable lots within the Ocean Hazard
AEC or have other adverse environmental consequences. For the purposes of this Rule, an existing lot is a
lot or tract of land which, as of June 1, 1979, is specifically described in a recorded plat and which cannot
be enlarged by combining the lot or tract of land with a contiguous lot(s) or tract(s) of land under the same
ownership. The footprint is defined as the greatest exterior dimensions of the structure, including
covered decks, porches, and stairways, when extended to ground level.
(d) The following types of water dependent development shall be permitted seaward of the oceanfront setback
requirements of Rule .0306(a) of this Section if all other provisions of this Subchapter and other state and local
regulations are met:
(1) piers providing public access; and
(2) maintenance and replacement of existing state-owned bridges and causeways and accessways to such
bridges.
(e) Replacement or construction of a pier house associated with an ocean pier shall be permitted if each of the
following conditions is met:
(1) The ocean pier provides public access for fishing and other recreational purposes whether on a
commercial, public, or nonprofit basis;
(2) Commercial, non-water dependent uses of the ocean pier and associated pier house shall be limited to
restaurants and retail services. Residential uses, lodging, and parking areas shall be prohibited;
(3) The pier house shall be limited to a maximum of two stories;
(4) A new pier house shall not exceed a footprint of 5,000 square feet and shall be located landward of
mean high water;
(5) A replacement pier house may be rebuilt not to exceed its most recent footprint or a footprint of 5,000
square feet, whichever is larger;
(6) The pier house shall be rebuilt to comply with all other provisions of this Subchapter; and
(7) If the pier has been destroyed or rendered unusable, replacement or expansion of the associated pier
house shall be permitted only if the pier is being replaced and returned to its original function.
(f) In addition to the development authorized under Paragraph (d) of this Rule, small scale, non-essential
development that does not induce further growth in the Ocean Hazard Area, such as the construction of single family
piers and small scale erosion control measures that do not interfere with natural oceanfront processes, shall be
permitted on those nonoceanfront portions of shoreline that exhibit features characteristic of an Estuarine Shoreline.
Such features include the presence of wetland vegetation, and lower wave energy and erosion rates than in the
adjoining Ocean Erodible Area. Such development shall be permitted under the standards set out in Rule .0208 of
this Subchapter. For the purpose of this Rule, small scale is defined as those projects which are eligible for
authorization under 15A NCAC 07H .1100, .1200 and 07K .0203.
(9) Transmission lines necessary to transmit electricity from an offshore energy-producing facility may be permitted
provided that each of the following conditions is met:

14



(1) The transmission lines are buried under the ocean beach, nearshore area, and primary and frontal
dunes, all as defined in Rule 07H .0305, in such a manner so as to ensure that the placement of the
transmission lines involves no alteration or removal of the primary or frontal dunes; and
(2) The design and placement of the transmission lines shall be performed in a manner so as not to
endanger the public or the public's use of the beach.

15A NCAC 07H .0313 USE STANDARDS FOR STATE PORTS INLET MANAGEMENT AREAS

Development within State Ports Inlet Management areas, as defined by Rule .0304 of this Section, shall be permitted

in accordance with the following standards:

@

(b)

©

(d)

©)

®

All development in the State Ports Inlet Management Areas shall be set back from the first line of
stable and natural vegetation, static vegetation line, or measurement line at a distance in accordance
with 15A NCAC 7H .0306(a)(5), except for development exempted under 15A NCAC 7H .0309.
Notwithstanding the use standards for temporary erosion control structures described in 15A NCAC
7H .0308(a)(2), a local or state government may apply for a permit to seek protection of an imminently
threatened frontal or primary dune, public and private structures and/or infrastructure within a State
Ports Inlet Management Area. For the purpose of this rule, a frontal or primary dune, structure, or
infrastructure shall be considered imminently threatened in a State Ports Inlet Management Area if:
@ its foundation, septic system, right-of-way in the case of roads, or waterward toe of dune is
less than 20 feet away from the erosion scarp; or
(2)  site conditions, such as flat beach profile or accelerated erosion, increase the risk of imminent
damage to the structure as determined by the Director of the Division of Coastal
Management; or
(3) the frontal or primary dune or infrastructure will be imminently threatened within six (6)
months as certified by persons meeting applicable State occupational licensing requirements;
or
(4) the rate of erosion from the erosion scarp or shoreline within 100 feet of the infrastructure,
structure, frontal or primary dune was greater than 20 feet over the preceding 30 days.
Permit applications to protect property where no structures are imminently threatened require
consultation with the US Army Corps of Engineers.
Temporary erosion control structures constructed by a local or state government shall have a base
width not exceeding 20 feet, and a height not to exceed six feet. Individual sandbags shall be tan in
color and be a minimum of three feet wide and seven feet in length when measured flat.
Established common-law and statutory public rights of access to the public trust lands and waters in
State Ports Inlet Management Areas shall not be eliminated or restricted. Development shall not
encroach upon public accessways nor shall it limit the intended use of the accessways;
Except where inconsistent with the above standards, all other rules in this Subchapter pertaining to
development in the ocean hazard areas shall be applied to development within the State Ports Inlet
Management Areas.
In addition to the types of development excepted under Rule .0309 of this Section, small scale, non-
essential development that does not induce further growth in the State Ports Inlet Management Areas,
such as the construction of single-family piers and small scale erosion control measures that do not
interfere with natural inlet movement, may be permitted on those portions of shoreline within a
designated State Ports Inlet Management Area that exhibit features characteristic of Estuarine
Shoreline. Such features include the presence of wetland vegetation, lower wave energy, and lower
erosion rates than in the adjoining Ocean Erodible Area. Such development shall be permitted under
the standards set out in Rule .0208 of this Subchapter. For the purpose of this Rule, small scale is
defined as those projects which are eligible for authorization under 15A NCAC 7H .1100, and.1200.
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MEMORANDUM CRC-18-28
TO: Coastal Resources Commission
FROM: Ken Richardson, Shoreline Management Specialist

SUBJECT: Town of Oak Island Development Line Amendment Request

Background:

On April 1, 2016, the Commission’s rules were amended to allow oceanfront communities with
large-scale beach nourishment or inlet relocation projects to establish a “Development Line” as an
alternative to the Static Vegetation Line Exception. Some will recall that a static vegetation line
represents the vegetation line that existed just prior to a community’s initial large-scale beach
nourishment project and must be used for measuring oceanfront construction setbacks. A
Development Line is established by a local government to represent the seaward-most allowable
location of oceanfront development, provided the development can meet the setback measured
from the first line of stable and natural vegetation. Under the CRC’s Development Line Rule,
buildings and accessory structures could potentially move seaward up to the approved
Development Line if minimum setbacks are met. Local governments are required to request
approval for a Development Line, or any subsequent amendments from the Commission according
to the procedures outlined in 15A NCAC 7J. 1300.

To receive the CRC’s approval for a Development Line, the petitioner shall establish the
Development Line using on-ground observation and survey, or aerial imagery along the
community’s oceanfront jurisdiction or legal boundary. The proposed Development Line must
extend the full length of the large-scale beach nourishment project area (length of static vegetation
line) and may extend beyond the boundaries of the large-scale project to include the entire
oceanfront jurisdiction or legal boundary of the petitioner. In establishing the Development Line,
an adjacent neighbor sight-line approach is to be utilized, resulting in an average line of structures.
In areas where the seaward edge of existing development is not linear, the Development Line may
be determining by average line of construction on a case-by-case basis. In no case shall the
Development Line be established seaward of the most seaward structure within the petitioner’s
oceanfront jurisdiction.
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Once adopted, the petitioner shall then submit the following to the Director of the Division Coastal
Management in accordance with CRC’s rules (15A NCAC 07J. 1300):

1. A detailed survey of the Development Line; to also include the Static Vegetation Line
2. Copy of local regulations/ordinances associated with the Development Line
3. Record of local adoption of the Development Line by the petitioner

On June 14, 2016, the Town of Oak Island adopted the town’s Development Line into their
ordinances, and on September 14, 2016, the Town of Oak Island presented their proposed
Development Line to the CRC and was unanimously approved by the Commission.

Town of Oak Island Development Line Amendment Request:

The Town is now requesting the CRC approval to amend a segment of their existing Development
Line. This segment is located at the Town’s eastern boundary (adjacent to the Town of Caswell
Beach) and is approximately 1,200 feet (0.23 mile) in length (see Figure 1 and attached supporting
information).

Summary of Staff Review:

Staff have reviewed all information submitted by the petitioner and have determined that all
required supporting information and documentation have been submitted and is attached for the
Commission’s consideration at the upcoming meeting in Ocean Isle.

By staff’s analysis, the proposed amendment is on average 76 feet oceanward of the Town’s
current Development Line, and based on observations measured at existing structures, the
proposed amendment could potentially allow seaward movement of structures between 12 and 131
feet (see Figure 2).

NORTH CAROLINA = ' )
Department of Environmental Quality

North Carolina Department of Environmental Quality | Division of Coastal Management
Morehead City Office | 400 Commerce Avenue | Morehead City, North Carolina 28557
252.808.2808 2




Figure 1. Town of Oak Island's Proposed Development Line Amendment (green line).
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Figure 2. This map was prepared by DCM and illustrates the Town's existing Development
Line (yellow) and proposed amendment (red). Oceanward movement ranges from
approximately 12 feet to 131 feet (average 76 feet).
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ATTACHMENT A: CRC DEVELOPMENT LINE PROCEDURES RULES (15A NCAC 07J
.1300).

ATTACHMENT B: TOWN OF OAK ISLAND E-MAIL REQUESTING THE CRC’S
APPROVAL OF THE TOWN’S DEVELOPMENT LINE.

ATTACHMENT C: TOWN OF OAK ISLAND PLANNING BOARD STATEMENT OF
CONSISTENCY AND ZONING RECOMMENDATION.

ATTACHMENT D: TOWN OF OAK ISLAND TOWN COUNCIL STATEMENT OF
CONSISTENCY AND ZONING RECOMMENDATION.

ATTACHMENT E: TOWN OF OAK ISLAND TOWN COUNCIL AGENDA (INCLUDES
MAP SHOWN AND APPROVED).

ATTACHMENT F: TOWN COUNCIL ACTIONS REPORT.

ATTACHMENT G: TOWN COUNCIL APPROVED MINUTES.
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Attachment A: CRC DEVELOPMENT LINE PROCEDURES RULES (15A
NCAC 07J .1300).

SECTION .1300 - DEVELOPMENT LINE PROCEDURES

15A NCAC07J.1301 REQUESTING THE DEVELOPMENT LINE
(@) Any local government, group of local governments involved in a regional beach fill project, or qualified owner's
association with territorial jurisdiction over an area that is subject to ocean hazard area setbacks pursuant to 15A
NCAC 07H .0305 may petition the Coastal Resources Commission for a Development Line for the purpose of siting
oceanfront development in accordance with the provisions of this Section. A "qualified owner's association™ is an
owner's association, as defined in G.S. 47F-1-103(3), that has authority to approve the locations of structures on lots
within the territorial jurisdiction of the association and has jurisdiction over at least one mile of ocean shoreline.
(b) A Development Line request shall apply to the entire large-scale project area as defined in 15A NCAC 07H
.0305(a)(7) and, at the petitioner's request, may be extended to include the entire oceanfront jurisdiction or legal
boundary of the petitioner.
(c) In determining where to position a requested Development Line, the petitioner shall use an adjacent neighbor
sight-line approach, resulting in an average line of structures. In areas where the seaward edge of existing development
is not linear, the petitioner may determine an average line of construction on a case-by-case basis. In no case shall a
Development Line be established seaward of the most seaward structure within the petitioner's oceanfront jurisdiction.
(d) An existing structure that is oceanward of an approved Development Line may remain in place until damaged
greater than 50 percent in accordance with Rule .0210 of this Subchapter. At that time it may only be replaced landward
of the Development Line and shall meet the applicable ocean hazard setback requirements as defined in 15A NCAC
07H .0306(a).
(e) A request for a Development Line or amendment shall be made in writing by the petitioner and submitted to the
CRC by sending the written request to the Director of the Division of Coastal Management. A complete request shall
include the following:
QD A detailed survey of the Development Line using on-ground observation and survey or aerial
imagery along the oceanfront jurisdiction or legal boundary, including;
(A) The Development Line, static vegetation line, mean high water line, and any other
information necessary for a review of the petitioner's proposed Development Line, such as
a pre-nourishment project mean high water line, local ordinances, or easements; and
(B) Surveyed Development Line spatial data in a geographic information systems (GIS) format
referencing North Carolina State Plane North American Datum 83 US Survey Foot, to
include Federal Geographic Data Committee (FGDC) compliant metadata;

(2) All local regulations associated with the Development Line;
3) A record of local adoption of the Development Line by the petitioner; and
4) Documentation of incorporation of a Development Line into local ordinances or rules and

regulations of an owner's association.
(f) Once a Development Line is approved by the Coastal Resources Commission, only the petitioner may request a
change or reestablishment of the position of the Development Line.
(g) A Development Line request shall be submitted to the Director of the Division of Coastal Management, 400
Commerce Avenue, Morehead City, NC 28557. Written acknowledgement of the receipt of a completed Development
Line request, including notification of the date of the meeting at which the request will be considered by the Coastal
Resources Commission, shall be provided to the petitioner by the Division of Coastal Management.
(h) The Coastal Resources Commission shall consider a Development Line request no later than the second scheduled
meeting following the date of receipt of a complete request by the Division of Coastal Management, unless the
petitioner and the Division of Coastal Management agree upon a later date.

History Note:  Authority G.S. 113A-107; 113A-113(b)(6); 113A-124;
Eff. April 1, 2016;
Amended Eff. September 1, 2017.

NORTH CAROLINA = ' )
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15A NCAC07J .1302 PROCEDURES FOR APPROVING THE DEVELOPMENT LINE
(@) At the meeting that the Development Line request is considered by the Coastal Resources Commission, the
following shall occur:
Q) A representative for the petitioner shall orally present the request described in Rule .1301 of this
Section. The Chairman of the Coastal Resources Commission may limit the time allowed for oral
presentations based upon the number of speakers wishing to present.
(2) Additional persons may provide written or oral comments relevant to the Development Line request.
The Chairman of the Coastal Resources Commission may limit the time allowed for oral comments
based upon the number of speakers wishing to speak.
(b) The Coastal Resources Commission shall approve a Development Line request if the request contains the
information required and meets the standards set forth in Rule .1301 of this Section.
(c) The final decision of the Coastal Resources Commission shall be made at the meeting at which the matter is heard
or in no case later than the next scheduled meeting. The final decision shall be transmitted to the petitioner by
registered mail within 10 business days following the meeting at which the decision is reached.
(d) The decision to authorize or deny a Development Line is a final agency decision and is subject to judicial review
in accordance with G.S. 113A-123.

History Note: Authority G.S. 113A-107; 113A-113(b)(6); 113A-123; 113A-124;
Eff. April 1, 2016.

15ANCAC 07J .1303 LOCAL GOVERNMENTS AND COMMUNITIES WITH DEVELOPMENT
LINES

A list of Development Lines in place for petitioners and any conditions under which the Development Lines exist in

accordance with 15A NCAC 07J .1300, including the date(s) the Development Lines were approved, shall be

maintained by the Division of Coastal Management. The list of Development Lines shall be available for inspection

at the Division of Coastal Management, 400 Commerce Avenue, Morehead City, NC 28557, during business hours

or on the Division's website nccoastalmanagement.net.

History Note:  Authority G.S. 113A-107; 113A-113(b)(6), 113A-124;
Eff. April 1, 2016.

NORTH CAROLINA = ' )
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ATTACHMENT B: TOWN OF OAK ISLAND E-MAIL REQUESTING THE
CRC’S APPROVAL OF THE TOWN’S DEVELOPMENT LINE
AMENDMENT.

To Christenbury, Mike; Richardson, Ken
Cc  Steve Edwards

6 Follow up. Start by Monday, August 20, 2018, Due by Monday, August 20, 2018,
You replied to this message on 8/21/2018 12:45 PM,

Agenda Item Mema_TownCouncil_DevelopmentLine,pdf . A Council_PlanConstStatement_Developmentline_Approved 08_18.pdf
e | 3MB v | 528 KB
DevelopmentLineModification_Oaklsland_2018.zip.zip_renamed . A PE_PlanConst_DevelopmentLline.pdf .
14 KB e | 541 KB

“AUTION: External email. Do not click links or open attachments unless verified. Send all suspicious email as an attachment to

Hey Ken,

The Oak Island Town Council recently approved a modification to our existing development line (see map on the attached agenda item memo). We did the required
public notifications and also obtained the Planning Board recommendation. | have also attached the revised GIS layer. | am emailing you to request that we be placed on
the next available CRC agenda to have this modification approved by them.
Thanks,

Jake Vares

Town of Oak Island
4601 E. Oak Island Drive
Qak Island, NC 28465
510-201-8054

Pursuant to Morth Carclina General Statutes, Chapter 132, Public Records, this e-mail and any attachments, as well as any e-mail messages(s) that may be sent in response to it, may be

considered public records and therefore are subject to public records requests for review and copying.

DEQ>
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ATTACHMENT C: TOWN OF OAK ISLAND PLANNING BOARD
STATEMENT OF CONSISTENCY AND ZONING RECOMMENDATION.

(ak Island Planning Board

Statement of Consistency & Zoning Recommendation
{As per NC General Statute 160A-383)

Frior to adopting o refecting any zoning amendment, the governing board shall adapt a statement describing whether its action
Is consistens with an adopted comprekansive plan and explaining why the board considers the action taken to be reasonable and
in the public interess. The planning board shall advise and comument on whether the proposed amendment is consistent with any
comprehensive plan that has been adopted and any other officlally adopted plan that s applicable. The planning board shall
provids @written recommendation io the governing board that addresses plan consistency and ather matiers as deemad appropriate
by the planning board, but a comment by the plarming board that a proposed amendment s inconzistent with the comprehensive
plan shall not preclude consideration or approval of the praposed omendment by the governing board.

(NCGS 1604-383)

4
TEXT AMENDMENT: 7-19-2018

REQUEST:

Amend the text in Sec. 14-121. — Definitions and
Sec. 14-125. - Use and development coverage; to
Define the town ocean front development line and
To adopt regulations that all ocean front parcels shall not build
Principal structures seaward of the OQak Island, and
CRC adopted, development line.

STATEMENT OF CONSISTENCY & RECOMMENDATION:

The Town of Oak Island Planning Board hereby finds that the proposed text amendment is
consistent with the Comprehensive CAMA Land Use Plan adopted January 10, 2017 because it
will allow the town greater regulatory power to guide development within its jurisdiction. Further,
the Board finds that the ordinance is reasonable and in the public interest because it is consistent
with the Land Use Plan section that states “The review and approval af waterfroni development
will address the protection and creation of public access to the water resources.” Meaning, in
context, the development line will give the town more flexibility on ocean-front parcels. At their
meeting on July 19,2018 the Planning Board voted to recommend approval of the proposed text
amendment and stated that the, Planning Board finds and determines that the text amendment is
not inconsistent with the goals, objectives and policies of the Land Use Plan and hereby
recommends its APPROVAL.

. o7 Ao
The statement and motiopaesrseagnded and passed U /0y
of 04k,

S
L -
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ATTACHMENT D: TOWN OF OAK ISLAND TOWN COUNCIL
STATEMENT OF CONSISTENCY AND ZONING RECOMMENDATION.

Oak Island Town Council

Statement of Consistency & Zoning Recommendation
(As per NC General Statute 1604-383)

Prior te adapting or refecting any roning amendment, the governing board shall adopt a siatement describing whether its action
i5 comsisfent with an adopled comprehensive plan and explaining why the board considers the action taken to be reasonable and
in the public interest, The plarning board shall advise and comment on whether the praposed amendment is consistent with any
comprehensive plan ihat has been adapted and any other afficially adopted plan that is applicable. The planning board shall
provide a weitten recommendation to the poverning board that addresses plan conststency and other matlers as deemed appropriate
by the plavning board, but a comment by the planning board that a proposed amendment is inconsistent with the comprehensive
plan shall not preciude consideration or approval of the proposed amendment by the governing board

(NCGS 1604-333)

TEXT AMENDMENT: 8-14-2018

REQUEST:

Amend the text in Sec. 14-121, — Definitions and
Sec. 14-125. - Use and development coverage; to
Define the town ocean front development line and
To adopt regulations that all ocean front parcels shall not build
Principal structures seaward of the Oak Island, and
CRC adopted, development line.

STATEMENT QF CONSISTENCY & RECOMMENDATION:

The Town of Oak Island Town Council hereby finds that the proposed text amendment is
consistent with the Comprehensive CAMA Land Use Plan adopted January 10, 2017 because it
will allow the town greater regulatory power to guide development within its jurisdiction. Further,
the Council finds that the ordinance is reasonable and in the public interest because it is consistent
with the Land Use Plan section that states “The review and approval of waterfront development
will address the protection and creation of public access to the water resources.” Meaning, in
context, the development line will give the town more flexibility on ocean-front parcels. At their
meeting on August 14, 2018 the Town Council voted to approve the proposed text amendment and
stated that the, Town Council finds and determines that the text amendment 1s not inconsistent
with the goals, objectives and policies of the Land Use Plan and it is hereby APPROVED.

The statement and motion was seconded and passed Wa'-immi}

o 0 &
PG ATy
& g ".".
v ;Ef ! «
L o H g ~RED ?9 _
Cindy Brochlife, Mgyor "ﬂ-; 20 6‘;5 Lisa Stites, Town &lerk
CA
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TOWN OF OAK ISLAND Agenda Item: Lisa
TOWN COUNCIL
AGENDA ITEM MEMO

Date: July 30, 2018

Issue: Development Line Modification
Department: Planning & Zoning Administrator
Presented by: Steve Edwards & Jake Vares
Presentation: None

Estimated Time for Discussion: 30 Minutes

Subject Summary:

A local government may petition the Coastal Resources Commission (CRC) for a development line to
guide ocean front development. The development line would serve to mark the ocean-ward limit where
structures could be built to, like a traditional setback line. On September 14th, 2016, staff presented the
Town of Oak Island’s adopted development line to the Coastal Resource commission for approval. The
Coastal Resource commission approved the development line with some conditions which were all met.
The current development line can be viewed on the Osk Island's website at
https://www. arcgis.com/home/webmap/viewer. html?webmap=2bbcbad57528493387b5ba7934e2a965
Bewtent=-78 208 .33 9129 -78 204 33 9148 The maps have multiple layers that can be toggled on and
off such as: sandbags (past and present locations), beach accesses, water features, strests, aerial
photograph, contours, mean high water (MHW) line, Shoreline Management Feasibility Study line,
building footprints, undeveloped parcels, property lines, 1998 static vegetation line, 2012 Vegetation
Line, berm line, ocean front structures, and the town development line is displayed prominenthly. The
official definition of development line according to state regulation 154 NCAC 07H .0305 (10) is “The line
established in accordance with 154 NCAC 07 .1300 by local governments representing the seaward-
mast allowable location of oceanfront development. In areas that have development lines approved by
the CRC, the vegetation line or measurement line shall be used as the reference point for measuring
oceanfront setbacks instead of the static vegetation line, subject fo the provisions of 15A NCAC 07H
.0306{a){2).” Upon review of the development line on the eastern edge of Oak Island’s ocean-front
jurisdiction staff noticed it was overlain in such a way as to severely restrict the buildable area of those

parcels.

A structure must also meet the CAMA setback requirements measured 60 feet landward from first line
of stable and natural vegetation. The 60ft CAMA setback line is still in effect and is sometimes more
stringent than the development line. The a0ft CAMA setback line must still be adhered to regardless of
where the development line lays. The town's development line is the most seaward you can build a
principal structure and a CAMA permit is still required for ocean-front properties. There are CAMA
exceptions for accessory structures such as walkways, decks and gazebos that would still apply to
accessory structures seaward of the development line. The exemptions are listed in the CAaMA
guidelines.

The mean high water (MHW) line shown on the map is the January 2000 USACE (United States Army
Corps of Engineers) line that was adopted by Town ordinance, Section 14-129. The MHW line is the
demarcation line where private property ends and public trust property begins. Most ocean front lots

DEQ>
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are typically platted 150ft in depth, S0 feet wide, and the rear setback line and the MHW line are one in
the same. & map showing the proposed development line change is attached to this agenda item memo.

In order for a municipality to have an ccean-front development line the town must follow the process
detailed by the Division of Coastal Management {DCM) in section 300 154 NCAC 07J0 1301. The town
must submit an aerial map showing the proposed development line and the current static vegetation
line. The documentation of the adopted development line must be provided to DCM staff and the CRC
for review and approval. The Town has already incorporated the Development Line into the Town
Ordinance(s), and has provided a copy of the ordinance(s) that pertain to the development line to DCM
staff. The reason for this requirement is that it shows the CRC that the Town recognizes the line as an
enforceable building line limitation. The Coastal Resources Commission (CRC) has to approve a
development line change and town staff would work with the Division of Coastal Management staff to
have it placed on the CRC agenda for a vote. The Planning Board reviewed and recommended approval
of the development line modification. Please remember to adopt the Plan Consistency Statement with
your motion.

Artachments: Ordinance excerpts, Planning Board Plan Consistency Statement, Proposed
Development Line Modification Map

Staff Recommendation/Action Needed:

Suggested Motion: Motion to approve or deny the development line alteration and to adopt the
associated plan consistency statement

Funds Needed: $0.00

Follow Up Action Needed:

Artachment

Sec. 14-121. - Definitions.

The following words, phrases, and terms, when used in this article, shall have meanings
ascribed to them in this section, except where the context clearly indicates a different meaning.
Definitions of this article shall he interpreted to be the same as those recognized by the state
department of environment and natural resources, the coastal resources commission, andfor the
division of coastal management.

CRC means the state coastal resources commission.

Development means any activity in a duly designated area of envircnmental concem
invelving, requinng, or consisting of the construction or enlargement of a structure; excavation,
dredqging, filling, dumping, or the removal of clay, silt, sand, gravel, or minerals; bulkheading,
driving of pilings, clearing or installation of land as an adjunct of construction; alteration or removal
of sand dunes, alteration of the shore, bank, or bottom of the Atlantic Ocean or any bay, sound,
river, creek, stream, lake or canal.

Development line means the line established in accordance with 154 NCAC 07J.1300 by
local governments representing the seaward-most allowable location of oceanfront development.
In areas that have development lines approved by the CRC, the vegetation line or measurement
line shall be used as the reference point for measuring oceanfront setbacks instead of the static
vegetation line, subject to the provisions of 154 NCAC 07H.0306(a)(2).

EQ>
<DEQ>
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Division of coastal management means a division of the state depariment of environment and
natural resources charged by the state with the administration and enforcement of the Coastal
Area Management Act of 1974.

Sec. 14-125. - Use and development coverage.

This article shall be applicable to all use of and development on ocean beaches in the town.
Included, but not limited to the following, are types of uses and development activity to which this
article applies. Specifically, this article is applicable to all oceanfront property owners intending to
construct, repair or replace decks, walkways, and/or steps for the purpose of gaining access to the
public ocean beach from private property along the oceanfront in the town. This article applies to
all persons crossing ocean beaches for the purpose of gaining access to the beaches and Atlantic
Ocean.

Mo structures shall be built seaward of the Oak Island development ling except as allowed
under CAMA regulations 154 NCAC 07H.0309.

cf—fDEQ
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Oalk Island Planning Board

Statement of Consistency & Zoning Recommendation
(As per NC Geseral Statute 1604-383)

Frior in odopiing or refecting any soning ammendsen, the geversing boged shall adom o tetement dereribing whecher ire action
I eontadend wilh an rrkl,lhw!ralwlmhrmnr frleu v esplaining why the bocrd consiolers tfae acilon intken 1o be roeionmble ana
ire the pubdic interest The plaaming boerd thald advive ond comment on wiether the propaned nmerdment & coisiest il ooy

compredenmive plan that das been adepted and ay ather gfficielly adapied plan tar & opplicatle. The plasning dored shell
proavids awelten recompnerdatian to the govecning boed thar addresses plar coasiaency ad et mations oo dvemed arpropriags
-§y n'-‘r\fpﬂ'ammﬂg bomrd, but a Lmﬂenf&ylh p-rn:mnw@ board tha! o urupvm:r.l':.vne#mm’ fs imronishent with the t.vmn:ﬂrem‘n—#
plan shall nat precinde conrideration ar approval of the proporsed amendment By the governing haard.

SO VANA-TARI

T AMENDMENT: 7-19.2018

REQUEST:

Amend the text in Sec. 14-121. — Definitions and
Sec. 14-125. - Use and development coverage; to
Define the town ocean front development line and
To adopt regulations that all ocean front parcels shall not build
Principal structurces seaward of the Oak Island, and
CRC adopted, development line.

STATEMENT OF CONSISTENCY & RECOMMENDATION;

The Town of Oak Island Planning Board hereby finds that the proposed text amendment is
consistent with the Comprehensive CAMA Land Use Plan adopted January 10, 2017 because it
will allow the town greater regulatory power to guide development within itz jurisdietion. Further,
the Board finds that the ordinance is reasonable and in the public interest because it is consistent
with the Land Use Plan section that states “The review and approval of wmnﬁ'anr development
will address che protection and creatfon of public access to the water resources. " Meaning, in
context, the dwelup;nem line will give the town more flexibility on ocean-front parcels. At their
meeting on July 92018 the Planning Board voted to recommend epproval of the proposed text
amendment and stated that the, Planning Board lnds and determines (hat the text amendment 15
not inconsistent with the g,aals, objectives and policies of the Land Use Plan and hereby
recommends its APPROVAL,

The statement and motio, ded and passed Wi I"'—-"-'-”f-l\'

R 7 EAA—

T.isa Snites, Town Clerk

North Carolina Department of Environmental Quality | Division of Coastal Management
Morehead City Office | 400 Commerce Avenue | Morehead City, North Carolina 28557
252.808.2808
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FROPOSED AGENDA
OAK ISLAND TOWN COUNCIL
PUBLIC HEARING & REGULAR MEETING
OCTOBER.9. 2018 -6 PM
COUNCIL CHAMBERS - OAK ISLAND TOWN HALL

CAIT TO ORDEER. — Honorable Mayor Cin Brochure

Pledge of Allegiance to the Flag — Councilor Charlie Blalock

PUBLIC HEARTNG I: The purpose of the Public Hearing is to receive citizens’ comments on the
proposed Unified Development Ordinance, which combines the plaﬂ.nmg and zoming ordinances mto a
single ordinance, and the amended zoning map. .. -p- 12

PUBLIC HEARTNG I ACTION: Council may take action on the proposed Unified Development
Ordinance and amended zoning map.

PRESENTATIONS. PEOCT AMATIONS AND RECOGNITIONS
1. End-of-season Beach Ambassadors Report — Skip Cox

ADJUSTMENT/APPROVATL OF THE AGENDA

PUBLIC COMMENTS - GENERAT TOPICS & AGENDA TTEMS

To recenve CIizen meguests and commenss on agenda fems. Please state your name and address before addressmg Council.
Qbservance of the 3-minute fme limit as described in Rule 4 (k) and 24 (2} fa) of the Council Rules of Procedure i appreciared.
Frritten commenis are alo appreciated and should be submired fo the Town Clerk ro be recorded in their entivaty in the afffcial
Minutes. These may be givem to the clerk following comments or via e-mail to lstites(@el oak-izland. ne.us.

COUNCIL EEPORTS (MAYOR AND COUNCIL)

EEGULAR MEETING:
L CONSENT AGENDA
Note: 4 motion to approve the Consent Agenda shall not be debated. At the request gf avy Council member, an item shall be
removed from the Consent Agenda and placed elsewhere i the Apenda for discussien‘action. The Conzent Agenda shall
only be adopted by unanimens voie af those Counctl members presemt.
1. Approval of Minutes
a. August 14 2018 (Public Hearings & Regular Meeting)........—....oo.ooooooooeeoooeoee p. 3-8
2. Approval of Resolution Supporting Donation of Land at the 21 1/Midway Interchange from the
North Carclina Department of Transportation to the Town of Oak Island for Public Uses and
Emergency Services.. USRS USUORTUPURPRN . | |
3. Approval of Budget Drd.mauce Amend:mﬂts
a. To transfer funds from Wastewater to Water for the purchase of a pickup truck. ... p. 12

SORIH canouna vl
Department of Enviranmental Quality

North Carolina Department of Environmental Quality | Division of Coastal Management
Morehead City Office | 400 Commerce Avenue | Morehead City, North Carolina 28557
252.808.2808
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VL

VIL

b. To appropriate funds from Capital Beserves to cu:umplete the water meter installation

project...

Appu'm'alofﬁlmlgg@rd&fsfortheﬂak]slandﬁerpmjed .
-.p-23AB

Approval of Amendment to Minutes of May 9, 2017 Couneil ; treetmg

ITEMS FEMOVED FROM CONSENT AGENDA_ IF ANY

COMMITTEE APPOINTMENTS

Beach Preservation Trust Fund .A.dwscurj; Board {4 terms Eﬂdmg Sept 2021)
a.  Cheryl Cook..

D, _ROSENE FOMMET .- ooooooooe oo oo oo eeee e

. Mollie Tlowd Matw). oo e

Board of Adjustment

A, Paula Chamibers. oo e e e s

ADMINISTEATIVE REPORTS
Town Manager

a. Department Beports ... e

Town Attorney
OLD BUSINESS

Discussion of Pier Complex. ..
a. Consideration of Propcusal tcu H.u'e a I‘v[anaganenl Ccum]:lam-

.p- 13
_p 1423

24
.25
26
p. 26AC

ﬂ:n'n-i:

p. 26DF

p. 2751

..p- 52

—p52A

Consideration of Proposed Amendments to Sec. 26-1 Construction or other improvements
within street nght-of—v.-ai- and Sec. 28-9 Parhug on or obstmclmg sidewalks aﬂdpubhr: nght-

of-way... . 33-30A
NEW BUSINESS

Consideration of Proposed Amen fs to Sec. 28-10 Paﬂm:tg Prohibitions and Sec. 28-10.1. -

Pubhcparhngmtmnnght-ofwa}' . e ..p. 60-64

Consideration of Proposed Amendments to Sec. 18-254 — Prohibited Signs..............p. 63-66

ADIOUERN

~DEQ>
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ATTACHEMENT F: TOWN COUNCIL ACTIONS REPORT.

COUNCIL ACTIONS EEPOET

OAK ISLAND TOWN COUNCIL
PUBLIC HEARINGS & REGULAR MEETING
AUGUST 14, 2018 -6 PM
COUNCIL CHAMBERS - OAK ISLAND TOWN HAIL

CAIL TO ORDER — Honeorable Mayor Cin Brochure

INVOCATION AND PT EDWGE OF ATI EGIANCE — Council member Charlie Blalock

PUBLIC HEARING [ The pwrpose of the Public Hearing is to receive citizens’ comments on a proposed
amendment to the Town's development line. (Local ordinance Section 14-121. - Defimtions; and Section
14-125. - Use and development coverage - establish and define the tovwn ocean front development line
which represents the allowable location of cceanfront development. The proposed line stipulates no
structures shall be built seaward of the propesed Oak Island development line except as allowed under
CAMA regulations. The modification to the development line location is only on a small easternmost
portion of the Town’s cceanfront boundary): There were no Public Comments.

PUBLIC HEARING I ACTION: Council directed staff to request the Development Tine Modification
through the Coastal Resources Conmmnission.

PUBLIC HEARING IT: The purpose of the Public Hearing 15 to receive citizens comments on a request
for a text amendment to amend the zoning ordinance text in Sec. 18-82 (k) Specific Regulations for
accessory structures; to allow more than two accessory structures for properties greater than three quarters
an acre in size_ with a maxivmum of four accessory stuctores: There were no Public Comments.

PUBLIC HEARING IT ACTION: Council approved the proposed amendments as presented.

PUBLIC HEARING OI: The purpose of the Public Hearing is to receive citizens’ comments on a request
for a text amendment to amend the text in Sec. 8-78. - Application for pernut, in the Oak Island Code of
Ordinances, to mandate that development on property within an HOAPOA inclnde documentation in the
development permit application that compliance and permission 15 cbtained from the HOAPOA board:
This item was removed from the agenda.

FUBLIC HEARING II ACTION: no action taken as item was removed

PUBLIC HEARING IV: The purpose of the Public Hearing is to hear citizens’ comments on a request for
a text amendment to amend the text in Section 18-433. Major Subdivision Tree Plan; to require new
major subdivisions on the mainland that are greater than 25 acres and more than twelve lots have a
forestry plan subnutted to the UDO Administrator before construction plans are approved: There were no
Public Comments.

PUBLIC HEARING IV ACTION: The proposed text amendment was approved as presented.

FRESENTATIONS. PROCT AMATIONS AND RECOGNITIONS

JTohnoy Martin, with Moffatt & Nichol, gave a presentation on the recent Army Corps of Engmeers’
dredging/sand placement project, the upeonung Lockwood Folly dredging and the planned Sea Turtle
Habitat Restoration Project. The presentation will be snummarized in the Minmtes.

ADIUSTMENT/APPROVAT OF THE AGENDA

Department of Enviranmental Dualv

North Carolina Department of Environmental Quality | Division of Coastal Management
Morehead City Office | 400 Commerce Avenue | Morehead City, North Carolina 28557
252.808.2808
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FUBLIC COMMENTS - GENERAL TOPICS & AGENDA ITEMS

Pubili

c comments will be inchuded/summarized in the Minutes.

COUNCIL REPORTS (MAYOER AND COUNCIL)

REGULAR MEETING:

L

1.

o

5.
6.

CONSENT AGENDA
Approval of Minutes
a. June 29, 2018 (Special Meeting)
b July 10. 2018 (Fegular Meeting)
Approval of Final Plat for Lucas Cove
Approval of Change Orders #3 and 24 for the Pier Project
Approval of Budget Ordinance Amendments
a. For the purpose of rolling forward prior year Federal and State Diug Seizure funds for the
Town's Police Department
b. To appropriate funds budgeted but not expended in FY 2017-18
c. To appropriate funds budgeted but not expended (water meter project) in FY 2017-18
Approval of Resolution for USDOT BUILD Trails Grant Resolution
Approval of Action to Direct Staff to Have an Easement Prepared for the Sea Biscuit Wildlife
Shelter
Approval of Contract with Oal: Island Water Bescue

The C,\.,j.‘l.‘:E':L'lt Apgenda was approved.

IL.

I

IV.

COMMITTEE APPOINTMENTS

1. Board of Adjustment (one unexpired term ending March 2021)
b.  Martyn Hawlins
Counecil did not male an appointment to this Board.
1. Commmmnity Center Advisory Board (one unexpired term ending Oct. 2019)
a. Karen West
Council appointed Karen West.
2. Environmental Advisory Conunittee (one term ending June 2021)
a. Lindsey Winstead
Council appointed Lindsey Winstead.
3. Par 3 Golf Course Advisory Board (one unexpired term ending Jan. 2020 for an Oak Island
resident cutside of South Harbour)
a. Danie Corcoran
Council appomnted Danie Corcoran.
4. Planming Board (two terms ending Angust 2021)
a. Cathy Bowes
b, Martyn Hawlans
¢. Lynn McDowell
Council appointed Lynn McDowell and re-appointed Cathy Bowes.
ADMINISTRATIVE REPORTS
1. Town Manager: The Town Manager's report will be summarized for the Minutes.
a. Department Reports: Beports will be inclnded as an attachment to the Minutes.
2. Town Attormey: The Town Atftorney’s report will be summarized in the Minutes.

OLD BUSINESS
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1. Consideration of Proposed Amendments to Sec. 26-1 Construction or other improvements
within street right-of-way and Sec. 28-9 Parling on or obstructing sidewalks and public right-
of-way: This item was removed from the agenda.

V. NEW BUSINESS
1.  Consideration of Participation in Dredging the Lockwood Folly Inlet: Council approved
participation in the dredging.

2. Consideration of Scope of Work for FEMA Sea Turtle Habitat Restoration Project: Couneil
approved the Scope of Werk

VL CLOSED SESSION to Consult with the Town Attomey on Pending T itigation pursnant to
N.C.G.5. 143-318.11(a)(3): No action was taken following Closed Session.

VIL ADJOUEN
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ATTACHMENT G: TOWN COUNCIL APPROVED MINUTES.

MINUTES
PROPOSED AGENDA

OAK [SLAND TOWN COUNCIL
PUBLIC HEARINGS & REGULAR MEETING
AUGUST 14, 2018 - 6 P.M.
COUNCIL CHAMBERS - OAK ISLAND TOWN HALL

Fresent: Mayor Cin Brechure, Mayor Pro Tempore Loman Seott, Council Members John W. Bach, Sheila
bl Bell, Charlie K. Blalock and Jeff Winecoff, Assistant Manager/Town Clerk Lisa P, Stites, MMC, and
Town Attorney Brian Edes.

Mayor Brochure called the meeting to order at & p.m. Council member Blalock gave the invocation and
led the Pledge of Allegiance to the flag of the United States of America.

PUBLIC HEARING I: Mayor Brochure said the purpose of the Public Hearing was to receive citizens’
comments on a proposed amendment to the Town’s development line. (Local ordinance Section 14-121. -
Definitions; and Section 14-125. - Use and development coverage - establish and define the town ocean
front development line which represents the allowable location of oceanfront development. The proposed
line stipulates no structures shall be built seaward of the proposed Oak Island development line except as
allowed under CAMA regulations. The modification to the development line location is only on a small
easternmost portion of the Town's oceanfront boundary).

There were no public comments, Councilor Bell made a motion to close the Publie Hearing at 6:03
p-m. Councilor Bach seconded the motion and it passed unanimously.

PUBLIC HEARING [ ACTION: Councilor Bell made a motion to approve the development line
alteration, to adopt the associated plan consistency statement and to direct staff to present the
request for an amended Development Line to the Coastal Resources Commission. Councilor
WinecolT seconded the motion and it passed unanimously,

PUBLIC HEARING I1: Mayor Brochure said the purpose of the Public Hearing was to receive citizens’
comments on a request for a text amendment to amend the zoning ordinance text in Sec. 18-82 (k)
Specific Regulations for accessory structures; to allow more than two accessory structures for properties
greater than three quarters an acre in size, with a maximum of four accessory structures.

There were no public comments. Councilor Winecoff made a motion to close the Public Hearing at
@:04 p.m. Councilor Bach seconded the motion and it passed unanimously,

FUBLIC HEARING [T ACTION; Councilor Bell said this would apply to properties greater than 3/4 acre;
Planning and Zoning Director Jake Vares confirmed that,

Mayor Pro Tempore Scott made a motion to approve the proposed text amendment to Sec. 18-82
(k) as presented and to adopt the associated plan consistency statement. Councilor Winecoff
seconded the motion and it passed unanimously.

PUBLIC HEARING III: The purpose of the Public Hearing was to receive citizens' comments on a
request for a text amendment to amend the text in Sec. 8-78. - Application for permit, in the Oak Island
Code of Ordinances, to mandate that development on property within an HOA/POA include
documentation in the development permit application that compliance and permission is obtained from

~DEQ®
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MIMNUTES — August 14, 2018
Public Hemrings & Hegular Meeting
Page 6 of 6

withdrew his motion. Councilor Bach made a motion to approve the scope of work with MofTatt
& Nichol as presented with a not to exceed amount. Mayor Pro Tempore Scott seconded and
the motion passed unanimously. Mr. Edes clarified that the motion included directing him to work
on amending the contract,

V1.  CLOSED SESSION: Councilor Bell made a motion to go into Closed Session at 7:15 p.m. to
Consult with the Town Attorney on Pending Litigation pursuant to N.C.G.S. 143-318.11(a}3)
Councilor Blalock seconded and the motion passed unanimously.

Council returned to open session at 7:43 p.m. Mayor Brochure reported that no action had been taken in
Closed Session.

Councilor Bell made a motion to adjourn at 7:43 p.m. Councilor Bach seconded the motion and it
passed unanimously.

]
H
e i
Attested: %4,4& ’?0 /53«%{{\_!.; i
Lisa P. 'Stites, MMC A
Assistant ManagerTown Clerk
Clerk’s Stenizment: Mirirtes ave in complignes with the opem mestings laws, | he purpose of minutes per the apen mwesings Imvs is to provide o
record of the aetions faken by @ Cameitl ar & Board and eviderce thar the acilons were taken according fo proper procedires. Al aentans af the
Council are recorded in the afficial minues. Nor all portions of Town af Ok Frlowd meetings are recorded verbaitn in the afficiel mines, with
peneral dircussion ifems, reports, presentations, and prblic comments being paraphresed or simmmarized in many instarges, Public comments i
writiing sl be subwmitted fo the clerk via bard copy. electronic mail, or other means 50 a5 o enswee an exact verbaiim aceom, The Town of

Oak island pravides fill coverage of meetings on Governmani Charel 8 o that the Cirisens and the Pubiic may view and listen to the meeings
i thedr endfeary.
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September 4, 2018

MEMORANDUM CRC-18-20
TO: Coastal Resources Commission
FROM: Ken Richardson, Shoreline Management Specialist

SUBJECT: Ocean Erodible AEC and Setback Factor Update Study based on Long-term

Average Annual Shoreline Change Rates

Background

Since 1980, the Division of Coastal Management has updated its oceanfront shoreline change rates
approximately once every five years for calculating both oceanfront development setbacks
(setback factors), and the landward boundary of the Ocean Erodible Area of Environmental
Concern (15A NCAC 07H .0306 and 07H .0304). The last update became effective on January
31, 2013 and is now due to be updated.

Additionally, shoreline change rates are required to be updated every five years to keep North
Carolina compliant with Federal Emergency Management Administration (FEMA) guidelines for
the Community Rating System (CRS). This ensures that property owners in coastal communities
that participate in the National Flood Insurance Program are eligible for fifty (50) additional CRS
points, which can reduce insurance rates.

The Commission setback rules are used to site oceanfront development based on the size of the
structure. In places where there is a high rate of erosion, buildings must be located farther from
the shoreline than in places where there is less erosion. The construction setback equation depicted
in Table 1 is used to site oceanfront development and determine the extent of the CRC’s
jurisdictional are for the Ocean Erodible Area of Environmental Concern (OEA) - the area where
there is a substantial possibility of excessive shoreline erosion. A minimum factor of two (2) is
applied if the erosion rate is less than two feet per year (see Table 1). This method of siting
oceanfront development was initially established by the Coastal Resources Commission (CRC) in

19;9.
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Table 1. This table demonstrates an example of minimum construction setback based on structure size
and minimum setback factor of 2.

Minimum Setback (calculated using

Structure Size (square feet) Construction Setback Equation Setback Factor = 2 ft./yr.)
Less than 5,000 30 x Sethack Factor 60
=>5,000 and < 10,000 60 x Sethack Factor 120
=>10,000 and < 20,000 65 x Sethack Factor 130
=>20,000 and < 40,000 70 x Setbhack Factor 140
=>40,000 and < 60,000 75 x Setbhack Factor 150
=>60,000 and < 80,000 80 x Sethack Factor 160
=>80,000 and < 100,000 85 x Sethack Factor 170
Greater than 100,000 90 x Sethack Factor 180

Overview of 2018 Shoreline Change Update Study

Setback Factors are based on the average annual long-term shoreline change rates calculated using
the end-point methodology. This technique of calculating shoreline change rates is consistent with
earlier studies and the results can be compared to those from previous studies. Applying the end-
point method to the 2018 update study used the earliest (1933-1962) and most current shoreline
(2016) to calculate change rates by measuring distance between the two shorelines (shore-transect
intersect) and dividing by time. Raw shoreline change rates are statistically “smoothed and
blocked” with neighboring transects to group adjacent shoreline segments that have similar rates
into segments that can be assigned a single erosion rate. A *“segment” of shoreline is defined as a
portion of beach with statistically similar erosion rates and a minimum length of approximately
1,300 feet (400 meters). The mean shoreline change rate for a segment of beach serves as the
Ocean Hazard Area Setback Factor.

The 2018 statewide mean shoreline change rate is equal to -2 feet per year (measured erosion),
which is consistent with previous studies. Although the 2018 calculated setback factors show
similar trends compared to the overall average of all the past six studies (Table 2), there was a
slight erosion rate increase for portions of the coastline north of Cape Lookout, resulting in an
increase in the average statewide setback factor. More specifically, erosion rate increases were
identified at those areas adjacent to inlets and capes, and along the National Seashore. The
following table illustrates a statewide comparison of shoreline length and setback factors for all
six studies (1980-2018):

mmwmmnﬁmmme@\\-"'“’
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Table 2. This table illustrates a comparison of oceanfront Setback Factors (SBF) that were calculated
using long-term average annual shoreline change rates. Values show the length of shoreline (miles and
%) for categorized setback factors (far-left column). Total shoreline mileage is the length of shoreline
analyzed and should not be interpreted as a ““shrinking’ or “expanding’ shoreline. Of the 304.5 miles, 2
miles of shoreline was considered to have ““no data,”” meaning that only one shoreline was available.

Erosion Rate

| 2016 2011 2003 1992 1986 1980
Studies
Miles (total) 304.5 307.4 312 300 237 245
SBF = 2 175.1 190.2 193 | 165 144 149
- (575%) | (61.9%) | (62%)| (59%) | (61%) | (61%)
B} 665 62.1 64 54 3 52
SBF=25105 | 51806) | (20206) | (20%)| (19%) | (18%) | (21%)
} 38.2 315 28 30 20 22
SBF=55108 | 15606) | (102%) | (9%) | (11% | (8%) (9%)
SBE> 8 226 20.8 27 32 22 22
(7.4%) 6.8%) | (9%) | (11%) | (©%) | (9%)

Of the 304.5 miles of oceanfront shoreline analyzed, results show that approximately 69 percent
of the shoreline is experiencing some degree of erosion, while 30 percent is accreting either due to
beach nourishment or natural processes. Of the eroding portions of shoreline, 22.7 percent is
eroding at rates less than two feet per year, while 22.9 percent is eroding between two and five feet
per year (Table 3).

Table 3. This table illustrates a summary of length of shoreline (and percentage) and calculated shoreline
change rates. The first row shows approximately 92 miles of oceanfront shoreline with measured
accretion; the second row shows approximately 210 miles with measured erosion; and then subsequent
rows show a breakdown of erosion from the total length of shoreline with measured erosion (210 miles).

Shoreline Change Rate Summary: Miles %
Accretion (all) 91.6 | 30.1%
Erosion (all) 209.5 | 68.8%

Erosion 2ft/Year or Less (>0, <=2) | 69.3 | 22.7%
Erosion 2 to 5 Feet/Year (>2,<=5) | 69.7 | 22.9%
Erosion 5 to 8 Feet Year (>5,<=8) | 42.8 | 14.1%
Erosion More Than 8 Feet/Year 276 | 9.1%
Data Gaps (missing shoreline segment) 19| 0.6%

Next Steps

The 2018 update study report has been completed and is currently being reviewed by DCM staff
and will be presented, along with the fiscal analysis, at the February 2019 CRC meeting. Although
there are no action items for the Commission to consider at this meeting, staff will seek the
Commission’s approval in February is anticipated that updated setback factors will go into effect
in the summer or fall of 2019.

No action required at the November 2018 meeting.
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APPENDIX A: CRC Rules Pertaining to Oceanfront Shoreline Change Rates and
Setback Factors
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Appendix A: CRC’s Rules Pertaining to Oceanfront Shoreline Change Rates and Setback

Factors

15A NCAC 07H .0304 AECS WITHIN OCEAN HAZARD AREAS

The ocean hazard AECs contain all of the following areas:

(1)

)

@)

History Note:

Ocean Erodible Area. This is the area where there exists a substantial possibility of excessive
erosion and significant shoreline fluctuation. The oceanward boundary of this area is the mean low
water line. The landward extent of this area is the distance landward from the first line of stable and
natural vegetation as defined in 15A NCAC 07H .0305(a)(5) to the recession line established by
multiplying the long-term annual erosion rate times 90; provided that, where there has been no
long-term erosion or the rate is less than two feet per year, this distance shall be set at 120 feet
landward from the first line of stable natural vegetation. For the purposes of this Rule, the erosion
rates are the long-term average based on available historical data. The current long-term average

erosion rate data for each segment of the North Carolina coast is depicted on maps entitled "2011

Long-Term Average Annual Shoreline Rate Update" and approved by the Coastal Resources

Commission on May 5, 2011 (except as such rates may be varied in individual contested cases or in

declaratory or interpretive rulings). In all cases, the rate of shoreline change shall be no less than

two feet of erosion per year. The maps are available without cost from any Local Permit Officer or
the Division of Coastal Management on the internet at http://www.nccoastalmanagement.net.

Inlet Hazard Area. The inlet hazard areas are natural-hazard areas that are especially vulnerable to

erosion, flooding, and other adverse effects of sand, wind, and water because of their proximity to

dynamic ocean inlets. This area extends landward from the mean low water line a distance sufficient
to encompass that area within which the inlet migrates, based on statistical analysis, and shall
consider such factors as previous inlet territory, structurally weak areas near the inlet, and external
influences such as jetties and channelization. The areas on the maps identified as suggested Inlet

Hazard Areas included in the report entitled INLET HAZARD AREAS, The Final Report and

Recommendations to the Coastal Resources Commission, 1978, as amended in 1981, by Loie J.

Priddy and Rick Carraway are incorporated by reference and are hereby designated as Inlet Hazard

Avreas, except for:

(@) the Cape Fear Inlet Hazard Area as shown on the map does not extend northeast of the Bald
Head Island marina entrance channel; and

(b) the former location of Mad Inlet, which closed in 1997.

In all cases, the Inlet Hazard Area shall be an extension of the adjacent ocean erodible areas
and in no case shall the width of the inlet hazard area be less than the width of the adjacent
ocean erodible area. This report is available for inspection at the Department of
Environmental Quality, Division of Coastal Management, 400 Commerce Avenue,
Morehead City, North Carolina or at the website referenced in Item (1) of this Rule.
Photocopies are available at no charge.

Unvegetated Beach Area. Beach areas within the Ocean Hazard Area where no stable natural

vegetation is present may be designated as an Unvegetated Beach Area on either a permanent or

temporary basis as follows:

@) An area appropriate for permanent designation as an Unvegetated Beach Area is a dynamic
area that is subject to rapid unpredictable landform change due to wind and wave action.
The areas in this category shall be designated following studies by the Division of Coastal
Management. These areas shall be designated on maps approved by the Coastal Resources
Commission and available without cost from any Local Permit Officer or the Division of
Coastal Management on the internet at the website referenced in Item (1) of this Rule.

(b) An area that is suddenly unvegetated as a result of a hurricane or other major storm event
may be designated by the Coastal Resources Commission as an Unvegetated Beach Area
for a specific period of time, or until the vegetation has re-established in accordance with
15A NCAC 07H .0305(a)(5). At the expiration of the time specified or the re-establishment
of the vegetation, the area shall return to its pre-storm designation.

Authority G.S. 113A-107; 113A-107.1; 113A-113; 113A-124;

Eff. September 9, 1977;
=
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Amended Eff. December 1, 1993; November 1, 1988; September 1, 1986; December 1, 1985;
Temporary Amendment Eff. October 10, 1996;

Amended Eff. April 1, 1997;

Temporary Amendment Eff. October 10, 1996 Expired on July 29, 1997;

Temporary Amendment Eff. October 22, 1997;

Amended Eff. July 1, 2016; September 1, 2015; May 1, 2014; February 1, 2013; January 1, 2010;
February 1, 2006; October 1, 2004; April 1, 2004; August 1, 1998.

15A NCAC 07h .0306 GENERAL USE STANDARDS FOR OCEAN HAZARD

AREAS

(@) In order to protect life and property, all development not otherwise specifically exempted or allowed by law or
elsewhere in the Coastal Resources Commission's rules shall be located according to whichever of the following is

applicable:
@)

()

©)
(4)

()

The ocean hazard setback for development shall be measured in a landward direction from the

vegetation line, the static vegetation line, or the measurement line, whichever is applicable.

In areas with a development line, the ocean hazard setback shall be set in accordance with

Subparagraphs (a)(3) through (9) of this Rule. In no case shall new development be sited seaward

of the development line.

In no case shall a development line be created or established on state owned lands or oceanward of

the mean high water line or perpetual property easement line, whichever is more restrictive.

The ocean hazard setback shall be determined by both the size of development and the shoreline

long term erosion rate as defined in Rule .0304 of this Section. "Development size" is defined by

total floor area for structures and buildings or total area of footprint for development other than
structures and buildings. Total floor area includes the following:

(A) The total square footage of heated or air-conditioned living space;

(B) The total square footage of parking elevated above ground level; and

© The total square footage of non-heated or non-air-conditioned areas elevated above ground
level, excluding attic space that is not designed to be load-bearing.

Decks, roof-covered porches, and walkways shall not be included in the total floor area unless they

are enclosed with material other than screen mesh or are being converted into an enclosed space

with material other than screen mesh.

With the exception of those types of development defined in 15A NCAC 07H .0309, no

development, including any portion of a building or structure, shall extend oceanward of the ocean

hazard setback. This includes roof overhangs and elevated structural components that are
cantilevered, knee braced, or otherwise extended beyond the support of pilings or footings. The
ocean hazard setback shall be established based on the following criteria:

(A) A building or other structure less than 5,000 square feet requires a minimum setback of 60
feet or 30 times the shoreline erosion rate, whichever is greater;

(B) A building or other structure greater than or equal to 5,000 square feet but less than 10,000
square feet requires a minimum setback of 120 feet or 60 times the shoreline erosion rate,
whichever is greater;

© A building or other structure greater than or equal to 10,000 square feet but less than 20,000
square feet requires a minimum setback of 130 feet or 65 times the shoreline erosion rate,
whichever is greater;

(D) A building or other structure greater than or equal to 20,000 square feet but less than 40,000
square feet requires a minimum setback of 140 feet or 70 times the shoreline erosion rate,
whichever is greater;

(E) A building or other structure greater than or equal to 40,000 square feet but less than 60,000
square feet requires a minimum setback of 150 feet or 75 times the shoreline erosion rate,
whichever is greater;

() A building or other structure greater than or equal to 60,000 square feet but less than 80,000
square feet requires a minimum setback of 160 feet or 80 times the shoreline erosion rate,
whichever is greater;
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(6)

(")

(8)

©)

(10)

(11)

(©)] A building or other structure greater than or equal to 80,000 square feet but less than
100,000 square feet requires a minimum setback of 170 feet or 85 times the shoreline
erosion rate, whichever is greater;

(H) A building or other structure greater than or equal to 100,000 square feet requires a
minimum setback of 180 feet or 90 times the shoreline erosion rate, whichever is greater;

M Infrastructure that is linear in nature, such as roads, bridges, pedestrian access such as
boardwalks and sidewalks, and utilities providing for the transmission of electricity, water,
telephone, cable television, data, storm water, and sewer requires a minimum setback of
60 feet or 30 times the shoreline erosion rate, whichever is greater;

) Parking lots greater than or equal to 5,000 square feet require a setback of 120 feet or 60
times the shoreline erosion rate, whichever is greater;

(K) Notwithstanding any other setback requirement of this Subparagraph, a building or other
structure greater than or equal to 5,000 square feet in a community with a static line
exception in accordance with 15A NCAC 07J .1200 requires a minimum setback of 120
feet or 60 times the shoreline erosion rate in place at the time of permit issuance, whichever
is greater. The setback shall be measured landward from either the static vegetation line,
the vegetation line, or measurement line, whichever is farthest landward; and

(L) Notwithstanding any other setback requirement of this Subparagraph, replacement of
single-family or duplex residential structures with a total floor area greater than 5,000
square feet, and commercial and multi-family residential structures with a total floor area
no greater than 10,000 square feet, shall be allowed provided that the structure meets the
following criteria:

0] the structure was originally constructed prior to August 11, 2009;
(i) the structure as replaced does not exceed the original footprint or square footage;
(iii) it is not possible for the structure to be rebuilt in a location that meets the ocean

hazard setback criteria required under Subparagraph (a)(5) of this Rule;
(iv) the structure as replaced meets the minimum setback required under Part (2)(5)(A)
of this Rule; and

(v) the structure is rebuilt as far landward on the lot as feasible.
If a primary dune exists in the AEC on or landward of the lot where the development is proposed,
the development shall be landward of the crest of the primary dune, the ocean hazard setback, or
development line, whichever is farthest from vegetation line, static vegetation line, or measurement
line, whichever is applicable. For existing lots, however, where setting the development landward
of the crest of the primary dune would preclude any practical use of the lot, development may be
located oceanward of the primary dune. In such cases, the development may be located landward of
the ocean hazard setback, but shall not be located on or oceanward of a frontal dune or the
development line. The words "existing lots" in this Rule shall mean a lot or tract of land that, as of
June 1, 1979, is specifically described in a recorded plat and cannot be enlarged by combining the
lot or tract of land with a contiguous lot or tract of land under the same ownership.
If no primary dune exists, but a frontal dune does exist in the AEC on or landward of the lot where
the development is proposed, the development shall be set landward of the frontal dune, ocean
hazard setback, or development line, whichever is farthest from the vegetation line, static vegetation
line, or measurement line, whichever is applicable.
If neither a primary nor frontal dune exists in the AEC on or landward of the lot where development
is proposed, the structure shall be landward of the ocean hazard setback or development line,
whichever is more restrictive.
Structural additions or increases in the footprint or total floor area of a building or structure represent
expansions to the total floor area and shall meet the setback requirements established in this Rule
and 15A NCAC 07H .0309(a). New development landward of the applicable setback may be
cosmetically, but shall not be structurally, attached to an existing structure that does not conform
with current setback requirements.
Established common law and statutory public rights of access to and use of public trust lands and
waters in ocean hazard areas shall not be eliminated or restricted. Development shall not encroach
upon public accessways, nor shall it limit the intended use of the accessways.
Development setbacks in areas that have received large-scale beach fill as defined in 15A NCAC
07H .0305 shall be measured landward from the static vegetation line as defined in this Section,

NORTH CAROLINA = ' )
Department of Environmental Quality

North Carolina Department of Environmental Quality | Division of Coastal Management
Morehead City Office | 400 Commerce Avenue | Morehead City, North Carolina 28557
252.808.2808




unless a development line has been approved by the Coastal Resources Commission in accordance
with 15A NCAC 07J .1300.

(12) In order to allow for development landward of the large-scale beach fill project that cannot meet the
setback requirements from the static vegetation line, but can or has the potential to meet the setback
requirements from the vegetation line set forth in Subparagraphs (a)(1) and (a)(5) of this Rule, a
local government, group of local governments involved in a regional beach fill project, or qualified
"owners' association" as defined in G.S. 47F-1-103(3) that has the authority to approve the locations
of structures on lots within the territorial jurisdiction of the association and has jurisdiction over at
least one mile of ocean shoreline, may petition the Coastal Resources Commission for a "static line
exception™ in accordance with 15A NCAC 07J .1200. The static line exception shall apply to
development of property that lies both within the jurisdictional boundary of the petitioner and the
boundaries of the large-scale beach fill project. This static line exception shall also allow
development greater than 5,000 square feet to use the setback provisions defined in Part (a)(5)(K)
of this Rule in areas that lie within the jurisdictional boundary of the petitioner, and the boundaries
of the large-scale beach fill project. If the request is approved, the Coastal Resources Commission
shall allow development setbacks to be measured from a vegetation line that is oceanward of the
static vegetation line under the following conditions:

(A) Development meets all setback requirements from the vegetation line defined in
Subparagraphs (a)(1) and (a)(5) of this Rule;

(B) Development setbacks shall be calculated from the shoreline erosion rate in place at the
time of permit issuance;

© No portion of a building or structure, including roof overhangs and elevated portions that

are cantilevered, knee braced, or otherwise extended beyond the support of pilings or
footings, extends oceanward of the landward-most adjacent building or structure. When
the configuration of a lot precludes the placement of a building or structure in line with the
landward-most adjacent building or structure, an average line of construction shall be
determined by the Division of Coastal Management on a case-by-case basis in order to
determine an ocean hazard setback that is landward of the vegetation line, a distance no
less than 30 times the shoreline erosion rate or 60 feet, whichever is greater;
(D) With the exception of swimming pools, the development defined in Rule .0309(a) of this
Section shall be allowed oceanward of the static vegetation line; and
(E) Development shall not be eligible for the exception defined in Rule .0309(b) of this
Section.
(b) No development shall be permitted that involves the removal or relocation of primary or frontal dune sand or
vegetation thereon that would adversely affect the integrity of the dune. Other dunes within the ocean hazard area
shall not be disturbed unless the development of the property is otherwise impracticable. Any disturbance of these
other dunes shall be allowed only to the extent permitted by 15A NCAC 07H .0308(b).
(c) Development shall not cause irreversible damage to historic architectural or archaeological resources as
documented by the local historic commission, the North Carolina Department of Natural and Cultural Resources, or
the National Historical Registry.
(d) Development shall comply with minimum lot size and set back requirements established by local regulations.
(e) Mobile homes shall not be placed within the high hazard flood area unless they are within mobile home parks
existing as of June 1, 1979.
(f) Development shall comply with the general management objective for ocean hazard areas set forth in 15A NCAC
07H .0303.
(9) Development shall not interfere with legal access to, or use of, public resources, nor shall such development
increase the risk of damage to public trust areas.
(h) Development proposals shall incorporate measures to avoid or minimize adverse impacts of the project. These
measures shall be implemented at the applicant's expense and may include actions that:

(8] minimize or avoid adverse impacts by limiting the magnitude or degree of the action;
(2 restore the affected environment; or
3) compensate for the adverse impacts by replacing or providing substitute resources.

(i) Prior to the issuance of any permit for development in the ocean hazard AECs, there shall be a written
acknowledgment from the applicant to the Division of Coastal Management that the applicant is aware of the risks
associated with development in this hazardous area and the limited suitability of this area for permanent structures.
The acknowledgement shall state that the Coastal Resources Commission does not guarantee the safety of the
development and assumes no liability for future damage to the development.
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(1) All relocation of structures shall require permit approval. Structures relocated with public funds shall comply with
the applicable setback line and other applicable AEC rules. Structures, including septic tanks and other essential
accessories, relocated entirely with non-public funds shall be relocated the maximum feasible distance landward of
the present location. Septic tanks shall not be located oceanward of the primary structure. All relocation of structures
shall meet all other applicable local and state rules.

(k) Permits shall include the condition that any structure shall be relocated or dismantled when it becomes imminently
threatened by changes in shoreline configuration as defined in 15A NCAC 07H .0308(a)(2)(B). Any such structure
shall be relocated or dismantled within two years of the time when it becomes imminently threatened, and in any case
upon its collapse or subsidence. However, if natural shoreline recovery or beach fill takes place within two years of
the time the structure becomes imminently threatened, so that the structure is no longer imminently threatened, then
it need not be relocated or dismantled at that time. This permit condition shall not affect the permit holder's right to
seek authorization of temporary protective measures allowed pursuant to 15A NCAC 07H .0308(a)(2).

History Note:  Authority G.S. 113A-107; 113A-113(b)(6); 113A-124;
Eff. September 9, 1977;
Amended Eff. December 1, 1991; March 1, 1988; September 1, 1986; December 1, 1985;
RRC Objection due to ambiguity Eff. January 24, 1992;
Amended Eff. March 1, 1992;
RRC Objection due to ambiguity Eff. May 21, 1992;
Amended Eff. February 1, 1993; October 1, 1992; June 19, 1992;
RRC Objection due to ambiguity Eff. May 18, 1995;
Amended Eff. August 11, 2009; April 1, 2007; November 1, 2004; June 27, 1995;
Temporary Amendment Eff. January 3, 2013;
Amended Eff. September 1, 2017; February 1, 2017; April 1, 2016; September 1, 2013.

15A NCAC 07J .0210 REPLACEMENT OF EXISTING STRUCTURES

Replacement of structures damaged or destroyed by natural elements, fire or normal deterioration is considered
development and requires CAMA permits. Replacement of structures shall be permitted if the replacements is
consistent with current CRC rules. Repair of structures damaged by natural elements, fire or normal deterioration is
not considered development and shall not require CAMA permits. The CRC shall use the following criteria to
determine whether proposed work is considered repair or replacement.

1) NON-WATER DEPENDENT STRUCTURES. Proposed work is considered replacement if the
cost to do the work exceeds 50 percent of the market value of an existing structure immediately
prior to the time of damage or the time of request. Market value and costs are determined as follows:
©) Market value of the structure does not include the value of the land, value resulting from

the location of the property, value of accessory structures, or value of other improvements

located on the property. Market value of the structure shall be determined by the Division

based upon information provided by the applicant using any of the following methods:

(i) appraisal;

(i) replacement cost with depreciation for age of the structure and quality of
construction; or

(iii) tax assessed value.

(b) The cost to do the work is the cost to return the structure to its pre-damaged condition,
using labor and materials obtained at market prices, regardless of the actual cost incurred
by the owner to restore the structure. It shall include the costs of construction necessary to
comply with local and state building codes and any improvements that the owner chooses
to construct. The cost shall be determined by the Division utilizing any or all of the

following:

(i) an estimate provided by a North Carolina licensed contractor qualified by license
to provide an estimate or bid with respect to the proposed work;

(i) an insurance company's report itemizing the cost, excluding contents and

accessory structures; or
(iii) an estimate provided by the local building inspections office.
2 WATER DEPENDENT STRUCTURES. The proposed work is considered replacement if it
enlarges the existing structure. The proposed work is also considered replacement if:
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History Note:

@ in the case of fixed docks, piers, platforms, boathouses, boatlifts, and free standing
moorings, more than 50 percent of the framing and structural components (beams, girders,
joists, stringers, or pilings) must be rebuilt in order to restore the structure to its pre-damage
condition. Water dependent structures that are structurally independent from the principal
pier or dock, such as boatlifts or boathouses, are considered as separate structures for the
purpose of this Rule;

(b) in the case of boat ramps and floating structures such as docks, piers, platforms, and
modular floating systems, more than 50 percent of the square feet area of the structure must
be rebuilt in order to restore the structure to its pre-damage condition;

(© in the case of bulkheads, seawalls, groins, breakwaters, and revetments, more than 50
percent of the linear footage of the structure must be rebuilt in order to restore the structure
to its pre-damage condition.

Authority G.S. 113A-103(5)b.5.; 113A-107(a),(b);
Eff. July 1, 1990;
Amended Eff. August 1, 2007.

mmwmmnﬁmmme@\\-"'“’

North Carolina Department of Environmental Quality | Division of Coastal Management
Morehead City Office | 400 Commerce Avenue | Morehead City, North Carolina 28557
252.808.2808



ROY COOPER NORTHCOLINA

Governor

Environmental Quality

MICHAEL S. REGAN

Secretary

BRAXTON C. DAVIS

Director

November 15, 2018

MEMORANDUM CRC-18-24
TO: Coastal Resources Commission
FROM: Ken Richardson, Shoreline Management Specialist

SUBJECT: CRC Science Panel Inlet Hazard Area (IHA) Delineation Update
Background:

The establishment of Areas of Environmental Concern (AEC) is authorized under the NC Coastal
Area Management Act (CAMA) of 1974 (NCGS 113A-100 et seqg.) and forms the foundation of
the North Carolina Coastal Resources Commission’s (CRC) permitting program for regulating
coastal development. Specific rules defining three specific ocean hazard AECs appear in 15A
NCAC 07H.0300: 1) Ocean Erodible, 2) Inlet Hazard, and 3) Unvegetated Beach AECs. The inlet
hazard area (IHA) AEC is defined in 15A NCAC 07H.0301(3) as locations that “are especially
vulnerable to erosion, flooding and other adverse effects of sand, wind, and water because of their
proximity to dynamic ocean inlets.”

Unlike other CRC jurisdictional areas, IHA boundaries are defined in a report referenced in the
CRC’s rules, 7H.0304(2). The current IHA boundaries correspond to maps originally developed
by Priddy and Carraway (1978) for all the State’s then-active inlets. The report designating the
IHA boundaries was adopted by the CRC in 1979, with minor amendments since that time.

IHA boundaries in use today are based on statistical analysis (and to a lesser extent previous inlet
location) of historical shoreline movement identified on multiple aerial photosets. In most cases,
the statistical methods used in the 1978 study identified the landward-most shoreline position (99%
confidence interval) projected to occur between 1978 and 1988. Originally, the Commission
anticipated that these boundaries were to be updated at the end of the 1980s. However, due to a
combination of factors, that update did not occur.
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It was not until the late 1990s, after the CRC’s Science Panel on Coastal Hazards was formed, that
the need to update IHAs became more of a focal point of discussion. The following is a
summarized timeline leading up to 2018:

e 1998-1999: the newly-formed Science Panel recommended to the CRC that the IHAs were
outdated and should be updated. The Science Panel recommended that DCM hire staff to
work on inlet hazards data collection and analysis.

e November 2002: DCM hired a Coastal Hazards GIS Specialist to support all oceanfront
and inlet data collection, mapping, and analysis efforts.

e 2004-2008: data collection and mapping in preparation for updating IHAs. DCM worked
extensively with the Science Panel to develop inlet delineation methodologies.

e 2009: DCM synthesized data and study results into a report.
e May & July 2010: DCM presented a proposed IHA boundary update to the CRC.

e 2010-2012: Given the concern over the increased size of the proposed IHAS, there were
many questions about IHA rules, and if “risk” was the same for all areas within the
proposed IHAs. Because there were unanswered questions related to IHA development
standards, in addition to several key issues consuming much of the Commission’s and
Science Panel’s time (i.e., the terminal groin and oceanfront erosion rate update studies),
the IHA boundary update was temporarily put on hold.

e 2012: The General Assembly directed the CRC to study the feasibility of creating a new
AEC for the lands adjacent to the mouth of the Cape Fear River. Session Law 2012-202
required the CRC to consider the unique coastal morphologies and hydrographic conditions
of the Cape Fear River region, and to determine if action is necessary to preserve, protect,
and balance the economic and natural resources of this region through the elimination of
current overlapping AECs by incorporating appropriate development standards into one
single AEC unique to this location. During this study, the CRC found that while the Cape
Fear River inlet did present a unique set of challenges, other inlets may have similar issues.
The Commission therefore decided to undertake a comprehensive review of inlet-related
issues and with the expectation of developing additional management tools that would
allow the CRC to more proactively address the issues confronted by local governments in
these dynamic areas.
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February 2014: The CRC asked the Science Panel to review a recommendation to remove
IHA status from Mad Inlet, which had been naturally closed for some time. From this
effort, the Panel made two recommendations that were presented to the CRC: 1) Mad Inlet
was not at risk of reopening so IHA status should be removed; and, 2) current IHAs were
severely out of date and needed to be updated.

September 2014: DCM presented a report to the Commission that was prepared following
a series of stakeholder meetings, entitled, “NC Coastal Resources Commission Inlet
Management Study Findings and Policy Options.” Stakeholders made several
recommendations to the CRC that pertained specifically to IHAs: 1) The CRC should task
the Science Panel to complete the development of methods to define revised IHAs and
potential inlet and near-inlet setback lines for CRC review; and, 2) The IHAs should be
eliminated and incorporated into the Ocean Erodible Area (OEA) while applying the same
development standards currently utilized in the OEA.

May 2016: Staff proposed to the CRC to pick up work on the IHAs, and to update inlet
shoreline change rates that were presented in 2010 — CRC unanimously approved.

July 2016: At the CRC meeting in Beaufort, the Commission issued the following scope
of work to the Science Panel:

1) Develop a methodology for calculating inlet shoreline change rates: The
Science Panel chose the linear regression method to measure shoreline change at
inlets. This method incorporates multiple shorelines, versus the end-point method
currently used on the oceanfront which only uses two shorelines (early and current).
Inlet shoreline changes rates have not historically been used for determining
construction setbacks at inlets.

2) Re-evaluate points along the oceanfront shoreline where inlet processes no
longer influence shoreline position: When the Science Panel first started working
on updating IHA boundaries in 2005, the Panel evaluated changes in shoreline
position over time to determine the location along the shoreline where inlet-related
processes no longer have a dominant influence on the shoreline’s position.

3) Present results at a CRC Meeting.
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Summary of Current Inlet Hazard Area Rules:

In 1981, the Commission began to recognize that inlet areas were more hazardous than the rest of
the oceanfront, noting that out of the 70 structures impacted by erosion, 60 were near inlets. In
addition to setbacks from the first line of stable and natural vegetation, the Commission included
density restrictions, lot- and structure-size limits, a public access provision, a prohibition on beach
bulldozing and the creation of new dunes, and a prohibition on permanent erosion control
structures outside of public projects. Current IHA rules have remained relatively unchanged since
adoption in 1981. The following is a summary of rules specific to IHASs:

1. 15A NCAC 07H .0304 (AECs Within Ocean Hazard Areas):

the Inlet Hazard Area shall be an extension of the adjacent ocean erodible
areas and in no case shall the width of the inlet hazard area be less than the
width of the adjacent ocean erodible area.

2. 15A NCAC 07H .0310 (Use Standards for Inlet Hazard Areas):

set back from the first line of stable natural vegetation a distance equal to
the setback required in the adjacent ocean hazard area;

density of no more than one commercial or residential unit per 15,000
square feet of land area on lots subdivided;

residential structures of four units or less or non-residential structures of
less than 5,000 square feet total floor area shall be allowed within the inlet
hazard area, (except roads and bridges);

public rights of access to the public trust lands and waters in Inlet Hazard
Avreas shall not be eliminated or restricted. Development shall not encroach
upon public accessways nor shall it limit the intended use of the accessways;
Access roads and the replacement of existing bridges are allowed (Added in
1995).

Residential piers are allowed along shorelines exhibiting features of estuarine
shorelines (Clarified in 1995).

3. 15A NCAC 07H .0308 (Specific Use Standards for Ocean Hazard Areas):

No new dunes shall be created in inlet hazard areas.

4. 15A NCAC 07H .1800 (General Permit to Allow Beach Bulldozing in the Ocean
Hazard AEC)

This general permit shall not apply to the Inlet Hazard AEC

5. 15A NCAC 7H .0309(b) Use Standards for Ocean Hazard Areas:

Exceptions, in which certain lots platted prior to June 1, 1979 are eligible
for an exception to the oceanfront setback rules is not applicable to the IHA.
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Science Panel’s 2018 Proposed Inlet Hazard Area Boundary Update:

Since the 2016 CRC meeting, DCM staff has been working extensively with the Science Panel to
delineate updated IHA boundaries using historical data, updated statistical and mapping
methodologies, and expert knowledge of North Carolina’s inlet and ocean processes. InJune 2018,
the Science Panel met in Wilmington to finalize their work on inlets, and DCM will be presenting
the Panel’s proposed IHA boundaries and discussing next steps at the Commission’s November
2018 meeting in Ocean Isle Beach.

The process of delineating updated IHA boundaries has evolved since the Panel’s 2010 proposal,
and generally considered three major variables: 1) the spatial and temporal variability of the inlet
shoreline relative positions over time; 2) the application of shoreline change statistical methods
and landward-most location of all vegetation lines (hybrid-vegetation line), and; 3) expert
knowledge of how inlet processes, geomorphology, and engineering (hard-structures, dredging,
relocation) influence inlet behavior. The study included 10 of the state’s 19 active inlets: 1) Tubbs;
2) Shallotte, 3) Lockwood Folly; 4) Carolina Beach; 5) Masonboro; 6) Mason; 7) Rich; 8) New
Topsail; 9) New River, and; 10) Bogue. Other inlets were not included in the update study because
they are within undeveloped State or Federal management lands (i.e., NC Coastal Reserve or State
Park, US National Seashore).

Science Panel’s Executive Summary of IHA Boundary 2018 Update Proposal to the CRC:

The first North Carolina Inlet Hazard Areas (IHA) were developed in 1978 in recognition that
shorelines adjacent to inlets are more dynamic than those along the oceanfront. At the time, the
shoreline analysis methodology relied on the historic migration of inlet shorelines along the coast
to delineate IHAs. Since that time, research has shown that in addition to inlet migration, the
oscillations of the ocean shoreline adjacent to the inlet can also be a significant threat to
development, and that the area of inlet influence extends further along the ocean shoreline than
originally understood.

Forty years since the original IHA delineations, some of the inlets have changed significantly, with
several inlets (Mad Inlet, Old Topsail Inlet, and New/Corncake Inlet) having closed completely.
Others (New Topsail and Shallotte Inlets) have moved beyond the limits of the original IHA
delineations. In 2004, the Science Panel began working on revising the IHA delineation
methodology, leading to initial draft maps first presented in 2010. Due to a combination of issues
including what use standards would be applied in the IHAs and the Science Panel being tasked
with reviewing the use of terminal groins in NC, the effort was put on hold. In 2016, the Panel
was asked by the Coastal Resources Commission to develop an inlet shoreline change rate
calculation methodology and complete the update IHA Delineations.
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Inlet shorelines behave differently than oceanfront shorelines not influenced by inlets. Oceanfront
shorelines near inlets have long-term erosion rates approximately five times greater than other
oceanfront shorelines. The shorelines inside the inlet, between the two islands, can migrate even
faster. New Topsail Inlet has been moving south approximately 90 feet per year since the 1930s.
Mason Inlet was moving at 365 feet per year before it was relocated and stabilized. Inlet shorelines
can also fluctuate much more than those farther away from the inlets. These fluctuations may not
increase the overall erosion rate but still contribute to the short-term risk to development.

Although inlet shorelines are more dynamic and locally unique, a common observation is a multi-
year oscillation where the near-inlet shoreline on one side erodes rapidly while the other side
accretes or gains sand. Over a period of years to decades, the erosion patterns may reverse; what
was previously eroding recovers while the previous accretion disappears. This oscillation is most
often caused by shifts in the alignment of the channel through the offshore bar, as it naturally
oscillates from one side of the inlet to the other.

In 2010, the Panel developed draft IHAs for each of the developed inlets. Public comments
criticized the effort in part because there were no proposed rule changes to accompany the much
larger draft boundary updates. The prior drafts were also criticized because of the increased size
of the draft IHAs and the fact that inlet risk within the areas varied considerably.

In response to the public comments on the prior IHA draft, the panel developed the Inlet Hazard
Area Method (IHAM) to define the IHA. and to identify two “risk lines” that are calculated
similarly to the CRC’s OEA mapping. Away from inlets, the existing vegetation line can be a
useful indicator of the long-term erosion trend which offers several advantages in defining the
Ocean Hazard Area. However, the dynamic oscillations near the inlets make a fixed IHA
designation necessary. The dynamic oscillations near inlets were found to be better represented by
a fixed, hybrid-vegetation line based on the most landward limits of all vegetation lines over the
study period.

The IHAM establishes the “90-year Risk Line,” or landward limit of the IHA, by multiplying 90
times the annual inlet-shoreline erosion rate and measuring landward from the hybrid-vegetation
line. This calculation is like the one applied in defining the landward limit of the Ocean Erodible
Area and Ocean Hazard Area outside the IHA. The IHAM establishes the “30-year Risk Line” by
multiplying 30 times the annual inlet-shoreline erosion rate, and measuring landward from the
hybrid-vegetation line. Land seaward of the 30-year Risk Line is considered to be at relatively
higher risk than areas landward of the 30-year line. Because inlet shorelines behave differently
than non-inlet areas, there are several important differences in how the erosion rates are measured
and how they are applied in mapping compared to the non-inlet shorelines:
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e The alongshore boundary of the IHA is identified by an increase in shoreline change
variability compared to adjacent shoreline, not influenced by the inlets.

e The erosion rates were analyzed using linear regression, a statistical method that takes
advantage of the growing database of North Carolina shorelines and which better reflects
the dynamic nature of inlets (rather than the endpoint method used in the OEA).

e Time periods for analysis were selected on an inlet-by-inlet basis, based on the available
shoreline images that best represented the recent history of the inlet shoreline.

e The IHAM assumes homogeneous, erodible sediments; and in areas where the IHAM does
not reflect the influence of underlying geology and dune topography, the Panel used
professional judgement and their knowledge of each inlet to aid in the delineation of the
landward IHA boundary.

The CRC’s Ocean Erodible Area and Ocean Hazard Area identify areas where long-term erosion
and severe storm impacts are significantly higher than other areas on the barrier shorelines. The
maps in this report present the Panel’s recommended IHA for each of the developed inlet
shorelines where the inlet processes risk is equal to or greater than the long-term erosion and storm
impacts. The landward limit of each IHA is defined by a 90-year Risk Line, and a 30-year Risk
Line defines a higher level of risk. Because inlet oscillations make the existing vegetation line a
poor indicator of future conditions, the proposed boundaries are fixed relative to the hybrid-
vegetation line.

The Science Panel on Coastal Hazards recommends that the CRC consider subsequent IHA
boundary updates every five years, to coincide with the oceanfront erosion rate and Ocean Erodible
Area boundary updates. This report is submitted as a replacement for the 2010 report on the
panel’s recommendations.

Summary of New Maps

At most inlets, the proposed IHA has expanded farther away from the inlet along the oceanfront-
inlet shoreline. This longshore boundary was identified using statistical methods based primarily
on standard deviation of relative position of historic shorelines, and to a lesser degree, the actual
erosion rates. These techniques quantified the extent of shoreline variation (i.e., back and forth
movement), and gave the Science Panel the ability to identify the oceanfront-inlet transitional
boundary.

Similarly, to how the Ocean Erodible Area (OEA) boundary along the oceanfront is determined
(90 times the setback factor), the Panel utilized the multiplier 90 times the shoreline change rate
to be the landward-most IHA boundary. However, unlike the oceanfront OEA limit where the
distance is measured from the first line of stable and natural vegetation, the Science Panel’s
landward boundary was measured landward at each transect starting from the landward-most
location of all vegetation lines (hybrid-vegetation line). In some instances, the Science Panel
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utilized their combined professional knowledge of underlying geology and specific inlet-related
processes to modify the landward boundary.

The Panel acknowledged that risk within inlet hazard areas is not the same relative to a specific
point in time, and felt it was important to identify areas within their proposed IHA with greatest
potential to be influenced by inlet processes (erosion). Termed and defined by the Science Panel,
the “30-Year Risk Line” was initially introduced to the CRC in 2010 as a method for delineating
the landward extent of those areas within the proposed IHAs where the Science Panel believed the
risk to be greatest. Like the landward boundary of the IHA, the “30-Year Risk Line” distance was
calculated for each transect by multiplying the shoreline change rate times 30 measured from the
landward-most location of all vegetation lines (hybrid-vegetation line).

It is important to remind the Commission that the terms “30- & 90-Year Risk Lines” are utilized
by the Science Panel to describe their process of identifying areas with greatest potential to be
influenced by both long- and short-term inlet related processes. These terms do not appear in CRC
rule language. It is also important to note that the multipliers of 30 and 90 along with shoreline
change are used in the Commission’s rules for siting oceanfront development, and are not intended
to be predictive in nature, but are an indication of how the shoreline has changed over the preceding
years.

The Science Panel’s proposed IHA boundary maps are attached. The following tables (Tables 1,
2 & 3) summarize boundary area changes, the number of lots less than 15,000 square feet, and
structures greater than 5,000 square feet, that would be influenced by current IHA rules and the
proposed IHA boundaries.
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Table 1. This table illustrates area (acres) based on area of parcels within or intersecting both the existing
IHA and proposed IHA. Negative values represent an acreage reduction, while positive values represent an
acreage increase. Also note that Masonboro Inlet at Wrightsville Beach does not currently have a
designated IHA.

L ocation Existing 2018-Proposed | Difference Increase-
IHA (acres) IHA (acres) (acres) Reduction (%)

Tubbs Inlet 0
at Sunset Beach 182 %.8 e IR
Tubbs Inlet 1235 84.3 -39.2 31.7%
at Ocean Isle
Shallotte Inlet 64.6 216.6 152 235.3%
at Ocean Isle
Shallotte Inlet 0
at Holden Beach 290.5 569.3 278.8 96.0%
Lockwood Folly Inlet 0
at Holden Beach 64.1 189.5 125.4 195.6%
Lockwood Folly Inlet 126.7 229.7 103 81.3%
at Oak Island
Carolina Beach Inlet 1775 346 1685 94.9%
at Carolina Beach
Masonboro Inlet 0
at Wrightsville Beach 0 90.8 90.8 100.0%
Mason Inlet o
at Wrightsville Beach 267.6 125.5 -142.1 -53.1%
Mason Inlet 0
at Figure Eight 267.6 165.6 -102 -38.1%
Rich Inlet 0
at Figure Eight 156.2 253.6 97.4 62.4%
Rich Inlet 0
at Lea-Hutaff Island 117.7 409 291.3 247.5%
New Topsail Inlet 0
at Lea-Hutaff Island 517.1 4144 iy LBk
New Topsail Inlet 256.9 427.4 1705 66.4%
at Topsail Beach
New River Inlet 0
at N. Topsail Beach 85.2 144.8 59.6 70.0%
Bogue Inlet 136.1 4295 203.4 215.6%
at Emerald Isle

TOTAL: 2833 4192.8 1359.5 48.0%

NORTH CAROLINA = ' )
Department of Enviranmental uualv

North Carolina Department of Environmental Quality | Division of Coastal Management
Morehead City Office | 400 Commerce Avenue | Morehead City, North Carolina 28557
252.808.2808 9




Table 2. This table illustrates the number of structures (residential and commercial combined) within or
intersecting either the existing IHA and proposed IHA and have a heated-area greater than 5,000 square
feet. Negative values represent a reduction, while positive values represent an increase.

Structures > 5,000 square feet | IHA (current) | IHA (2018 proposed) | Difference
Tubbs Inlet 0 0 0
at Sunset Beach

Tubbs Inlet

at Ocean Isle S 4 L
Shallotte Inlet

at Ocean Isle 0 1 !
Shallotte Inlet

at Holden Beach S d 4
Lockwood Folly Inlet 0 0 0
at Holden Beach

Lockwood Folly Inlet 0 0 0
at Oak Island

Carolina Beach Inlet 0 0 0
at Carolina Beach

Masonboro Inlet 0 1 1
at Wrightsville Beach

Mason Inlet 1 1 0
at Wrightsville Beach

Mason Inlet

at Figure Eight ; > 4
Rich Inlet

at Figure Eight 2 o !
Rich Inlet

at Lea-Hutaff Island 0 0 0
New Topsail Inlet 0 0 0
at Lea-Hutaff Island

New Topsail Inlet 0 0 0
at Topsail Beach

New River Inlet

at N. Topsail Beach 0 1 11
Bogue Inlet

at Emerald Isle 2 0 -
TOTAL: 24 41 17
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Table 3. This table illustrates the number of lots (residential commercial combined) within, or intersecting
either the existing IHA and proposed IHA, that have a lot less than 15,000 square feet (0.334 acres).
Negative values represent a reduction, while positive values represent an increase.

IHA IHA (2018
Lots < 15,000 sqgft. (0.334 acres) | (current)# | proposed) # of Difference
of Parcels Parcels
Tubbs Inlet
at Sunset Beach 156 16 -140
Tubbs Inlet
at Ocean Isle 20 3 -17
Shallotte Inlet 146 403 ’57
at Ocean Isle
Shallotte Inlet
at Holden Beach 15 173 158
Lockwood Folly Inlet
at Holden Beach 52 156 104
Lockwood Folly Inlet
at Oak Island 49 116 67
Carolina Beach Inlet
at Carolina Beach 0 17 17
Masonboro Inlet
at Wrightsville Beach NA 9 9
Mason Inlet
at Wrightsville Beach 0 0 0
Mason Inlet
at Figure Eight 4 7 3
Rich Inlet
at Figure Eight 8 16 8
Rich Inlet
at Lea-Hutaff Island 3 0 =
New Topsail Inlet 3 . 5
at Lea-Hutaff Island
New Topsail Inlet
at Topsail Beach 230 238 8
New River Inlet
at N. Topsail Beach 137 542 405
Bogue Inlet
at Emerald Isle 1 108 37
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Summary of Proposed Inlet Hazard Area Rule Amendments:

Some may recall that during the 2010 IHA update proposal, progress was eventually halted in part
due to many unanswered questions related to what changes were envisioned for development
standards within the proposed IHAsS, especially given the increased size of the proposed areas. For
this reason, staff is proposing the following concepts to be considered by the Commission while
discussing amendments to existing rule language:

e All existing structures within the new IHAs be grandfathered; clarify that the existing
grandfathering provisions contained within 15A NCAC 07H .0306(a)(5)(L) apply within
IHAsS.

e All lots under 15,000 square feet, platted before the effective date of these amendments, be
grandfathered.

e Remove the distinction between “residential” and “commercial” structures.

e Limitall new construction to 5,000 square feet.

e Remove restrictions on the number of units allowed in a structure.

e Use the calculated erosion rates inside of the IHAs, instead of the rates from the adjacent
OEA:s.

This information is being provided to the Commission as a status update on the Panel’s progress,
and to familiarize the CRC with current IHA rules and the Panel’s proposed boundaries. The
Science Panel’s full report is complete and currently undergoing final review, and will be provided
to the Commission at the February 2019 meeting.

Staff is asking for the Commission’s direction in development of amended rule language to
accompany the newly delineated IHAs and methods report for presentation at the February 2019
meeting.

APPENDIX A: Existing rules pertaining to IHAs
APPENDIX B: Draft 2018 Proposed IHA maps

NORTH CAROLINA = ' )
Department of Environmental Quality

North Carolina Department of Environmental Quality | Division of Coastal Management
Morehead City Office | 400 Commerce Avenue | Morehead City, North Carolina 28557
252.808.2808 1 2




Appendix A: Existing Rule Language Pertaining To IHAs:

15A NCAC 07H .0310 USE STANDARDS FOR INLET HAZARD AREAS

(@) Inlet areas as defined by Rule .0304 of this Section are subject to inlet migration, rapid and severe changes in
watercourses, flooding and strong tides. Due to this extremely hazardous nature of the Inlet Hazard Areas, all
development within these areas shall be permitted in accordance with the following standards:

1) All development in the inlet hazard area shall be set back from the first line of stable natural
vegetation a distance equal to the setback required in the adjacent ocean hazard area;

2 Permanent structures shall be permitted at a density of no more than one commercial or residential
unit per 15,000 square feet of land area on lots subdivided or created after July 23, 1981;

3) Only residential structures of four units or less or non-residential structures of less than 5,000 square

feet total floor area shall be allowed within the inlet hazard area, except that access roads to those
areas and maintenance and replacement of existing bridges shall be allowed;

4 Established common-law and statutory public rights of access to the public trust lands and waters
in Inlet Hazard Areas shall not be eliminated or restricted. Development shall not encroach upon
public accessways nor shall it limit the intended use of the accessways;

(5) All other rules in this Subchapter pertaining to development in the ocean hazard areas shall be
applied to development within the Inlet Hazard Areas.

(b) The inlet hazard area setback requirements shall not apply to the types of development exempted from the
ocean setback rules in 15A NCAC 7H .0309(a), nor, to the types of development listed in 15A NCAC 7H .0309(c).
(c) Inaddition to the types of development excepted under Rule .0309 of this Section, small scale, non-essential
development that does not induce further growth in the Inlet Hazard Area, such as the construction of single-
family piers and small scale erosion control measures that do not interfere with natural inlet movement, may be
permitted on those portions of shoreline within a designated Inlet Hazard Area that exhibit features characteristic
of Estuarine Shoreline. Such features include the presence of wetland vegetation, lower wave energy, and lower
erosion rates than in the adjoining Ocean Erodible Area. Such development shall be permitted under the standards
set out in Rule .0208 of this Subchapter. For the purpose of this Rule, small scale is defined as those projects
which are eligible for authorization under 15A NCAC 7H .1100, .1200 and 7K .0203.

History Note: Filed as a Temporary Amendment Eff. October 30, 1981, for a period of 70 days to expire on
January 8, 1982;
Filed as an Emergency Rule Eff. September 11, 1981, for a period of 120 days to expire on
January 8, 1982;
Authority G.S. 113A-107; 113A-113(b); 113A-124;
Eff. December 1, 1981;
Amended Eff. April 1, 1999; April 1, 1996; December 1, 1992; December 1, 1991;
March 1, 1988.

15ANCAC 07H .0309 USE STANDARDS FOR OCEAN HAZARD AREAS:
EXCEPTIONS

(@) The following types of development shall be permitted seaward of the oceanfront setback requirements of
Rule .0306(a) of the Subchapter if all other provisions of this Subchapter and other state and local regulations are

met:
Q) campsites;
(2) driveways and parking areas with clay, packed sand or gravel;
3) elevated decks not exceeding a footprint of 500 square feet;
4) beach accessways consistent with Rule .0308(c) of this Subchapter;
(5) unenclosed, uninhabitable gazebos with a footprint of 200 square feet or less;
(6) uninhabitable, single-story storage sheds with a foundation or floor consisting of wood, clay, packed
sand or gravel, and a footprint of 200 square feet or less;
@) temporary amusement stands;
(8) sand fences; and
9) swimming pools.
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In all cases, this development shall be permitted only if it is landward of the vegetation line or static vegetation
line, whichever is applicable; involves no alteration or removal of primary or frontal dunes which would
compromise the integrity of the dune as a protective landform or the dune vegetation; has overwalks to protect
any existing dunes; is not essential to the continued existence or use of an associated principal development; is
not required to satisfy minimum requirements of local zoning, subdivision or health regulations; and meets all
other non-setback requirements of this Subchapter.

(b) Where application of the oceanfront setback requirements of Rule .0306(a) of this Subchapter would preclude
placement of permanent substantial structures on lots existing as of June 1, 1979, buildings shall be permitted
seaward of the applicable setback line in ocean erodible areas, but not inlet hazard areas or unvegetated beach
areas, if each of the following conditions are met:

1) The development is set back from the ocean the maximum feasible distance possible on the existing
lot and the development is designed to minimize encroachment into the setback area;

(@) The development is at least 60 feet landward of the vegetation line or static vegetation line,
whichever is applicable;

3) The development is not located on or in front of a frontal dune, but is entirely behind the landward
toe of the frontal dune;

4) The development incorporates each of the following design standards, which are in addition to those

required by Rule .0308(d) of this Subchapter.

(A) All pilings shall have a tip penetration that extends to at least four feet below mean sea
level;

(B) The footprint of the structure shall be no more than 1,000 square feet, and the total floor
area of the structure shall be no more than 2,000 square feet. For the purpose of this
Section, roof-covered decks and porches that are structurally attached shall be included in
the calculation of footprint;

© Driveways and parking areas shall be constructed of clay, packed sand or gravel except in
those cases where the development does not abut the ocean and is located landward of a
paved public street or highway currently in use. In those cases concrete, asphalt or
turfstone may also be used;

(D) No portion of a building’s total floor area, including elevated portions that are cantilevered,
knee braced or otherwise extended beyond the support of pilings or footings, may extend
oceanward of the total floor area of the landward-most adjacent building. When the
geometry or orientation of a lot precludes the placement of a building in line with the
landward most adjacent structure of similar use, an average line of construction shall be
determined by the Division of Coastal Management on a case-by-case basis in order to
determine an ocean hazard setback that is landward of the vegetation line, static vegetation
line or measurement line, whichever is applicable, a distance no less than 60 feet.

(5) All other provisions of this Subchapter and other state and local regulations are met. If the
development is to be serviced by an on-site waste disposal system, a copy of a valid permit for such

a system shall be submitted as part of the CAMA permit application.

(c) Reconfiguration and development of lots and projects that have a grandfather status under Paragraph (b) of
this Rule shall be allowed provided that the following conditions are met:

1) Development is setback from the first line of stable natural vegetation a distance no less than that
required by the applicable exception;
2 Reconfiguration shall not result in an increase in the number of buildable lots within the Ocean

Hazard AEC or have other adverse environmental consequences.
For the purposes of this Rule, an existing lot is a lot or tract of land which, as of June 1, 1979, is specifically
described in a recorded plat and which cannot be enlarged by combining the lot or tract of land with a contiguous
lot(s) or tract(s) of land under the same ownership. The footprint is defined as the greatest exterior dimensions
of the structure, including covered decks, porches, and stairways, when extended to ground level.
(d) The following types of water dependent development shall be permitted seaward of the oceanfront setback
requirements of Rule .0306(a) of this Section if all other provisions of this Subchapter and other state and local
regulations are met:
Q) piers providing public access; and
2 maintenance and replacement of existing state-owned bridges and causeways and accessways to
such bridges.
(e) Replacement or construction of a pier house associated with an ocean pier shall be permitted if each of the

following conditions is met:
=
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1) The ocean pier provides public access for fishing and other recreational purposes whether on a
commercial, public, or nonprofit basis;

(@) Commercial, non-water dependent uses of the ocean pier and associated pier house shall be limited
to restaurants and retail services. Residential uses, lodging, and parking areas shall be prohibited,;

(3) The pier house shall be limited to a maximum of two stories;

4) A new pier house shall not exceed a footprint of 5,000 square feet and shall be located landward of
mean high water;

(5) A replacement pier house may be rebuilt not to exceed its most recent footprint or a footprint of
5,000 square feet, whichever is larger;

(6) The pier house shall be rebuilt to comply with all other provisions of this Subchapter; and

@) If the pier has been destroyed or rendered unusable, replacement or expansion of the associated pier

house shall be permitted only if the pier is being replaced and returned to its original function.

(f) In addition to the development authorized under Paragraph (d) of this Rule, small scale, non-essential
development that does not induce further growth in the Ocean Hazard Area, such as the construction of single
family piers and small scale erosion control measures that do not interfere with natural oceanfront processes, shall
be permitted on those non-oceanfront portions of shoreline that exhibit features characteristic of an Estuarine
Shoreline. Such features include the presence of wetland vegetation, and lower wave energy and erosion rates
than in the adjoining Ocean Erodible Area. Such development shall be permitted under the standards set out in
Rule .0208 of this Subchapter. For the purpose of this Rule, small scale is defined as those projects which are
eligible for authorization under 15A NCAC 07H .1100, .1200 and 07K .0203.

(g) Transmission lines necessary to transmit electricity from an offshore energy-producing facility may be
permitted provided that each of the following conditions is met:

1) The transmission lines are buried under the ocean beach, nearshore area, and primary and frontal
dunes, all as defined in Rule 07H .0305, in such a manner so as to ensure that the placement of the
transmission lines involves no alteration or removal of the primary or frontal dunes; and

2 The design and placement of the transmission lines shall be performed in a manner so as not to
endanger the public or the public's use of the beach.

History Note:  Authority G.S. 113A-107(a); 113A-107(b); 113A-113(b)(6)a; 113A-113(b)(6)b; 113A-113(b)(6)d;
113A-124;
Eff. February 2, 1981;
Amended Eff. June 1, 2010; February 1, 2006; September 17, 2002 pursuant to S.L. 2002-116;
August 1, 2000; August 1, 1998; April 1, 1996; April 1, 1995; February 1, 1993; January 1, 1991;
April 1, 1987.

15A NCAC 07H .0308 SPECIFIC USE STANDARDS FOR OCEAN HAZARD AREAS
(@) Ocean Shoreline Erosion Control Activities:
1) Use Standards Applicable to all Erosion Control Activities:

(A) All oceanfront erosion response activities shall be consistent with the general policy
statements in 15A NCAC 07M .0200.

(B) Permanent erosion control structures may cause significant adverse impacts on the value
and enjoyment of adjacent properties or public access to and use of the ocean beach, and,
therefore, are prohibited. Such structures include bulkheads, seawalls, revetments, jetties,
groins and breakwaters.

© Rules concerning the use of oceanfront erosion response measures apply to all oceanfront
properties without regard to the size of the structure on the property or the date of its
construction.

(D) All permitted oceanfront erosion response projects, other than beach bulldozing and
temporary placement of sandbag structures, shall demonstrate sound engineering for their
planned purpose.

(E) Shoreline erosion response projects shall not be constructed in beach or estuarine areas that
sustain substantial habitat for fish and wildlife species, as identified by natural resource
agencies during project review, unless mitigation measures are incorporated into project
design, as set forth in Rule .0306(i) of this Section.

(F) Project construction shall be timed to minimize adverse effects on biological activity.
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(©)] Prior to completing any erosion response project, all exposed remnants of or debris from
failed erosion control structures must be removed by the permittee.

(H) Erosion control structures that would otherwise be prohibited by these standards may be
permitted on finding by the Division that:

(i the erosion control structure is necessary to protect a bridge which provides the
only existing road access on a barrier island, that is vital to public safety, and is
imminently threatened by erosion as defined in provision (a)(2)(B) of this Rule;

(i) the erosion response measures of relocation, beach nourishment or temporary
stabilization are not adequate to protect public health and safety; and

(iii) the proposed erosion control structure will have no adverse impacts on adjacent
properties in private ownership or on public use of the beach.

()] Structures that would otherwise be prohibited by these standards may also be permitted on
finding by the Division that:

0] the structure is necessary to protect a state or federally registered historic site that
is imminently threatened by shoreline erosion as defined in provision (a)(2)(B) of
this Rule;

(i) the erosion response measures of relocation, beach nourishment or temporary

stabilization are not adequate and practicable to protect the site;
(iii) the structure is limited in extent and scope to that necessary to protect the site; and
(iv) any permit for a structure under this Part (1) may be issued only to a sponsoring
public agency for projects where the public benefits outweigh the short or long
range adverse impacts. Additionally, the permit shall include conditions
providing for mitigation or minimization by that agency of any unavoidable
adverse impacts on adjoining properties and on public access to and use of the

beach.
) Structures that would otherwise be prohibited by these standards may also be permitted on

finding by the Division that:

Q) the structure is necessary to maintain an existing commercial navigation channel
of regional significance within federally authorized limits;

(i) dredging alone is not practicable to maintain safe access to the affected channel;

(iii) the structure is limited in extent and scope to that necessary to maintain the
channel;

(iv) the structure shall not adversely impact fisheries or other public trust resources;
and

(V) any permit for a structure under this Part (J) may be issued only to a sponsoring

public agency for projects where the public benefits outweigh the short or long
range adverse impacts. Additionally, the permit shall include conditions
providing for mitigation or minimization by that agency of any unavoidable
adverse impacts on adjoining properties and on public access to and use of the
beach.

(K) The Commission may renew a permit for an erosion control structure issued pursuant to a
variance granted by the Commission prior to 1 July 1995. The Commission may authorize
the replacement of a permanent erosion control structure that was permitted by the
Commission pursuant to a variance granted by the Commission prior to 1 July 1995 if the
Commission finds that:

(i the structure will not be enlarged beyond the dimensions set out in the permit;

(i) there is no practical alternative to replacing the structure that will provide the same
or similar benefits; and

(iii) the replacement structure will comply with all applicable laws and with all rules,
other than the rule or rules with respect to which the Commission granted the
variance, that are in effect at the time the structure is replaced.

L) Proposed erosion response measures using innovative technology or design shall be
considered as experimental and shall be evaluated on a case-by-case basis to determine
consistency with 1I5A NCAC 07M .0200 and general and specific use standards within this
Section.

(2) Temporary Erosion Control Structures:
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(A)

(B)

©

(D)

B

(F)

©)

Permittable temporary erosion control structures shall be limited to sandbags placed
landward of mean high water and parallel to the shore.
Temporary erosion control structures as defined in Part (2)(A) of this Subparagraph shall
be used to protect only imminently threatened roads and associated right of ways, and
buildings and their associated septic systems. A structure is considered imminently
threatened if its foundation, septic system, or right-of-way in the case of roads, is less than
20 feet away from the erosion scarp. Buildings and roads located more than 20 feet from
the erosion scarp or in areas where there is no obvious erosion scarp may also be found to
be imminently threatened when site conditions, such as a flat beach profile or accelerated
erosion, increase the risk of imminent damage to the structure.
Temporary erosion control structures shall be used to protect only the principal structure
and its associated septic system, but not appurtenances such as pools, gazebos, decks or
any amenity that is allowed as an exception to the erosion setback requirement.
Temporary erosion control structures may be placed seaward of a septic system when there
is no alternative to relocate it on the same or adjoining lot so that it is landward of or in line
with the structure being protected.
Temporary erosion control structures shall not extend more than 20 feet past the sides of
the structure to be protected. The landward side of such temporary erosion control
structures shall not be located more than 20 feet seaward of the structure to be protected or
the right-of-way in the case of roads. If a building or road is found to be imminently
threatened and at an increased risk of imminent damage due to site conditions such as a flat
beach profile or accelerated erosion, temporary erosion control structures may be located
more than 20 feet seaward of the structure being protected. In cases of increased risk of
imminent damage, the location of the temporary erosion control structures shall be
determined by the Director of the Division of Coastal Management or their designee in
accordance with Part (2)(A) of this Subparagraph.
Temporary erosion control structures may remain in place for up to two years after the date
of approval if they are protecting a building with a total floor area of 5000 sq. ft. or less
and its associated septic system, or, for up to five years for a building with a total floor area
of more than 5000 sq. ft. and its associated septic system. Temporary erosion control
structures may remain in place for up to five years if they are protecting a bridge or a road.
The property owner shall be responsible for removal of the temporary structure within 30
days of the end of the allowable time period.
Temporary sandbag erosion control structures may remain in place for up to eight years
from the date of approval if they are located in a community that is actively pursuing a
beach nourishment project, or if they are located in an Inlet Hazard Area adjacent to an
inlet for which a community is actively pursuing an inlet relocation or stabilization project
in accordance with G.S. 113A-115.1. For purposes of this Rule, a community is considered
to be actively pursuing a beach nourishment, inlet relocation or stabilization project if it
has:
0] an active CAMA permit, where necessary, approving such project; or
(i) been identified by a U.S. Army Corps of Engineers' Beach Nourishment
Reconnaissance Study, General Reevaluation Report, Coastal Storm Damage
Reduction Study or an ongoing feasibility study by the U.S. Army Corps of
Engineers and a commitment of local or federal money, when necessary; or
(iii) received a favorable economic evaluation report on a federal project; or
(iv) is in the planning stages of a project designed by the U.S. Army Corps of
Engineers or persons meeting applicable State occupational licensing
requirements and initiated by a local government or community with a
commitment of local or state funds to construct the project and the identification
of the financial resources or funding bases necessary to fund the beach
nourishment, inlet relocation or stabilization project.
If beach nourishment, inlet relocation or stabilization is rejected by the sponsoring agency
or community, or ceases to be actively planned for a section of shoreline, the time extension
is void for that section of beach or community and existing sandbags are subject to all
applicable time limits set forth in Part (F) of this Subparagraph.
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(H)

0
V)
(K)

L)
(M)

(N)

Once the temporary erosion control structure is determined by the Division of Coastal

Management to be unnecessary due to relocation or removal of the threatened structure, a

storm protection project constructed by the U.S. Army Corps of Engineers, a large-scale

beach nourishment project, an inlet relocation or stabilization project, it shall be removed
by the property owner within 30 days of official notification from the Division of Coastal

Management regardless of the time limit placed on the temporary erosion control structure.

Removal of temporary erosion control structures is not required if they are covered by

dunes with stable and natural vegetation.

The property owner shall be responsible for the removal of remnants of all portions of any

damaged temporary erosion control structure.

Sandbags used to construct temporary erosion control structures shall be tan in color and

three to five feet wide and seven to 15 feet long when measured flat. Base width of the

structure shall not exceed 20 feet, and the height shall not exceed six feet.

Soldier pilings and other types of devices to anchor sandbags shall not be allowed.

An imminently threatened structure may be protected only once, regardless of ownership,

unless the threatened structure is located in a community that is actively pursuing a beach

nourishment project, or in an Inlet Hazard Area and in a community that is actively
pursuing an inlet relocation or stabilization project in accordance with (G) of this

Subparagraph. Existing temporary erosion control structures located in Inlet Hazard Areas

may be eligible for an additional eight year permit extension provided that the structure

being protected is still imminently threatened, the temporary erosion control structure is in
compliance with requirements of this Subchapter and the community in which it is located
is actively pursuing a beach nourishment, inlet relocation or stabilization project in
accordance with Part (G) of this Subparagraph. In the case of a building, a temporary
erosion control structure may be extended, or new segments constructed, if additional areas
of the building become imminently threatened. Where temporary structures are installed
or extended incrementally, the time period for removal under Part (F) or (G) of this

Subparagraph shall begin at the time the initial erosion control structure is installed. For

the purpose of this Rule:

0] a building and septic system shall be considered as separate structures.

(i) a road or highway shall be allowed to be incrementally protected as sections
become imminently threatened. The time period for removal of each section of
sandbags shall begin at the time that section is installed in accordance with Part
(F) or (G) of this Subparagraph.

Existing sandbag structures may be repaired or replaced within their originally permitted

dimensions during the time period allowed under Part (F) or (G) of this Subparagraph.

3) Beach Nourishment. Sand used for beach nourishment shall be compatible with existing grain size
and in accordance with 1I5A NCAC 07H .0312.

4 Beach Bulldozing. Beach bulldozing (defined as the process of moving natural beach material from
any point seaward of the first line of stable vegetation to create a protective sand dike or to obtain
material for any other purpose) is development and may be permitted as an erosion response if the
following conditions are met:

(A)

(B)
(©)
(D)
(E)

The area on which this activity is being performed shall maintain a slope of adequate grade
S0 as to not endanger the public or the public's use of the beach and shall follow the pre-
emergency slope as closely as possible. The movement of material utilizing a bulldozer,
front end loader, backhoe, scraper, or any type of earth moving or construction equipment
shall not exceed one foot in depth measured from the pre-activity surface elevation;

The activity shall not exceed the lateral bounds of the applicant's property unless he has
permission of the adjoining land owner(s);

Movement of material from seaward of the mean low water line will require a CAMA
Major Development and State Dredge and Fill Permit;

The activity shall not increase erosion on neighboring properties and shall not have an
adverse effect on natural or cultural resources;

The activity may be undertaken to protect threatened on-site waste disposal systems as well
as the threatened structure's foundations.

(b) Dune Establishment and Stabilization. Activities to establish dunes shall be allowed so long as the following

conditions are met:

Department of Environmental Quality

DEQ>
~| EQ>

North Carolina Department of Environmental Quality | Division of Coastal Management
Morehead City Office | 400 Commerce Avenue | Morehead City, North Carolina 28557

252.808.2808 18



(1)
()
3)
(4)
8

()

Any new dunes established shall be aligned to the greatest extent possible with existing adjacent
dune ridges and shall be of the same general configuration as adjacent natural dunes.

Existing primary and frontal dunes shall not, except for beach nourishment and emergency
situations, be broadened or extended in an oceanward direction.

Adding to dunes shall be accomplished in such a manner that the damage to existing vegetation is
minimized. The filled areas shall be immediately replanted or temporarily stabilized until planting
can be successfully completed.

Sand used to establish or strengthen dunes shall be of the same general characteristics as the sand
in the area in which it is to be placed.

No new dunes shall be created in inlet hazard areas.

Sand held in storage in any dune, other than the frontal or primary dune, may be redistributed within
the AEC provided that it is not placed any farther oceanward than the crest of a primary dune or
landward toe of a frontal dune.

No disturbance of a dune area shall be allowed when other techniques of construction can be utilized
and alternative site locations exist to avoid unnecessary dune impacts.

(c) Structural Accessways:

(1)

()

3

(4)

Structural accessways shall be permitted across primary dunes so long as they are designed and
constructed in a manner that entails negligible alteration on the primary dune. Structural accessways
shall not be considered threatened structures for the purpose of Paragraph (a) of this Rule.

An accessway shall be conclusively presumed to entail negligible alteration of a primary dune

provided that:

(A) The accessway is exclusively for pedestrian use;

(B) The accessway is less than six feet in width;

© The accessway is raised on posts or pilings of five feet or less depth, so that wherever

possible only the posts or pilings touch the frontal dune. Where this is deemed impossible,
the structure shall touch the dune only to the extent absolutely necessary. In no case shall
an accessway be permitted if it will diminish the dune's capacity as a protective barrier
against flooding and erosion; and
(D) Any areas of vegetation that are disturbed are revegetated as soon as feasible.
An accessway which does not meet Part (2)(A) and (B) of this Paragraph shall be permitted only if
it meets a public purpose or need which cannot otherwise be met and it meets Part (2)(C) of this
Paragraph. Public fishing piers shall not be deemed to be prohibited by this Rule, provided all other
applicable standards are met.
In order to avoid weakening the protective nature of primary and frontal dunes a structural
accessway (such as a "Hatteras ramp™) shall be provided for any off-road vehicle (ORV) or
emergency vehicle access. Such accessways shall be no greater than 10 feet in width and shall be
constructed of wooden sections fastened together over the length of the affected dune area.

(d) Building Construction Standards. New building construction and any construction identified in .0306(a)(5)
and 07J .0210 shall comply with the following standards:

1)

()
3)

(4)

History Note:

In order to avoid danger to life and property, all development shall be designed and placed so as to
minimize damage due to fluctuations in ground elevation and wave action in a 100-year storm. Any
building constructed within the ocean hazard area shall comply with relevant sections of the North
Carolina Building Code including the Coastal and Flood Plain Construction Standards and the local
flood damage prevention ordinance as required by the National Flood Insurance Program. If any
provision of the building code or a flood damage prevention ordinance is inconsistent with any of
the following AEC standards, the more restrictive provision shall control.

All building in the ocean hazard area shall be on pilings not less than eight inches in diameter if
round or eight inches to a side if square.

All pilings shall have a tip penetration greater than eight feet below the lowest ground elevation
under the structure. For those structures so located on or seaward of the primary dune, the pilings
shall extend to five feet below mean sea level.

All foundations shall be adequately designed to be stable during applicable fluctuations in ground
elevation and wave forces during a 100-year storm. Cantilevered decks and walkways shall meet
this standard or shall be designed to break-away without structural damage to the main structure.

Authority G.S. 113A-107(a); 113A-107(b); 113A-113(b)(6)a.,b.,d.; 113A-115.1; 113A-124;

Eff. June 1, 1979;
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Filed as a Temporary Amendment Eff. June 20, 1989, for a period of 180 days to expire on
December 17, 1989;

Amended Eff. August 3, 1992; December 1, 1991; March 1, 1990; December 1, 1989;

RRC Objection Eff. November 19, 1992 due to ambiguity;

RRC Objection Eff. January 21, 1993 due to ambiguity;

Amended Eff. March 1, 1993; December 28, 1992;

RRC Objection Eff. March 16, 1995 due to ambiguity;

Amended Eff. April 1, 1999; February 1, 1996; May 4, 1995;

Temporary Amendment Eff. July 3, 2000; May 22, 2000;

Amended Eff. May 1, 2013; July 1, 2009; April 1, 2008; February 1, 2006; August 1, 2002.

15A NCAC 07H .0304 AECS WITHIN OCEAN HAZARD AREAS

The ocean hazard AECs contain all of the following areas:

1)

)

@)

Ocean Erodible Area. This is the area where there exists a substantial possibility of excessive
erosion and significant shoreline fluctuation. The oceanward boundary of this area is the mean low
water line. The landward extent of this area is the distance landward from the first line of stable and
natural vegetation as defined in 15A NCAC 07H .0305(a)(5) to the recession line established by
multiplying the long-term annual erosion rate times 90; provided that, where there has been no
long-term erosion or the rate is less than two feet per year, this distance shall be set at 120 feet
landward from the first line of stable natural vegetation. For the purposes of this Rule, the erosion
rates are the long-term average based on available historical data. The current long-term average
erosion rate data for each segment of the North Carolina coast is depicted on maps entitled "2011
Long-Term Average Annual Shoreline Rate Update" and approved by the Coastal Resources
Commission on May 5, 2011 (except as such rates may be varied in individual contested cases or in
declaratory or interpretive rulings). In all cases, the rate of shoreline change shall be no less than
two feet of erosion per year. The maps are available without cost from any Local Permit Officer or
the Division of Coastal Management on the internet at http://www.nccoastalmanagement.net.
Inlet Hazard Area. The inlet hazard areas are natural-hazard areas that are especially vulnerable to
erosion, flooding, and other adverse effects of sand, wind, and water because of their proximity to
dynamic ocean inlets. This area extends landward from the mean low water line a distance sufficient
to encompass that area within which the inlet migrates, based on statistical analysis, and shall
consider such factors as previous inlet territory, structurally weak areas near the inlet, and external
influences such as jetties and channelization. The areas on the maps identified as suggested Inlet
Hazard Areas included in the report entitled INLET HAZARD AREAS, The Final Report and
Recommendations to the Coastal Resources Commission, 1978, as amended in 1981, by Loie J.
Priddy and Rick Carraway are incorporated by reference and are hereby designated as Inlet Hazard
Avreas, except for:
@ the Cape Fear Inlet Hazard Area as shown on the map does not extend northeast of the Bald
Head Island marina entrance channel; and
(b) the former location of Mad Inlet, which closed in 1997.
In all cases, the Inlet Hazard Area shall be an extension of the adjacent ocean erodible areas
and in no case shall the width of the inlet hazard area be less than the width of the adjacent
ocean erodible area. This report is available for inspection at the Department of
Environmental Quality, Division of Coastal Management, 400 Commerce Avenue,
Morehead City, North Carolina or at the website referenced in Item (1) of this Rule.
Photocopies are available at no charge.
Unvegetated Beach Area. Beach areas within the Ocean Hazard Area where no stable natural
vegetation is present may be designated as an Unvegetated Beach Area on either a permanent or
temporary basis as follows:
@ An area appropriate for permanent designation as an Unvegetated Beach Area is a dynamic
area that is subject to rapid unpredictable landform change due to wind and wave action.
The areas in this category shall be designated following studies by the Division of Coastal
Management. These areas shall be designated on maps approved by the Coastal Resources
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North Carolina Department of Environmental Quality | Division of Coastal Management
Morehead City Office | 400 Commerce Avenue | Morehead City, North Carolina 28557
252.808.2808 2 O



History Note:

Commission and available without cost from any Local Permit Officer or the Division of
Coastal Management on the internet at the website referenced in Item (1) of this Rule.

(b) An area that is suddenly unvegetated as a result of a hurricane or other major storm event
may be designated by the Coastal Resources Commission as an Unvegetated Beach Area
for a specific period of time, or until the vegetation has re-established in accordance with
15ANCAC 07H .0305(a)(5). At the expiration of the time specified or the re-establishment
of the vegetation, the area shall return to its pre-storm designation.

Authority G.S. 113A-107; 113A-107.1; 113A-113; 113A-124;

Eff. September 9, 1977;

Amended Eff. December 1, 1993; November 1, 1988; September 1, 1986; December 1, 1985;
Temporary Amendment Eff. October 10, 1996;

Amended Eff. April 1, 1997;

Temporary Amendment Eff. October 10, 1996 Expired on July 29, 1997;

Temporary Amendment Eff. October 22, 1997;

Amended Eff. July 1, 2016; September 1, 2015; May 1, 2014; February 1, 2013; January 1, 2010;
February 1, 2006; October 1, 2004; April 1, 2004; August 1, 1998.

Department of Enviranmental Dmlv

North Carolina Department of Environmental Quality | Division of Coastal Management
Morehead City Office | 400 Commerce Avenue | Morehead City, North Carolina 28557
252.808.2808 2 1



APPENIX B: Draft 2018 Proposed IHA map
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Figure 2. Proposed IHA Boundary at Tubbs Inlet - Ocean Isle
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Figure 5. Proposed IHA Boundary Update at Lockwood Folly Inlet - Holden Beach
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Figure 6. Proposed IHA Boundary Update at Lockwood Folly Inlet - Oak Island
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Figure 9. Proposed IHA Boundary Update at Mason Inlet - Wrightsville Beach
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Figure 10. Proposed IHA Boundary Update at Mason Inlet - Figure Eight Island

ason Ihiet at Figure Eight _m_mso_

\
\

I IHA - 2018 Science Panel _uBUDmma

i IHA - - 1979 ‘ﬁmw_maﬁm? =T
Ocean-Inlet Transition mo::amQ
30-Year Risk _._:m

90-Year Risk Line

s|— Hybrid-Vegetation

ivision of Coastal Management 400 Commerce Avenue, Morehead Cit

gt I.-i-

et [

jlh.—...q

an = A=

B G = F |

l.v-..#ll

rd Area

Mreea iRt

%

\2

250 500 1,000 1,500

21 _u 00

= Feet

2016 Background _Bmmmné

Contact ken.richardson@ncdenr.gov -

1
452-808-2808

32



Figure 11. Proposed IHA Boundary Update at Rich Inlet - Figure Eight Island
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