NC COASTAL RESOURCES COMMISSION

November 30 - December 1, 2016
Hilton Double Tree
Atlantic Beach, NC

The State Government Ethics Act mandates that at the beginning of any meeting the Chair remind all the members of their duty to avoid
conflicts of interest and inquire as to whether any member knows of any conflict of interest or potential conflict with respect to matters
to come before the Commission. If any member knows of a conflict of interest or potential conflict, please state so at this time.

Wednesday, November 30t

1:00
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3:30

4:15
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5:00

5:30

COASTAL RESOURCES ADVISORY COUNCIL MEETING (Hatteras/Pamlico Rm)

COMMISSION CALL TO ORDER™* (Cape Lookout/Cape Fear/Atlantic Rm)
¢ Roll Call

e  Chair’s Comments

VARIANCES
e Water’s Edge HOA - (CRC-VR-16-10), Pender County, New dredging in SAV

BREAK

ACTION ITEMS

e Public Comments & Adoption 15A NCAC 7H .0306 General Use Standards
For Ocean Hazard Areas - Grandfathering Provisions (CRC-16-38)

o Fiscal Analysis Approval — 15A NCAC 7H .0308; 7H .1704; 1705 -
Temporary Erosion Control Structures (CRC-16-39)

¢ New Hanover County Comprehensive LUP Certification (CRC-16-40)

o Fiscal Analysis Approval - 15A NCAC 7L Planning & Management
Grant Program & Local Gov’t Input (CRC-16-41)

BEACH AND INLET MANAGEMENT
e Draft USACE and DEQ Dredging MOA

e Commission Discussion

RECESS

Thursday, December 1%

9:00

9:30

10:30

CoMMISSION CALL TO ORDER* (Cape Lookout/Cape Fear/Atlantic Rm)
e Roll Call

Chair’s Comments

Approval of September 13-14, 2016 Meeting Minutes

Executive Secretary’s Report

CRAC Report

COASTAL ISSUES
e Overview of Hurricane Matthew Impacts

¢ Preliminary Flood Insurance Rate Maps (FIRMs) for Coastal NC —
Purpose, Process, and Results

CRC RULE DEVELOPMENT

Greg “rudi” Rudolph, Chair

Frank Gorham, Chair

Jason Dail, Christine Goebel, Esq.
Stephen Coggins, Esq.

Tancred Miller
Tancred Miller

Mike Christenbury
Rachel Love-Adrick

Greg ‘rudi” Rudolph
Todd Roessler, Esq.

Frank Gorham, Chair

Frank Gorham, Chair
Braxton Davis
Greg “rudi” Rudolph, Chair

Frank Jennings
Jonathan Howell
Debbie Wilson

Greg “rudi” Rudolph
Spencer Rogers



o Amendments to 15A NCAC 7H .1300 Development Line Procedures Ken Richardson
Mean High Water, Easements and Other Lines (CRC-16-42)

e Amendments to 15A NCAC 7H .2200 Free Standing Moorings - Jonathan Howell
Osprey Poles (CRC-16-43)
o Sediment Criteria — Sampling Methodology (CRC-16-44) Ken Richardson
11:30 PuBLIC INPUT AND COMMENT Frank Gorham, Chair
11:45 OLD/NEW BUSINESS Frank Gorham, Chair

12:00 ADJOURN

Executive Order 34 mandates that in transacting Commission business, each person appointed by the governor shall act always in the best interest of the
public without regard for his or her financial interests. To this end, each appointee must recuse himself or herself from voting on any matter on which the
appointee has a financial interest. Commissioners having a question about a conflict of interest or potential conflict should consult with the Chairman or
legal counsel.

* Times indicated are only for guidance and will change. The Commission will proceed through the agenda until completed.

) -
N.C. Division of Coastal Management
www.nccoastalmanagement.net
Next Meeting: February 7-8, 2017; Atlantic Beach
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PAT McCRORY

Governor

DONALD R. VAN DER VAART

Environmental Secretary
Quality
TO: The Coastal Resources Commission
FROM: Christine A. Goebel, Assistant General Counsel w"
DATE: November 16, 2016 (for the November 30- December 1, 2016 CRC Meeting)
RE: Variance Request by Water’s Edge Homeowners’ Association, Inc.

(CRC-VR-16-10)

Petitioner Water’s Edge Homeowners’ Association, Inc. (“HOA” or “Petitioner”) owns
common-area piers which extend from the subdivision property on the Atlantic Intracoastal
Waterway (“AIWW?) in Pender County. The subdivision developer built 9 slips on the ATWW in
2004 which extended into the waterbody out to the AIWW channel setback and which had depths
in 2004 which ranged from -1.91° to -3.92° NGVD °29. In 2008, Petitioner started the CAMA
permit process seeking to dredge the slips but halted the process once objections were raised
concerning impacts to SAV and SAV habitat by DCM, DWQ, DMF and WRC. In May of 2005,
Petitioner again sought a CAMA permit in order to dredge SAV and SAV habitat. Water depths
at the site now range from -0.82’ to -3.0° nlw. After the same resource agencies raised concerns
similar to those noted in 2008, DCM denied Petitioner’s permit application on December 4, 2015.
Petitioner now seeks a variance from the Commission’s rules which requires dredging avoid
significant adverse impacts upon SAV and which requires navigation channels and boat basins to
avoid beds of SAV, which are noted in the denial letter.

The following additional information is attached to this memorandum:

Attachment A: Relevant Rules

Attachment B: Stipulated Facts

Attachment C: Petitioner’s Positions and Staff’s Responses to Variance Criteria
Attachment D: Petitioner’s Variance Request Materials

Attachment E: Stipulated Exhibits including powerpoint

cc(w/enc.): Stephen D. Coggins, Petitioner’s Attorney, electronically

Mary Lucasse, Special Deputy AG and CRC Counsel, electronically

State of North Carolina | Environmental Quality
217 West Jones Street | 1601 Mail Service Center | Raleigh. North Carolina 27699-1601
919 707 8600
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RELEVANT STATUTES OR RULES APPENDIX A
SECTION .0200 - THE ESTUARINE AND OCEAN SYSTEMS

15A NCAC 07H .0201 ESTUARINE AND OCEAN SYSTEM CATEGORIES
Included within the estuarine and ocean system are the following AEC categories: estuarine
waters, coastal wetlands, public trust areas, and estuarine and public trust shorelines. Each of the
AECs is either geographically within the estuary or, because of its location and nature, may
significantly affect the estuarine and ocean system.

15A NCAC 07H .0202 SIGNIFICANCE OF THE SYSTEMS APPROACH IN
ESTUARIES

The management program must embrace all characteristics, processes, and features of the whole
system and not characterize individually any one component of an estuary. The AECs are
interdependent and ultimately require management as a unit. Any alteration, however slight, in a
given component of the estuarine and ocean system may result in unforeseen consequences in
what may appear as totally unrelated areas of the estuary. For example, destruction of wetlands
may have harmful effects on estuarine waters which are also areas within the public trust. As a
unified system, changes in one AEC category may affect the function and use within another
category.

15A NCAC 07H .0203 MANAGEMENT OBJECTIVE OF THE ESTUARINE AND
OCEAN SYSTEM

It is the objective of the Coastal Resources Commission to conserve and manage estuarine
waters, coastal wetlands, public trust areas, and estuarine and public trust shorelines, as an
interrelated group of AECs, so as to safeguard and perpetuate their biological, social, economic,
and aesthetic values and to ensure that development occurring within these AECs is compatible
with natural characteristics so as to minimize the likelihood of significant loss of private property
and public resources. Furthermore, it is the objective of the Coastal Resources Commission to
protect present common law and statutory public rights of access to the lands and waters of the
coastal area.

15A NCAC 07H .0204 AECS WITHIN THE ESTUARINE AND OCEAN SYSTEM
The following regulations in this Section define each AEC within the estuarine and ocean
system, describe its significance, articulate the policies regarding development, and state the
standards for development within each AEC.
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15A NCAC 07H .0206 ESTUARINE WATERS

(a) Description. Estuarine waters are defined in G.S. 113A-113(b)(2) to include all the waters of
the Atlantic Ocean within the boundary of North Carolina and all the waters of the bays, sounds,
rivers and tributaries thereto seaward of the dividing line between coastal fishing waters and
inland fishing waters...

(b) Significance. Estuarine waters are the dominant component and bonding element of the
entire estuarine and ocean system, integrating aquatic influences from both the land and the sea.
Estuaries are among the most productive natural environments of North Carolina. They support
the valuable commercial and sports fisheries of the coastal area which are comprised of estuarine
dependent species such as menhaden, flounder, shrimp, crabs, and oysters. These species must
spend all or some part of their life cycle within the estuarine waters to mature and reproduce. Of
the 10 leading species in the commercial catch, all but one are dependent on the estuary.

This high productivity associated with the estuary results from its unique circulation patterns
caused by tidal energy, fresh water flow, and shallow depth; nutrient trapping mechanisms; and
protection to the many organisms. The circulation of estuarine waters transports nutrients,
propels plankton, spreads seed stages of fish and shellfish, flushes wastes from animal and plant
life, cleanses the system of pollutants, controls salinity, shifts sediments, and mixes the water to
create a multitude of habitats. Some important features of the estuary include mud and sand flats,
eel grass beds, salt marshes, submerged vegetation flats, clam and oyster beds, and important
nursery areas.

Secondary benefits include the stimulation of the coastal economy from the spin off operations
required to service commercial and sports fisheries, waterfowl hunting, marinas, boatyards,
repairs and supplies, processing operations, and tourist related industries. In addition, there is
considerable nonmonetary value associated with aesthetics, recreation, and education.

(c) Management Objective. To conserve and manage the important features of estuarine waters
so as to safeguard and perpetuate their biological, social, aesthetic, and economic values; to
coordinate and establish a management system capable of conserving and utilizing estuarine
waters so as to maximize their benefits to man and the estuarine and ocean system.

(d) Use Standards. Suitable land/water uses shall be those consistent with the management
objectives in this Rule. Highest priority of use shall be allocated to the conservation of estuarine
waters and their vital components. Second priority of estuarine waters use shall be given to
those types of development activities that require water access and use which cannot function
elsewhere such as simple access channels; structures to prevent erosion; navigation channels;
boat docks, marinas, piers, wharfs, and mooring pilings.

In every instance, the particular location, use, and design characteristics shall be in accord with
the general use standards for coastal wetlands, estuarine waters, and public trust areas described
in Rule .0208 of this Section.
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15A NCAC 07H .0207 PUBLIC TRUST AREAS

(a) Description. Public trust areas are all waters of the Atlantic Ocean and the lands thereunder
from the mean high water mark to the seaward limit of state jurisdiction; all natural bodies of
water subject to measurable lunar tides and lands thereunder to the normal high water or normal
water level; all navigable natural bodies of water and lands thereunder to the normal high water
or normal water level as the case may be, except privately-owned lakes to which the public has
no right of access; all water in artificially created bodies of water containing public fishing
resources or other public resources which are accessible to the public by navigation from bodies
of water in which the public has rights of navigation; and all waters in artificially created bodies
of water in which the public has acquired rights by prescription, custom, usage, dedication, or
any other means. In determining whether the public has acquired rights in artificially created
bodies of water, the following factors shall be considered:

(1) the use of the body of water by the public;
(2) the length of time the public has used the area;
3) the value of public resources in the body of water;

(4)  whether the public resources in the body of water are mobile to the extent that they can
move into natural bodies of water;

(%) whether the creation of the artificial body of water required permission from the state;
and

(6) the value of the body of water to the public for navigation from one public area to another
public area.

(b) Significance. The public has rights in these areas, including navigation and recreation. In
addition, these areas support commercial and sports fisheries, have aesthetic value, and are
important resources for economic development.

(c¢) Management Objective. To protect public rights for navigation and recreation and to
conserve and manage the public trust areas so as to safeguard and perpetuate their biological,
economic and aesthetic value.

(d) Use Standards. Acceptable uses shall be those consistent with the management objectives in
Paragraph (c) of this Rule. In the absence of overriding public benefit, any use which
jeopardizes the capability of the waters to be used by the public for navigation or other public
trust rights which the public may be found to have in these areas shall not be allowed. The
development of navigational channels or drainage ditches, the use of bulkheads to prevent
erosion, and the building of piers, wharfs, or marinas are examples of uses that may be
acceptable within public trust areas, provided that such uses shall not be detrimental to the public
trust rights and the biological and physical functions of the estuary. Projects which would
directly or indirectly block or impair existing navigation channels, increase shoreline erosion,
deposit spoils below normal high water, cause adverse water circulation patterns, violate water
quality standards, or cause degradation of shellfish waters are considered incompatible with the

4
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management policies of public trust areas. In every instance, the particular location, use, and
design characteristics shall be in accord with the general use standards for coastal wetlands,
estuarine waters, and public trust areas.

15A NCAC 07H .0208 USE STANDARDS
(a) General Use Standards

(1) Uses which are not water dependent shall not be permitted in coastal wetlands,
estuarine waters, and public trust areas. Restaurants, residences, apartments, motels, hotels,
trailer parks, private roads, factories, and parking lots are examples of uses that are not water
dependent. Uses that are water dependent include: utility crossings, wind energy facilities,
docks, wharves, boat ramps, dredging, bridges and bridge approaches, revetments, bulkheads,
culverts, groins, navigational aids, mooring pilings, navigational channels, access channels and
drainage ditches;

2) Before being granted a permit, the CRC or local permitting authority shall
find that the applicant has complied with the following standards:

(A)  The location, design, and need for development, as well as the construction activities
involved shall be consistent with the management objective of the Estuarine and Ocean
System AEC (Rule .0203 of this subchapter) and shall be sited and designed to avoid
significant adverse impacts upon the productivity and biologic integrity of coastal
wetlands, shellfish beds, submerged aquatic vegetation as defined by the Marine Fisheries
Commission, and spawning and nursery areas;

(B)  Development shall comply with state and federal water and air quality

(C)  Development shall not cause irreversible damage to documented archaeological or
historic resources as identified by the N.C. Department of Cultural resources;

(D)  Development shall not increase siltation;
(E)  Development shall not create stagnant water bodies;

(F) Development shall be timed to avoid significant adverse impacts on life cycles of
estuarine and ocean resources; and

(G)  Development shall not jeopardize the use of the waters for navigation or for other public
trust rights in public trust areas including estuarine waters.

3) When the proposed development is in conflict with the general or specific use
standards set forth in this Rule, the CRC may approve the development if the applicant can
demonstrate that the activity associated with the proposed project will have public benefits as
identified in the findings and goals of the Coastal Area Management Act, that the public benefits
outweigh the long range adverse effects of the project, that there is no reasonable alternate site
available for the project, and that all reasonable means and measures to mitigate adverse impacts
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of the project have been incorporated into the project design and shall be implemented at the
applicant's expense. Measures taken to mitigate or minimize adverse impacts shall include
actions that:

(A)  minimize or avoid adverse impacts by limiting the magnitude or degree of the action;
(B)  restore the affected environment; or
(C)  compensate for the adverse impacts by replacing or providing substitute resources.

(4) Primary nursery areas are those areas in the estuarine and ocean system where
initial post larval development of finfish and crustaceans takes place. They are usually located in
the uppermost sections of a system where populations are uniformly early juvenile stages. They
are designated and described by the N.C. Marine Fisheries Commission (MFC) and by the N.C.
Wildlife Resources Commission (WRC);

(%) Outstanding Resource Waters are those estuarine waters and public trust areas
classified by the N.C. Environmental Management Commission (EMC). In those estuarine
waters and public trust areas classified as ORW by the EMC no permit required by the Coastal
Area Management Act shall be approved for any project which would be inconsistent with
applicable use standards adopted by the CRC, EMC, or MFC for estuarine waters, public trust
areas, or coastal wetlands. For development activities not covered by specific use standards, no
permit shall be issued if the activity would, based on site specific information, degrade the water
quality or outstanding resource values; and

(6) Beds of submerged aquatic vegetation (SAV) are those habitats in public trust and
estuarine waters vegetated with one or more species of submergent vegetation. These vegetation
beds occur in both subtidal and intertidal zones and may occur in isolated patches or cover
extensive areas. In either case, the bed is defined by the Marine Fisheries Commission. Any
rules relating to SAVs shall not apply to non-development control activities authorized by the
Aquatic Weed Control Act of 1991 (G.S. 113A-220 et seq.).

(b) Specific Use Standards

0} Navigation channels, canals, and boat basins shall be aligned or located so as
to avoid primary nursery areas, shellfish beds, beds of submerged aquatic vegetation as
defined by the MFC, or areas of coastal wetlands except as otherwise allowed within this
Subchapter. Navigation channels, canals and boat basins shall also comply with the following
standards:

(A)  Navigation channels and canals may be allowed through fringes of regularly and ir-
regularly flooded coastal wetlands if the loss of wetlands will have no significant adverse
impacts on fishery resources, water quality or adjacent wetlands, and if there is no reasonable
alternative that would avoid the wetland losses;

(B)  All dredged material shall be confined landward of regularly and irregularly flooded
coastal wetlands and stabilized to prevent entry of sediments into the adjacent water bodies or
coastal wetlands;
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(C)  Dredged material from maintenance of channels and canals through irregularly flooded
wetlands shall be placed on non wetland areas, remnant spoil piles, or disposed of by a method
having no significant, long-term wetland impacts. Under no circumstances shall dredged
material be placed on regularly flooded wetlands. New dredged material disposal areas shall not
be located in the buffer area as outlined in 15A NCAC 07H .0209(d)(10);

(D)  Widths of excavated canals and channels shall be the minimum required to meet the
applicant's needs but not impair water circulation;

(E)  Boat basin design shall maximize water exchange by having the widest possible opening
and the shortest practical entrance canal. Depths of boat basins shall decrease from the
waterward end inland;

(F)  Any canal or boat basin shall be excavated no deeper than the depth of the connecting
waters;

(G)  Construction of finger canal systems are not allowed. Canals shall be either straight or
meandering with no right angle corners;

(H)  Canals shall be designed so as not to create an erosion hazard to adjoining property.
Design may include shoreline stabilization, vegetative stabilization, or setbacks based on soil
characteristics; and

(D Maintenance excavation in canals, channels and boat basins within primary nursery areas
and areas of submerged aquatic vegetation as defined by the MFC shall be avoided. However,
when essential to maintain a traditional and established use, maintenance excavation may be
approved if the applicant meets all of the following criteria:

(1) The applicant demonstrates and documents that a water dependent need exists for
the excavation;

(i1) There exists a previously permitted channel that was constructed or maintained
under permits issued by the State or Federal government. If a natural channel was in use, or if a
human made channel was constructed before permitting was necessary, there shall be evidence
that the channel was continuously used for a specific purpose;

(111)  Excavated material can be removed and placed in a disposal area in accordance
with Part (b)(1)(B) of this Rule without impacting adjacent nursery areas and submerged aquatic
vegetation as defined by the MFC; and

(iv)  The original depth and width of a human made or natural channel shall not be
increased to allow a new or expanded use of the channel.

This Part does not affect restrictions placed on permits issued after March 1, 1991.
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STIPULATED FACTS ATTACHMENT B

1. The Petitioner, Water’s Edge HOA, (“Petitioner” or “HOA”) is a North Carolina non-profit
corporation. Based on records filed with the Secretary of State, Water’s Edge HOA, Inc. was
incorporated in 2004. Petitioner’s Registered Agent is Chris Blake. Petitioner is represented in
this variance petition by Stephen D. Coggins.

2. HOA is a residential planned community subdivision formed pursuant to the North
Carolina Planned Community Act (N.C.G.S. § 47F et seq.).

3. The Petitioner owns common-area property, being a 6° wide access to the pier, located
within the Water’s Edge subdivision located in Pender County, North Carolina, as well as the two
piers containing nine boat slips located on the AIWW (the “Site”). The right to use each of these
nine slips has been assigned to nine specific lots who are Class A Boating Members within the
subdivision though the subdivision restrictive covenants, a copy of which are attached and are
recorded at Book 2425, Page 250 of the Pender County Registry with four amendments recorded
at Book 2442, Page 157, Book 2523, Page 164, Book 3079, Page 45 and Book 4190, Page 232,
copies of which are attached. The developer, through the restrictive covenants, chose to develop
community piers instead of having individual lots have individual piers, which are prohibited by
the covenants (See pp. 20-21 of the covenants).

4. The Site is bounded on the east by the Atlantic Intracoastal Waterway (“AIWW™), on the
north and south by residential lots 2 and 3, and on the west by the intersection of Great Oak Drive
and Water’s Edge Drive. The Site is located approximately 665 feet to the north of the entrance to
Mill Creek from the AIWW. There is an AIWW channel marker located between the two piers at
issue. The Site is located approximately 7000 feet southwest of the entrance to Topsail Creek and
an additional 6500 feet to the throat of New Topsail Inlet.

5. The Site is located adjacent to Topsail Sound, which at this location is part of the Atlantic
Intracoastal Waterway (“AIWW?”). At this location, the waters of Topsail Sound are classified as
SA-ORW [Outstanding Resource Waters] by the Environmental Management Commission and
are open to the harvest of shellfish. While the waters of the AIWW at the site of the proposed
dredging are not designated as nursery area, the waters of Mill Creek are designated as a Permanent
Secondary Nursery Area by the Marine Fisheries Commission.

6. Existing development on the Site includes a bulkhead along the shoreline, upland
subdivision infrastructure and residences, and 18 boat slips on three piers—one pier with 9-slips
on Mill Creek, a 5-slip pier on the AIWW and a 4-slip pier on the ATWW.

Original CAMA Major Permit and Modification

7. On May 27, 2003, DCM issued the 2003 CAMA Permit to Jimmy’s Island, LLC, which
was the owner of the subdivision development at the time. The 2003 CAMA Permit authorized the
development of upland subdivision infrastructure and a bulkhead along the Site’s shoreline for
“Waters Edge at Deerfield” subdivision.

8. On May 25, 2004, DCM issued a major modification to the 2003 CAMA Permit (“2004
Major Mod”) to Jimmy’s Island, LLC authorizing the development of 18 slips located on three
different piers. Nine slips (Nos. 10-18) were located on Mill Creek and Nine slips (Nos. 1-9) were
located on the ATIWW, split between two piers (a 5-slip pier with slips 5-9 at the north dock and a
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4-slip pier with slips 1-4 at the south dock). As more than 10 slips were permitted, the project was
considered a “marina” and required the preparation of an Environmental Assessment (“EA”)
document pursuant to the State Environmental Protection Act (“SEPA”).

9. The reasoning for splitting the 18 slips into 9 slips on Mill Creek and 5 slips and 4 slips on
separate piers in Topsail Sound/AIWW was to “ensure that a closure of open shellfishing does not
occur as a result of the project” as stated on the 2004 CAMA Major Mod. See 15A NCAC 7H
.0208(b)(5)(E).

10. At the time of the 2004 Major Mod, all of the subdivision was owned by the developer,
Jimmy’s Island, LLC. In permitting the 18 total slips, the developer used the linear feet of
shoreline for the whole parcel in order to meet the standards of 15A NCAC 7H .0208(b)(6)(B)
which limits dock/platform area based on a site’s linear shoreline length. While one of the permit
conditions of the 2004 Major Mod was to record notice of the use of and exhaustion of the linear
feet of all of the larger parcel, there is no such notice found in the chain of title for this subdivision,
though the restrictive covenants prohibit private docks. A copy of the 2004 Major Mod is attached
as a stipulated exhibit.

11. When the developer subdivided the parcel into individual lots, it created a series of riparian
lots with a lot line following the mean high water of Topsail Sound/AIWW and Mill Creek.
However, these riparian owners cannot build new piers due to the linear feet of shoreline having
been used up for the permitting of the HOA’s 18 existing slips and also because individual piers
are prohibited by the restrictive covenants. DCM Staff acknowledges that these riparian owners
have riparian rights other than the ability to pier out from their own lots, but does not make property
ownership determinations.

12. At the time of the 2003 CAMA Permit and the 2004 Major Mod, the Commission’s rules
included the provisions found in 15A NCAC 7H .0208(a)(6) and .0208(b)(1) which concern
avoiding significant adverse impacts to SAV, and from which Petitioner now seeks this variance.

13. The nine slips were built on the two piers located in Topsail Sound/AIWW sometime
between May of 2004 and October 2005.

2008 CAMA Major Permit Application

14. On or about September 8, 2008, Petitioner applied for a CAMA Major permit for the
proposed new dredging in slips 5-9, located on the north pier.

15.  Atthe time of the 2008 major permit application, the water depths surrounding the docking
facility ranged from -0.5 to -1.5 * NLW.

16. In connection with the 2008 major permit application, DCM Field Representative Heather
Coats drafted a Field Investigation Report (“Field Report”) dated September 11, 2008, a copy of
which is attached. In that Field Report, Ms. Coats stated that “submerged aquatic vegetation
(SAV) is present within the boat slips and therefore dredging would impact SAV and SAV
habitat.”

17.  As part of the 2008 major permit application review process, the application materials and
Field Report were circulated for comment to approximately 15 resource agencies. On October 9,
2008, the NC Division of Water Quality sent a letter to the Petitioner stating that it was determined
that the dredging would result in significant adverse impacts to SAV and the Division would

9
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recommend denial of the 401 Water Quality Certification unless the project was modified to
address dredging only in areas outside of SAV habitat. The Division of Marine Fisheries and the
Wildlife Resources Commission also recommended denial of the permit due to adverse impacts to
SAV. Copies of these comments are attached as a stipulated exhibit.

18. As aresult of the unfavorable comments, on October 21, 2008, Petitioner requested that its
permit application be placed on voluntary hold. After a period of inactivity, DCM closed the file
through a letter to Petitioner on August 27, 2013.

2015 CAMA Major Permit Application

19. On or about May 14, 2015, Petitioner submitted a CAMA Major Permit Application (“2015
Application”) proposing to dredge around Slips 1-9 (all the slips at the two piers on the AIWW).
A copy of the permit application is attached as a stipulated exhibit.

20. Specifically, Petitioner states in its project narrative in the 2015 Application that a 50’ by
75 by -4’ cut would be made along the southern dock (Slips 1-4) and a 50° by 100’ by -4’ cut
would be made along the northern dock (Slips 5-9). In the application, Petitioner states that the
existing water depths average -1° NLW around each of the slips. Approximately 971 cubic yards
of spoil is proposed to be dredged and placed on designated spoil island DA-203 and permission
was granted by the owner of this spoil area by Northeast New Hanover County Conservancy, the
owner of the spoil area, to place any spoil there.

21. Petitioner indicates that the dredging is proposed primarily within the footprint of Slips 1-
9, with an overcut proposed which extends beyond the footprint of the existing Slips on the AIWW
side of the docking facilities. Petitioner proposes to deepen this area from -1.0° NLW to -4.0°
NLW, sloping towards the AIWW. Petitioner would not dredge landward of the slips, beyond the
side boundaries of the slips, or underneath the floating docks.

22.  The proposed dredging would disturb approximately 8,750 square feet of shallow bottom
habitat including the removal of SAV and would impact SAV habitat.

23.  As part of the CAMA Major Permit review process, notice of the proposed project
application was posted on site, was published in the Wilmington Star News, and was sent to the
adjacent riparian owners. DCM received no objections related to this permit application.

24.  As part of the CAMA Major Permit review process, DCM Field Representative Jason Dail
drafted a Field Investigation Report (“Field Report™”) dated July 15, 2015, a copy of which is
attached. In that Field Report, Mr. Dail stated that “It should be noted SAV is still present and
flourishing in/around the existing docking facilities located along the AIWW. .. SAV encompasses
the vast majority of the docking facility comprising slips 5-9 and spotty vegetation exists around
the docking facility comprising slips 1-4.”

25. On April 28, 2015, Mr. Dail and DCM Fisheries Specialist Shane Staples visited the Site
and to observe depth and SAV presence. On June 18, 2015, DCM Fisheries Specialist Gregg
Bodnar visited the site with other DCM Staff, and made notations of depth measurements and the
presence of SAV based on a copy of a 2003 survey by Arnold Carson which had been submitted
in connection with the 2004 Major Mod. This survey had been updated with hand-labeled depths
when it was submitted to DCM in 2015. The 2015 permit application finally noted that the depths
were: at Slip #4 was -2.44> NLW; at Slip #5 was -1.82° NLW and at Slip #9 was -1.31° NLW. Mr.

10



CRC-VR-16-10

Bodnar’s own measurements were similar to those final depths in the 2015 CAMA Major Permit
application. A copy of these observations is attached as a stipulated exhibit, and it is labeled “For
internal rev. only. Drawing not provided by applicant” along the bottom.

26.  Based on the June 18, 2016 site visit made by Mr. Bodnar and other DCM Staff, Mr.
Bodnar sketched the SAV present onto the Petitioner’s site plan submitted with its 2015 CAMA
permit application. In October of 2015, after DWR placed the application on hold pending more
information about SAV on site, Anne Deaton of DMF emailed Mr. Bodnar and asked for his notes
from the June 2015 site visit. In order to make the SAV show up better on the sketch copy, Mr.
Bodnar enlarged his field diagram and then used a green highlighter to approximate the SAV
presence he observed on June 18, 2015. Mr. Bodnar also noted his observation with more detail in
his comments to DCM regarding the permit, a copy of which is attached.

27. A memo from Anne Deaton of DMF to Karen Higgins of DWR dated October 23, 2015
(“Deaton Memo”) notes that she visited the Site and measured water depths at approximate low
tide. At Slips 5-9, depths ranged from -0.25 meters (-0.82”) to -0.54 meters (-1.77’), and that a
portion of the floating dock was sitting on the bottom. Depths at Slips 1-4 ranged from -0.74 meters
(-2.4°) to -0.92 meters (-3.0°). The Deaton Memo noted that the tidal range at the Site was
approximately one meter. A copy of the Deaton Memo is attached.

28. The Deaton Memo also noted that the major SAV species present was shoal grass during
her visit, while during DCM’s April and June visit, the predominant species was eelgrass. She
noted that eelgrass and shoal grass tend to occur in mixed beds, with eelgrass more abundant in
the spring and early summer and shoal grass more abundant in the late summer and fall, so this
difference in species was expected.

29.  According to the project narrative submitted by Petitioner in 2015, it states, “The goal is to
restore the original depth of water at the docks when the marina area was original [sic] built (see
figure 1.), under permit 68-03.” And it further stated “Approximately 3 ft. of material needs to be
removed to restore the original depth of -3 to -4 feet.” The narrative concluded that “Since the
area has received depositional sediments creating shallower water depths, submerged aquatic
vegetation has colonized the northernmost end of the dock structure. Some of this SAV would be
destroyed in the dredging process. These depositional sediments could be shoaling due to the lack
of dredging by the Corps of Engineers nin [sic] the [CWW.”

30.  According to a March 3, 2003 survey submitted with the 2003 CAMA Permit application,
a copy of which is attached as a stipulated exhibit, the water depths in Slips 1-9 ranged from -1.91°
to -3.92’ relative to NGVD ’29. No calculations were provided to convert these depths relative to
normal low water or normal high water. On Form DCM-MP-4 in the 2004 Major Mod application,
the applicant indicated that the water depth at the waterward end of piers was -4 MLW. A copy
of the 2004 Major Mod Application is attached as a stipulated exhibit.

31. The developer submitted an Environmental Assessment (“EA”), as revised on December
29, 2003 pursuant to the SEPA was required for marina permitting (more than 10 slips) at that
time. In this December 29, 2003 revision, written by the developer’s consultant at the time Charles
Hollis and submitted in connection with the 2004 Major Mod, it described the site as follows:

Topsail Sound (AIWW) Piers. A 6'-wide walkway will begin along the edge of the
boundary of lots 1 and 2 and extend (elevated) across the marsh where the two Topsail
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Sound piers will begin. The northernmost pier will extend approximately 300" waterward
from the mean high water contour to the -4' (mlw) contour in Topsail Sound (AIWW). This
is at a point about 65' waterward of the marsh edge and 80' away from the bottom edge of
the AIWW. This pier will accommodate 5 boats up to 24' in length. The southernmost pier,
located about 100" south of the first, will extend to a point about 140" waterward of the
marsh edge where the water depth is 14' [sic] mlw and the bottom edge of the AIWW is
80" away. This pier will accommodate 4 boats up to 24' in length. The distance between the
marsh edges in this area is approximately 500'.. Each of these piers will have a 12' x 12'
covered deck. This construction work will involve jetting and/or driving timbers into the
ground and constructing the pier using conventional fasteners (nails, etc.)

The EA (page 3) stated that no SAVs were observed. A copy of the EA is attached as a stipulated
exhibit.

32.  An affidavit of Raymond Ballard, an original resident in 2004, is attached as a stipulated
exhibit, and indicates that the slips were deep enough for 24/7 access when they were built and
have since shoaled in.

33.  As part of the CAMA Major Permit review process, the permit application and Field
Investigation Report were sent to other state and federal agencies for review and comment. The
following agencies replied with substantive comment: The Wildlife Resources Commission,
which raised concerns about impacts to SAV and its role as essential fish habitat, DCM’s Fisheries
Resources Specialist who, following a site visit and review of SAV presence and water depths,
raised concerns about impacts to SAV and its role as fish habitat, DWR’s 401 Section which noted
a likely denial of the 401 application based on the requirement of 15A NCAC 02B .0225(c)(2)
which prohibits dredging when it results in a reduction of beds of SAV, and the Corps of Engineers
who indicated that SAV needed to be avoided. Copies of these comments are attached as stipulated
exhibits.

34. On December 4, 2015, DCM Staff denied Petitioner’s 2015 Application as it was contrary
to 15A NCAC 7H .0208(a)(2)(A) which requires dredging to avoid significant adverse impacts
upon SAV and 7H .0208(b)(1) which requires navigation channels and boat basins to avoid beds
of SAV. A copy of the denial letter is attached. Petitioners did not timely file a Petition for a
Contested Case to challenge this decision. Petitioner has stipulated that the proposed development
is inconsistent with those rules cited in the denial letter.

35. On December 14, 2015, DWR denied Petitioner’s application for a 401 Water Quality
Certification as the proposed plan was contrary to 15A NCAC 2B .0225(c)(2), which states in
party “No dredge or fill activities shall be allowed if those activities would result in a reduction of
the beds of [SAV]...” and contrary to 2B .0506(b) which states, “The Director shall issue a
certification upon determining that existing uses are not removed or degraded by a discharge to
classified surface waters for an activity which (3) does not result in the degradation of
groundwaters or surface waters.” A copy of the DWR denial letter is attached. Petitioners did not
timely file a Petition for a Contested Case to challenge this decision. At this time, no variance
petition has been filed by Petitioner with the Environmental Management Commission seeking to
vary these rules.
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36. On December 14, 2015, the Army Corps of Engineers (“Corps”) denied without prejudice
Petitioner’s application for authorization to dredge. A copy of the denial letter is attached.
Petitioners have not filed an appeal of this denial. The parties understand that a “denial without
prejudice” allows an applicant to re-submit an application for the denied work in the future.

37. Petitioner now seeks a variance from the Commission from 15A NCAC 7H .0208(a)(2)(A)
and 7H .0208(b)(1) in order to undertake new dredging in SAV as proposed in their permit
application.

38. Petitioner has obtained an affidavit of Dawn Beard, a licensed real estate broker and who
is on the Petitioner’s Board of Directors. In the affidavit, Ms. Beard describes her opinion about
financial impacts on the owners of Slips 1-9, a copy of which is attached along with the
comparative sales data upon which she bases her opinion.

39. Petitioner have obtained an affidavit of Todd Skeen, a copy of which is attached as a
stipulated exhibit, who is a resident of the HOA and discusses his opinion on the dangers resulting
from shoaling at the Site.

40.  Petitioner has obtained an affidavit of Whitney Skeen, a copy of which is attached as a
stipulated exhibit, who is a resident and who describes a boating accident nearby the Site.

41.  Petitioner has obtained an affidavit of Michael Mac, a copy of which is attached as a
stipulated exhibit, who is a resident, President of the HOA and a retired scientist with the USF&W
and USGS. He describes the boating accident nearby the Site, the issues from the shoaling at the
slips, the financial benefits of the slips to the owners, and his opinions about the SAV at the site.

42.  Petitioner has drawn on the green highlighted SAV drawing made by DCM Staff in order
to illustrate where the proposed dredging is to take place (drawn in red) and what SAV is, and is
not to be dredged (shown in blue pen hand-written notations) on copies of the SAV drawing,
attached as proposed exhibits.

43. As part of the Fisheries Reform Act of 1997, the CRC, the MFC and the EMC collaborated
on the Coastal Habitat Protection Plan (“CHPP”), a guidance document that addresses habitat and
water quality efforts needed to protect, enhance and restore fish habitat in North Carolina. The
CHPP is subdivided into six habitat types where coastal species forage, seek refuge, grow or
spawn, one of which is SAV habitat. A copy of the SAV section of the CHPP is attached as a
stipulated exhibit.

44. The Final 2016 CHPP Source Document notes the following about SAV:

e Because the [SAV] plants are rooted in anaerobic sediments, they need to produce a large
amount of oxygen to aerate the roots, and therefore have the highest light requirements of
all aquatic plants. P. 84

e High salinity estuarine species that occur in North Carolina include eelgrass (Z. marina)
and shoalgrass (H. wrightii). Eelgrass is a temperate species at the southern limit of its
Atlantic range in North Carolina. In contrast, shoalgrass is a tropical species that reaches
its northern-most extent in the state. P. 84
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Despite the difficulty of defining the boundaries of SAV beds, un-vegetated bottom
between nearby patches is included as a component of patchy SAV habitat because
rhizomes and/or seedlings may be present and the beds migrate with patterns of sediment
erosion and deposition (Fonseca et al. 1998). P. 85

Beds of SAV occur in North Carolina in subtidal, and occasionally intertidal, areas of
sheltered estuarine and riverine waters where there is sediment, adequate light reaching the

bottom, and moderate to negligible current velocities or turbulence. P. 85

Some of the mapping efforts of SAV within the State are summarized on Page 88 of the

Final 2015 CHPP Source Document, a copy of which is attached.

46.

Some scientific papers have found the following information about SAV:

On the Atlantic coast, North Carolina ranks second behind Florida in SAV presence.
(Funderburk, S. L., J. A. Mihursky, S. J. Jordan, and D. Riley. 1991. Habitat requirements
for Chesapeake Bay living resources. Habitat Objectives Workgroup, Living Resources
Subcommittee and Chesapeake Research Consortium with assistance from Maryland
Department of Natural Resources, Solomons, MD. And Sargent, F. J., T. J. Leary, D. W.
Crewz, and C. R. Kruer. 1995. Scarring of Florida's seagrasses: Assessment and
management options. Florida Department of Environmental Protection, St. Petersburg,
FL.)

Observations and anecdotal information since 2000 have indicated that SAV coverage in
North Carolina is expanding into previously unobserved areas, notably the southern coastal
area. In the late 2000’s DMF biologists observed SAV expansion throughout the estuaries,
which continued through 2014. (NCDEQ (North Carolina Department of Environmental
Quality). 2016. North Carolina Coastal Habitat Protection Plan Source Document.
Morehead City, NC. Division of Marine Fisheries. 477 p.)

The North Carolina Coastal Habitat Protection Plan has summarized the primary
environmental factors controlling SAV distribution which are; water depth, sediment
composition, energy, and light penetration. (NCDEQ (North Carolina Department of
Environmental Quality). 2016. North Carolina Coastal Habitat Protection Plan Source
Document. Morehead City, NC. Division of Marine Fisheries. 477 p.)

Thayer et al. (1984) notes that eelgrass (Zostera marina) is tolerant of high energy waters,
and SAV is evident along much of the extent of the AIWW (NCDEQ 2016a). Provided
these factors are within limits of the particular species, growth is possible. (Thayer, G. W.,
W. J. Kenworthy, and M. S. Fonseca. 1984. The ecology of eelgrass meadows of the
Atlantic coast: a community profile. U.S. Fish and Wildlife Service. And NCDEQ (NC
Department of Environmental Quality). 2016a.
http://portal.ncdenr.org/web/mt/habitat/SAV)

“Shoal grass is known as a pioneer species, colonizing areas that are too shallow for other
species to thrive in or on banks that have been damaged.” Chesapeake Bay Program, “Shoal
Grass” http://www.chesapeakebay.net/fieldguide/critter/shoal _grass
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47.  While different divisions within DEQ have contributed resources to SAV mapping
projects, none of these mapping efforts are intended to replace field observation in connection with
a CAMA permit application. At the time of the 2004 Major Mod, there was not much SAV
mapping which had been undertaken. Following a search for such information, the parties were
not able to find any SAV mapping available in 2004 which indicated the presence of SAV at the
Site at that time.

48. Since the time of the CAMA permit denial, Petitioner has requested and participated in
scoping-like meetings with DCM staff and other division staff to discuss possible alternatives to
dredging including dock reconfiguration. On February 11, 2016 in a response to an inquiry from
Representative Millis, DCM Director Davis summarized the issue and DCM’s response to the
issue, a copy of which is attached as a stipulated exhibit.

49. On May 20, 2016, DCM received an incomplete CAMA Major Permit application from
Petitioner which proposed relocating Slips 5-9 onto the southern end of the dock with Slips 1-4.
These materials did not propose dredging. The add-info letter from DCM indicating what
information was needed to make it a complete application is still pending as Petitioner has not
responded by providing the needed information. Petitioner’s President has indicated that because
of the cost to relocate the docks, and because of the need for the riparian owner to be a co-applicant
or otherwise sign-off on development on non-HOA owned property, the HOA is not pursuing the
relocation option at this time.

50. On May 9, 2016, DCM was copied on a letter from counsel for Mr. Blanton who owns Lot
2 and 3 next to the pier, requesting notice of any future CAMA Major Permit Applications filed
by Petitioner.

51. A powerpoint presentation is attached as a stipulated exhibit which shows the Site and
surrounding areas.

52. Stephen D. Coggins, Esq. represents Petitioner in this variance request and Christine
Goebel, Assistant General Counsel represents DCM 1n this variance request.

Stipulated Exhibits:
1. Restrictive Covenants filed in the Pender County Registry at the following Books and
Pages: 2425/250, 2442/157, 2523/164, 3079/45, and 41/90/232.
2005 Major Mod application
2004 Major Mod issued to Jimmy’s Island, LLC on May 24, 2004.
OMITTED
2008 CAMA Major Permit DCM Field Investigation Report by Heather Coats
2008 comments from DWQ
2008 comments from DMF
OMITTED

® N kW
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10.
11.
12.
13.
14.
15.
16.

17.
18.
19.
20.
21.
22.
23.
24.
25.

26.

27.

28.

29.
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2015 CAMA Major Permit Application by Water’s Edge HOA

2015 CAMA Major Permit DCM Field Investigation Report by Jason Dail

2015 DCM SAV notations (Internal Use note at bottom)

2015 DCM SAV field notes enlarged and with green highlighting added

2015 Deaton Memo

2003 Depth Survey (NGVD’29 benchmark used)

December 29, 2003 revised EA

Affidavits of Petitioner-members Raymond Ballard, Todd Skeen, Whitney Skeen, and
Michael Mac

2015 comments from WRC

2015 comments from DCM’s Fisheries Specialist with Site visit notes

2015 comments from DWR

2015 comments from Corps

2015 DCM Denial Letter

2015 DWR 401 Denial Letter

2015 Corps Denial Letter

Affidavit of Dawn Beard

CHPP 2016 Source Document- Selected Chapters Attached include: SAV Section (Chapter
4), Physical Disturbances (Chapter 8), and Management Section (Chapters 13-15)
February 11, 2016 response from DCM to Representative Millis

May 9, 2016 letter to DCM from Blanton’s Counsel

Three exhibits by Petitioner, adding notations onto the green-highlighted SAV drawing
made by DCM.

Powerpoint presentation
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PETITIONER’S and STAFFS’ POSITIONS ATTACHMENT C
To qualify for a variance, Petitioner must show all of the following:

L Will Unnecessary Hardships would result from strict application of the rules,
standards, or orders? If so, Petitioner must identify the unnecessary hardships.

Petitioner’s Position: Yes.

CAMA Major Permit # 68-03 issued May 24, 2004 authorized a 9-slip community boat dock
facility located directly on the Atlantic Intracoastal Waterway (AICW). The boat slips constructed
under the permit provided direct AICW access for the 18-lot Waters Edge subdivision. At the time
the permit was issued, the natural draft within the slips was more than sufficient to support direct
AICW boat access.

Over time, however, the boats slips have “shoaled in”. They are now virtually unusable.
Navigating in the vicinity of the boat slips has become hazardous. At least one boat and associated
boat slip equipment has been damaged as a result of the infilling. Consequently, Petitioner applied
for a Dredge and Fill Permit so that the boat slips could be dredged in order to restore the original
depth to -4 ft. NLW.

However, the same dynamics that led to the infilling of the boat slips caused the same to become
vegetated over time with SAVs. Consequently, the application was denied under CAMA Rule 15A
NCAC 07H .0208(a)(2)(A) and (b)(1).

The application of Rule 15A NCAC 07H .0208(a)(2)(A) and (b)(l) as applied by the Division of
Coastal Management [as well as I5A NCAC 02B .0225(¢c)(2) as applied by the Division of Water
Resources] constitutes an unnecessary hardship because it:

1. prohibits the use of the community boat dock as approved in CAMA permit #68-03;

2. impedes and renders hazardous navigation along the AICW in the vicinity of the boat slips
and within the boat slips themselves;

3. subjects boats and associated equipment stored and used at the boat slips to damage;

4. substantially reduces the fair market value of Waters Edge subdivision homesites.

Staffs’ Position: No.

As an initial matter, it needs to be clear that the Coastal Resources Commission’s Variance process
does not grant a variance to any of the Environmental Management Commission’s rules including
those administered by the Division of Water Resources. Staff understands that the EMC may have
its own variance process.
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Strict application of the Commission’s requirements found in 15A NCAC 7H .0208(a)(2)(A) and
.0208(b)(1), which state that the location, design, and need for development (including new
dredging) “shall be sited and designed to avoid significant adverse impacts upon the productivity
and biologic integrity of. . .submerged aquatic vegetation...”, do not create an unnecessary
hardship for Petitioner. The purpose of the Commission’s rules is to protect SAV and SAV habitat
as it is an important fish habitat, specifically used by coastal species where they “forage, seek
refuge, grow or spawn.”

It is important to note that the rules from which Petitioner seeks a variance have been in place
since before the time of the initial 2004 permitting and construction. Staff note that this subdivision
had limited access to deep water when it was developed and the piers were constructed in 2004.
The Site for the piers on the AIWW was marginal for use as a docking facility at the time of the
initial permit, where the depths were reported in the 2004 DCM field report to be as shallow as
1.5 and was less than 4’ at the deepest point. Additionally, Staff note that strict application of the
rules prohibiting new dredging in SAV do not prohibit use of the existing dock, but may just limit
the size and draft of boats favored by Petitioner. Further, Petitioner is unable to extend the piers
waterward as the piers as constructed in 2004 were built up to the AIWW channel setback.
Petitioner also may have difficulties moving the piers to other portions of the subdivision shoreline,
as that shoreline is now in private ownership and is not part of the HOA common area.

As the site was always marginal based on shallow initial depths, the potential for shoaling, it’s
limitations for extending the piers based on the location of the AIWW setback, and was further
limited by the rules in place in 2004 which prohibited new dredging projects in areas with SAV
and SAV habitat, Petitioner should have no expectations to undertake new dredging at this Site, to
the 2004 depths or otherwise. Finally, Petitioner can continue to make use of the docking facility
for riparian uses, such as boating.

II. Do the hardships result from conditions that are peculiar to the property, such
as the location, size, or topography of the property? Explain.

Petitioner’s Position: Yes.

No SAVs were located within the boat slips when they were constructed and initially used. The
boat slips are not located in areas that were previously mapped as having SAVs at the time of their
construction and initial use. The AICW at the location of the boat slips supports significant
recreational and commercial boat traffic. However, Petitioners know of no dredging of the AICW
since the time of the boat slips were constructed. SAVs typically do not colonize or become
established immediately adjacent to a major navigational, heavily-traversed and consistently
maintained and dredged channel. Such circumstances can be considered peculiar conditions.

Staffs’ Position: No.

Staff do not believe that hardships result from conditions peculiar to the property. Shallow depths
along and outside the bounds of the AIWW are not a peculiar condition, and is common along the
AIWW-designated waterbodies. Further, shallow waters such as those in the area of the Site are
typical SAV habitat, as it needs shallow depths to have enough sunlight to support its growth.
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Shoaling around docking facilities is also not a condition peculiar to Petitioner’s facility and is
often caused by the docking facility slowing the water and resulting in the deposition of suspended
sediment from the water. Finally, pier length being restricted by the AIWW setback is not
uncommon as the AIWW winds its way through coastal North Carolina, and has been a known
limitation on pier length since its development.

III. Do the hardships result from actions taken by the petitioner? Explain.

Petitioner’s Position: No.

The hardship was not a result of actions taken by Petitioner. Since the original granting of Major
Permit #68-03, the SAV beds have spread to the boat slips due to several possible environmental
factors unrelated to actions by the Petitioner. The proposed project is to restore the depth of an
existing and recently-permitted boat dock. Changes in conditions from shoaling and the
concomitant spread of SAV have resulted in the need to dredge the boat slips and were not caused
by Petitioner.

Staffs’ Position: No.

Petitioner’s predecessor in interest, the developer, chose to develop slips on the AIWW shoreline
of the subdivision, despite the shoreline being a marginal location for piers and access by the size
of boats Petitioner’s members were able to navigate initially, both because of water depths and the
location of the AIWW channel setback. Additionally, shoaling is a predictable result of pier
construction. The location choice and marginal AIWW shoreline seems to be the primary cause of
the hardships in this case, as shallow water is the preferred habitat for SAV. While the hardship
is also caused by the size/draft of boats Petitioners wish to use at the Site where the Site depths do
not now facilitate those drafts, Staff acknowledges that Petitioner did not encourage the growth of
SAV in its slips. While there is room to move the piers at issue along the AIWW shoreline where
no SAV is currently present, the private ownership of the upland lot in the alternative location is
likely to prevent the resolution of this issue by moving the piers.

IV.  Is the requested variance (1) consistent with the spirit, purpose, and intent of the
rules, standards, or orders, (2) will secure public safety and welfare; and (3) will
preserve substantial justice? Explain.

Petitioner’s Position: Yes.

(1) is consistent with the spirit, purpose, and intent of the rules, standards or orders issued by
the Commission;

A granting of the sought variance would be consistent with the spirit, purpose, and intent of the
CRC's rules, standards and orders. A CRC management objective for Public Trust Areas is to
protect public rights for navigation and recreation and to perpetuate their economic and aesthetic
value. [Rule 15A NCAC 07H .0207(c)]. Related to this objective is Rule 15A NCAC 02B
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.0225(c)(2), which allows for maintenance dredging (such as that required to maintain access to
existing channels), even if such results in reduction of SAV.

(2) will secure the public safety and welfare; and

The public safety will be enhanced by restoration of the depth of the permitted and already
constructed 9 boat slips. Safe boating access will be improved. The boat dockage can serve as a
staging area for rescue operations at an important location, which took place on September 18,
2015. Public welfare will be further secured by Pender County realizing a fair return on its
property taxation of home sites in Waters Edge due to the maintenance of the fair market value of
those properties.

3) will preserve substantial justice.

Restoring the original depth of the boat slips will enhance the public purposes served by CAMA
Major Permit 68-03, that is, allowing the boaters to use the boat slips in a manner that grants
reasonable and safe access to the AICW without damage to their boat, or the docks or to associated
lifts and other dockage equipment. The owners in Waters Edge subdivision will realize their
reasonable, investment-backed expectations, in that they would be able to use and benefit from
Slips 1 through 9. The boat slips were financed, constructed and maintained based upon the
original permitting of the boat slips in 2004. SAV was not present when the boat docks and slips
were constructed and initially used. For the State not to allow continued use of the boat docks due
to spread of SAV into the boat slips would be unjust.

Staffs’ Position: No.

Petitioner’s variance request seeking to undertake new dredging in SAV and SAV habitat is not
consistent with the Commission’s rules from which Petitioner seeks its variance. The purpose of
these rules requiring docking facilities to avoid significant adverse impacts to SAV and SAV
habitat is to protect this critically important habitat. Above, Petitioner supports a finding in its
favor on this variance criterion by citing to 15A NCAC 7H .0207(c), which is the Commission’s
management objective for Public Trust Area AECs, but only highlights the language of that rule
which note the importance of protecting the economic and aesthetic value of Public Trust Areas.
However, the rule reads in full:

Management Objective. To protect public rights for navigation and recreation and
to conserve and manage the public trust areas so as to safeguard and perpetuate
their biological, economic and aesthetic value. (emphasis added)

This rule acknowledges that a balance must be struck between all of these important values of the
public trust areas, and economic and aesthetic values do not trump a waterbody’s biological
importance or safeguarding public navigation. In this case, the balance was struck when the
Petitioner’s predecessor in interest constructed the piers at issue at this marginal Site with existing
shallow depths, knowing that future pier extension and new dredging were not allowed. It allowed
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for riparian use of the subdivision property subject to those constraints. Granting this variance
would subjugate the biological value of this Site to Petitioner’s economic concerns, and would not
keep with the spirit, purpose, and intent of the Commission’s rules from which Petitioner seeks
the variance.

While the value of SAV has been understood and acknowledged in the CRC’s rules for decades,
the importance of SAV habitat is further highlighted by the Coastal Habitat Protection Plan as
being essential for coastal species where they can “forage, seek refuge, grow or spawn.” Species
which spend significant portions of their lifecycle in SAV include spotted sea trout, red drum, bay
scallop, shrimp, hard clam, flounder, juvenile gag grouper and black sea bass. Petitioner cites a
rule of the Environmental Management Commission, 15A NCAC 2B .0225, which allows for
maintenance dredging, even if such results in reduction of SAV, as it relates to water quality. The
new dredging proposed here is not for the maintenance of an existing channel that has become
shallow due to shoaling. It is to increase access for the Petitioner and its users to the AIWW from
the docking facilities constructed at a marginal site with shallow water depths present at the time
of permitting.

Petitioner argues that safe boating will result from their proposed new dredging, but this argument
assumes that boating will be with water depths that exceed the depths at the time of permitting.
Instead, Staff note that public safety and welfare will be preserved if the existing SAV and SAV
habitat are left un-dredged and can continue to function as habitat for fish species, an important
public trust resource whose importance was noted in the CHPP and the Fisheries Reform Act. If
all owners of now-shallow depth slips were allowed to dredge in SAV habitat and other highly-
productive habitat, large-scale damage to some of the State’s most critical fisheries habitats could
occur.

Finally, it would not preserve substantial justice to allow Petitioner to dredge in an area not dredged
before in order to “realize their reasonable, investment-backed expectations” where it is not
reasonable for Petitioner to rely on having unfettered access to the AIWW from such a marginal
site. The rules limiting SAV dredging were in place at the time of permitting and construction, and
continue today, and while SAV may not have been present at the Site in 2004, the site was shallow
enough at that time to constitute SAV habitat. It is also unreasonable for Petitioner to propose
dredging to a depth which exceeds the depths documented in 2004. The reasonable expectations
would be that the use of these marginal slips can continue without new dredging, by using smaller
craft with shallower drafts and/or timing use around the tidal cycle.
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ATTACHMENT D:
PETITIONERS’ VARIANCE REQUEST MATERIALS
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George Rountree, Jr.
(1904.1979)
Ryan F. Tennant
(1973-2016)
George Rountree, II1*
Special Counsel
Geoffrey A. Losee

Street Address

2419 Market Street

’ 7 - : Wilmington, NC 28403
ROUNTREE LOSEE
LLP P.O. Box 1409

Wilmington, NC 28402

Stephen D. Coggins Est. 1896
Andrew R. Jones Phone
Anz ;ichardson Smith** SEPIE]\/IBER 29’ 2016 910.763.3404
Of Counsel Fax
910.763.0080
910.763.0320
Via Regular U.S. Mail
Mr. Braxton Davis, Director Mary Lucasse, Esq, CRC Counsel
Division of Coastal Management Department of Environmental Quality
400 Commerce Avenue 9001 Mail Service Center
Morehead City, NC 28557 Raleigh NC 27699-9001

Christine Goebel, Esquire
Asst. Attorney General
1601 Mail Service Center
Raleigh NC 27699-1601

Re: Variance Request by Waters Edge HOA, Inc.

Dear Director Davis, Ms. Lucasse, and Ms. Goebel:

I am pleased as counsel for the Petitioner, Waters Edge HOA, Inc., to submit a variance request to
permit dredging of community boat docks located on the Atlantic Intracoastal Waterway in Pender
County to be heard by the Coastal Resources Commission during its regularly-scheduled meeting to be
held November 30, 2016 in Atlantic Beach, NC. In support of the request, I enclose the following:

L.

kW

* also licensed in AZ

CAMA Variance Request Form [DCM Form 11 downloaded 9/28/16 at

https://deq.nc.gov/about/divisions/coastal-management/coastal-management-

permits/variances-appeals] signed and dated by me as Petitioner’s attorney;

Permit Application, which includes the name and location of the proposed development

Denial of Permit by Division of Coastal Management dated December 4, 2015;

Denial of Permit by Division of Water Resources dated December 14, 2015;

Copy of instruments recorded in the Pender County Registry indicating Petitioner’s

ownership of the property where the proposed development is to take place, as follows:
a. Restrictive Covenants at Deed Book 2426, Page 248 vesting rights in Petitioner and

deed to Declarants recorded at Deed Book 2303, Page 182:

Deed Book 2442, Book 156;

Deed Book 2523, Page 164;

Deed Book 3079, Page 45;

Deed Book 4190, page 232; and

Map Book 42, Page 80 (Sheets 1-3);

Map Book 37, Page 133;

Complete description of proposed development, including site plan, which consists of:
a. Application noted in # 2 above, already as being enclosed,;

weHe AL o

“* licensed 1n VA-NC license pending



Mr. Braxton Davis

Mary Lucasse, Esquire
Christine Goebel, Esquire

September 28, 2016
Page 2 of 2

b.

c.
d.

Site Sketch indicating location of dredging (marked in red) in relation to SAV
presence noted in green;

Map Book 42, Page 80 (Sheet 2 of 3);

Contractor’s email confirmation of outer limits of dredging;

7. Stipulation that proposed development is inconsistent with rules at issue;

8. Proof of notice sent to adjacent owners, per 15A NCAC 07J .0701(c)(7);

9. Petitioner’s written reasons and arguments about why the Petitioner meets the four
variance criteria set forth in 15 NCAC 07J .0701(c)(8)(A)-(D); and

10. Petitioner’s draft set of proposed stipulated facts;

11. Petitioner’s proposed stipulated exhibits:

a.
b.
ch

@ o

or

I'look forward to working with Ms. Goebel with the wording of the Staff Report on the Variance Criteria

Permission to use spoil island to deposit dredging spoil;

Site Sketch indicating presence of SAV in green;

Site Sketch indicating location of dredging (marked in red) in relation to SAV
presence noted in green;

Site Sketch indicating location of dredging in relation to SAV presence, with
affected SAV outlined in dark blue;

Contractor’s confirmation of outer limits of dredging;

Waters Edge Valuation Report;

October 23, 2015 memo from Anne Deaton (Division of Marine Fisheries) to
Karen Higgins (Division of Water Resources);

DCM staff notations on Sheet 2 of 4 of unsigned March 3, 2003 Arnold Carson
survey of Proposed Dock Facility “A” at Waters Edge at Deerfield;

(#9 above) and the Stipulated Facts (#10 above) and the Stipulated Exhibits. We have a number of

photographs that would aid understanding, which I am sure Ms. Goebel and I can reach agreement about

inclusion in the CRC packet and use during the hearing.

Thank you for your attention and we look forward to working with you.

Enclosures

Very Truly Yours,

6 2 o

Stephen D. Coggins

cc: Michael J. Mac, President — Waters Edge HOA, Inc. (w/ encl)
Jason Dail, Division of Coastal Management-Wilmington Regional Office (w/ encl)

ROUNTREE LOSEE LLP
WILMINGTON, NORTH CAROLINA



CAMA VARIANCE REQUEST FORM DCM FORM 11
DCM FILE No.:

PETITIONER’S NAME WATERS EDGE HOA, INC.
COUNTY WHERE THE DEVELOPMENT IS PROPOSED PENDER

Pursuant to N.C.G.S. § 113A-120.1 and 15A N.C.A.C. 07J .0700 et seq., the above named
Petitioner hereby applies to the Coastal Resources Commission (CRC) for a variance.

VARIANCE HEARING PROCEDURES

A variance petition will be considered by the CRC at a regularly scheduled meeting, heard in
chronological order based upon the date of receipt of a complete petition. 15A N.C.A.C. 07]
.0701(e). A complete variance petition, as described below, must be received by the Division of
Coastal Management (DCM) a minimum of six (6) weeks in advance of the first day of a
regularly scheduled CRC meeting to be eligible for consideration by the CRC at that meeting.
15A N.C.A.C. 07J .0701(e). The final set of stipulated facts must be agreed to at least four (4)
weeks prior to the first day of a regularly scheduled meeting. 15A N.C.A.C. 07J .0701(e). The
dates of CRC meetings can be found at DCM’s website: www.nccoastalmanagement.net

If there are controverted facts that are significant in determining the propriety of a variance, or if
the Commission determines that more facts are necessary, the facts will be determined in an
administrative hearing. 15A N.C.A.C. 07J .0701(b).

VARIANCE CRITERIA
The petitioner has the burden of convincing the CRC that it meets the following criteria:

(a) Will strict application of the applicable development rules, standards, or orders issued
by the Commission cause the petitioner unnecessary hardships? Explain the
hardships.

(b) Do such hardships result from conditions peculiar to the petitioner's property such as
the location, size, or topography of the property? Explain.

(c) Do the hardships result from actions taken by the petitioner? Explain.

(d) Will the variance requested by the petitioner (1) be consistent with the spirit, purpose,
and intent of the rules, standards or orders issued by the Commission; (2) secure the
public safety and welfare; and (3) preserve substantial justice? Explain.

Please make your written arguments that Petitioner meets these criteria on a separate piece of paper.
The Commission notes that there are some opinions of the State Bar which indicate that non-attorneys
may not represent others at quasi-judicial proceedings such as a variance hearing before the Commission.



These opinions note that the practice of professionals, such as engineers, surveyors or contractors,
representing others in quasi-judicial proceedings through written or oral argument, may be considered
the practice of law. Before you proceed with this variance request, you may wish to seek the advice of
counsel before having a non-lawyer represent your interests through preparation of this Petition.

For this variance request to be complete, the petitioner must provide the information listed
below. The undersigned petitioner verifies that this variance request is complete and
includes:

X The name and location of the development as identified on the permit application;

X A copy of the permit decision for the development in question;

X A copy of the deed to the property on which the proposed development would be located;

A complete description of the proposed development including a site plan;

A stipulation that the proposed development is inconsistent with the rule at issue;

Proof that notice was sent to adjacent owners and objectors*, as required by 15A
N.C.A.C. 07] .0701(c)(7);

N/A_ Proof that a variance was sought from the local government per 15A N.C.A.C. 07J
.0701(a), if applicable;

X Petitioner’s written reasons and arguments about why the Petitioner meets the four
variance criteria, listed above;

_ X A draft set of proposed stipulated facts and stipulated exhibits. Please make these
verifiable facts free from argument. Arguments or characterizations about the facts
should be included in the written responses to the four variance criteria instead of being
included in the facts.

X This form completed, dated, and signed by the Petitioner or Petitioner’s Attorney.
*Please contact DCM or the local permit officer for a full list of comments received on your

permit application. Please note, for CAMA Major Permits, the complete permit file is kept in the
DCM Morehead City Office.



Due to the above information and pursuant to statute, the undersigned hereby requests a variance.

September 29, 2016

:gg%;gzegh‘z-.i:> (Eig%%t_q,;\_,
Signature of Petition®f0r Attorney

Stephen D. Coggins

Date

scoggins@rountreelosee.com

Printed Name of Petitioner or Attorney

PO Box 1409

Email address of Petitioner or Attorney

910 763-3404

( )

Mailing Address

Wilmington, NC 28402-1409

Telephone Number of Petitioner or Attorney

(910 ) 763-0080

City State

Zip  Fax Number of Petitioner or Attorney

DELIVERY OF THIS HEARING REQUEST

This variance petition must be received by the Division of Coastal Management at least six (6)
weeks before the first day of the regularly scheduled Commission meeting at which it is heard. A
copy of this request must also be sent to the Attorney General's Office, Environmental Division.

15A N.C.A.C. 07J .0701(e).

Contact Information for DCM:

By mail, express mail or hand delivery:
Director

Division of Coastal Management

400 Commerce Avenue

Morehead City, NC 28557

By Fax:
(252) 247-3330

By Email:

Check DCM website for the email
address of the current DCM Director
www.nccoastalmanagement.net

Revised: July 2014

Contact Information for Attorney General’s Office:

By mail:

Environmental Division
9001 Mail Service Center
Raleigh, NC 27699-9001

By express mail:
Environmental Division
114 W. Edenton Street
Raleigh, NC 27603

By Fax:
(919) 716-6767



CAMA VARIANCE REQUEST DCM FILE No.:
PENDER

STIPULATION BY PETITIONER WATER’S EDGE HOA, INC. THAT PROPOSED
DEVELOPMENT IS INCONSISTENT WITH RULE

The Petitioner Waters Edge HOA, Inc., by and through its counsel and pursuant to N.C.G.S. §
113A-120.1 and 15A N.C.A.C. 07] .0700 et seq., stipulates that the proposed development that is
the subject of its proposed variance request is inconsistent with the following rules:

15A NCAC 07H.0208(a)(2)A): The location, design, and need for development, as well as the
construction activities involved shall be consistent with the management objective of the
Estuarine and Ocean System AEC (Rule .0203 of this subchapter) and shall be sited and
designed to avoid significant adverse impacts upon the productivity and biologic integrity of
coastal wetlands, shellfish beds, submerged aquatic vegetation as defined by the Marine
Fisheries Commission, and spawning and nursery areas.

15A NCAC 07H.0208(b)(1): Navigation channels, canals, and boat basins shall be aligned or
located so as to avoid primary nursery areas, shellfish beds, beds of submerged aquatic
vegetation as defined by the MFC, or areas of coastal wetlands except as otherwise allowed
within this Subchapter.

#{
Thizjday of September, 2016.

Stephen D. Coggins 6%"'

NC State Bar No. 8223
scoggins @rountreelosee.com
Rountree Losee LLP

Post Office Box 1409
Wilmington, NC 28402-1409
0: (910) 763-3404

F: (910) 763-0080

Attorney for Petitioner



George Rountree, Jr.
(1904-1979)
Ryan F. Tennant

e

George Rountree, I1I*

ROUN'.
Special Counsel -

"REE LOSEE...

Geoffrey A. Losee

Stephen D. Coggins

Andrew R. Jones

Anna Richardson Smith**
Of Counsel

Es:. 1896

SEPTEMBER 29, 2016

Via U.S. Certified Mail-Return Receipt Requested

Mr. Michael Norris
3701 Reston Court
Wilmington NC 28403

Re:  Variance Request by Waters Edge HOA, Inc. to Dredge Community Boat Docks

Dear Mr. Norris:

Street Address
2419 Market Street
Wilmington, NC 28403

Mailing Address
P.O. Box 1409
Wilmington, NC 28402

Phone
910.763.3404

Fax
910.763.0080
910.763.0320

I'serve as counsel to Waters Edge HOA, Inc., who is petitioning the NC Coastal Resources
Commission (CRC) for a variance to allow it to dredge boat slips 1 through 9 of the Waters Edge

community boat docks located on the Atlantic Intracoastal Waterway near the intersection of Great Oaks
Drive and Waters Edge Drive in Waters Edge at Deerfield subdivision. The next meeting of the CRC is
scheduled for November 30, 2016 at the Doubletree Inn in Atlantic Beach NC.

This notice is sent to you pursuant to 15A NCAC 07] .0701(c)(7), as you own property adjacent to
the Waters Edge subdivision. Please feel free to contact me should you have any questions regarding this
matter. You may also contact the following:

Mr. Braxton Davis, Director
Division of Coastal Management
400 Commerce Avenue
Morehead City, NC 28557

Mary Lucasse, Esq, CRC Counsel
Department of Environmental Quality
9001 Mail Service Center

Raleigh NC 27699-9001

Mr. Jason Dail

Division of Coastal Management
127 Cardinal Drive Ext.
Wilmington, NC 28405-3845

Christine Goebel, Esquire
Asst. Attorney General
1601 Mail Service Center
Raleigh NC 27699-1601

Stephen D. Coggins

cc: Michael J. Mac, President — Waters Edge HOA, Inc. (w/ encl)

“ also heensed in AZ
** licensed in VA-NC license pending



George Rountree, Jr.
(1904-1979)

Rvan F. Tennant
(1973-2016)

George Rountree, I11*

Specral Counsel
Geoffrey A. Losee
Stephen D. Coggins
Andrew R. Jones

Anna Richardson Smith**

Of Counsel

5

ROUNTREE LOSEE ..

Est. 1896

SEPTEMBER 29, 2016

Via U.S. Certified Mail-Return Receipt Requested

Ms. Hollie Batson

110 Captains Cove

Hampstead NC 28443

Re: Variance Request by Waters Edge HOA, Inc. to Dredge Community Boat Docks

Dear Ms. Batson:

Street Address
2419 Market Street
Wilmington, NC 28403

Mailing Address
P.O. Box 1409
Wilmington, NC 28402

Phone
010.763.3404

Fax
910.763.0080
910.763.0320

I'serve as counsel to Waters Edge HOA, Inc., who is petitioning the NC Coastal Resources
Commission (CRC) for a variance to allow it to dredge boat slips | through 9 of the Waters Edge
community boat docks located on the Atlantic Intracoastal Waterway near the intersection of Great Oaks
Drive and Waters Edge Drive in Waters Edge at Deerfield subdivision. The next meeting of the CRC is
scheduled for November 30, 2016 at the Doubletree Inn in Atlantic Beach NC.

This notice is sent to you pursuant to 15A NCAC 07] .0701(c)(7), as you own property adjacent to
the Waters Edge subdivision. Please feel free to contact me should you have any questions regarding this
matter. You may also contact the following:

Mr. Braxton Davis, Director
Division of Coastal Management
400 Commerce Avenue
Morehead City, NC 28557

Christine Goebel, Esquire
Asst. Attorney General
1601 Mail Service Center
Raleigh NC 27699-1601

Mr. Jason Dail

Division of Coastal Management
127 Cardinal Drive Ext.
Wilmington, NC 28405-3845

Sincerely Yours,

D,

tephen D. Coggins

cc: Michael J. Mac, President — Waters Edge HOA, Inc.

* also licensed in AZ

“* lrcensed 1n VA-NC license pending

Mary Lucasse, Esq, CRC Counsel
Department of Environmental Quality
9001 Mail Service Center

Raleigh NC 27699-9001



BEFORE THE NORTH CAROLINA COASTAL RESOURCES COMMISSION
Waters Edge HOA, Inc. Variance Request

AFFIDAVIT OF SERVICE ON HOLLIE BATSON
BY CERTIFIED U.S. MAIL. RETURN RECEIPT REQUESTED

The undersigned, after being first duly sworn, deposes and says:

L. That he is the attorney of record for Waters Edge HOA, Inc. in the above-
entitled action.

2. That Hollie Batson owns property adjacent to the Waters Edge subdivision.

3. On September 29, 2016, a letter (a copy of which is attached as Exhibit “A”)
was deposited in the United States Mail for mailing by certified mail, return receipt

requested, to the following address:

Ms. Hollie Batson
110 Captains Cove
Hampstead, NC 28443

4. That such letter was received by the said Hollie Batson on October 3, 2016,

as evidenced by the return receipt attached hereto as Exhibit “B”.

ROUNTREE LOSEE LLP
Post Office Box 1409
Wilmington, NC 28402-1409
Telephone: (910) 763-3404
Fax: (910) 763-0080

Email: scogeins @ rountreelosee.com

%\D« [(%
§t:ep?1en’D. Coggins (Q/)L%

NC State Bar No. 8223

Sworn to and subscribed before me this . ))Qs day of November, 2016)
SZ7%, Notary Pubic, No Notary Public

& Notary Public, North Carolina
) Brunswick County
g5 My Commission Expires

May 22, 2020 My Commission expires: [, - )9 _7\[)




’ ' EXHIBIT "A"

George Rountree, Jr.
(1904-1979)
Ryan F. Tennant

(19732016) -~ N T T — )
‘“w  ROUNTREE LOSEE
Spacial Counsel A LLP

Geoffrey A. Losee

Stephen D. Coggins Estr. 1896

Andrew R. Jones

Anna Richardson Smith** SEmBER 29, 20 16
05 Couns=i

Via U.S. Certified Mail-Return Receipt Requested

Ms. Hollie Batson
110 Captains Cove
Hampstead NC 28443

Re: Variance Request by Waters Edge HOA, Inc. to Dredge Community Boat Docks

Dear Ms. Batson:

Street Address
2419 Market Street
Wilmington, NC 28403

Mailing Address
P.O. Box 1409
Wilmington, NC 28402

Phone
910.763.3404

Fax
010.763.0080
910.763.0320

I serve as counsel to Waters Edge HOA, Inc., who is petitioning the NC Coastal Resources
Commission (CRC) for a variance to allow it to dredge boat slips | through 9 of the Waters Edge
community boat docks located on the Atlantic Intracoastal Waterway near the intersection of Great Oaks
Drive and Waters Edge Drive in Waters Edge at Deerfield subdivision. The next meeting of the CRC is

scheduled for November 30, 2016 at the Doubletree Inn in Atlantic Beach NC.

This notice is sent to you pursuant to 13A NCAC 07J .0701(c)(7), as you own property adjacent to
the Waters Edge subdivision. Please feel free to contact me should you have any questions regarding this

matter. You may also contact the following:

Mr. Braxton Davis, Director Mary Lucasse, Esq, CRC Counsel
Division of Coastal Management Department of Environmental Quality
400 Commerce Avenue 9001 Mail Service Center

Morehead City, NC 28557 Raleigh NC 27699-9001

Christine Goebel, Esquire Mr. Jason Dail

Asst. Attorney General Division of Coastal Management
1601 Mail Service Center 127 Cardinal Drive Ext.

Raleigh NC 27699-1601 Wilmington, NC 28405-3845

Sincerely Yours,

‘éa%., D

tephen D. Coggins

cc: Michael J. Mac, President — Waters Edge HOA, Inc.



Exhibit “B”

U.S. Postal Service

CERTIFIED MAIL.. RECEIPT

"u'_; (Domestic Mail Only; No Insurance Coverage Provided)
g For delivery information visit our website at www.usps.comg
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BEFORE THE NORTH CAROLINA COASTAL RESOURCES COMMISSION
Waters Edge HOA, Inc. Variance Request

AFFIDAVIT OF SERVICE ON MICHAEL NORRIS
BY CERTIFIED U.S. MAIL, RETURN RECEIPT REQUESTED

The undersigned, after being first duly sworn, deposes and says:

1. That he is the attorney of record for Waters Edge HOA, Inc. in the above-
entitled action.

24 That Michael Norris owns property adjacent to the Waters Edge
subdivision.

3. That on September 29, 2016, a letter (a copy of which is attached as Exhibit
“A”) was deposited in the United States Mail for mailing by certified mail, return receipt
requested, to the following address:

Mr. Michael Norris
3701 Reston Court
Wilmington, NC 28403
4. That such letter was returned to the undersigned on October 25, 2016, with

the following notation from the U.S. Postal Service: “Return to Sender — Insufficient
Address — Unable to Forward” (see attached Exhibit “B”).

5. That on October 25, 2016, a letter (a copy of which is attached as Exhibit
“C”) was deposited in the United States Mail for mailing by certified mail, return receipt
requested, to the following address:

Mr. Michael Norris
3701 Apt. A Reston Court
Wilmington, NC 28403
6. That the U.S. Postal Service attempted to deliver the second letter on

October 27, 2016. A notice was left at the residence because an authorized recipient was

not available (see attached Exhibit “D”).



7. That on November 2, 2016, a letter (a copy of which is attached as Exhibit
“E”) was deposited in the United States Mail for mailing by first class mail, to the following

address:

Mr. Michael Norris
3701 Apt. A Reston Court
Wilmington, NC 28403.

8. That as of the date of the execution of this Affidavit, Exhibits “C” and “E”
have not yet been returned by the U.S. Postal Service, and that the Norris address is the

only one known to the undersigned after a reasonable investigation.

ROUNTREE LOSEE LLP

Post Office Box 1409

Wilmington, NC 28402-1409
Telephone: (910) 763-3404

Fax: (910) 763-0080

Email: scoggins@rountreelosee.com

D

Stephen D. Coggins
NC State Bar No. 8223

day of November, 2016.

Nia 0. QMM

N KATHRYN B ANSLEY Notary Public’
&\ Notary Public, North Carolina
‘. Bcrunswick County —
y4¥ My Commission Expires My Commission expires:b) -
May 22, 2020 y PIIes:3 - Aok~ hD

R

L
Sworn to and subscribed before me this | J




George Rountree, Jr.
(19041979,

Ryan F. Tennant
(197320161

George Rountree, I11*

Special Counse!

Geoffrey A. Losee

Stephen D. Coggins

Andrew R. Jones

Anna Richardson Smith*~
O; Counsel

EXHIBIT "A"

ks

ROUNTREE LOSEE ..

 Est. 1896

SEPTEMBER 29, 2016

Via U.S. Certified Mail-Return Receipt Requested

Street Address
2419 Market Street
Wilmington, NC 28403

Mailing Address
P.O. Box 1409
Wilmington, NC 28402

Phone
910.763.3404

Fax
910.763.0080
910.763.0320

Mr. Michael Norris
3701 Reston Court
Wilmington NC 28403

Re:  Variance Request by Waters Edge HOA, Inc. to Dredge Community Boat Docks
Dear Mr. Norris:

I serve as counsel to Waters Edge HOA, Inc., who is petitioning the NC Coastal Resources
Commission (CRC) for a variance to allow it to dredge boat slips 1 through 9 of the Waters Edge
community boat docks located on the Atlantic Intracoastal Waterway near the intersection of Great Oaks
Drive and Waters Edge Drive in Waters Edge at Deerfield subdivision. The next meeting of the CRC is
scheduled for November 30, 2016 at the Doubletree Inn in Atlantic Beach NC.

This notice is sent to you pursuant to 15A NCAC 07J .0701(c)(7), as you own property adjacent to
the Waters Edge subdivision. Please feel free to contact me should you have any questions regarding this
matter. You may also contact the following:

Mor. Braxton Davis, Director
Division of Coastal Management
400 Commerce Avenue
Morehead City, NC 28557

Mary Lucasse, Esq, CRC Counsel
Department of Environmental Quality
9001 Mail Service Center

Raleigh NC 27699-9001

Mr. Jason Dail

Division of Coastal Management
127 Cardinal Drive Ext.
Wilmington, NC 28405-3845

Christine Goebel, Esquire
Asst. Attorney General
1601 Mail Service Center
Raleigh NC 27699-1601

Stephen D. Coggins

cc: Michael J. Mac, President — Waters Edge HOA, Inc. (w/ encl)



EXHIBIT "B"

Est. 1896
Post Office Box 1409 | Wilmington, NC 28402
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: EXHIBIT "C"
George Rountree, Jr. Street Address
(19041979 2419 Marker Street

Rvan F. Tennant e =

ROUNTREE LOSEE
George Rountree, LII* LLP

. Mailing Address
Special Counsz!
Geoffrey A. Losee Est. 1896 P.Q. Box 1409
Stephen D. Coggins Wilmingron, NC 28402
Andrew R. Jones -
Jason R. Harris** Phone
S T 910.763.3404
Diane K. Pappavliou
= Fax
Anna Richardson Smith*** October 23’ 2016 910.763.0080
Of Counsel 910.763.0320

Via U.S. Certified Mail - Return Receipt Requested — 2™ Attempt

Mr. Michael Norris
3701 Apt. A Reston Court
Wilmington NC 28403

Re:  Variance Request by Waters Edge HOA, Inc. to Dredge Community Boat Docks
Dear Mr. Norris:

Iserve as counsel to Waters Edge HOA, Inc., who is petitioning the NC Coastal Resources Commission
(CRC) for a variance to allow it to dredge boat slips | through 9 of the Waters Edge community boat docks located
on the Atlantic Intracoastal Waterway near the intersection of Great Oaks Drive and Waters Edge Drive in Waters
Edge at Deerfield subdivision. The next meeting of the CRC is scheduled for November 30, 2016 at the
Doubletree Inn in Atlantic Beach NC.

This notice is sent to you pursuant to 15A NCAC 07] .0701(c)(7), as you own property adjacent to the
Waters Edge subdivision. Please feel free to contact me should you have any questions regarding this matter.
You may also contact the following:

M. Braxton Davis, Director Mary Lucasse, Esq, CRC Counsel
Division of Coastal Management Department of Environmental Quality
400 Commerce Avenue 9001 Mail Service Center

Morehead City, NC 28557 Raleigh NC 27699-9001

Christine Goebel, Esquire Mr. Jason Dail

Asst. Attorney General Division of Coastal Management
1601 Mail Service Center 127 Cardinal Drive Ext.

Raleigh NC 27699-1601 Wilmington, NC 28405-3845

ely Yours

Stephen D. Coggins

cc: Michael J. Mac, President — Waters Edge HOA, Inc. (w/ encl)

www.rountreelosee.com



EXHIBIT "D"

English Customer Service USPS Mobile Register / Sign In

= USPSCOM’

Still Have Questions?

USPS Tracking® e s

fj{@ Get Easy Tracking Updates»

Sign up for My USPS.

Tracking Number: 70162070000064920361

Updated Delivery Day: Thursday, October 27, 2016

Product & Tracking Information Available Actions
Postal Product: Features:
Certified Mail ™ Schedule Redelivery
DATE & TIME STATUS OF ITEM LOCATION Text Updates

Notice Left (No Authorized

October 27,2016 ,1:21 pm Recipient Available)

WILMINGTON, NC 28403 Email Updates

October 27,2016 , 5:56 am Arrived at Unit WILMINGTON, NC 28403

October 26,2016, 7:14 pm Departed USPS Facility FAYETTEVILLE, NC 28302

October 26,2016 , 9:40 am Arrived at USPS Facility FAYETTEVILLE, NC 28302

October 26,2016 , 1:41 am Departed USPS Facility CHARLOTTE, NC 28228

October 26, 2016 ,12:17 am Arrived at USPS Facility CHARLOTTE, NC 28228
Track Another Package Manage Incoming Packages
Tracking (or receipt) number Track all your packages from a dashboard.

No tracking numbers necessary

| ! Track it

Sign up for My USPS»

https://tools.usps.com/go/TrackConfirmAction.action?tRef=fullpage&tLc=1&text28777=&tL abels=7016207000006492036 1



e EXHIRIT “E"
George Rountree, Jr. Street Address
(1904-1979) 2419 Market Street

i ROUNTREE LOSEE
George Rountree, I11* LLP

Secial C : Mailing Address
ecia ounse
Geoffrey A. Losee Est. 1896 P.O. Box 1409
Stephen D. Coggins Wilmington, NC 28402
Andrew R. Jones
Jason R. Harris** Phone
910.763.3404
Diane K. Pappayliou
Fax
Anna Richardson Smich*** November 2’ 2016 910.763.0080
Of Counsel 910.763.0320

Via U.S.P.S. First Class Mail
Mr. Michael Norris

3701 Apt. A Reston Court
Wilmington NC 28403

Re:  Variance Request by Waters Edge HOA, Inc. to Dredge Community Boat Docks
Dear Mr. Norris:

I serve as counsel to Waters Edge HOA, Inc., who is petitioning the NC Coastal Resources Commission
(CRC) for a variance to allow it to dredge boat slips 1 through 9 of the Waters Edge community boat docks located
on the Atlantic Intracoastal Waterway near the intersection of Great Oaks Drive and Waters Edge Drive in Waters
Edge at Deerfield subdivision. The next meeting of the CRC is scheduled for November 30, 2016 at the
Doubletree Inn in Atlantic Beach NC.

This notice is sent to you pursuant to [5A NCAC 07] .0701(c)(7), as you own property adjacent to the
Waters Edge subdivision. Please feel free to contact me should you have any questions regarding this matter.
You may also contact the following:

Mr. Braxton Davis, Director Mary Lucasse, Esq, CRC Counsel
Division of Coastal Management Department of Environmental Quality
400 Commerce Avenue 9001 Mail Service Center

Morehead City, NC 28557 Raleigh NC 27699-9001

Christine Goebel, Esquire Mr. Jason Dail

Asst. Attorney General Division of Coastal Management
1601 Mail Service Center 127 Cardinal Drive Ext.

Raleigh NC 27699-1601 Wilmington, NC 28405-3845

Sincerely Yours,

2

Stephen D. Coggins

cc: Michael J. Mac, President — Waters Edge HOA, Inc. (w/encl)
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JUYCE M. SWICEGQ0B
REGISTER OF DEEDS
PERDER COUNTY, KC

STATE OF NORTH CAROLINA DECLARATION OF COVENANTS
CONDITIONS AND RESTRICTIONS
COUNTY OF PENDER FOR WATERS EDGE AT DEERFIELD

This Declaration, Made the 8th day of July, 2004, by UNIVERSITY GROUP, INC., a
North Carolina corporation, hereinafter referred to as "Declarant" or "Developer" for the
purposes hereinafter stated;

WITNESSETH:

Whereas, Declarant is the owner of certain real property in Pender County, North
Carolina, known as WATERS EDGE AT DEERFIELD, which is shown on a plat recorded in
the Office of the Register of Deeds of Pender County, North Carolina, in Map Book 37
Page 133, to which reference is made for a more particular description (the "Property”).

NOW, THEREFORE, Declarant declares that the Property described above shall be
held, sold and conveyed subject to the North Carolina Planned Gommunity Act set forth in
Chapter 47F of the North Carolina General Statutes (the "Act"), as well as the following
easements, restrictions, covenants, and conditions.

ARTICLE I.
DEFINITIONS

In addition to other terms defined herein, the following capitalized terms shalt have
the following meanings as used herein:

SECTION 1. Additional Property shall mean and refer to any lands, in addition to the
above described Property, annexed to and made a part of the Planned Community.

SECTION 2. Allocated Interest shall mean the Common Expense Liability and votes
in the Association allocated to each Lot.

1
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SECTION 3. Association shall mean and refer to Waters Edge HOA, Inc., a North
Carolina non-profit corporation, its successors and assigns, the owners association
arganized pursuant to the Act for the purposes set forth herein.

SECTION 4. Boat Slips shall mean the 18 boat slips shown on the above
referenced plat of the Community Boating Facility.

SECTION 5. Boat Slip Certificate shall mean the Boat Slip Certificate in the form
attached hereto as Exhibit B.

SECTION 6. Common Elements or Open Space shall mean and refer to all [ands
and easements within or appurtenant to the Planned Community owned or enjoyed by the
Association, other than a Lot, and intended for the common use and enjoyment of the
Owners, including, without limitation, any private roads and storm water facilities within the
Planned Community. Any streets and roads shown on the above referenced plat as public
shall constitute Common Elements until such streets and roads are accepted for
maintenance by the NC Department of Transportation. All Access Easements and Public
and Private Utility Easements, including but not limited to those over Lots 2, 3, 17 and 18
as shown on the above referenced plat, constitute Common Elements (but the Owners of
said Lots may use their land for any purpose that does not interfere with such easements,
including access to their Lots). The easements granted by Lanwillo Development
Company by Deed of Easement recorded in Book 1946, Page 183 of the Pender County
Registry (the “Deed of Easement”), as amended, constitute Common Elements and shall
be maintained by the Association as provided in the Deed of Easement.

SECTION 7. Common Expenses means expenditures made by or financial liabilities
of the Association, together with any allocations to reserves, including but not limited to (i)
the cost of Irrigation for the Common Elements and (i} the cost of electricity, water and
irrigation for the Community Boating Facility (defined below) .

SECTION 8. Common Expense Liability means the liability for Common Expenses
allocated to each Lot as permitted by the Act, this Declaration or otherwise.

SECTION 9. Community Boating Facility means the riparian easement, the pier, the
floating dock, and 18 boat slips as to be shown on the plat referenced in the preambie to
these covenants and labeled “Community Boating Facility". The Community Boating
Facility shall be for the exclusive use and enjoyment of the subclass of Class A Members
designated and defined hereinafter as “Class A Members-Boating”. The Association is
obligated pursuant to this Declaration to operate and maintain the Community Boating
Facility with the cost thereof being assessed only against the Class A Members-Boating as
is hereinafter provided.

SAWOJILWNIVGROUP-WATERSEOGEWIMMYSISLANDLLC\DECLARATION-WATERSEDGE\DECOFCOVENANTS.DOC
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SECTION 10. Declarant shall be used interchangeably with Developer (which
designations shall include singular, plural, masculine and neuter as required by the context)
and shall mean and refer to University Group, Inc., its successors and assigns, if such
successors or assigns should acquire undeveloped property from the Declarant or a Lot not
previously disposed of for the purpose of development and reserves or succeeds to any
Special Declarant Right.

SECTION 11. Declarant Control Period shall have the meaning set forth in Article Il
hereof.

SECTION 12. Declaration shall mean this instrument as it may be from time to time
amended or supplemented.

SECTION 13. Executive Board or Board shall be used interchangeably with the
Board of Directors and means the body, regardless of name, designated in this Declaration
or otherwise to act on behalf of the Association.

SECTION 14. Limited Common Elements shall mean areas and facilities within any
Lot which are for the use of the Lot Owner as septic nitrification fields but which the
Association is obligated to maintain pursuant to the terms of this Declaration. The Limited
Common Elements shall consist of SF (septic fields) 3A, 6A, 9A, 10A, 18A and Reserve
No. 1 as shown on the above referenced plat (if nore, so state). The Declarant shall have
the right to grant an easement for septic fields Reserve No. 1 to any Lots of Declarant's
choice (subject ta approval of applicable regulatory agencies). The Declarant may at any
time release its right to grant septic field easements over Reserve No. 1 and upon such
release, said Lots shall cease to be Limited Common Elements and shall become Common
Elements.

SECTION 15. Lof(s) shall mean and refer to any portion of the Planned Community
designated for separate ownership by a Lot Owner.

SECTION 16. Lot Owner or Owner shall mean the Declarant or other Person who
owns a fee simple title to any Lot, including contract sellers, but excluding those having
such interest merely as security for the performance of an obligation.

SECTION 17. Master Association means a master association as defined in the Act.

SECTION 18. Person means a natural person, corporation, business trust, estate,
trust, partnership, association, joint venture, government, governmental subdivision, or
agency or other legal or commercial entity.

3
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SECTION 19. Planned Community shall mean and refer to the Property plus any
Additional Property made a part of the Planned Community by the exercise of any Special
Declarant Right.

SECTION 20. Purchaser means any Person, other than the Declarant or a Person
In the business of seliing real estate for the purchaser's own account, who by means of a
voluntary transfer acquires a legal or equitable interest in a Lot, other than (i) a leasehold
interest (including renewal options) of less than 20 years, or (ii) as security for an obligation.

SECTION 21. Reasonable Attorneys' Fees means attomeys' fees reasonably
Incurred without regard to any limitations on attorneys’ fees which otherwise may be
allowed by law.

SECTION 22. Special Declarant Rights means rights reserved for the benefit of the
Declarant including without limitation the right (i) to complete improvements intended or
planned by Developer for the Property or Additional Property; (if) to exercise any
development or other right reserved to the Declarant by this Declaration or otherwise; (jii) to
maintain within the Planned Community sales offices, management offices, construction
offices/trailers, signs advertising the Planned Community, arid models; (iv) to use the
Common Elements for the purpose of making improvements within the Planned
Community; (v} to make the Planned Community part of a larger planned community or
group of planned communities; {vi) to make the Planned Community subject to a Master
Assoclation; (vii) to appoint or remove any officer or Executive Board member of the
Association or any Master Association during the Declarant Control Period or (viii) to permit
other land to be annexed to and made part of the Planned Community in accordance with
the terms of this Declaration.

SECTION 23. Stormwater Permit shall mean State Stormwater Permit # SW8
030110 issued by the North Carolina Division of Water Quality (DWQ), Department of
Environment and Natural Resources (DENR).

ARTICLE Il
PROPERTY RIGHTS AND EASEMENTS

SECTION 1. Owners' Property Rights and Easement of Enjoyment. Every Owner
shall have and is hereby granted a right and easement of enjoyment in and to the Common
Elements, if any, which shall be appurtenant to and shall pass with the title to every Lot,
subject to the following provisions:

A. The Association may make and amend reasonable rules and regulations
governing use of the Common Elements by the Owners;

DECOFCOVENANTS.DOC-vms
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B. The Association may grant a security interest in or convey the Common
Elements, or dedicate or transfer all or part of the Common Elements, to any public agency,
authority or utility for such purposes and subject to such conditions as may be agreed to by
atleast eighty percent (80%) of the Members, excluding the Developer; provided, however,
that the Association may without the consent of the Owners grant easements, leases,
licenses and concessions through or over the Common Elements. No conveyance or
encumbrance of Common Elements shall deprive any Lot of its rights of access or support.

C. An easement of enjoyment in and over SF (septic fields) 3A, 6A, 9A, 10A,18A (in
favor of the Owners of Lots 3, 6, 9, 10 and 18, respectively) and in and over Reserve No. 1
(with Declarant being entitied to grant, subject to the approval of applicable regulatory
agencies, septic field easements over Reserve No. 1 to such Lots as Declarant deems
appropriate) as shown on the above referenced plat, for the purpose installing, operating
and maintaining upon them septic nitrification fields with such piping and other facilities as
appropriate. Any damage fo any septic nitrification fields located upon any such Lot
caused by the negligence of the Association or any Owner other than the Owner of the Lot
in question shall be paid for by the Association (but the Association may recover from the
Lot Owner causing such damage in accordance with the provisions of Article X, Section 2.
A. hereof). Lot 3 only has an easement over SF3A, Lot 6 over SFEA, Lot 9 over SF9A, Lot
10 over SF10A and Lot 18 over SF18A.

SECTION 2. Easements in Favor of Declarant and the Association. The following
easements are reserved to Declarant and the Association, their agents, contractors,
employees, successors and assigns:

A. Easements as necessary in the lands constituting the Common Elements and the
rear, front and side ten feet of each Lot for the installation and maintenance of utilities and
drainage facilities (including the right to go upon the ground with men and equipment to
erect, maintain, inspect, repair and use electric and telephone lines, wires, cables,
conduits, sewers, water mains and other suitable equipment for the conveyance and use of
electricity, telephone equipment, gas, sewer, water or other public conveniences or utilities
on, in or aver each Lot and such other areas as are shown on the plat of the Property or
any Additional Property recorded or to be recorded in the office of the Register of Deeds of
the county where the Planned Community is located; the right to cut drain ways, swales
and ditches for surface water whenever such action may appear to the Developer or the
Association to be necessary in order to maintain reasonable standards of health, safety and
appearance; the right to cut any trees, bushes or shrubbery; the right to make any grading
of the soil, or to take any other similar action reasonably necessary to provide economical
and safe utility installation and to maintain reasonable standards of health, safety and
appearance; and the right to locate wells, pumping stations, and tanks within residential
areas, or upon any Lot with the permission of the Owner of such Lot). No structures or
plantings or other material shall be placed or permitted to remain upon such easement
areas or other activities undertaken thereon which may damage or interfere with the

5
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installation or maintenance of utilities or other services, or which may retard, obstruct or
reverse the flow of water or which may damage or interfere with established slope ratios or
create erosion. These easement areas (whether or not shown on the recorded plats for the
Planned Community) but not the improvements within such areas shall be maintained by
the respective Owner except those for which a public authority or utility company is
responsible.

B. Easements over all private streets, if any, access easements, and Common
Elements within the Planned Community as necessary to provide access, ingress and
egress, to and the installation of utilities for any Additional Property.

C. Aneasement of unobstructed access over, on, upon, through and across each
Lot and the Limited Common Elements located thereon, if any, at all reasonable times to
perform any maintenance and repair to the Limited Common Elements required by this
Declaration.

SECTION 3. Other Easements. The following additional easements are granted by
Declarant:

A. An easement to all police, fire protection, ambulance and all similar persons,
companies or agencies performing emergency services, to enter upon all Lots and
Common Elements in the performance of their duties.

B. In case of any emergency originating in or threatening any Lot or Common
Elements, regardiess of whether any Lot Owner is present at the time of such emergency,
the Association or any other person authorized by it, shall have the immediate right to enter
any Lot for the purpose of remedying or abating the causes of such emergency and making
any other necessary repairs not performed by the Lot Owners.

C. The Association is granted an easement over each Lot for the purposes of
providing Lot maintenance when an Owner fails to provide maintenance and upkeep in
accordance with this Declaration.

D. The Owners of Lots having an easement of enjoyment in and over SF 3A, 6A,
9A, 10A, 18A, and Reserve No. 1 shall be entitled o install, operate and maintain upon the
10" Utility Easement{s] for Public and Private Use" and “15’ Utility Easement]s] for Public
and Private Use” shown on the above referenced piat, and over Waters Edge and Great
Oak Drives, pipelines to transport sewage from their septic tanks to their septic fields. Each
Lot Owner installing and maintaining such pipelines shall restore the surface of the
easements to the condition existing immediately before such installation or maintenance
commenced and shall be responsible for any damage to any road surface, landscaping,
other property, or to persons, occurring on account of such activities. The location of any
such pipelines within Waters Edge Drive must be approved by the Declarant or the

6
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Architectural Control Committee. All easements granted or described herein are subjectto
being replaced by North Carolina Department of Transportation (‘“NCDOT") encroachment
agreements at any time that NCDOT accepts Waters Edge Drive and/or Great Oaks Drive
for maintenance. All septic fields (onsite and offsite), force mains, collection sewers and
other sewer facilities shall be located (setbacks, etc) as required by North Carolina
Administrative Code Section 15A NCAC 18A.1950, entitled “Location of Sanitary Systems”.

E. The Owner of Lot 4 as shown on the above referenced plat is granted a non-
exclusive easement over the land described on Exhibit A attached hereto and incorporated
herein by reference, the same being portion of the “30’ Access and Utility Easement”
located on Lot 3 as shown on said plat for the purpose of to constructing/installing,
operating and maintaining a driveway and landscaping over said easement.

SECTION 4. Nature of Easements. All easements and rights described herein are
perpetual easements appurtenant, running with the land, and shall inure to the benefit of
and be binding on the Declarant and the Assaciation, their successors and assigns, and
any Owner, purchaser, mortgagee and other person having an interest in the Planned
Community, or any part or portion thereof, regardless of whether or not reference is made
in the respective deeds of conveyance, or in any mortgage or trust deed or other evidence
of obligation, to the easements and rights described in this Declaration.

ARTICLE ill.
HOMEOWNERS' ASSOCIATION

SECTION 1. Formation of Association. The Association shall be incorporated no
later than the date the first Lot in the Planned Community is conveyed. The Association is
a nonprofit corporation arganized pursuant to the Nonprofit Corporation Act of the State of
North Carolina for the purpose of establishing an association for the Owners of Lots to
operate and maintain the Common Elements and any Limited Common Elements in
accordance with this Declaration, its Charter and Bylaws The Association shall be
empowered to perform and/or exercise those powers set forth in the Act as it may be
amended from time to time, in addition to any powers and authority otherwise granted toit.

SECTION 2. Membership. Every Lot Owner shall be a Member of the Association.
Membership shall be appurtenant to and may not be separated from Lot ownership.

SECTION 3. Voting Rights. The Association shall have two classes of voting
Membership.

Class A. Class A Members shall be all Owners, with the
exception of the Declarant, and shall be entitled to one vote for
each Lot owned. When more than one person holds an
interest in any Lot, all such persons shall be Members. The

7
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vote for such Lot shall be exercised as they determine, but in
no event shall more than one vote be case with respect to any
Lot. Fractional voting with respect to any Lot is prohibited.
There shall be a subclass of membership within Class A
Membership known and “Class A Membership-Boating”. The
subclass shall consist of those Class A Members who hold a
Boat Slip Certificate.

Class B. The Declarant shall be a Class B Member and
shall be entitled to three (3) votes for each Lot owned. The
Class B Membership shall cease and be converted to Class A
Membership on the happening of any of the following events,
whichever occurs earlier:

(a) when the total vote outstanding in the Class A
Membership equals the total vote outstanding in the Class B
Membership; or

{(b) on December 31, 2007; or

(c¢) upon the voluntary surrender of all Class B
Membership by the holder thereof.

The period during which there is Class B Membership is sometimes referred to
herein as the “Declarant Control Period”.

SECTION 4. Government Permits. After completion of construction of any facilities
required to be constructed by Declarant pursuant ta permits, agreements and easements
for the Planned Community, all duties, obligations, rights and privileges of the Declarant
under any water, sewer, stormwater and utility agreements, easements and permits for the
Planned Community with municipal or governmental agencies or public or private utility
companies, shall be the duties, rights, obligations, privileges and the responsibility of the
Association, notwithstanding that such agreements, easements or permits have not been
assigned or the responsibilities thereunder specifically assumed by the Association. There
are additional provisions made in this Declaration concerning stormwater facilities and the
Stormwater Permit.

SECTION 5. Common Elements. The Association shall at its sole cost and expense
be responsible for the operation and maintenance of each Common Element within the
Planned Community form the date of completion of its construction or improvement by the
Developer, whether or not (i) such Common Element has actually been deeded to the
Association, or (i) any permit issued by a governmental agency to Declarant for the
construction and operation of the Common Element has been transferred from the

8
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Declarant to the Association or assumed by the Association. If the Declarant is required by
any government agency to pravide any operation or maintenance activities to a Common
Element for which the Association is liable to perform such operation and maintenance
pursuant to this section, then the Association agrees to reimburse the Declarant the cost of
such operation and maintenance within 30 days after Declarant renders a bill to the
Association therefor. The Association agrees to levy a Special Assessment to cover the
amount of such bill if it does not have other sufficient funds available. Declarant shall be
entitled to specific performance to require the Association to levy and collect such Special
Assessment.

SECTION 6. Architectural Control Committee. The Executive Board shall perform
all duties of the Architectural Control Committee if no such committee is appointed by it,
subject, however, to the Special Declarant Rights. Any Architectural Control Committee
appointed by the Executive Board shall consist of at least 3 members.

ARTICLE IV.
INSURANCE AND BONDS

SECTION 1. Community Boating Facility Insurance. Commencing not later than the
time of the first issuance of a Boat Slip Certivicate to a Person that is not a Declarant, it
shall be the duty of the Association to maintain in effect casualty and liability insurance
covering the Community Boating Facility as follows, to the extent it is reasonably available:

A. Amount and Scope of Insurance. Allinsurance policies necessary or desisrable
(except personal property of an Owner) shall be secured by the Board of Directors, or its
designee, on behalf of the Association. Such insurance shall at a minimum cover against
(1) loss or damage by fire or other hazards normally insured against in an amount after
application of any deductibles of not less than 80 percent of the replacement cost of the
insured property at the time the'insurance is purchased and at each renewal date exclusive
of land escalation, foundations and other items normally excluded from property palicies,
and (2) general liability insurance for each Lot, with limits of at least $1,000,000.00 for
bodily injury, including deaths of persons and property damage arising out of a single
oceurrence.

B. Insurance Provisions. The Board of Directors shall make diligent efforts to insure
that the insurance policies required by this section provide far the following:

(1) a waiver of subrogation by the insurer as to any
claims against the Association, any officer, director, agent or
employee of the Associafion, the Lot Owners and their
employees, agents, tenants and invitees;
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(2) a waiver by the insurer of its right to repair and
reconstruct instead of paying cash;

(3) coverage may not be canceled or substantially
modified (including cancellation for nonpayment of premium)
without at least thirty days prior written notice to the named
insured and all mortgagees;

(4) coverage will not be prejudiced by act or neglect of
the Lot Owners when said act or neglect is not within the
control of the Association or by any failure of the Association to
comply with any warranty or condition regarding any portion of
the Planned Community over which the Association has no
control.

(5) the master policy cannot be cancelled, invalidated or
suspended on account of the conduct of any one or more
individual Lot Owners;

(8) the master policy cannot be cancelled, invalidated or
suspended on account of the conduct of any officer or
employee of the Board of Directors without prior demand in
writing that the Board of Directors cure the defect and the
allowance of a reasonable time thereafter within which the
defect may be cured;

(7) each Class A Member-Boating is an insured person
under the policy to the extent of the Member's insurable
interest;

(3) if at the time of a loss under the policy, there is other
insurance in the name of a Class A Member-Boating covering
the same risk covered by the palicy, the Association's policy
provides primary insurance.

C. Premiums. All premiums on the insurance policies required by this section and
any deductibles payable by the Association upon loss shall be a Common Expense paid by
the Class A Members-Boating.

D. Proceeds. All insurance policies purchased pursuant to these provisions shall
provide that all proceeds thereof shall be payable to the Board as insurance trustee or to
such attorney-at-law or institution with trust powers as may be approved by the Board of

10
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Directors who shall hold any such insurance proceeds in trust for Class A Members-Boating
and lien holders as their interest may appear;

E. Policies. Allinsurance policies purchased by the Board of Directors shall be with
a company or companies permitted to do business in the State of North Carolina and
holding a rating of “A” or better by the current issue of Best's Insurance Reports. All
insurance policies shall be written for the benefit of the Board of Directors and the Class A
Members-Boating and their mortgagees as their respective interests may appear, and shall
provide that all proceeds thereof shall be payable to the Board of Directors.

F. Distribution of Insurance Proceeds. Subject to the provisions of Section 47F-3-
113(g) of the Act, the proceeds of insurance policies maintained by the Association
pursuant to this section shall be distributed to or for the benefit of the beneficial owners in
the following manner:

(1) all reasonable expenses of the insurance trustee
shall be first paid or provision may therefor;

(2) the remaining proceeds shall be used to defray the
cost of repairs for the damage or reconstruction for which the
proceeds are paid. Any proceeds remaining after defraying
such cost shall be distributed to the beneficial owners,
including lienholders of record, or retained by the Assaociation
for such common expenses or purposes as the Board shall
determine.

SECTION 2. |[ndividual Home Insurance. All Owners shall purchase at their
individual expense individual policies covering each Lot and Lot Owner individually.

SECTION 3. Common Element Insurance. The Board of Directors on behalf of the
Association, as a Common Expense of all Lot Owners, may at all times keep the Common
Elements and other assets of the Association insured against loss or damage by fire or
other hazards and such other risks, including public liability Insurance, upon such terms
and for such amounts as may be reasonably necessary from time to time to protect such
property, which insurance shall be payable in case of loss to the Association for all
Members. The Association shall have the sole authority to deal with the insurer in the
settlement of claims. In no event shall the insurance coverage obtained by the Association
be brought into contribution with insurance purchased by Members or their mortgagees.
The Association at minimum shall maintain with regard to the Common Elements the
insurance coverage(s) required by the Act.

SECTION 4. Fidelity Bond. The Association may maintain, as a Common Expense
paid by all Owners, bianket fidelity bonds for all officers, directors, employees and all other

* 11
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persons handling or responsible for funds of the Association, as follows (provided,
however, that if the Association shall delegate some or all of the responsibility for the
handiing of its funds to a management agent, such fidelity bonds shall be maintained by
such management agent for its officers, employees and agents handling or responsible for
funds of or administered on behalf of the Assaciation):

A. The total amount of fidelity bond coverage required shall be based upon best
business judgment and shall not be less than the estimated maximum of funds, including
reserve funds, in the custody of the Association or the management agent, as the case
may be, at any given time during the term of each bond. However, in no event may the
aggregate amount of such bonds be less than a sum equal to three months aggregate
assessments on all units plus reserve funds;

B. Fidelity bonds required herein must meet the following requirements:

(1) fidelity bonds shall name the Association as an
obligee;

(2) the bonds shall contain waivers by the issuers of the
bonds of all defenses upon the exclusion of persons serving
without compensation froam the definition of “employees”, or
similar terms or expressions;

(3) the premiums on all bonds required herein for the
Association (except for premiums on fidelity bonds maintained
by a management agent for its officers, employees and agents)
shall be paid by the Association as a common expense;

(4) the bonds shall provide that they may not be
canceled or substantially modified (including cancellation for
nonpayment of premium) without at least ten (10) days prior
written notice to the Association, to any insurance trustee and
each institutional holder of a first lien on any Lot.

ARTICLE V.
COVENANTS FOR ASSESSMENTS

SECTION 1. Creation of the Lien and Personal Obligation of Assessments. Each
Lot Owner covenants and agrees to pay to the Association the following assessments
{collectively the "Assessments"):

A. Annual Assessments;

12 !
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B. Special Assessments;

C. Insurance Assessments;

D. Ad Valorem Tax Assessments; and
E. Working Capital Assessments.

The Assessments, together with interest, costs and reasonable attorney's fees, shall
be a charge on the land and shall be a continuing lien upon the respective Lot against
which the Assessments are made. Each such Assessment, together with interest, costs
and reasonable attorney's fees, shall also be the personal obligation of the Person who was
the Owner of such Lot at the time when the Assessment fell due. The personal obligation
for delinquent Assessments shall not pass to the Owner's successors in title unless
expressly assumed by them.

SECTION 2. Purpose of Annual Assessments. The Annual Assessments levied by
the Association shall be used exclusively to promote the recreation, health, safety and
welfare of the Owners and residents of the Planned Community and for the maintenance,
repair and replacement of the Common Elements, the Community Boating Facility, and any
Limited Common Elements. The maintenance of the Community Boating Facility shall
include such dredging as is necessary to keep the boat channels and docking areas
passable at all normal tides. The Assaciation is authorized to enter into contracts with
other property owners who utilize the boat channels for the sharing of the cost of
maintenance/dredging thereof. The funds arising from said assessments or charges, may
be used for any or all of the foliowing purposes: Operations, maintenance and
improvement of the Common Elements, and any Limited Common Elements, including
payment of utilities; enforcing this Declaration; paying taxes, insurance premiums, legal and
accounting fees and governmental charges; establishing working capital; paying dues and
assessments to any organization or Master Association of which the Association is a
member; and in addition, doing any other things necessary or desirable in the opinion of the
Association to keep the Common Elements, the Community Boating Facility and Limited
Common Elements in good operating order and repair.

SECTION 3. Annual Assessments. The Executive Board shall adopt a proposed
annual budget at least 90 days before the beginning of each fiscal year of the Association.
Within 30 days after adoption of the proposed budget for the Planned Community, the
Executive Board shall provide to all of the Lot Owners a summary of the budget, by
components as established hereinafter in this Section, and notice of a meeting to consider
its ratification, including a statement that the budget may be ratified without a quorum.
Each component of the budget is ratified unless at the meeting a majority of all of the Lot
Owners in the Association entitled to vote on the component rejects the budget component.
All members shall be entitled to vote on the Common Element Component (defined below).
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Only the Class A Members-Boating, shall be entitled to vote on the Community Boating
Component (defined below). In the event the proposed budget (or component)is rejected,
the periodic budget (or component) last ratified by the Lot Owners shall be continued until
such time as the Lot Owners ratify a subsequent budget {(or component) proposed by the
Executive Board. The Annual Assessment for each Lot shall be established based on the
annual budget thus adopted; provided, hawever, that the first Annual Assessment shall be
set by the Declarant prior to the conveyance of the first Lot to an Owner. The due date for
payment shall be established by the Executive Board. The Executive Board shall have the
authority to require the Assessments to be paid in periodic installments. The Association
shall, upon demand, and for a reasonable charge furnish a certificate signed by an officer
of the Association setting forth whether the Assessments on a specified Lot have been
paid.

A. Budget and Assessment Components: The Board shall include as a separate
component of the annual budget and of the Annual Assessments, the following:

(i Common Element Component consisting of the annual cost of
operating and maintaining the Common Elements.

(i) Community Boating Component consisting of the annual cost of
operating and maintaining the Commmunity Boating Facllity, including
the annual premium for the insurance coverage required by Article [V,
Section 1 hereof.

B. Calculation of Annual Assessments: The Common Element Component shall be
paid equally by all Lots. The Community Boating Component shall be paid equally by the
Class A Members-Boating.

SECTION 4. Special Assessments. In addition to the Annual Assessments
authorized above, the Association may levy, in any assessment year, a Special
Assessment applicable to the year only for the following purposes:

A. Todefray, in whole orin part, the cost of any construction, reconstruction, repair
or replacement of a capital improvement upon the Common Elements and any Limited
Common Elements, including fixtures and personal property related thereto, provided that
any such Special Assessment shall have the assent of two-thirds (2/3) of the Members of
each class who are voting in person or by proxy at a meeting duly called for this purpose.
Written notice of any meeting of Owners called for the purpose of approving such Special
Assessment shall be sent to all Members not less than ten (10) days nor more than sixty
(60) days in advance of the meeting.

B. Without a vote of the Members, to provide funds to reimburse the Declarant as
provided for in Article 11, Section 5, hereof,
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SECTION 5. |Insurance Assessments. All premiums on insurance policies
purchased by the Board of Directors or its designee and any deductibles payable by the
Association upon loss shall be a Common Expense, and the Assaciation may at any time
levy against the Owners equally an "Insurance Assessment’, in addition to the Annual
Assessments, which shall be in an amount sufficient to pay the cost of all such deductibles
and insurance premiums not included as a component of the Annual Assessment.

SECTION 6. Ad Valorem Tax Assessments. All ad valorem taxes levied against the
Common Elements, if any, shall be a common expense, and the Association may at any
time year levy against the Owners equally an "Ad Valorem Tax Assessment", in addition to
the Annual Assessments, which shall be in an amount sufficient to pay ad valorem taxes
not included as a component of the Annual Assessment.

SECTION 7. Working Capital Assessments. At the time fitle to a Lotis conveyed to
an Owner by Declarant, the Owner shall pay the sum of $100.00 to the Assoclation as
working capital to be used for operating and capital expenses of the Association. Class A
Members-Boating shall pay an additional working capital assessment at closing of $100.00.

Such amounts paid for working capital are not to be considered as advance payment of
the Annual or any other Assessments.

SECTION 8. Rate of Assessment. The Association may differentiate in the amount
of Assessments charged when a reasonable basis for distinction exists, such as between
vacant Lots of record and Lots of record with completed dwellings for which certificates of
occupancy have been issued by the appropriate governmental authority, or when any other
substantial difference as a ground of distinction exists between Lots. However,
Assessments must be fixed at a uniform rate for all Lots similarly situated.

SECTION 9. Commencement of Assessments. Assessments for each Lot shall
commence upon the date of acceptance by an Owner of a deed from Declarant.

SECTION 10. Effect Of Nonpayment of Assessments And Remedies Of The
Association. Any Assessment or instaliment thereof not paid within thirty (30) days after the
due date shall bear interest from the due date at the highest rate allowable by law. The
Association may bring an action at law against the Owner personally obligated to pay the
same, or foreclose the lien against the Owner's Lot. No Owner may waive or otherwise
escape liability for the Assessments provided for herein by non-use of the Common
Elements or abandonment of his Lot. All unpaid instaliment payments of Assessments
shall become iImmediately due and payable if an Owner fails to pay any installment within
the time permitted. The Association may also establish and collect late fees for delinquent
installments.

SECTION 11, Lien for Assessments. The Association may file a lien against a Lot
15
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when any Assessment levied against said Lot remains unpaid for a period of 30 days or
longer.

A. The lien shall constitute a lien against the Lot when and after the claim of lien is
filed of record in the office of the Clerk of Superior Court of the county in which the Lot is
located. The Association may foreclose the claim of lien in like manner as a mortgage on
real estate under power of sale under Article 2A of Chapter 45 of the General Statutes.
Fees, charges, late charges, fines, interest, and other charges imposed pursuant to
Sections 47F-3-102, 47F-3-107, 47F-3-107.1 and 47F-3-115 of the Act are enforceable as
Assessments.

B. The lien under this section shall be prior to all liens and encumbrances on a Lot
except (i) liens and encumbrances (specifically including, but not limited to, a mortgage or
deed of trust on the Lot) recorded before the docketing of the claim of lien in the office of
the Clerk of Superior Court, and (i} liens for real estate taxes and other governmental
assessments and charges against the Lot.

C. The lien for unpaid assessments is extinguished unless proceedings to enforce
the tax lien are instituted within three years after the docketing of the claim of lien in the
office of the Clerk of Superior Court.

D. Any judgment, decree, or order in any action brought under this section shall
include costs and reasonable attorneys’ fees for the prevailing party.

E. Where the holder of a first mortgage or deed of trust of record, or other purchaser
of a Lot obtains title to the Lot as a result of foreclosure of a first mortgage or first deed of
trust, such purchaser and its heirs, successors and assigns shall not be liable for the
Assessments against the Lot which became due prior to the acquisition of title to the Lot by
such purchaser. The unpaid Assessments shall be deemed to be Common Expenses
collectible from all of the Lot Owners including such purchaser, its heirs, successors and
assigns.

F. Aclaim of lien shall set forth the name and address of the Association, the name
of the record Owner of the Lot at the time the claim of lien is filed, a description of the Lot,
and the amount of the lien claimed.

ARTICLE VI
RIGHTS OF DEVELOPER

The Declarant shall have, and there is hereby reserved to the Declarant, the Special
Declarant Rights as herein defined and the following rights, powers and privileges which
shall be in addition to the Special Declarant Rights and any other rights, powers and
privileges reserved to the Declarant herein:
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SECTION 1. The Architectural Control Committee/Executive Board. All duties and
responsibilities conferred upon the Architectural Control Committee by this Declaration or
the Bylaws of the Association shall be exercised and performed by the Declarant or its
designee, so long as Declarant shall own any Lot within the Property or any Additional
Property. The Declarant shall be entitled during the Declarant Control Period to appoint
and remove the officers and members of the Executive Board.

SECTION 2. Plan of Planned Community. The right to change, alter, add to or re-
designate the allocated planned, platted, or recorded use or designation of any of the lands
constituting the Planned Community including, but not limited to, the right to change, alter,
add to, or re-designate road, utility and drainage facilities and easements and to change,
alter, add to, or re-designate such other present and proposed amenities, Common
Elements, or facilities as may in the sole judgment and discretion of Declarant be
necessary or desirable. The Declarant hereby expressly reserves unto itself, its successors
and assigns, the right to re-plat any one (1) or more Lots shown on the plat of any
subdivision of the Property or Additional Property in order to create one or more modified
Lots; to further subdivide tracts or Lots shown on any such subdivision plat into two or more
Lots; to recombine one or more tracts or Lots or a tract and Lots to create a larger tract or
Lot (any Lot resulting from such recombination shall be treated as one Lot for purposes of
Assessments); to eliminate from this Declaration or any plats of the Planned Community
Lots that are not otherwise buildable or are needed or desired by Declarant for access or
are needed or desired by Declarant for use as public or private roads or access areas,
whether serving the Planned Community or other property owned by the Declarant or
others, or which are needed for the installation of utitities, Common Elements or amenities,
and to take such steps as are reasonably necessary to make such re-platted Lots or tracts
suitable and fit as a building site, access area, roadway or Common Elements.

SECTION 3. Amendment of Declaration by the Declarant. This Declaration may be
amended without Member approval by the Declarant, or the Board of the Association, as
the case may be, as follows:

A. In any respect, prior to the sale of the first Lot.
B. To the extent this Declaration applies to Additional Property.

C. To correct any obvious error or inconsistency in drafting, typing or
reproduction.

D. To qualify the Association or the Property and Additional Property, or
any portion thereof, for tax-exempt status.

E. To incorporate or reflect any platting change as permitted by this
17
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Article or otherwise permitted herein.

F. To conform this Declaration to the requiremenis of any law or
governmental agency having legal jurisdiction over the Property or any Additional Property
or to qualify the Property or any Additional Property or any Lots and improvements thereon
for mortgage or improvement loans made, insured or guaranteed by a governmental
agency or to comply with the requirements of law or reguiations of any corporation or
agency belonging to, sponsored by, or under the substantial control of the United States
Govemment or the State of North Carolina, regarding purchase or sale of such Lots and
improvements, or mortgage interests therein, as well as any other law or regulation relating
to the control of property, including, without limitation, ecological controls, construction
standards, aesthetics, and matters affecting the public health, safety and general welfare.
A letter from an official of any such corporation or agency, including, without limitation, the
Department of Veterans Affairs, U. S. Department of Housing and Urban Development, the
Federal Home Loan Mortgage Corporation, Government National Martgage Corporation, or
the Federal National Mortgage Association, requesting or suggesting an amendment
necessary to comply with the requirements of such corporation or agency shall be sufficient
evidence of the approval of such corporation or agency, provided that the changes made
substantially conforrn to such request or suggestion. Notwithstanding anything else herein
to the contrary, only the Declarant, during the Declarant Control Period, shall be entitled to
amend this Declaration pursuant to this Section.

SECTION 4. Annexation of Additional Property. Declarant may annex to and make
a part of the Planned Community any other real property, whether now owned or hereafter
acquired by Declarant or others, and whether developed by the Declarant or others (the
"Additional Property"). Annexation of Additional Property to the Planned Community shall
require the assent of 67 percent of the Class A Members who are voting in person or by
proxy at a meeting called for this purpose; provided, however, Additional Property may be
annexed to the Planned Community without the assent of the Members so long as the
Additional Property is used for residential purposes and amenities related thereto.

ARTICLE VII.
USE RESTRICTIONS, ARCHITECTURAL CONTROL
AND MAINTENANCE

SECTION 1. Approval of Pians for Building and Site Improvements. No dwelling,
wall or other structure (including driveway culvert pipes and headwalls) shall be
commenced, erected, or maintained upon any Lot, nor shall any exterior addition to or
change in or alteration therein (including painting or repainting of exterior surfaces) be
made until the plans and specifications showing the nature, kind, shape, heights, materials,
colors and location of the same shall have been submitted to and approved in writing as to
harmony of external design and location in relation to surrounding structures and
topography by the Architectural Control Committee. If the Architectural Control Committee
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fails to approve or disapprove such design and location within thirty (30) days after said
plans and specifications have been submitted to it, approval will not be required and this
Article will be deemed to have been fully complied with. Refusal or approval of any such
plans, location or specification may be based upon any ground, including purely aesthetic
and environmental considerations, that in the sole and uncontrolled discretion of the
Architectural Control Committee shall be deemed sufficient. One copy of all plans and
related data shall be furnished to the Architectural Control Committee for its records. The
Architectural Control Committee shall not be responsible for any structural or other defects
in plans and specifications submitted to it or in any structure erected according to such
plans and specifications.

SECTION 2. Minimum Standards for Site Improvements.

A. Each dwelling shall have a minimum of 2,400 square feet of enclosed, heated
dwelling area; provided, however, the Architectural Control Committee may permit a
dwelling to have a minimum of 2,000 square feet if the Committee in its sole discretion finds
that the variance will not adversely impact property values within the Planned Community.
The term "enclosed, heated dwelling area” shall mean the total enclosed area within a
dwelling which is heated by a common heating system; provided, however, that such term
does not include garages, terraces, decks, open porches, and like areas.

B. Since the establishment of inflexibie building setback lines for location of houses
on Lots tends to force construction of houses directly to the side of other homes with
detrimental effects on privacy, view, preservation of important trees and other vegetation,
ecological and related considerations, no specific setback lines shall be established by this
Declaration, except for a minimum side set-back from all side property lines of 20 feet. In
order to assure, however, that the foregoing considerations are given maximum effect, the
site and location of any house or dwelling or other structure upon any Lot shall be
controlled by and must be approved absolutely by the Architectural Control Committee;
provided, however, that no structure shall be constructed closer to a Lot line than is
permitted by applicable governmental regulations.

C. The exterior of all dwellings and other structures must be completed within tweive
(12) months after the construction of same shall have commenced, except where such
completion is impossible or would result in great hardship to the Owner or builder, due to
strikes, fires, national emergency, natural calamities, or the complexity of design and
construction.

D. Al service utilities, fuel tanks, and wood piles are to be enclosed within a wall or
plant screen of a type and size approved by the Architectural Control Committee, so as to
preclude the same from causing an unsightly view from any highway, street or way within
the subdivision, or from any other residence within the subdivision. All mail and newspaper
boxes shall be uniform in design. Design for mail and newspaper boxes shall be furnished
by the Architectural Control Committee. Fences shall be permitted on any Lot; provided,
however, that the design, placement, and materials of any fence are approved by the
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Architectural Control Committee. Clothes lines are not permiﬁed onany Lot. All driveway
culvert pipes must be installed below grade and must have headwalls.

E. Off street parking for not less than two (2) passenger automobiles must be
provided on each Lot prior to the occupancy of any dwelling constructed on said Lot which
parking areas and the driveways thereto shall be constructed of concrete, brick, asphalt, or
turf stone, or any other material approved by the Architectural Control Committee.

F. Alllight bulbs or other lights installed in any fixture located on the exterior of any
building or any Lot for the purpose of illumination shall be clear, white or non-frost lights or
bulbs.

G. The design of all driveway culverts shall be approved by the Declarant or the
Architectural Control Committee. Driveway culverts shall have headwalis on both ends.

SECTION 3. Use Restrictions.

A. Land Use And Building Type. No Lot shall be used for any purpose except for
residential purposes, subject, however, to the rights of the Declarant contained herein. All
numbered Lots are restricted for construction of one single-family dwelling (plus, a
detached garage, if there is not one attached to the residence, and such other accessory
buildings as may be approved by the Architectural Control Committee).

B. Nuisances. No noxious or offensive activity shall be carried on upon any Lot, nor
shall anything be done thereon which may be or may become an annoyance or nuisance to
the neighborhood. There shall not be maintained any plants or animals, nor device or thing
of any sort whose normal activities or existence are in any way noxious, dangerous,
unsightly, unpleasant or other nature as may diminish or destroy the enjoyment of other
Lots by the Owners thereof. It shall be the responsibility of each Owner to prevent the
development of any unclean, unsightly or unkept condition of buildings or grounds on the
Owner's Lot which would tend to decrease the beauty of the neighborhood as a whole or
the specific area.

C. Temporary Structures. No structure of a temporary character, trailer, basement,
tent, shack, garage, bamn or other outbuilding shall be used on any Lot any time as a
residence either temporarily or permanently without the written consent of the Architectural
Control Committes.

D. Vehicles/Boats/Piers. No boat, mgtor boat, camper, trailer, motor or mobile
homes, tractor/trailer, or similar type vehicle, shall be permitted to remain on any Lot or on
any street at any time, without the written consent of the Association. No inoperable
vehicle or vehicle without current registration and insurance will be permitted on any Lot,
street or Common Element. The Association shall have the right to have all such vehicles
towed away at the owner's expense. No repairs fo any vehicle may be made on streets or
in driveways but only in garages or other areas and not visible from the street. A Class A
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Member-Boating shall not be entitled to build any pier or dock over the waters adjacent o
the Member's Lot.

E. Animals. No animals, livestock or poultry of any kind shall be kept or maintained
on any Lot orin any dwelling except that dogs, cats or other household pets may be kept or
maintained provided that they are not kept or maintained for commercial purposes and
provided further that they are not allowed to run free, are at all times kept properly leashed
or under the control of their owner and do not become a nuisance.

F. Statuary, TV Satellite Dishes and Qutside Antennas. No yard statuary or TV
satellite signal receiving dishes are permitted on any Lot and no outside radio or television
antennas shall be erected on any Lot or dwelling unit unless and until permission for the
same has been granted by the Architectural Control Committee; provided, however,
satellite dishes not over 18" in diameter which cannot be seen from the street are
permitted.

G. Construction in Common Elements. No Person shall undertake, cause, or allow
any alteration or construction in or upon any portion of the Common Elements except at the
direction or with the express written consent of the Association.

H. Signs. No signs (including “for sale” or "for rent” signs) shall be permitted on any
Lot or in the Common Elements without permission of the Executive Board; provided,
however, the Declarant may, so long as Declarant owns any Lot, maintain for sale signs on
Declarant’s Lots and maintain signs on the Common Elements advertising the Plannned
Community.

|. Subdividing. Subject to any rights reserved to the Declarant herein, no Lot shall
be subdivided, or its boundary lines changed except with the prior written consent of the
Declarant during the Declarant Control Period and thereafter by the Board of Directors.

J. Wells and Septic Tanks. The location of all wells, septic tanks or other sewerage
disposal systems must be approved by the Architectural Control Committee.

SECTION 4. Maintenance. Each Lot Owner shall keep his Lot free from weeds,
underbrush or refuse/dirt piles, or unsightly growth or objects. All structures shall be kept
neat and in good condition and repair. All shrubs, trees, grass and plantings shall be kept
neatly trimmed and properly cultivated.  All septic tank drain fields shall be properly
maintained in good working order and in accordance with the rules and regulations of
applicable governmental agencies.

ARTICLE Vili
STORMWATER PERMIT/FACILITES

SECTION 1. Stormwater Permit. The Association and each of its Members agree
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that at anytime after (i) all work required under the Stormwater Permit has been completed
(other than operation and maintenance activities), and (i) the Developer is not prohibited
under DENR regulations from transferring the Stormwater Permit for the Planned
Community to the Association, the Association’s officers wihtout any vote or approval of Lot
Owners, and within 10 days after being requested to do so, will sign all documents required
by DENR for the Stormwater Permit to be transferred to the Association; provided,
however, that at the time the Developer requests that the Association accept transfer of the
Stormwater Permit, the Developer has delivered to the Association a certificate from an
engineer licensed in the State of North Carolina, dated no more than 45 days before the
date of the request, that all stormwater retention ponds, swales and related facilities are
constructed in accordance with the plans and specifications therefore. [f the Assoclation
fails to sign the documents required by this paragraph, the Developer shall be entitled to
specific performance in the courts of North Carolina requiring that the appropriate
Association officers sign all documents necessary for the Stormwater Permit to be
transferred to the Association. Failure of the officers to sign as provided herein shall not
relieve the Association of its obligations to operate and maintain the stormwater facilities
covered by the Stormwater Permit.

SECTION 2. Stormwater Facilities O & M. Any stormwater retention ponds and
related facilities for the Planned Community which have or are to be constructed by or on
behalf of Declarant constitute Common Elements and, subject only to the provisions of
Section 3 of this Article VI, the Assaciation, at its sole cost and expense, is responsible for
the operation and maintenance of such facilities. Such O & M shall include, but not be
limited to, compliance with all of the terms and obtaining any renewals of the Stormwater
Permit. Except as provided in Section 3 of this Article VI, the Assaciation shall indemnify
and hold harmless the Developer form any obligations and costs under the Stormwater
Permit for operation and maintenance of the stormwater retention ponds and related
facilities.

SECTION 3. Damage to Storm Water Facilities. The Declarant shall atits sole cost
and expense be responsible for repairing any damage to storm water facilities caused by
the Developer's development activities. The Developer shall not be responsible for
damages to stormwater retention ponds and related facilities caused by any other cause
whatsoever, including but not limited to construction of residences or other activities by
Owners, their agents and contractors, upon their Lots, acts of God, and the negligence of
others. Lot Owners shall be responsible for damages to such stormwater facilities caused
by construction of buildings or other activities upon the Owner's Lot. Each Owner, shall
within 30 days after receipt of notice of damage to stormwater facilities, repair the damage
at the Owner's sole cost and expense to return them to the state required by the storm
water plans and specifications for the Planned Community. If the Lot Owner fails to do so
within said 30-day period, the Association shall perform the work and the cost of the work
shall be added to the Annual Assessment due from the Lot Owner.
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SECTION 4. Enforcement Of Storm Water Runoff Regulations.

A. The following covenants are intended to ensure ongoing compliance with
State Stormwater Management Permit Number SW8 0301 10, as issued by the Division
of Water Quality under NCAC 2H.1000.

B. The State of North Caralina is made a beneficiary of these covenants to the
extent necessary to maintain compliance with the stormwater management permit.

C. These covenants are to run with the land and be binding on all persons and
parties claiming under them.

D. The covenants pertaining to stormwater may not be altered or rescinded
without the express written consent of the State of North Carolina, Division of Water
Quality.

E. Alteration of the drainage as shown on the approved plan may not take place
without the concurrence of the Division of Water Quality.

F. The maximum allowable built-upon area per lot is 9,743 square feet. This
allotted amount includes any built-upon area constructed within the lot property
boundaries, and that portion of the right-of-way between the front lot line and the edge
of the pavement. Built upon area includes, but is not limited to, structures, asphalt,
concrete, gravel, brick, stone, slate, and coquina, but does not include raised, open
wood decking, or the water surface of swimming pools.

G. Filling in or piping of any vegetative conveyances (ditches, swales, etc.)
associated with the development except for average driveway crossings, is strictly
prohibited by any persons.

H. Each lot will maintain a 30" wide vegetated buffer between all impervious
areas and surface waters.,

I. All roof drains shall terminate at least 30' from the mean high water mark of
surface waters.

J. Lots within CAMA's Area of Environmental Concern may have the permitted
maximum built-upon area reduced due to CAMA jurisdiction within the AEC.

ARTICLE IX.
COMMUNITY BOATING FACILITY

SECTION 1. Establishment of Facility. There is hereby established a Community
Boating Facility as defined herein. The Community Boating Facility shall constitute a part of
the Common Elements of the Development.
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SECTION 2. Use of Limited Common Elements. Each Boat Slip will be assigned
by the Declarant to a Lot pursuant to a Boat Slip Certificate in the form attached hereto as
Exhibit B. Only Lot Owners or persons renting the Lot Owner's residence shall be entitled
to use the boat slips. Title to a Boat Slip Certificate may not be separated from Lot
ownership but Boat Slips may be transferred among Lot Owners.

SECTION 3. Use Restriction. The Community Boating Facility may not be used for
more than 18 Boat Slips. Boats of 21 feet or less with no cabins or head are permitted. No
gasoline sales or other commercial activity shall be permitted. No motor vehicles or boat
trailers shall be permitted on site and access shall be limited to the Access Easements over
Lots 2, 3, 17 and 18 as shown on the above referenced plat. Notwithstanding the
foregoing, motor vehicles may use the temporary parking spaces/drop-off area constituting
a part of the Community Boating Facility. |n addition to the other use restrictions contained
in this Declaration, the following use restrictions shall also apply to the Community Boating
Facility:

A. Nuisances. No noxious or offensive activity shall be carried on upon any boat,
Boat Slip or Common Area, nor shall anything be done thereon which may be or may
become an annoyance or nuisance to the neighborhood. There shall not be maintained
any plants or animals, nor device or thing of any sort whose normal activities or existence
are in any way noxious, dangerous, unsightly, unpleasant or other nature as may diminish
or destroy the enjoyment of other Boat Slips. It shall be the responsibility of each holder of
a Boat Slip Certificate to prevent the development of any unclean, unsightly or unkept
condition of the Boat Slip or any boat using it.

B. Devices and Structures. No device, structure or other thing shall be focated or
maintained on any dock or other Common Area except one dock box per Boat Slip, the
design and location of which must be approved by the Association. All fishing gear and
other marine devices and equipment when not in use shall be stored on board or in a dock
box.

C. Boats. No “tramp vessels”, "derelict vessels”, barges, or commercial vessels
may be moored in any Boat Slip. All boats shall be maintained in a neat, clean, ship shape,
and seaworthy condition. No inoperable boat without current registration and insurance,
will be permitted in any Boat Slip. The Association shall have the right to have all
prohibited boats towed away and stored at the expense of the holder of the Boat Slip
Certificate. No major repairs or complete overhauls to any boat may be made at a Boat
Slip. Boats may not be used as permanent residences.

D. Signs. No signs (including “for sale® or “for rent” signs) shall be permitted on any
Boat Slip or in the Common Areas.
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E. Trash Disposal. Newspapers, magazines and other similar items must be placed
in a solid waste container. Garbage and other perishable items shall be placed in a plastic
bag secured at the top and placed in the solid waste container. Loose garbage shall not be
deposited anywhere, No trash or empty boxes of any kind shall be left on the dockways.
No one shall throw, discharge, pump or deposit from any boat or float any refuse, oil,
spirits, flammable liquid or polluting matter in the harbor. All such matter shall be deposited
at approved oil disposal facilities. Waste material such as paper, beer or drink cans,
cigarette stubs, trash, etc., must not be thrown from the boats or dock areas.

F. Dockways. Children under twelve (12) years of age are not permitted on docks
without the immediate presence of a parent or other responsible adult. Parents shall not
allow children to run and play on the dockways. Dockways shall be kept clear and
uncluttered.

G. Mooring/Storm Precautions. To prevent damage from weather or storms,
adequate mooring lines must be properly secured and maintained, and all outside property
shall be battened down, secured, or placed inside the boat. The Association may order
boats immediately removed from their slips in the event of impending hurricanes or other
storms in order to protect the docks and other Comman Areas: Upon the issuance of any
such order, each holder of a Boat Slip Certificate shali immediately remove his boat from
the Boat Slip or cause any tenant using the Boat Slip to do so. Any damage caused to the
common area on account of failure to remove a boat in accordance with such order shali be
repaired by the Association at the sole cost and expense of the Boat Slip Certificate holder
failing to remove or cause the removal of the boat.

H. Guests. Every holder of a Boat Slip Certificate shall insure that his guests and
tenants abide by this Declaration and all rules and regulations and shall be responsible to
the Association for any violation. The number of guests permitted at any one time may be
limited by the Association.

I. Eish Cleaning. Fish cleaning of any kind will not be permitted at the Development
except at a place or places designated by the Board of Directors.

J. Operation of Engines. Unnecessary operation of engines in slips is not permitted.
Engines may not be operated in gear while boats are moored.

K. Water/Power Lines and Connections. Water or power lines shall not be left
unattended across main walks. All connections to electrical receptacles shall be with
marine grade cords only. All accessory cords shall be maintained in a good, safe operating
condition. Frayed cords shall promptly be replaced at the Boat Slip Certificate holder's
expense.
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L. Speed Limit. The speed limit within the Community Boating Facllity shall be dead
slow, or wakeless speed, whichever is slower.

M. Animals. Animals shall be leashed at all times when on the premises. No -
animals shall be tied to any part of the dock, including fingers or dock boxes. Animals shall
be physically kept on board at all times. The owner of an animal Is responsible for cleaning
up pet feces and urine.

N. Alterations. No part of the docks, utility posts or any other Common Area may be
altered in any way.

O. Safety and Compliance with Law. All persons using the facilities shall do so
lawfully and in such fashion as to maintain and preserve those facilities and the Common
Area. Each person shall be responsible for hisrher own conduct and safety. All persons
shall comply with all applicable governmental ordinances.

SECTION 4. Profits. Notwithstanding that the Boat Slip Certificates are Issued by
the Assaociation, the proceeds, if any, from the initial sale or transfer of Boat Slip Certificates
shall belong to and be the sole property of the Developer. When requested fo do so by the
Developer, the Association will issue Boat Slip Certificates without charge. The Association
shall not issue any initial Boat Slip Certificate except at the direction of the Developer.

SECTION 5. Transfer of Certificate. Upon the transfer of a Boat Slip Certificate, the
transferring holder shall surrender the applicable Certificate to the Assoclation and a new
Certificate shall be issued by the Association to the new holder. The Association shall be
entitled to charge a reasonable administrative fee for handling the transfer.

ARTICLE X
LOTS SUBJECT TO DECL ARATION/ENFORCEMENT

SECTION 1. Lots Subjectto Declaration. The covenants and restrictions contained
in this Declaration are for the purpose of protecting the value and desirability of the Planned
Community and the Lots. All present and future Owners, tenants and occupants of Lots
and their guests or invitees, shall be subject to, and shall comply with the provisions of the
Declaration, and as the Declaration may be amended fromtime to time. The acceptance of
a deed of conveyance or the entering into of a lease or the entering into occupancy of any
Lot shall constitute an agreement that the provisions of the Declaration are accepted and
ratified by such Owner, tenant or occupant. The covenants and restrictions of this
Declaration shall run with and bind the land and shall bind any person having at any time
any interest or estate in any Lot, their heirs, successors and assigns, as though such
provisions were made a part of each and every deed of conveyance or lease, for a term of
twenty (20) years from the date this Declaration is recorded, after which time they shall be
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automatically extended for successive periods of ten (10) years, unless terminated by the
Lot Owners.

SECTION 2. Enforcement and Remedies. The covenants and restrictions of this
Declaration shall inure to the benefit of and be enforceable (by proceedings at law or in
equity) by the Association, or the Owner of any Lot, their respective legal representatives,
heirs, successors and assigns. The Executive Board shall be entitled to enforce its Articles
of Incorporation, Bylaws and Rules and Regulations. In addition to the remedies otherwise
provided for herein concerning the collection of Assessments, the following remedies shall
be available:

A. Association to Remedy Violation. In the event an Owner (or other occupant of a
Lot) is in violation of or fails to perform any maintenance or other activities required by this
Declaration, the Association's Bylaws, Charter or Rules and Regulations, the Executive
Board, after 30-days notice, may enter upon the Lot and remedy the violation or perform
the required maintenance or other activities, all at the expense of the Owner. The full
amount of the cost of remedying the viclation or performing such maintenance or other
activities shall be chargeable to the Lot, including collection costs and reasonable
attorneys' fees. Such amounts shall be due and payable within 30 days after Owner is
billed. If not paid within said 30 day period, the amount thereof may immediately be added
to and become a part of the Annual Assessment levied against said Owner's Lot. In the
event that any maintenance activities are necessitated to any Common or Limited Common
Elements by the willful act or active or passive negligence of any Owner, his family, guests,
invitees or tenants, and the cost of such maintenance, repair or other activity is not fully
covered by insurance, then, at the sole discretion of the Board of Directors, the cost of the
same shall be the personal obligation of the Owner and if not paid to the Association upon
demand, may immediately be added to and become a part of the Annua! Assessment
levied against said Owner's Lot.

B. Fines. The Association may in accordance with the procedures set forth in the
Act establish a schedule of and coliect fines for the violation of this Declaration or of the
Association’s Articles of Incorporation, Bylaws or Rules and Regulations. |f an Owner does
not pay the fine when due, the fine shall immediately become a part of and be added to the
Annual Assessment against the Owner's Lot and may be enforced by the Association as all
other Assessments provided for herein.

C. Suspension of Services and Privileges. The Association may in accordance with
the procedures set forth in the Act suspend all services and privileges provided by the
Assaciation to an Owner (other than rights of access to Lots) for any period during which
any Assessments against the Owner's lot remain unpaid for at least 30 days or for any
period that the Owner or the Owner's Lot is otherwise in violation of this Declaration or the
Association’s Charter, Bylaws, or Rules and Regulations.
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SECTION 3. Miscellaneous. Failure by the Association or by an Owner to enforce
any covenant or restriction herein contained shall in no event be deemed a waiver of the
right to do so thereafter. The remedies provided herein are cumulative and are in addition
to any other remedies provided by law.

ARTICLE XI
GENERAL PROVISIONS

SECTION 2. Rights of Institutional Note Holders. Any institutional holder of a first
lien on a Lot will, upon request, be entitled to (a) inspect the books and records of the
Association during normal business hours, (b) receive an annual audited financial
statement of the Association within ninety (90) days following the end of its fiscal year, (c)
receive written notice of all meetings of the Association and right to designate a
representative to attend all such meetings, (d) receive written notice of any condemnation
or casualty loss that affects either a material portion of the Planned Community or the
property securing its foan, (e) receive written notice of any sixty-day (60) delinquency inthe
payment of Assessments or charges owed by any Owner of any property which is security
for the loan, (f) receive written notice of a lapse, cancellation, or material modification of any
insurance policy or fidelity bond maintained by the Association, (g) receive written notice of
any proposed action that requires the content of a specified percentage of mortgage
holders, and (h) be furnished with a copy of any master insurance policy.

SECTION 3. Utility Service. Water and Sewer for the Planned Community shall be
by private well and septic system. The Declarant reserves the right to subject the Planned
Community to a contract with Progress Energy Carolinas for the installation of street
lighting requiring a continuing monthly payment to Progress Energy Carolinas by each Lot
Owner.

SECTION 4. Severability. Invalidation of any one of these covenants or restrictions
by judgment or court order shall in no way affect any other provisions which shall remain in
full force and effect.

SECTION 5. Amendment of Declaration. Exceptin cases of amendments that may
be executed by the Declarant under this Declaration or by certain Lot Owners under
Section 47F-2-118(b) of the Act, this Declaration may be amended by affirmative vote or
written agreement signed by Owners of Lots to which at least sixty-seven percent (67%) of
the votes in the Association are allocated, or by the Declarant if necessary for the exercise
of any Special Declarant Right or development or other right reserved to the Declarant
herein.

SECTION 6. FHA/NA Approval. So long as thers is Class B membership,
annexation of Additional Properties, dedication of Common Elements and amendments to
this Declaration must be approved by the Federal Housing Administration and/or the
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Department of Veterans Affairs, as the case may be, if either of those agencies has
approved the making, insuring or guaranteeing of mortgage loans within the Planned
Community.

SECTION 7. North Carolina Planned Community Act. It is the intent of the
Declarant to comply with the requirements imposed on the Planned Community by the Act
and to the extent any of the terms of this Declaration violate the Act, the terms of the Act
shall control.

IN TESTIMONY WHEREOF, Declarant has caused this Declaration to be
signed in its corporate name by its president pursuant to authority of Declarant’s Board of
Directors as of the day and year first above written.

UNIVERSITY GROUP, INC
/
By: ib(ALLL F (umw/

President

STATE OF NORTH CAROLINA
COUNTY OF NEW HANOVER

1, V. M. Strachan, a Notary Public of the county and state aforesaid, certify that
TERRY F. TURNER personally appeared before me this day and
acknowledged that he is President of UNIVERSITY GROUP, INC., and further
acknowledged the due execution of the foregoing instrument on behalf of the
corporation. Witness my hand and official stamp or seal, this _8" day of July, 2004.

!/.mgzmu

Ndtary Public

My commission expires: Z-20-200¢
(SEAL)
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Legal Description for the Easement to Lot No, 4, Waters Edge at Deerfield

Located in Topsail Township, Pender County, Nerth Carolina and beginning at an iron
rod set in the western right of way line of Waters Edge Drive where it is intersected by
the western line of Lot No. 3 and the eastern line of Lot No. 4, Waters Edge at Deer
Field. Running thence, from the said point of beginning and with the western right of
way line of Waters Edge Drive as it curves to the Ieft, South 46 degrees 12 minutes 09
seconds East — 12.42’ chord distance (Delta = 14°16’16", Tangent = 6.26°, Radius =
50.00°) to a point on the edge of the asphalt pavement; thence, with the edge of the
asphalt pavement, the following courses: South 19 degrees 30 minutes 26 seconds West
— 13,29 feet, South 09 degrees 12 minutes 17 seconds East - 10.61 feet, South 27 degrees
22 minutes 37 seconds East — 9.39 feet, South 37 degrees 38 mimutes 53 seconds East —
41.44 feet, South 36 degrees 14 minutes 58 seconds East —29.92 feet, and South 37
degrees 23 minutes 32 seconds East — 33.33 feet to a point on the edge of the asphalt;
thence, South 55 degrees 27 minutes 35 seconds West — 15.27 feet to an iron rod at the
southeast corner of Lot No. 4; thence, with the dividing line of Lot No. 3 and Lot No 4,
North 36 degrees 39 minutes 00 seconds West — 100,26 feet to an iron rod; thence, with
the said dividing line of Lot No. 3 and Lot No. 4 as it curves to the right, North 12
degrees 35 minutes 52 seconds West — 24.54 feet chord distance (Delta = 48°14°48”,

. Tangent = 13.43’, Radius = 30,00’) to an iron rod; thence, North 0B degrees 12 minutes
47 seconds East — 27.92 feet to the point of beginning, containing 1970 square feet and
being that area of Lot No. 3 lying west of the existing asphalt pavement and adjacent to

* ‘dnd-east ofthe eastern lot line-of Lot No. 4, Waters Edge at Deerfield: - - ]

Wt 1 ""’l

NORTH CAROLINA- PENDER COUNTY: The foregoing
(or amnexed) certificats of_Y> M, dtaac h&f\ ,is
cerifed to be comect, This_B_day of_yJu1 Dot AD, 20.0%

JOYGE A S_WISEGOOD Pender County Register of Deeds
B D 13001 Doty
Register of Deeds
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BOAT SLIP CERTIFICATE
of
WATERS EDGE COMMUNITY BOATING FACILITY
Issued by
Waters Edge HOA, Inc.
A NON-PROFIT CORPORATION
INCORPORATED UNDER THE LAWS OF THE STATE OF NORTH CAROLINA

THIS CERTIFIES THAT (the “Holder"} is
the holder of one (1) Boat Slip Certificate (the “Certificate”) for the Community Boating Facility at
Waters Edge at Deerfield (the “Facility”). The Certificate shall be held and fransferred in
accordance with the Declaration of Covenants, Conditions and Restrictions for Waters Edge at
Deerfield recorded in Book , at Page , of the Pender County Registry (the
“Declaration”), and the Association’s Articles of Incorporation, Bylaws and Rules and
Regulations, as they may be amended from time to time.

This Certificate shall entitle the Holder to exclusive use and enjoyment of Boat Slip
{___) of the Community Boating Facility, as identified upon the records of the undersigned.

This Certificate may be transferred only to the owners of a Lot within Waters Edge at
Deerfield.

The Holder acknowledges by acceptance of this Certificate that the Community Boating
Faclility has not been constructed. University Group, Inc., the Developer as described in the
Declaration, covenants and agrees with the Holder to construct the Community Boating Facility
with reasonable dispatch generally in accordance with the plans therefore by Amold W. Carson,
PLSPC, dated March 3, 2003 and entitled “Proposed Dock Facility for Water's Edge At
Deerfield”, consisting of & sheets. A letter of credit in the amount of $300,000.00 has been
posted with Pender County to cover the cost of the project.

IN WITNESS WHEREOF, the Association has caused this Certificate to be signed
by its duly authorized officer.

DATED: WATERS EDGE HOA, INC.

By:

__ President
UNIVERSITY GROUP, INC

By:

President
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signed certificatg or opinion.
Prepared by: . iam Q.J. Lynch
+ Hogue, Hill, Jones, Nash & Lynch, L.L.P.
P. O. Drawer 2178
Wilmington, NC 28402
Grantee mailing address: 1904 Eastwood Road, Suite 212, Wilmington, NC 28403

Retumed to:

STATE OF NORTH CAROLINA -
WARRANTY DEED

COUNTY OF PENDER

KNOW ALL MEI:I BY THESE PRESENTS that JIMMY’S ISLAND, LLC, a North
Carolina limited liability company, "GRANTOR?”, in consideration of TEN AND NO/100
($10.00) DOLLARS and other good and valuable consideration, paid to GRANTOR by
UNIVERSITY GROUP, INC., a North Carolina corporation, "GRANTEE", the receipt of
which is hereby acknowledged, by these presents, does give, grant, bargain, sell and convey unto
the said GRANTEE, and GRANTEE'S successors, and assigns, forever, in fee simple, all that
certain parcel of land situated, lying and being in Topsail Township, County of Pender, State of
North Carolina, and more particularly described as follows:

All of that land shown on that certain map entitled “Map of Survey Showing the
Boundary of Water’s Edge at Deerfield”, said map being recorded in Map Book 35, Page 66, of
the Pender County Registry, reference to which map is hereby made for a more complete
description.

Together with all rights, easements, privileges and benefits appurtcnant thereto.

There is excepted, however, from this conveyance the property described on Exhibit A
attached hereto and incorporated herein as if set out in full.

TO HAVE AND TO HOLD the aforesaid fot or parcel of land and all privileges and
appurtenances thereto belonging, to the said GRANTEE and said GRANTEE's heirs, successors,

and assigns, forever, in fee simple; and the GRANTOR, for itself, its successors and assigns,
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does covenant r/ith the said GRANTEE and said GRANTEE's heirs, successors and assigns, that
GRANTOR is seised of the premises in fee simple, and has the right to convey the same in the
estate aforesaid, that title is' marketable and free and clear of all encumbrances, except as herein
stated, and that GRANTOR hereby will warrant and defend the title against the lawful claims of
all persons whomsoever, except for the exceptions herein stated.

Title to the property is subject to the following exceptions:

The provisions of all applicable zoning and land use ordinances, statutes and regulations;

current year ad valorem taxes; and

all applicable restrictive covenants and utility easements of record.

The designation GRANTOR and GRANTEE as used herein shall include said parties,
their successors and assigns, and shall include singular, plural, masculine, feminine or neuter as
required by context.

IN WITNESS WHEREOF, the GRANTOR has hereunto set his hand and seal, orif
corporate, has caused this instrument to be signed in its corporate name by its duly authorized
officer, this the |{) day of January, 2004.

. JIMMY’S ISLAND, LLC

By: Qua ( [ \4/ (SEAL)

Terry F. Turher, Member-Manager

ny 41 [V (SEAL)

A. V. Saffo, Mcmber-Manager

STATE OF NORTH CAROLINA
COUNTY OF NEW HANOVER

I, % f(é é%& , a notary public of the County and State aforesaid, do hereby certify that
TERRY F, a mcmber—mamger of IMMY'S ISLAND, LLC, a North Carolina limited liability

ty d before me this day and acknowledged the exacumm of the foregoing

msr:umem WITNESS 1 my hand and official seal this the iU day of, 2004 \"""""‘s:;, ",

e,
My commission expires: <3~ 5x0 D [ce e, &Jb "'&
(SEAL) Jotacy ablic
STATE OF NORTH CAROLINA
COUNTY OF NEW HANOVER

(4% e

1, Kl z %’6 , a notary public of the County and State aforesaid, do hereby centify that
A.V.SAFFO,a -manager of JIMMY'’S ISLAND, LLC, a North Carolina limited liability

lly appeared before me this day and acknowledged the execution of the foreg
instrument, WITNESS my hand and official seal this the _P:)_ day of ZUQﬁulunm,,
SeuLaen,
My ission expires: &5 * S- .ld.l7 /Ce,.él %,

(SEAL) Notary Plblic /

[0 )
(DAl
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EXHBIT A

THERE IS EXCEPTED FROM THIS CONVEY ANCE THE FOLLOWING DESCRIBED
PROPERTY:

Located in Topsail Township, Pender County, North Carolina and beginning at a point in the
westem right of way line of a proposed 50 foot wide access road. Said point is located North 66
degrees 29 minutes 11 seconds West — 358.35 feet from an existing “RBH" stone marking the
southwest corner of Lot No. 1, Section 1, Deerfield Subdivision as shown on a map of said
subdivision recorded in Map Book 13 at Page 60, Pender County Registry. Running thence, from
the said point of beginning, South 46 degrees 37 minutes 59 seconds West — 316.02 feet to a point at
the approximate high water line of Mill Creek; thence, with the high water line of Mill Creek, North
67 degrees 33 minutes 11 seconds West — 26.75 feet to a point; thence, continuing with the high
water line of Mill Creek, North 89 degrees 01 minutes 13 seconds West — 20.97 feet to a point;
thence, continuing with the high water line of Mill Creek, North 30 degrees 11 minutes 15 seconds
‘West —30.00 feet to a point; thence, continuing with the high water line of Mill Creek, North 08
degrees 05 minutes 54 seconds West — 62.65 feet to a point; thence, North 49 degrees 32 minutes 43
seconds East ~ 325.78 feet to a point in the westemn line of a proposed 50 foot wide access road;
thence, with the western line of the said proposed road as it curves to the left to a point that is South
35 degrees 56 minutes 11 seconds East - 12.40 feet chord distance (Curve Data: Delta=0°21"10",
Tangent = 6.20°, Radius 2014.00"); thence, continuing with the western right of way line of said
proposed road as it curves to the right to a point that is South 28 degrees 03 minutes 20 seconds East
—93.91 feet chord distance (Curve Data: Delta = 16°06'52", Tangent = 47.42’, Radius = 335.00") to
the point of beginning, containing 0.878 acres more or less as computed by the dinate method
and being a part of that property conveyed to Jimmy’s Island Inc, in Deed Book 1946 at Page 179,
Pender County Registry. All bearings are in angular relation to NC Grid North (NAD 83) and all
distances are horizontal field measurements.

Subject to a 10 foot wide utility 1t which lies adjacent to and west of the westem right of way
line of the above reference road. And being a strip of property 10 foot wide and parallel with the
western line of said proposed road and beginning at the south property line and extending in 2
northern direction to the north property line of the above described property.

Together with an easement for ingress and egress to the above described property. Said easement
begins at the northwestern corner of Lot 1, Section 1, Deerfield Subdivision as shown on a map
recorded in Map Book 13 at Page 60, Pender County Registry and in the southern right of way line
of Great Oaks Drive if it were extended to the west. Runming thence, from the said beginning point,
and with the southern line of said of said proposed road, South 42 degrees 02 minutes 14 seconds
‘West — 109,73 feet to an point; thence, with the right of way of said road as it curves to the left to a
point that is South 29 degrees 36 minutes 59 scconds West — 15.06 feet chord distance 1o a point
(Curve Data: Delta =24°50’31", Tangent = 7.71°, Radius = 35.00"); thence, continuing with the
southern right of way line of said proposed road as it curves to the right to a point that is North 85
degrees 23 minutes 53 seconds West ~ 96.84 feet chord distance to a point in the western right of
way line of said proposed road (Curve Data: Delta= 151°06°06”, Tangent = 194.05°, Radius =
50.00%); thence, continuing with the western right of way line of said proposed road as it curves to
the left to a point that is North 22 degrees 58 minutes 48 seconds West — 152.23 feet chord distance
(Curve Data: Delta =26°1556", Tangent = 78.16’, Radius = 335.00"); thence crossing the said
proposed road, North 53 degrees 53 minutes 14 seconds East — 50.00 feet ta a point in the eastern
right of way line of said proposed road; thence, with the eastern right of way linc of said roadway,
South 28 degrees 56 minutes 16 seconds East — 96.17 feet chord distance (Curve data: Delta =
14°52°55”, Tangent = 48.47", Radius = 385.00") to a point; thence, continuing with the eastern
right of way line of the said proposed road as it curves to the left to a point in the northem right of
way line of the said proposed road that is, South 79 degrees 51 minutes 46 seconds East — 59.43 feet
chord distance (Curve Data: Delta=116°1159", Tangent = 56.23’, Radius = 35.00’); thence,
with the northern right of way line of the said proposed road, North 42 degrees 02 minutes 14
seconds East — 80.27 feet to a point in the eastem line of that property conveyed to Jimmy's Island
Inc.; thence, with the eastcrn line of the Jimmy’s Island Inc., South 38 degrees 15 minutes 37
seconds East — 60.87 feet to the point of beginning, containing .0478 acres more of less as computed
by the coordinate method and being a part of that property conveyed to Jimmy’s Island Inc. in Dced
Book 1946 at Page 179, Pender County Registry.

All bearings in the above-described property are in angular relation to NC Grid North (NAD 83) and
all distances are horizontal field measurements. This property was surveyed, mapped and described
by Robert H. Goslee & Associates, PA during January, 2003.
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NORTH CAROLINA- FENDER " The foregoing
{or annexed) certificate o 0 , 18
certified to be comrect, This | lp dayo&&,A.D. 2004

JOYLE M. SWICEGQOD, = Pender County Register of Deeds
By: . Deputy/Assistent.
4 Repister of Deeds
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JGTCE M. SWICEGH0D
REGISTER OF DEEDS
FENDER COUNTY, NG

COVER SHEET FOR
AMENDMENT TO DECLARATION OF
COVENANTS, CONDITIONS AND
RESTRICTIONS FOR WATERS EDGE
AT DEERFIELD
DATED JULY 29, 2004

Recorded pod Verified
Joyce M. egood
Register pf Deeds
Pender ty, RO



BR2LL2PG 15T

STATE OF NORTH CAROLINA AMENDMENT TO DECLARATION OF
COVENANTS, CONDITIONS AND

COUNTY OF PENDER RESTRICTIONS FOR WATERS EDGE
AT DEERFIELD

This Amendment to Declaration of Covenants, Conditions and Restrictions, made
the o?i day of July, 2004, by UNIVERSITY GROUP, INC., a North Carolina
corporation, hereinafter referred to as "Declarant” or Developer™;

WITNESSETH:

Whereas, a Declaration of Covenants, Conditions and Restrictions for Waters Edge
at Deerfield (the "Declaration") has been recorded in Book 2426 at Page 248, Pender
County Registry; and

Whereas, the Declarant desires to amend the Declaration for the purpose of
correcting an obvious error or inconsistency in drafting, typing or reproduction as permitted
by Article VI, Section 3.C. of the Declaration.

Now, therefore, Declarant amends the preamble of the Declaration to read as
follows:

Whereas, Declarant is the owner of certain real property in Pender
County, North Carolina, known as WATERS EDGE AT DEERFIELD, which
is shown on plats recorded in the Office of the Register of Deeds of Pender
County, North Carolina, in Map Book 37 Pages 133 and 134, to which
reference is made for a more particular description (the "Property").

Developer confirms that the Declaration, as hereby amended, shall remain in full
force and effect. All capitalized terms used herein shall have the meaning defined in the
Declaration.

IN TESTIMONY WHEREOQF, Declarant has caused this Amendment to Declaration
to be signed in its corporate name by its president pursuant to authority of Declarant's
Board of Directors as of the day and year first above written.

UNIVERSITY GROU&JNC
By: {(/“(4 'F [ pmn/

¢ President
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STATE OF NORTH CAROLINA
COUNTY OF NEW HANOVER

I, V. M. Strachan, a Notary Public of the county and state aforesaid, certify that
TERRY F. TURNER personally appeared before me this day and
acknowledged that he is President of UNIVERSITY GROUP, INC., and further
acknowledged the due execution of the foregoing instrument on behalf of the
corporation. Witness my hand and official stamp or seal, this,,_{i day of _July, 2004.

M/H.éﬁfduw

Notary Public
My commission expires: /- 20 - 2004
(SEAL)
™ OFFICIAL
9 NORTH CAROLINA = NEWSE#NWER COUNTY
3 V1. STRAGHAN
HOTARY PUBLIC
My Commission Expires

NORTH CAROLINA- PENDER CO ; The foregoing
(or annexed) certificate . , 1'1
certified to be correct. Thig 30 _day of _\m,!,%. D. 2004

Joy SWI 'jEGOOD = Pender County Refister of Deeds

By.q o] _%nemm
Register of Deeds

DECLARATION-AMEND.DOC-vms
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JHTGE K. SWISESLED
REGISTER GF DEEDS
PENDER COUNTY, NC

STATE OF NORTH CAROLINA AMENDMENT TO DECLARATION OF
COVENANTS, CONDITIONS AND

COUNTY OF PENDER RESTRICTIONS FOR WATERS EDGE
AT DEERFIELD

This Amendment to Declaration of Covenants, Conditions and Restrictions,
made the _/A _ day of [esméyr , 2004, by UNIVERSITY GROUP, INC., a
North Carolina corporation, hereinafter referred to as "Declarant” or Developer”;

WITNESSETH:

WHEREAS, a Declaration of Covenants, Conditions and Restrictions for
Waters Edge at Deerfield (the "Declaration") has been recorded in Book 2426 at
Page 248, Pender County Registry; and

WHEREAS, Article 1X, Section 3, of the Declaration provides in part that
"Boats of 21’ or less with no cabins or head are permitted”; and

WHEREAS, the applicable regulatory agencies now permit Boats up to 24’ in
length to be moared at the boating facility at Waters Edge; and

WHEREAS, Article VI, Section 3, of the Declaration permits the Declarant to
amend the Declaration to comply with governmental regulations applicable to the
Planned Community.

NOW, THEREFORE, Declarant amends Article !X, Section 3, of the
Declaration to read as follows:

SECTION 3. Use Restriction. The Community Boating Facility may
not be used for more than 18 Boat Slips. Boats of 24 feet or less with no
cabins or head are permitted. No gasoline sales or ather commercial activity
shall be permitted. No motor vehicles or boat trailers shall be permitted on

1
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site and access shall be limited to the Access Easements over Lots 2, 3, 17
and 18 as shown on the above referenced plat. Notwithstanding the
foregoing, motor vehicles may use the temporary parking spaces/drop-off
area constituting a part of the Community Boating Facility. In addition to the
other use restrictions contained in this Declaration, the following use
restrictions shall also apply to the Community Boating Facility:

A. Nuisances. No noxious or offensive activity shall be carried on
upon any boat, Boat Slip or Common Area, nor shall anything be done
thereon which may be or may become an annoyance or nuisance to the
neighborhood. There shall not be maintained any plants or animals, nor
device or thing of any sort whose normal activities or existence are in any
way noxious, dangeraus, unsightly, unpleasant or other nature as may
diminish or destroy the enjoyment of other Boat Slips. It shall be the
responsibility of each holder of a Boat Slip Certificate to prevent the
development of any unclean, unsightly or unkept condition of the Boat Slip or
any boat using it.

B. Devices and Structures. No device, structure or other thing shall
be located or maintained on any dock or other Common Area except one
dock box per Boat Slip, the design and location of which must be approved
by the Assaociation. All fishing gear and other marine devices and equipment
when not in use shall be stored on board or in a dock box.

C. Boats. No "tramp vessels”, “derelict vessels®, barges, or
commercial vessels may be moored in any Boat Slip. All boats shall be
maintained in a neat, clean, ship shape, and seaworthy condition. No
inoperable boat without current registration and insurance, will be permitted
in any Boat Slip. The Assoclation shall have the right to have all prohibited
boats towed away and stored at the expense of the holder of the Boat Slip
Certificate. No major repairs or complete overhauls to any boat may be
made at a Boat Slip. Boats may not be used as permanent residences.

D. Signs. No signs (including “for sale” or “for rent" signs) shall be
permitted on any Boat Slip or in the Common Areas.

E. Trash Disposal. Newspapers, magazines and other similar items
must be placed in a solid waste container. Garbage and other perishable
items shall be placed in a plastic bag secured at the top and placed in the
solid waste container. Loose garbage shall not be deposited anywhere. No
trash or empty boxes of any kind shall be left on the dockways. No one shall
throw, discharge, pump or deposit from any boat or float any refuse, oil,
spirits, flammable liquid or polluting matter in the harbor. All such matter

2
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shall be deposited at approved oil disposal facilities. Waste material such as
paper, beer or drink cans, cigarette stubs, trash, etc., must not be thrown
from the boats or dock areas.

F. Dockways. Children under twelve (12) years of age are not
permitted on docks without the immediate presence of a parent or other
responsible adult. Parents shall not allow children to run and play on the
dockways. Dockways shall be kept clear and uncluttered.

G. Mooring/Storm Precautions. To prevent damage from weather or
storms, adequate mooring lines must be properly secured and maintained,
and all outside property shall be battened down, secured, or placed inside
the boat. The Association may order boats immediately removed from their
slips in the event of impending hurricanes or other storms in order to protect
the docks and other Common Areas. Upon the issuance of any such order,
each holder of a Boat Slip Certificate shall immediately remove his boat from
the Boat Slip or cause any tenant using the Boat Slip to do so. Any damage
caused to the common area on account of failure to remove a boat in
accordance with such order shall be repaired by the Association at the sole
cost and expense of the Boat Slip Certificate holder failing to remove or
cause the removal of the boat.

H. Guests. Every holder of a Boat Slip Certificate shall insure that his
guests and tenants abide by this Declaration and all rules and regulations
and shalt be responsible to the Association for any violation. The number of
guests permitted at any one time may be limited by the Association.

I. Eish Cleaning. Fish cleaning of any kind will not be permitted at the
Development except at a place or places designated by the Board of
Directors.

J. Operation of Engines. Unnecessary operation of engines in slips is
not permitted. Engines may not be operated in gear while boats are moored.

K. Water/Power Lines and Connections. Water or power lines shall
not be left unattended across main walks. All connections to electrical
receptacles shall be with marine grade cords only. All accessory cords shall
be maintained in a good, safe operating condition. Frayed cords shall
promptly be replaced at the Boat Slip Certificate holder's expense.

L. Speed Limit. The speed limit within the Community Boating Facility
shall be dead slow, or wakeless speed, whichever is slower.

DECLARATION-AMEND2.DOC-vms



BK2523P6167

M. Animals. Animals shall be leashed at all imes when on the
premises. No animals shall be tied to any part of the dock, including fingers
or dock boxes. Animals shall be physically kept on board at all times. The
owner of an animal is responsible for cleaning up pet feces and urine.

N. Alterations. No part of the docks, utility posts or any other
Common Area may be altered in any way.

0. Safety and Compliance with Law. All persons using the facilities

shall do so lawfully and in such fashion as to maintain and preserve those
facilities and the Common Area. Each person shall be responsible for
hisfher own conduct and safety. Ali persons shall comply with all applicable
governmental ordinances.

Developer confirms that the Declaration, as hereby amended, shall remain in full
force and effect. All capitalized terms used herein shall have the meaning defined in the
Declaration.

IN TESTIMONY WHEREOF, Declarant has caused this Amendment to Declaration
to be signed in its corporate name by its president pursuant to authority of Declarant's
Board of Directors as of the day and year first above written.

UNIVERSI GROUP INC
By: {/I’/jﬁf [pmn/

______President

STATE OF NORTH CAROLINA
COUNTY OF NEW HANOVER

I, Vx M. Sfm(éﬁn , a Notary Public of the county and state aforesaid, certify
that_ TERRY F. TURNER _personally appeared before me this day and acknowledged
that he is President of UNIVERSITY GROUP, INC., and further acknowledged the due
execution of the foregoing instrument on behalf of the corporation. Witness my hand
and official stamp or seal, this _/) _day of bir _, 2004.

Notary Public
My commission expires: 2-20-F00&

(SEAL)

e OFFICUAL SF

:‘ 3 ,‘-‘ NORTH CAROLINA o NEV%HANWERGO!M
y oot NOTARY PUBLIC

My Con T N
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NORTH CAROLINA - PENDER COUNTY: The foregoing

(or annexed) certificate of ¥, SHachors | is

certified to be correct, This /7 day of Ze. ,AD.20 _o_‘f

JOYCE M. SWICEGOOD - Pender County Register of Deeds

By; SpteeceQapuiptissistant
isterof Deeds ~ “
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Recorded and Verigipd

FILED

06 0CT25 PH 2: 15 Joyce M. Swicego
o Register of Deeds
JUTCE M. SWICEGODD Pender County, NC

REGISTER OF DEEDS
PENDER COUNTY, NC

STATE OF NORTH CAROLINA AMENDMENT TO DECLARATION OF
COVENANTS, CONDITIONS AND

COUNTY OF PENDER RESTRICTIONS FOR WATERS EDGE
AT DEERFIELD

This Afnendment to Declaration of Covenants, Conditions and Restrictions, made
the _2y4 dayof &Mr‘ , 2006, by UNIVERSITY GROUP, INC., a North Carolina
corporation, hereinafter referred to as "Declarant” or Developer®;

WITNESSETH:

WHEREAS, a Declaration of Covenants, Conditions and Restrictions for Waters
Edge at Deerfield (the "Declaration™) has been recorded in Book 2426 at Page 248, Pender
County Registry; and

WHEREAS, in Article I, Section 9 of the Declaration, “Community Boating Facility” is
defined as being shown on plat recorded in Map book 37, Page 133, Pender County
Registry; and

WHEREAS, the Community Boating Facllity is in fact shown on plat recorded in Map
book _ 42 ,Page _80 |, Pender County Registry; and

WHEREAS, the Declaration permits the Declarant to amend the Declaration to
reflect platting changes.

NOW, THEREFORE, be it resolved that Article |, Section 9 of the Declaration is
amended to read as follows:

SECTION 9. Community Boating Facility means the riparian
easement, the pier, the floating dock, and 18 boat slips shown on plat
recorded in Map Book _ 42 , Page _ 80 of the Pender County Registry
and labeled “Community Boating Facility”. The Community Boating Facility
shall be for the exclusive use and enjoyment of the subclass of Class A
Members designated and defined hereinafter as “Class A Members-Boating”.
The Association is obligated pursuant to this Declaration to operate and

Y togu thos onso Aoal- Lopel~ 5
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maintain the Community Boating Facility with the cost thereof being
assessed only against the Class A Members-Boating as is hereinafter
provided.

Developer confirms that the Declaration, as hereby amended, shall remain in full
force and effect. All capitalized terms used herein shall have the meaning defined in the
Declaration.

IN TESTIMONY WHEREOF, Declarant has caused this Amendment to Declaration
to be signed in its corporate name by its president pursuant to authority of Declarant's
Board of Directors as of the day and year first above written.

UNIVERSITY GROUP, INC

By: A l/, A‘%ﬁ(ﬂ

VicePtesident

STATE OF NORTH CAROLINA

COUNTY OF NEW HANOVER
VILIDBI4 M. S1RA2HAD
I, , @ Notary Public of the county and state aforesaid, certify
that__A.V. SAFFQO persanally appeared before me this day and acknowledged that
he is Vice President of UNIVERSITY GROUP, INC., and further acknowledged the due
execution of the foregoing instrument on behalf of the corporation. Witness my hand
and official stamp or seal, this 2 day of Afmc . 2006.

Notary Public

My commisslon expires: 2 25 -20//
(SEAL)

VICTORIA M. STRACHAN
Notary Public
New Hanover County, NC

DECLARATION-AMEND3.DOCvyms
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STATE OF NORTH CAROLINA AMENDMENT TO DECLARATION OF
COVENANTS, CONDITIONS AND

COUNTY OF PENDER RESTRICTIONS FOR WATERS EDGE
AT DEERFIELD

This Amendment to Declaration of Covenants, Conditions and Restrictions, made the 07
day of December, 2012, by WATERS EDGE HOA. Inc., a North Carolina corporation;

WITNESSETH:

WHEREAS, a Declaration of Covenants, Conditions and Restrictions for Waters Edge at
Deerfield has been recorded in Book 2426 at Page 248, Pender County Registry, and has
previously been amended by instrument recorded in Book 3079 at Page 45, Pender County
Registry (As amended, the Declaration of Covenants, Conditions and Restrictions for Waters
Edge at Deerfield is referred to herein as the “Declaration”); and

WHEREAS, the Declaration permits the Amendment of Declaration, ARTICLE XI,
Section 5, except in cases of amendments that may be executed by the Declarant under this
Declaration or by certain Lot Owners under Section 47F-2-118(b) of the Act, this Declaration to
be amended by affirmative vote or written agreement signed by Owners of Lots to which at least
sixty-seven percent (67%) of the votes in the Association are allocated; and

WHEREAS, votes are currently allocated to a total of eighteen (18) Lots; and

WHEREAS, at a meeting of the members held on December 07, 2012, the Owners of
thirteen (13) Lots (or 67%) voted in favor of a resolution

NOW, THEREFORE, be it resolved that Article 1X, Section 3 of the Declaration is
amended to replace the first paragraph with the following:

SECTION 3. Use Restrictions. The Community Boating Facility may not be used for
more than 18 Boat Slips. Boats of 24 feet or less with no cabins or head are permitted. No
gasoline sales or other commercial activity shall be permitted. No motor vehicles or boat
trailers shall be permitted on site and access shall be limited to the Access Easements
over Lots 2, 3, 17 and 18 as shown on the above referenced map. Notwithstanding the
foregoing, motor vehicles may use the temporary parking spaces/drop-off area
constituting a part of the Community Boating Facility. In addition to the other use
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restrictions contained in this Declaration, the following use restrictions shall also apply to
the Community Boating Facility:

IN TESTIMONY WHEREOF, Waters Edge HOA, Inc. has caused this Amendment to
Declaration to be signed in its corporate name by its President pursuant to the Authority of the
Board of Directors as of the day ad year first above written.

WATERS EDGE HOA, Inc.

= e

»7T. Atem Tamagon — President
\a]

STATE OF NORTH CAROLINA
COUNTY OF NEW HANOVER

ks Sovee A e sa )’ , @ Notary Public of the county and state aforesaid,
cenifg} that"A328" Tamadon personally appeared before me this day and acknowledged the he is
President of WATERS EDGE HOA, Inc., and further acknowledged the due execution of the
foregoing instrument on behalf of the corporation. Witness my hand and official stamp or seal,

this | O day of a-num-«\\, 2013.
M iy,
SN A —ﬂ&\'\ ¢ M. 804/:/

= 2

Notary Publid) \ Sao @”//,,’
s P WOTAp k) %
My commission expires: 2 ‘3' ! »>i7 B + o =
(SEAL) ' , 25
23, “onwe S

5 )

STATE OF NORTH CAROLINA 2, Pvgn oS

COUNTY OF NEW HANOVER it

I;\'é) eXd W\.—Pa.s\'\ee--s L, 8 Notary Public of the county and state aforesaid,
certify that Michael Mac personally appeared before me this day and acknowledged the he is
Sectary of WATERS EDGE AT DEERFIELD HOA, Inc., and further acknowledged the due
execution of the foregoing instrument on behalf of the corporation. Witness my hand and official

stamp or seal, this ] U _day of awwsu:‘ ,2013.

_—
Q‘\\\\\\\\\“\lb‘:."lllll,{/,,,f : NotaryP lic ALY t
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Form DCM-MP-1

('I‘b be completed by aIi applicants)

b..
1. APPLICANT
' c.
2, Landowner:
Name __ < Simriq's Tsnanp, LLE d.

Address __[ P04 E?:smpapﬂp.’, ST 212,

State AL L.
- Zip “28Y03 DayPhone KIp-25¢6-[04S

City N: LiNeYPA

 APPLICATION

Torskic Sovnd ( BT

Com feae,

“-’;SJC:\
:'_f PPt

VA

Vi,

City, town, community or landmark
: kR ESTERD

Street address or secondary road number
- (24 OCrrs /R ,

Is proposed work within city limits or planning
jurisdiction? Yes _ A No

Name of body of water neares

project (e.g. river,
creek, sound, bay) -

= ND

Fx QI0-2S&-p1z. 3.

b.  Authorized Agent:

DESCRIPTION AND PLANNED USE
OF PROPOSED PROJECT |

Name [erry (oruere : 2.

Address _ | 904 Egswesn Qp SoirE 212

Ciy _NiewiNevon sue A C.

Zip ABY0Z Day Phone 4l0 - Z5L Jod §”

'Faxﬁw'zgé—onz_

#ion ﬁ?ammcn‘fé:l 9#’ P&Zmﬂ‘ MD' ‘SZDQ >

¢. _Project name (if any) WIMU A Ty <ING
—_— : -

VBT o Wimme's Tipe g L

BEIELD

NOTE: - Permit will be i5sucd in name of landowner(s), and/or

Project name,

2. LOCATION OF PROPOSED
PROJECT SRR

Penpee.

a. County’,

Cowdrad narine

List 21l development activities you propose (e.g,

building 2 home, motel, marina, bulkhead, pier, and
excavation and/or filling activities.

. ™ - -y

& = =
PiEr sysTEMS.

Is the proposed activity maintenance of an existing
project, new work, or both? bijJ (pek

Wili the pr%t be for public, private or commercial
use? W GE

Give 2 brief description of purpose, use, methods of
construction and daily operations of ‘proposed
project, If more space is peeded, please attach
additional pages,

L 2 ;'oan

ER21S_LoT oWNERS oF [JwmER's Ehce
w1 ] 2§EEE|ELQ =L BONMIs IO By

CONSYRUCTING & PrERS_(orrTh BoeT

SHORELINE o

ITRE SOBDWsioN . Consviouerion
I INVOLVE JETTING PILNGS BND
BSsEMBLNG PER TImpees,

~. l



Form DCM-lMP—

1
. /] RE BElow (ILSTED /A FORWATION

PROVIDED ON oRla/NR L, RPPLILAIPN FoR. TermiT &5-03

4. LAND AND WATER -
- CHARACTERISTICS

a. Size of entire tract

b. Size of individua] lot(s}

c. Approximate elevation of tract above MHW or
NWL ‘

d. Soil type(s) and ;éxmre(s) of tract

e. Vegetation on tract

f. " Man-made features now on tract

g What is the CAMA Land Use Plan lang
classification of the site? (consur the locat land use plan,)

N i
i

—— Conservation Transitional
'+ ——— Developeg i+ Commynity ..~ - -
j

_ Rurgl ©

FYEES T— _Lh&r o

‘h. How is the tract zoned by local gévérn'me;nt?' ‘-

i. Isthe proposed Project consistent with the applicable
: ZORINgY r* "+ Yeg No _
I {Auach 2oning compliancs certificate, if applicable) - -

done for the tract?

—_—Yes ___ . No
K If yes, by whom? '

) L& I the project located in a National Registered

4 Historic ‘District or “does it.involve 8 National

- © .- Register listed:or-eligible property?
. . . N . '- B

o . _r:-_-. ES - oAt 0’--
. . .t
. .

+ . Has a professional archaeological ‘assessment been |

m. Describe existing wastewater treatment facilities.

n. Describe location and type of discharges to waters
- of the state, (For example, surface runoff, sanitary
wastewater, industrial/commercial effluent, "wash
down" and residential discharges.)

0. ..Describe, existing.drinking water 'supply source.

5. ADDITIONAL INFORMATION

In addition to the, .completed. application form, the
following items must be submitted:

® A-copy of the ‘deed’ (with state application only) or
other instrument under which the epplicant claims title
o the affected properties.. If the- applicant is not
claiming to be the owner .of said property, then
forward a copy of the deed or other instrument under

- which the'owner claims title, plus written permission
from the owner 1o carry out the project.

_ v An accurate, dated work plat:(including plan.view

ink on an § 172" by 11" white paper. (Refer.to
Coastal ‘Resourees Cofimission Rule 7J.0203 for-a
detailed description.) '

and cross-sectional drawings) drawn to scale in black

- Please note that original drawings are preferred and
only high quality copies will be accepted. Blue-line
prints or other larger plats are acceptable only if an
adequate number of quality copies are provided by
applicant.  (Contact the U.S, Army Corps of
Engineers regarding that agency's use of larger
drawings.) A site or location map is a part of plat
requirements and it must be sufficiently detailed 1o
guide agency personnél infamiliar with the area to the
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Form DCM-MP-1

site.  Include highway or 'secondary road- (SR)
numbers, landmarks, and the like.

A Stormwater Certilication, if one is necessary,

A list of the names and complete addresses of the -
adjacent waterfront (riparian) landowners snd
signed return receipts as proof that such owners
have recelved a copy of the application and plats
by certified mail. Such landowners must be advised
that they have 30 days in which to submit comments B
on the proposed project to the Division of Coastal
Management, Upon signing this form, the applicant
further certifies that such notice has been provided,

Name Ses Mracies Lsy
Address
‘Phone

. Name
Address
Phone

Name
© Address
Phone:

* A list of previous state or federa) permits issued for

work on the project tract. Include permit numbers,
permirttee, and issuing dates, -

Crmp enir 68-03
&RF’S 0= Enes Renon TD 200300804

® A check for $250 made payable to the Department of
Environment, Health, and Natural Resources

(DEHNR) to cover the costs of processing the'
application,

~® A signed AEC hezard notice for projects ‘in

oceanfront and inlet areas.

statement of compliance with the N.C.
Environmental Policy Act (N.C.G.S. 113A - 1 to
10) If the project involves the expenditure of public
funds or use of public lands, attach a statement

documenting compliance with the North Carolina
Environmental Policy Act.

Revised 03/95

6. CERTIFICATION AND PERMISSION
TO ENTER ON LAND

I understand that any permit issued in response to this

* application will allow only the development described in

the application, The project will be subject to conditions
and restrictions contained in the permit,

I certify that to the best of my knowledge, the proposed
activity complies with the State of North Carolina's
approved Coastal ‘Management Program and will be
conducted in a manner consistent with such program.

I certify that T am authorized to grant, and do in fact,
grant permission to representatives of state and federal -
review agencies to enter on the aforementioned lands in
connection with evaluating information related to ‘this

permit application and follow-up monitoring of the
project. ‘

I further certify that the information provided in this
application ig truthful to the best of my knowledge.

(Revis=> Drc 29, 2002)
This is the lsr day of S—“—“[ , & 20T
Print Name ﬁf‘\“\,« F Tarmff
sV
Signature __ (u/"‘le ? [

Landowner or Mélﬂﬂlﬂd Agers

Please indicate attachments pertaining to your proposed
project.

— DCM MP-2 Excavation and Fill Information
—_ DPCM MP-3 Upland Development
DCM MP+4 Structures Information
. DCM MP-5 Bridges and Culverts
_\r{ DCM MP-6 Marina Development -

'NOTE: Please sign and date each artachment in the

T N T S Y G
ﬁﬂd@gﬁﬁedm E E}&rqm of each form.
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Form DCM-MP-4

(Construction within Public Trust Areas)

TR TITE Y R
- COATTRL WA

Attach this form to Joint Application for éAMA Major e, -Mooring buoys ( /\{9““)
Permit, Form DCM-MP-:. Be sure to complete all 1)

—— Commercial —Community ___ Private
other sections of the Joint Application which relate to (2) Number
" this proposed project. (3) Description of buoy -

2. Docks and/or Piers

() __Commcrcial_)_(_Connnunity_)g_Private
(2) Number 4 _

(Color, inscription, size, anchor, etc.)

