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RELEVANT STATUTES OR RULES                                                   ATTACHMENT A 

15A NCAC 07H .0208 USE STANDARDS 

(a)  General Use Standards 

 (1) Uses which are not water dependent shall not be permitted in coastal wetlands, 
estuarine waters, and public trust areas.  Restaurants, residences, apartments, motels, hotels, trailer 
parks, private roads, factories, and parking lots are examples of uses that are not water dependent.  
Uses that are water dependent include: utility crossings, wind energy facilities, docks, wharves, 
boat ramps, dredging, bridges and bridge approaches, revetments, bulkheads, culverts, groins, 
navigational aids, mooring pilings, navigational channels, access channels and drainage ditches; 

*** 

(b)  Specific Use Standards 

*** 

(6) Piers and Docking Facilities. 

(A) Piers shall not exceed six feet in width.  Piers greater than six feet in width shall be 
permitted only if the greater width is necessary for safe use, to improve public access, or to support 
a water dependent use that cannot otherwise occur; 

(B) The total square footage of shaded impact for docks and mooring facilities (excluding the 
pier) allowed shall be eight square feet per linear foot of shoreline with a maximum of 2,000 square 
feet.  In calculating the shaded impact, uncovered open water slips shall not be counted in the total.  
Projects requiring dimensions greater than those stated in this Rule shall be permitted only if the 
greater dimensions are necessary for safe use, to improve public access, or to support a water 
dependent use that cannot otherwise occur.  Size restrictions shall not apply to marinas; 

(C) Piers and docking facilities over coastal wetlands shall be no wider than six feet and shall 
be elevated at least three feet above any coastal wetland substrate as measured from the bottom of 
the decking; 

(D) A boathouse shall not exceed 400 square feet except to accommodate a documented need 
for a larger boathouse and shall have sides extending no farther than one-half the height of the 
walls and covering only the top half of the walls.  Measurements of square footage shall be taken 
of the greatest exterior dimensions.  Boathouses shall not be allowed on lots with less than 75 
linear feet of shoreline.  Size restrictions do not apply to marinas; 

(E) The total area enclosed by an individual boat lift shall not exceed 400 square feet except to 
accommodate a documented need for a larger boat lift; 

(F) Piers and docking facilities shall be single story.  They may be roofed but shall not be 
designed to allow second story use; 
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(G) Pier and docking facility length shall be limited by: 

(i) not extending beyond the established pier or docking facility length along the same 
shoreline for similar use; (This restriction does not apply to piers 100 feet or less in length unless 
necessary to avoid unreasonable interference with navigation or other uses of the waters by the 
public); 

(ii) not extending into the channel portion of the water body; and 

(iii) not extending more than one-fourth the width of a natural water body, or human-
made canal or basin.  Measurements to determine widths of the water body, canals or basins 
shall be made from the waterward edge of any coastal wetland vegetation that borders the 
water body.  The one-fourth length limitation does not apply in areas where the U.S. Army 
Corps of Engineers, or a local government in consultation with the Corps of Engineers, has 
established an official pier head line.  The one-fourth length limitation shall not apply when 
the proposed pier is located between longer piers or docking facilities within 200 feet of the 
applicant's property.  However, the proposed pier or docking facility shall not be longer than 
the pier head line established by the adjacent piers or docking facilities, nor longer than one-
third the width of the water body. 

(H) Piers or docking facilities longer than 400 feet shall be permitted only if the proposed 
length gives access to deeper water at a rate of at least 1 foot each 100 foot increment of length 
longer than 400 feet, or, if the additional length is necessary to span some obstruction to navigation.  
Measurements to determine lengths shall be made from the waterward edge of any coastal wetland 
vegetation that borders the water body; 

(I) Piers and docking facilities shall not interfere with the access to any riparian property and 
shall have a minimum setback of 15 feet between any part of the pier or docking facility and the 
adjacent property owner's areas of riparian access.  The line of division of areas of riparian access 
shall be established by drawing a line along the channel or deep water in front of the properties, 
then drawing a line perpendicular to the line of the channel so that it intersects with the shore at 
the point the upland property line meets the water's edge.  The minimum setback provided in the 
rule may be waived by the written agreement of the adjacent riparian owner(s) or when two 
adjoining riparian owners are co applicants. If the adjacent property is sold before construction of 
the pier or docking facility commences, the applicant shall obtain a written agreement with the 
new owner waiving the minimum setback and submit it to the permitting agency prior to initiating 
any development of the pier. Application of this Rule may be aided by reference to the approved 
diagram in 15A NCAC 07H .1205(t) illustrating the rule as applied to various shoreline 
configurations.  Copies of the diagram may be obtained from the Division of Coastal Management.  
When shoreline configuration is such that a perpendicular alignment cannot be achieved, the pier 
shall be aligned to meet the intent of this Rule to the maximum extent practicable as determined 
by the Director of the Division of Coastal Management; and 
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(J) Applicants for authorization to construct a pier or docking facility shall provide notice of 
the permit application to the owner of any part of a shellfish franchise or lease over which the 
proposed dock or pier would extend.  The applicant shall allow the lease holder the opportunity to 
mark a navigation route from the pier to the edge of the lease. 
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STIPULATED FACTS                                                                            ATTACHMENT B 

 

1. Petitioners are Nicholas Foy Nixon III and Catherine Elizabeth Connell.  As husband and 
wife, Petitioners own property at 115 and 125 Hollis Lane (the "Property"), Wilmington, North 
Carolina. 

2. Petitioners purchased the Property December 4, 2015, as evidenced by a deed recorded at 
Book 5935, Pages 1169-1172 of the New Hanover County Registry.  A copy of the deed is 
attached. 

3. The Property is adjacent to Masonboro Sound, which in this location is part of the Atlantic 
Intracoastal Waterway (“AIWW”).  It is located between Masonboro Inlet to the north and 
Carolina Beach Inlet to the south.  The closest major road leading to the Property is Masonboro 
Loop Road.  The Property can be seen on the attached powerpoint presentation of photographs of 
the Property and surrounding area. 

4. The Property comprises two contiguous undeveloped residential lots measuring 
approximately 3.2 acres combined.   

5. The Property has approximately 184' of shoreline along Masonboro Sound.   

6. On Petitioners' Property, there is an area of coastal wetlands along the shoreline which 
ranges from approximately 180' in width along the northern portion of the property to 
approximately 140’ in width along the southern portion of the property.  The coastal wetlands 
boundary continues to taper along the shoreline of the adjacent riparian property to the south.  

7. Across the AIWW and forming the boundary of the water body, there is an undeveloped 
unnamed island owned by the State of North Carolina, according to the New Hanover County tax 
information, a copy of which is attached. This island is located within the USACE 1000’ right-of-
way and designated as AIWW Disposal Area (DA 0257). 

8. There are existing private piers located to the south of the Property.  Immediately adjacent 
to Petitioners' property to the south is a pier owned Robert Hollis.  The Hollis pier was permitted 
in 2011 and measures 323' in length and 6' in width. A copy of the 2011 Hollis CAMA permit is 
attached. The next pier to the south extends slightly farther into the sound than the Hollis pier. 
Based on a Staff review of the DCM database (CDAITS), this docking facility was authorized to 
Mr. Robert Huckabee through CAMA General Permit #20287-D on November 9, 1999 at the 
property located at 5711 Shoemaker Lane. 

9. The adjacent property owner to the north, Mildred Buskirk, has a pier under construction 
at the time of filing this request. The Buskirk pier was permitted in 2016 and measures 343’ in 
length and 6’ in width. A copy of the 2016 Buskirk CAMA permit is attached. Boats accessing the 
Buskirk pier would use Monk’s Cove Channel to connect to the AIWW. 

10. The waters of Masonboro Sound within the project area are classified as SA-ORW by the 
North Carolina Environmental Management Commission.  They are further classified as a Primary 
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Nursery Area ("PNA") by the North Carolina Marine Fisheries Commission.  The waters are 
closed to the harvest of shellfish. 

11. The 2006 Wilmington-New Hanover County Joint Land Use Plan Update classifies this 
site as "Resource Protection."  

12. On March 30, 2016, Petitioner, through their authorized agent Land Management Group, 
applied for a CAMA major permit to construct a single family residence, driveway, and private 
docking facility.  The upland development includes one single-family house on pilings, garage, 
driveway, and septic field.  The proposed driveway included associated impacts to .01 acres of 
Section 404 Wetlands. The total floor area of the house is 2,450 square feet. A copy of the CAMA 
major permit application is attached. 

13. The proposed project is within the Public Trust Waters, Estuarine Waters, Outstanding 
Resources Waters, and Coastal Wetlands Areas of Environmental Concern ("AECs"), as 
designated by the CRC. 

14. As part of the CAMA major permit review process, DCM Staff wrote a Field Investigation 
Report about the project, a copy of which is attached. 

15. During the major permit review process, no state or federal agencies objected to the 
proposed project.   

16. The Fisheries Resource Specialist commented that "If distances and depths identified in 
the application are not achieved, then additional review may be necessary."  A copy of this 
comment letter is attached. 

17. As part of the CAMA major permit review process, notice was given to the public through 
on-site posting and notice in the local newspaper.  Notice was also sent to the adjacent riparian 
property owners, both of whom submitted statements of "no objection" to the project, copies of 
which are attached. No other comments from the public were received in connection with the 
permit application.  

18. CAMA Major Permit No. 67-16 (the "Permit") was issued on June 17, 2016 authorizing 
all of the proposed development except the docking facility, which was found to be inconsistent 
with 15A NCAC 7H .0208(b)(6)(g)(iii)(the "one-quarter width rule"). Condition No. 1 of the 
Permit specifically excludes the proposed docking facility from the authorized construction.  A 
copy of the major permit is attached.  

19. The Coastal Area Management Act ("CAMA") provides that "[a]ny person may petition 
the Commission for a variance granting permission to use the person's land in a manner otherwise 
prohibited by rules or standards prescribed by the Commission, or orders issued by the 
Commission, pursuant to this Article."  N.C. Gen Stat. § 120.1(a).  Petitioners stipulate that their 
proposed docking facility exceeds the CRC's one-quarter width rule.  Petitioners seek a variance 
from CAMA Major Permit No. 67-16 Condition No. 1 and the one-quarter width rule so they may 
construct the docking facility proposed in their permit application. 
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20. The proposed 3-slip docking facility includes an access pier extending east into Masonboro 
Sound measuring 385' in length and 6' in width.  The access pier would lead to a partially fixed 
covered platform measuring 19' by 14' oriented towards the north in an "L-shaped" configuration.  
An access ramp would lead to a floating dock measuring 25' by 8'.  Two boat lifts are also proposed, 
both of which will measure 13' by 12'.  The facility would provide docking for up to three vessels.  
No dredging is proposed.  The configuration of the docking facility is shown on a scaled drawing 
labeled Sheet 3 of 5 in Petitioners' permit application.   

21. The CRC's rules provide that "[t]he total square footage of shaded impact for docks and 
mooring facilities (excluding the pier) allowed shall be eight square feet per linear foot of shoreline 
with a maximum of 2,000 square feet."  15A NCAC 7H .0208(b)(6)(B). Based on a shoreline 
length of 184 linear feet, Petitioners are allowed up to 1,472 square feet of shaded impact.  
Petitioners have proposed 562 square feet of floating dock and platform. 

22. The width of the AIWW at this location is approximately 890' measured from the 
waterward edge of any coastal wetlands bordering each side of the water body. 

23. The proposed pier would extend approximately 285' into the water body measured from 
the waterward edge of the coastal wetlands, or approximately 32% of the width of the waterbody. 

24. One-quarter the width of the water body at this location is 222.5'. The proposed pier length 
exceeds the CRC's rule by 62.5'.  

25. One-third the width of the water body at this location is 296.6'.  The proposed pier length 
is 11.6' shorter than the one-third location. 

26. The water depths at the proposed terminus of the docking facility range from -2.5' to -4.0' 
at Normal Low Water ("NLW").   

27. The water depths at the one-quarter length are approximately -1.0' to -1.5' at NLW.   

28. The CRC's rules provide that "[p]ier and docking facility length shall be limited by . . . not 
extending beyond the established pier or docking facility length along the same shoreline for 
similar use."  15A NCAC 7H .0208(b)(6)(G)(i).  The proposed pier complies with this rule as it 
does not extend beyond the established pier length for private piers on this shoreline. 

29. The CRC's rules provide that "[p]ier and docking facility length shall be limited by . . . not 
extending into the channel portion of the water body."  15A NCAC 7H .0208(b)(6)(G)(ii).  The 
proposed pier complies with this rule as it does not extend into the AIWW federal channel or the 
80-foot setback therefrom.  The proposed pier does not encroach into Monk’s Cove Channel, 
which is a marked channel. 

30. The CRC's rules provide that "[p]ier and docking facility length shall be limited by . . .not 
extending more than one-fourth the width of a natural water body, or human made canal or basin. 
Measurements to determine widths of the water body, canals or basins shall be made from the 
waterward edge of any coastal wetland vegetation that borders the water body. The one-fourth 
length limitation does not apply in areas where the U.S. Army Corps of Engineers, or a local 
government in consultation with the Corps of Engineers, has established an official pier-head line. 
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The one-fourth length limitation shall not apply when the proposed pier is located between longer 
piers or docking facilities within 200 feet of the applicant's property. However, the proposed pier 
or docking facility shall not be longer than the pier head line established by the adjacent piers or 
docking facilities, nor longer than one-third the width of the water body."  15A NCAC 7H 
.0208(b)(6)(G)(iii).  The proposed pier does not comply with the one-quarter width rule. The 
proposed pier does not qualify for the one-third width exception in the last part of the rule because 
it is not within 200 feet of longer piers, but it is proposed to no extend longer than one-third the 
width of the water body.  

31. The proposed docking facility would not extend out into Masonboro Sound past the Hollis 
pier to the south. 

32. The proposed docking facility would not extend out into Masonboro Sound past the two 
pilings marking the entrance to the channel to Monk's Cove to the north.  As shown on Petitioners' 
riparian survey, these channel markers are located just a few feet west of the 80-foot setback from 
the federal channel.   

 

STIPULATED EXHIBITS 

1. Petitioners' General Warranty Deed 5935/1169 

2. 2011 Hollis pier permit 

3. 2016 Buskirk pier permit 

4. CAMA Major Permit Application received March 30, 2016 

5. DCM Field Investigation Report 

6. Fisheries Resource Specialist comment dated April 12, 2016 

7. Neighbor “no objection” forms 

8. CAMA Major Permit No. 67-16 

9. Certified Mail Receipts 

10. Site photographs in the powerpoint presentation 

 

 

 

 

 

 



  CRC-VR-16-01 

9 
 

PETITIONERS’ and STAFF’S POSITIONS                                              ATTACHMENT C 

I. Will strict application of the applicable development rules, standards, or orders 
issued by the Commission cause the petitioner unnecessary hardships?  If so, the petitioner 
must identify the hardships. 
 
Petitioners' Position:  Yes.   
 
Strict application of the rule prevents Petitioners from reaching water depths sufficient for most 
boating.  At the one-quarter distance, water depths are -1.0 to -1.5 at Normal Low Water.  
Extending the pier to the one-third distance allows Petitioners to reach water depths of -2.5 to  
-4.0 at Normal Low Water.  Terminating the pier at greater water depths will reduce the potential 
impacts to the substrate and shallow bottom habitat that would occur from motor vessels.  
 
This presents an unnecessary hardship because strict application of the rule is unnecessary to 
protect navigation or prevent excessive usurpation of public trust waters, as further addressed in 
the fourth factor below.  The hardship of being unable to reach deep water is also unnecessary 
because the small publicly owned island across from the Property is unlikely to ever be 
developed.  Therefore, there is no need to balance the competing interest that a property owner 
across the water body may want to pier out, as is sometimes the case.  

 
Strict application of the one-quarter rule causes Petitioners unnecessary hardships while 
providing only marginal, if any, protections to public trust waters. 
 
Staff’s Position: Yes.   
 
Staff agrees that a strict application of the one-fourth width rule would result in unnecessary 
hardship for Petitioners.  Compliance with the one-fourth width rule would result in water depths 
of -1’ to -1.5’ at Normal Low Water, which could result in impacts to the substrate and shallow 
bottom habitat in an area designated as a Primary Nursery Area by the N.C. Marine Fisheries 
Commission. Petitioners’ proposed pier length complies with all other aspects of 15A NCAC 7H 
.0208(b)(6) and Staff contend that in this location, strict application of the one-fourth width rule 
is not essential to protect public navigation, especially due to the existence of (and current 
construction of) longer piers along this shoreline and the spoil island on the opposite side of the 
water body that is unlikely to ever be developed with a pier.  As a result, staff agrees that a strict 
application of the one-fourth width rule would result in unnecessary hardship to Petitioners. 
 
II. Do such hardships result from conditions peculiar to the petitioner's property, such 
as location, size, or topography of the property?  Explain. 
 
Petitioners' Position:  Yes.   
 
The hardships result from conditions peculiar to Petitioners' property, including that Petitioners' 
lot is not a typical rectangular-shaped lot.  It is irregularly shaped along the water, as are the 
coastal wetlands bordering it.  The wetland border on the island across from the Property is also 
irregularly shaped and juts waterward at the center point of Petitioners' riparian corridor, 
reducing the "width of the water body" at this location. These features are shown on Petitioners' 
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riparian survey.  The hardships caused by strict application of the one-quarter rule result from 
these unique features.   
 
Staff’s Position: Yes. 
 
Staff agrees that Petitioners’ hardship is a result from conditions peculiar to the Petitioners’ 
property.  Strict application of the one-fourth width rule would result in Petitioners’ pier being 
located landward of the three docks that are to the south of Petitioners’ property and would result 
in Petitioners’ dock being in water depths of -1’ to -1.5’ at Normal Low Water.  Also, 
Petitioners’ property is located across from a spoil island that is unlikely to be developed with a 
pier, so strict application of the one-fourth width rule is unnecessary to protect public navigation.    
 
III. Do the hardships result from the actions taken by the Petitioner?  Explain. 
 
Petitioners' Position:  No.   
 
Petitioners have taken no actions that cause the hardships.  Although theoretically Petitioners 
have contributed to their hardship by applying for a design that conflicts with the rule, Petitioners 
have chosen a design that better protects the shallow bottom habitat without interfering with 
navigation.  
 
Staff’s Position: No.  
 
Staff agrees that Petitioners’ hardship does not result from actions taken by Petitioners and that 
the design is similar to other piers in the area.  Staff also agrees that the design should reduce 
impacts to shallow bottom habitats.  
 
V. Will the variance requested by the petitioner  
 
(1) be consistent with the spirit, purpose, and intent of the rules, standards or orders issued 
by the Commission; (2) secure the public safety and welfare; and (3) preserve substantial 
justice?  Explain. 
 
Petitioner's Position:  Yes.   
 
The variance will be consistent with the spirit, purpose and intent of the Commission's rules.  
The primary AEC's affected by the development are public trust areas and estuarine waters.The 
management objective for public trust areas is to "protect public rights for navigation and 
recreation and to conserve and manage thepublic trust areas so as to safeguard and perpetuate 
their biological, economic and aesthetic value."  15A NCAC 7H .0207(c).  The primary purposes 
of the rules that limit pier length are to protect the public's right to navigation and to limit the 
amount of public trust area lost when a private pier structure is built.Here, both are met by the 
proposed project.   
 
There will be no unreasonable interference with navigation based on these facts: 
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• The proposed pier does not extend beyond the established pier length for private piers on 
this shoreline. 

• The proposed pier does not extend into the 80-foot setback from the AIWW federal 
channel. 

• The proposed pier complies with the one-third rule.  
• The proposed pier would not extend past the Hollis pier to the south. 
• The proposed pier would not extend past the two channel markers to the north.  
 
The proposed pier also meets the spirit, purpose and intent of the one-quarter rule because it 
causes no excessive usurpation of public trust waters.  Petitioners propose only 62.5 additional 
feet beyond the one-quarter rule. While this presents an additional intrusion into public trust 
waters, it is not an unreasonable usurpation, especially considering that Petitioners' docking 
facility includes only 562 square feet of floating dock and platform, slightly more than a third of 
the amount Petitioners might be permitted under the rules. That the CRC's rules exclude the 
access pier from the calculation of shaded impacts allowed (based on shoreline length) shows 
that the CRC recognizes that sometimes longer piers are needed in our unique coastal 
environment. In fact, sometimes longer piers are preferred where resource impacts must be 
considered.   

 
Consistent with the management objective for public trust waters, the requested variance will 
protect public rights for navigation and recreation while simultaneously safeguarding the 
biological, economic and aesthetic value of the public trust areas. The requested pier length will 
not unreasonably interfere with the public's right of navigation and recreation in the public trust 
waters, but will allow Petitioners reasonable access to deeper water. 
 
The variance will also be consistent with the spirit, purpose and intent of the Commission's rules 
that are designed to protect important habitats. The management objective for estuarine waters is 
to "conserve and manage the important features of estuarine waters so as to safeguard and 
perpetuate their biological, social, aesthetic, and economic values; to coordinate and establish a 
management system capable of conserving and utilizing estuarine waters so as to maximize their 
benefits to man and the estuarine and ocean system."  15A NCAC 7H .0206(c).  Use standards 
for estuarine and public trust waters require an applicant to minimize impacts to PNAs as well as 
ORWs.  15A NCAC 7H .0208(a). The proposed pier is consistent with the intent of these rules 
because it avoids significant adverse impacts to the more fragile shallow bottom habitat.   
 
Public safety and welfare will be secured by this variance because the public's safe use of the 
waters near the pier will not be adversely affected.  The pier would not interfere with established 
navigation routes or interfere with adjacent riparian property owners' ability to recreate and 
navigate safely.   
 
Substantial justice will be preserved by this variance because Petitioners may extend out to the 
same distance as the Hollis pier to the south.  Even though Petitioners' pier will extend beyond 
the Buskirk pier (under construction) to the north, it will not extend beyond the nearby channel 
markers that are more restrictive than the Buskirk pier from the standpoint of boaters on the 
AIWW.  Both neighbors support the project.  Justice will further be preserved because the CRC's 
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rule will be applied in a common sense manner that properly balances the competing interests of 
navigation and estuarine resource protection.   
 
For the reasons stated above, granting Petitioner the requested variance will be consistent with 
all four (4) of the criteria stated in N.C. Gen Stat. § 113A-120.1 and in NCAC 7J .0700.  
Petitioners respectfully request that the Commission issue a variance in accordance the permit 
application. 
 
Staff’s Position: Yes. 
 
Staff agrees that the requested variance is consistent with the spirit of the pier length rules, 
secures public safety and welfare, and preserves substantial justice.  In 1998, the Commission 
changed its one-third width pier length restriction to the current one-fourth width rule.  That rule 
change was intended to better protect public navigation by ensuring that, if both sides of the 
waterbody were developed, at least half the width of the waterbody would be unobstructed by 
piers.   

In this case, the proposed pier does not unreasonably interfere with public navigation along the 
AIWW. The proposed pier does not extend beyond the Hollis pier to the south, does not extend 
beyond the two channel markers to the north, complies with the AIWW federal setback, and is 
limited to approximately one-third of the width of the waterbody.  Also, the site is located across 
from an undeveloped, State-owned spoil island that is unlikely to be developed with its own pier, 
so as a practical matter, more than half the waterbody would still be protected for public use if 
the variance is granted.  As a result, Petitioners’ proposed pier is consistent with the spirit of the 
one-fourth width rule.  Furthermore, strict application of the one-fourth width rule would result 
in an increased chance for negative impacts to shallow bottom habitat in an area that is 
designated as a Primary Nursery Area by the N.C. Marine Fisheries Commission.  Staff agrees 
that the variance strikes a reasonable balance between Petitioners’ right to pier out, the public’s 
right to navigate, and the protection of public trust resources. 
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ATTACHMENT D: 

PETITIONERS’ VARIANCE REQUEST MATERIALS 
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ATTACHMENT E: 

STIPULATED EXHIBITS INCLUDING POWERPOINT 

1. Petitioners' General Warranty Deed 5935/1169 

2. 2011 Hollis pier permit 

3. 2016 Buskirk pier permit 

4. CAMA Major Permit Application received March 30, 2016 

5. DCM Field Investigation Report 

6. Fisheries Resource Specialist comment dated April 12, 2016 

7. Neighbor “no objection” forms 

8. CAMA Major Permit No. 67-16 

9. Certified Mail Receipts 

10. Site photographs in the powerpoint presentation 
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