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RELEVANT STATUTES OR RULES                                                            APPENDIX A 

15A NCAC 07H .0201 ESTUARINE AND OCEAN SYSTEM CATEGORIES 

Included within the estuarine and ocean system are the following AEC categories:  estuarine 

waters, coastal wetlands, public trust areas, and estuarine and public trust shorelines.  Each of the 

AECs is either geographically within the estuary or, because of its location and nature, may 

significantly affect the estuarine and ocean system. 

15A NCAC 07H .0202 SIGNIFICANCE OF THE SYSTEMS APPROACH IN 

ESTUARIES 

The management program must embrace all characteristics, processes, and features of the whole 

system and not characterize individually any one component of an estuary.  The AECs are 

interdependent and ultimately require management as a unit.  Any alteration, however slight, in a 

given component of the estuarine and ocean system may result in unforeseen consequences in what 

may appear as totally unrelated areas of the estuary.  For example, destruction of wetlands may 

have harmful effects on estuarine waters which are also areas within the public trust.  As a unified 

system, changes in one AEC category may affect the function and use within another category. 

15A NCAC 07H .0203 MANAGEMENT OBJECTIVE OF THE ESTUARINE AND 

OCEAN SYSTEM 

It is the objective of the Coastal Resources Commission to conserve and manage estuarine waters, 

coastal wetlands, public trust areas, and estuarine and public trust shorelines, as an interrelated 

group of AECs, so as to safeguard and perpetuate their biological, social, economic, and aesthetic 

values and to ensure that development occurring within these AECs is compatible with natural 

characteristics so as to minimize the likelihood of significant loss of private property and public 

resources.  Furthermore, it is the objective of the Coastal Resources Commission to protect present 

common law and statutory public rights of access to the lands and waters of the coastal area. 

15A NCAC 07H .0204 AECS WITHIN THE ESTUARINE AND OCEAN SYSTEM 

The following regulations in this Section define each AEC within the estuarine and ocean system, 

describe its significance, articulate the policies regarding development, and state the standards for 

development within each AEC. 

15A NCAC 07H .0205 COASTAL WETLANDS 

(a)  Description.  Coastal wetlands are defined as any salt marsh or other marsh subject to regular 

or occasional flooding by tides, including wind tides, that reach the marshland areas through 

natural or artificial watercourses, provided this does not include hurricane or tropical storm tides.  

Regular or occasional flooding shall be established through field indicators, including the 

observation of tidal water on the site, changes in elevation, presence of periwinkle (littoraria spp.), 

presence of crab burrows, staining, or wrack lines. Coastal wetlands may contain one or more of 

the following marsh plant species: 

(1) Cord Grass (Spartina,alterniflora); 
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(2) Black Needlerush (Juncus roemerianus); 

(3) Glasswort (Salicornia spp.); 

(4) Salt Grass (Distichlis spicata); 

(5) Sea Lavender (Limonium spp.); 

(6) Bulrush (Scirpus spp.); 

(7) Saw Grass (Cladium jamaicense); 

(8) Cat tail (Typha spp.); 

(9) Salt Meadow Grass (Spartina patens);or 

(10) Salt Reed Grass (Spartina cynosuroides). 

The coastal wetlands AEC includes any contiguous lands designated by the Secretary of DEQ 

pursuant to G.S. 113-230(a).  

(b)  Significance. The unique productivity of the estuarine and ocean system is supported by 

detritus (decayed plant material) and nutrients that are exported from the coastal wetlands.  

Without the wetlands, the high productivity levels and complex food chains typically found in the 

estuaries could not be maintained. Additionally, coastal wetlands serve as barriers against flood 

damage and control erosion between the estuary and the uplands. 

(c)  Management Objective.  It is the objective of the Coastal Resources Commission to conserve 

and manage coastal wetlands so as to safeguard and perpetuate their biological, social, economic 

and aesthetic values, and to coordinate and establish a management system capable of conserving 

and utilizing coastal wetlands as a natural resource necessary to the functioning of the entire 

estuarine system. 

(d)  Use Standards.  Suitable land uses are those consistent with the management objective in this 

Rule.  First priority of use shall be allocated to the conservation of existing coastal wetlands.  

Secondary priority of coastal wetland use shall be given to those types of development 

activities that require water access and cannot function elsewhere. 

Unacceptable land uses include restaurants, businesses, residences, apartments, motels, hotels, 

trailer parks, parking lots, private roads, highways, and factories. Acceptable land uses include 

utility easements, fishing piers, docks, wildlife habitat management activities, and agricultural uses 

such as farming and forestry drainage as permitted under North Carolina's Dredge and Fill Law, 

G.S. 113-229, or applicable local, state, and federal laws. 

In every instance, the particular location, use, and design characteristics shall be in accord with the 

general use standards for coastal wetlands, estuarine waters, and public trust areas described in 

Rule .0208 of this Section. 

*** 

15A NCAC 07H .0206 ESTUARINE WATERS 

(a)  Description.  Estuarine waters are defined in G.S. 113A-113(b)(2) to include all the waters of 

the Atlantic Ocean within the boundary of North Carolina and all the waters of the bays, sounds, 

rivers and tributaries thereto seaward of the dividing line between coastal fishing waters and inland 

fishing waters.  The boundaries between inland and coastal fishing waters are set forth in an 
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agreement adopted by the Wildlife Resources Commission and the Department of Environment 

and Natural Resources and in the most current revision of the North Carolina Marine Fisheries 

Regulations for Coastal Waters, codified at 15A NCAC 3Q .0200. 

(b)  Significance.  Estuarine waters are the dominant component and bonding element of the entire 

estuarine and ocean system, integrating aquatic influences from both the land and the sea.  

Estuaries are among the most productive natural environments of North Carolina.  They support 

the valuable commercial and sports fisheries of the coastal area which are comprised of estuarine 

dependent species such as menhaden, flounder, shrimp, crabs, and oysters.  These species must 

spend all or some part of their life cycle within the estuarine waters to mature and reproduce.  Of 

the 10 leading species in the commercial catch, all but one are dependent on the estuary. 

This high productivity associated with the estuary results from its unique circulation patterns 

caused by tidal energy, fresh water flow, and shallow depth; nutrient trapping mechanisms; and 

protection to the many organisms.  The circulation of estuarine waters transports nutrients, propels 

plankton, spreads seed stages of fish and shellfish, flushes wastes from animal and plant life, 

cleanses the system of pollutants, controls salinity, shifts sediments, and mixes the water to create 

a multitude of habitats. Some important features of the estuary include mud and sand flats, eel 

grass beds, salt marshes, submerged vegetation flats, clam and oyster beds, and important nursery 

areas. 

Secondary benefits include the stimulation of the coastal economy from the spin off operations 

required to service commercial and sports fisheries, waterfowl hunting, marinas, boatyards, repairs 

and supplies, processing operations, and tourist related industries.  In addition, there is 

considerable nonmonetary value associated with aesthetics, recreation, and education. 

(c)  Management Objective.  To conserve and manage the important features of estuarine waters 

so as to safeguard and perpetuate their biological, social, aesthetic, and economic values; to 

coordinate and establish a management system capable of conserving and utilizing estuarine 

waters so as to maximize their benefits to man and the estuarine and ocean system. 

(d)  Use Standards.  Suitable land/water uses shall be those consistent with the management 

objectives in this Rule.  Highest priority of use shall be allocated to the conservation of estuarine 

waters and their vital components.  Second priority of estuarine waters use shall be given to 

those types of development activities that require water access and use which cannot function 

elsewhere such as simple access channels; structures to prevent erosion; navigation channels; 

boat docks, marinas, piers, wharfs, and mooring pilings. 

In every instance, the particular location, use, and design characteristics shall be in accord with the 

general use standards for coastal wetlands, estuarine waters, and public trust areas described in 

Rule .0208 of this Section. 

15A NCAC 07H .0207 PUBLIC TRUST AREAS 

(a)  Description.  Public trust areas are all waters of the Atlantic Ocean and the lands thereunder 

from the mean high water mark to the seaward limit of state jurisdiction; all natural bodies of water 

subject to measurable lunar tides and lands thereunder to the normal high water or normal water 
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level; all navigable natural bodies of water and lands thereunder to the normal high water or normal 

water level as the case may be, except privately-owned lakes to which the public has no right of 

access; all water in artificially created bodies of water containing public fishing resources or other 

public resources which are accessible to the public by navigation from bodies of water in which 

the public has rights of navigation; and all waters in artificially created bodies of water in which 

the public has acquired rights by prescription, custom, usage, dedication, or any other means.  In 

determining whether the public has acquired rights in artificially created bodies of water, the 

following factors shall be considered: 

(1) the use of the body of water by the public; 

(2) the length of time the public has used the area; 

(3) the value of public resources in the body of water; 

(4) whether the public resources in the body of water are mobile to the extent that they can 

move into natural bodies of water; 

(5) whether the creation of the artificial body of water required permission from the state; and 

(6) the value of the body of water to the public for navigation from one public area to another 

public area. 

(b)  Significance.  The public has rights in these areas, including navigation and recreation.  In 

addition, these areas support commercial and sports fisheries, have aesthetic value, and are 

important resources for economic development. 

(c)  Management Objective.  To protect public rights for navigation and recreation and to conserve 

and manage the public trust areas so as to safeguard and perpetuate their biological, economic and 

aesthetic value. 

(d)  Use Standards.  Acceptable uses shall be those consistent with the management objectives in 

Paragraph (c) of this Rule.  In the absence of overriding public benefit, any use which jeopardizes 

the capability of the waters to be used by the public for navigation or other public trust rights which 

the public may be found to have in these areas shall not be allowed.  The development of 

navigational channels or drainage ditches, the use of bulkheads to prevent erosion, and the building 

of piers, wharfs, or marinas are examples of uses that may be acceptable within public trust areas, 

provided that such uses shall not be detrimental to the public trust rights and the biological and 

physical functions of the estuary.  Projects which would directly or indirectly block or impair 

existing navigation channels, increase shoreline erosion, deposit spoils below normal high water, 

cause adverse water circulation patterns, violate water quality standards, or cause degradation of 

shellfish waters are considered incompatible with the management policies of public trust areas.  

In every instance, the particular location, use, and design characteristics shall be in accord with the 

general use standards for coastal wetlands, estuarine waters, and public trust areas. 

*** 
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15A NCAC 07H .0208 USE STANDARDS 

*** 

(b)  Specific Use Standards 

*** 

(6) Piers and Docking Facilities. 

(A) Piers shall not exceed six feet in width.  Piers greater than six feet in width shall be 

permitted only if the greater width is necessary for safe use, to improve public access, or to support 

a water dependent use that cannot otherwise occur; 

(B) The total square footage of shaded impact for docks and mooring facilities (excluding the 

pier) allowed shall be eight square feet per linear foot of shoreline with a maximum of 2,000 square 

feet.  In calculating the shaded impact, uncovered open water slips shall not be counted in the total.  

Projects requiring dimensions greater than those stated in this Rule shall be permitted only if the 

greater dimensions are necessary for safe use, to improve public access, or to support a water 

dependent use that cannot otherwise occur.  Size restrictions shall not apply to marinas; 

(C) Piers and docking facilities over coastal wetlands shall be no wider than six feet and 

shall be elevated at least three feet above any coastal wetland substrate as measured from 

the bottom of the decking; 

(D) A boathouse shall not exceed 400 square feet except to accommodate a documented need 

for a larger boathouse and shall have sides extending no farther than one-half the height of the 

walls and covering only the top half of the walls.  Measurements of square footage shall be taken 

of the greatest exterior dimensions.  Boathouses shall not be allowed on lots with less than 75 

linear feet of shoreline.  Size restrictions do not apply to marinas; 

(E) The total area enclosed by an individual boat lift shall not exceed 400 square feet except to 

accommodate a documented need for a larger boat lift; 

(F) Piers and docking facilities shall be single story.  They may be roofed but shall not be 

designed to allow second story use; 

(G) Pier and docking facility length shall be limited by: 

(i) not extending beyond the established pier or docking facility length along the same 

shoreline for similar use; (This restriction does not apply to piers 100 feet or less in length unless 

necessary to avoid unreasonable interference with navigation or other uses of the waters by the 

public); 

(ii) not extending into the channel portion of the water body; and 

(iii) not extending more than one-fourth the width of a natural water body, or human-

made canal or basin.  Measurements to determine widths of the water body, canals or basins 

shall be made from the waterward edge of any coastal wetland vegetation that borders the 

water body.  The one-fourth length limitation does not apply in areas where the U.S. Army Corps 
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of Engi¬neers, or a local government in consultation with the Corps of Engineers, has established 

an official pier head line.  The one-fourth length limitation shall not apply when the proposed pier 

is located between longer piers or docking facilities within 200 feet of the applicant's property.  

However, the proposed pier or docking facility shall not be longer than the pier head line 

established by the adjacent piers or docking facilities, nor longer than one-third the width of the 

water body. 

(H) Piers or docking facilities longer than 400 feet shall be permitted only if the proposed 

length gives access to deeper water at a rate of at least 1 foot each 100 foot increment of length 

longer than 400 feet, or, if the additional length is necessary to span some obstruction to navigation.  

Measurements to determine lengths shall be made from the waterward edge of any coastal wetland 

vegetation that borders the water body; 

(I) Piers and docking facilities shall not interfere with the access to any riparian property and 

shall have a minimum setback of 15 feet between any part of the pier or docking facility and the 

adjacent property owner's areas of riparian access.  The line of division of areas of riparian access 

shall be established by drawing a line along the channel or deep water in front of the properties, 

then drawing a line perpendicular to the line of the channel so that it intersects with the shore at 

the point the upland property line meets the water's edge.  The minimum setback provided in the 

rule may be waived by the written agreement of the adjacent riparian owner(s) or when two 

adjoining riparian owners are co applicants. If the adjacent property is sold before construction of 

the pier or docking facility commences, the applicant shall obtain a written agreement with the 

new owner waiving the minimum setback and submit it to the permitting agency prior to initiating 

any development of the pier. Application of this Rule may be aided by reference to the approved 

diagram in 15A NCAC 07H .1205(t) illustrating the rule as applied to various shoreline 

configurations.  Copies of the diagram may be obtained from the Division of Coastal Management.  

When shoreline configuration is such that a perpendicular alignment cannot be achieved, the pier 

shall be aligned to meet the intent of this Rule to the maximum extent practicable as determined 

by the Director of the Division of Coastal Management; and 

(J) Applicants for authorization to construct a pier or docking facility shall provide notice of 

the permit application to the owner of any part of a shellfish franchise or lease over which the 

proposed dock or pier would extend.  The applicant shall allow the lease holder the opportunity to 

mark a navigation route from the pier to the edge of the lease. 
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STIPULATED FACTS                                                                            ATTACHMENT B 

1. Petitioner is Coastal Yacht Hangar, LLC, a duly created North Carolina Limited Liability 

Company.  Petitioner purchased the property at issue in this variance in 2005 through a deed 

recorded in Book 1110, Page 375, of the Carteret County Public Registry. It is described as Lot 9 

of Jarrett Bay Marine Industrial Park South and is located at 1301 Sensation Weight Road in 

Beaufort (“The Property”).  A copy of the deed is attached as a Stipulated Exhibit. 

 

2. The Property is the last undeveloped parcel in the Jarrett Bay Marine Park (JBMP), located 

on the shores of Core Creek, immediately adjacent to and east of the federally maintained Atlantic 

Intracoastal Waterway (“AIWW”).  Petitioner’s property also is bounded to the south by Eastman 

Creek, to the east by the Smith Moores, LLC boat repair business, and to the north by the True 

World, Inc. boat repair business. 

 

3. JBMP is a long standing public-private partnership designed to foster economic growth in 

the region of marine related businesses.  The history of the JBMP is described in a letter from Mike 

Bradley, attached as a Stipulated Exhibit. 

 

4. The Environmental Management Commission has designated the waters of Core Creek and  

Eastman Creek as SA waters.  The waters of Core Creek and Eastman Creek are conditionally 

approved as open to the harvest of shellfish; the sanitary survey indicated that these areas will meet 

classification criteria for a reasonable period of time, and that the factors determining these periods 

are known and predictable, as defined in 15A NCAC 18A .0905. These areas are the subject of a 

written management plan, and while they are generally open to shell fishing, they can be closed 

after significant rainfall until water sampling shows a return to acceptable bacteria levels based on 

the management plan. 

 

5. The width of Core Creek in the project area varies from approximately 691 feet to 932 feet, 

with an approximate average width of 800 feet. 

 

6. The Property currently has been partially cleared in uplands areas but otherwise remains 

undeveloped.  Significant portions of The Property contain Coastal Wetlands and 404 wetlands.  

 

7. Petitioner currently holds Major Development CAMA Permit 05-08 (“2008 Permit”), first 

issued on January 17, 2008. This permit was modified on August 6, 2008 for a minor facility 

reconfiguration. It was again modified on September 14, 2015, currently authorizing development 

of 30 wet slips, boat staging areas, 330 covered dry stack boat storage, and 685 boat rack storage 

facilities, mechanized boat launch and retrieval system, pump out and fuel docks, clubhouse, 

swimming pool, ships store, observation deck, kayak launch, fishing platform, access walkways 

and related retaining wall, USTs, upland parking and elevated roadway.  A copy of the 2008 Permit 

and the site plans referenced in the 2008 Permit are attached as a Stipulated Exhibit. 

 

8. Portions of the permitted and proposed development are located within the Coastal 

Wetlands, Estuarine Waters, and Public Trust Waters Areas of Environmental Concern (“AECs”).  

As such, N.C.G.S. § 113A-118 requires that any development on the Lot requires a permit issued 

pursuant to the Coastal Area Management Act (“CAMA”). 
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9. The permitted development also involves dredging of the public trust waters within which 

boat piers and docks are proposed.  These activities previously were authorized by issuance of a 

Dredge and Fill approval, contained in the 2008 Permit. 

 

10. Modifications to the development initially authorized by the 2008 Permit have been 

authorized since the 2008 Permit issuance, including a new site plan designed to increase the 

amenities offered to boat owners, the number of wet slips and vehicle parking. The docks are 

currently authorized at the maximum allowed one-fourth width of the adjacent waterbody. The 

currently authorized access walkways consist of dual six-feet-wide, parallel walkways, separated 

by five feet of open space. 

 

11. This variance request seeks to extend two of the three permitted boat piers and a second 

retrieval and staging dock to one third width of the waterbody. It also seeks to combine the two 

six-foot-wide parallel access walkways into a single, fourteen-feet-wide structure, using two feet 

of translucent structured fiberglass grating material in the middle to allow sunlight through to 

minimize shading of coastal wetlands. 

 

12. On or about June 27, 2016, Petitioner applied to DCM for an additional major modification 

to the 2008 Permit in order to implement its proposed modifications to the permitted facilities.  

The requested modifications are described by Petitioner as needed for safety and functionality 

reasons.  Copies of the permit modification requests are attached as Stipulated Exhibits. 

 

13. Prior to submitting its June 27, 2016 major permit modification application, Petitioner and 

its engineers and consultants participated in scoping meetings with state and federal resource and 

permit agency staff.  During these scoping meetings, Petitioner responded to concerns raised by 

agency staff regarding shellfish closures, navigation concerns at the entrance to Eastman Creek, 

and shading of coastal wetlands.  In response to these stated concerns, Petitioner agreed to reduce 

the number of desired wet slips shown on its preliminary drawings from 85 to 30; reduce the 

number of boat piers from four to three; shorten the pier length of the pier closest to the entrance 

to Eastman Creek back to one-quarter width, and utilize the translucent structured fiberglass grate 

material between the two six-feet-wide access walkways.   

 

14. As noted above, Petitioner abandoned its efforts to increase the number of permitted wet 

slips from 30 to 85; however, Petitioner still seeks to increase the length of two of the three boat 

piers and the boat retrieval/staging dock to the one-third width. Petitioner contends that this is to 

improve safety, improve the functionality of the remaining wet slips, to allow for wave attenuation, 

and to increase the amount of pier space for boat staging, launch and retrieval.  Petitioner and its 

consultants assert that the requested changes will significantly improve boat safety, personnel 

safety, and facility efficiencies and functionality – especially during peak use time periods, or 

periods where impending inclement weather necessitates expedited boat retrieval and docking. 

 

15. Petitioner proposes to extend its already permitted boat piers and docks by approximately 

85 feet, but no further than one third the width of Core Creek as determined by DCM staff.  
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16. The proposed modification will not result in a permanent closure of the conditionally 

approved shellfish waters, which would be a violation of both the CRC’s rules and the EMC’s 

water quality rules. 

 

17. Potential coastal wetland shading impacts to 17,412 square feet already have been 

permitted.  Existing approvals also allow for the filling of approximately .49 acres of Section 404 

(freshwater) wetlands.  By eliminating the center pier, the modified project will shade 10,080 

square feet of coastal wetlands, resulting in an overall reduction of shading impacts to Coastal 

Wetlands by over 7,000 square feet.  Shading impacts are further minimized due to use of light 

permeable fiberglass grate materials in the middle two feet of the proposed fourteen-feet-wide 

access walkways.  See Stipulated Exhibits containing site plans and a photograph of representative 

light permeable decking similar to what is proposed for use. 

 

18. In connection with Petitioner’s CAMA Major Permit Modification Request, DCM Field 

Staff prepared a Field Investigation Report, dated June 29, 2016, summarizing the project, a copy 

of which is attached as a Stipulated Exhibit.  

 

19. Prior to its amendment in 1998, 15A NCAC 07H.0208(b)(6) allowed for piers and docks 

to extend to a maximum of one-third the width of the adjacent waterbody. 

 

20. Petitioner’s proposed pier and dock extensions do not extend into the channel portion of 

the AIWW, nor within the USACE AIWW setback at this location.  

 

21. As part of the CAMA Major Permit Process, information regarding the project including 

the application materials and the field investigation report were forwarded to several state and 

federal resource agencies.  DCM received comments from:  

 

 The State Property Office which indicated that a submerged lands easement might be 

required and asked for confirmation that the proposed structure is not within the 1000’ 

AIWW right-of-way. 

 The Division of Environmental Health which suggested conditions be included which 

attempt to prevent docking in non-boat slip areas, which could lead to a shellfish closure, 

and to prohibit human waste discharges from boats. 

 The Wildlife Resources Commission indicated that while it didn’t object, if any future 

design changes closed shellfish waters, its position would change. 

 The Division of Water Resources which indicated that it would be issuing the 401 Water 

Quality Certification shortly. 

 The DCM Fisheries Resource Specialist indicated that the moratorium on dredging should 

be observed and that if any future modifications were proposed which caused a shellfish 

closure or if the dredging footprint expanded, there would likely be significant concerns. 

 The Army Corps of Engineers which indicated that the docks could not encroach into the 

navigation setback area and that the Corps would never approve a no wake zone in this 

area. 

 

Copies of these comments are attached as stipulated exhibits. No state or federal agency objects to 

Petitioner’s proposed requests as amended. 
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22. No member of the public submitted objections to DCM or any federal agency during the 

permit review process, or as of the date of the variance petition submission. 

 

23. Notice of the modification request was provided to both adjacent riparian property owners, 

True World Marina and Smith Moores, LLC, copies of which are attached as Stipulated Facts.  

Both adjacent property owners are in the boat repair business. Both adjacent property owners have 

communicated in writing to Petitioner that they do not object to issuance of the requested variance, 

copies of which are attached as Stipulated Exhibits. 

 

24. On August 1, 2016, DCM denied Petitioner’s major modification application for the 

reasons set forth in the agency’s denial letter, a copy of which is attached as a Stipulated Exhibit. 

 

25. On August 3, 2016, Petitioner filed its Variance Request and supporting materials through 

counsel, requesting that the Commission hear this matter at its September 2016 meeting.  

 

26. In its variance petition, Petitioner has included statements and qualifications for some of 

its principals and consultants as follows: 

 

 July 27, 2016 letter from NC licensed Professional Engineer Charles Cullipher, addressing 

safety and functionality issues; 

 July 31, 2016 Memo from Gary Johnson of Coastal Yacht Hangar to CYH Owner Richard 

McGough, addressing safety and functionality issues associated with the need for a second 

launch and retrieval system, and need for additional staging and navigation spaces; 

 July 28, 2016 letter from Mike Bradley to CYH Owner Rick McGough describing the 

unique public-private partnership and history of the JBMP, as well as the safety and 

functionality concerns addressed by the proposed improvements sought by variance; 

 August 2, 2016 Letter to CRC Members from CYH Owner Richard D. McGough 

addressing safety and functionality issues tied to the requested project improvements, 

especially during peak use time periods; and 

 August 2, 2016 letter to CYH Owner Rick McGough from CYH President and experienced 

marina developer Alton Herndon addressing time-sensitive financing, logistics and safety 

concerns associated with the requested project improvements. 

 

Copies of these letters and memos are attached as Stipulated Exhibits. 

 

27. On August 3, 2016, adjacent riparian property owner True World Marine sent an e-mail to 

CYH’s engineer indicating that it does not oppose Petitioner’s variance request.  A copy of this e-

mail is attached as a Stipulated Exhibit. 

 

28. On August 3, 2016, adjacent riparian property owner Smith Moores Marine sent an e-mail 

to CYH’s engineer indicating that it does not oppose Petitioner’s variance request.  A copy of this 

e-mail is attached as a Stipulated Exhibit. 

 

29. Petitioner previously received other needed permits and approvals from other state and 

local regulators, including: (a) recorded Carteret County special use permit; (b) DWR 401 
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certification; (c) NCDOT driveway permit; (d) DWR stormwater permit; and (e) DEMLR 

sedimentation and erosion control permit.  Copies of these approvals are attached as Stipulated 

Exhibits. 

 

30. On August 11, 2016, The U.S. Army Corps of Engineers denied Petitioner’s application to 

modify its Section 404 permit associated with the instant variance request facility modifications.  

The sole basis stated for the Corps’ denial was the DCM August 1, 2016 denial of Petitioner’s 

requested CAMA Permit modification.  The Corps’ denial letter states that it is without prejudice, 

thereby indicating that should the Commission grant Petitioner’s variance request, thus resulting 

in issuance by DCM of the requested modified CAMA Permit, Petitioner may be able to obtain 

Corps approval.  A copy of the Corps’ August 11, 2016 denial letter is attached as a Stipulated 

Exhibit. 

  

31.  A PowerPoint presentation with vicinity map, aerial photographs and copies of existing, 

permitted development and proposed revisions to same is attached as a Stipulated Exhibit. 

 

32. The Petitioner stipulates that the proposed project is inconsistent with those rules cited in 

DCM’s August 1, 2016 denial letter. 

 

33. Petitioner is represented by Clark Wright of Davis, Hartman, Wright, PLLC of New Bern.  

The Respondent is represented by Assistant General Counsel Christine Goebel. 
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Stipulated Exhibits 

 

1. June 27, 2016 Major Modification CAMA Permit Application  

2. June 29, 2016 DCM Field Investigation Report 

3. July 27, 2016 Charles “Chase” Cullipher, P.E. Evaluation Letter 

4. Cullipher Resume 

5. July 28, 2016 Mike Bradley Letter  

6. July 31, 2016 Gary Johnson Memo to Richard McGough 

7. August 2, 2016 Letter to CRC from CYH’s Owner, Richard McGough 

8. August 2, 2016 Letter to McGough from Alton Herndon 

9. Alton Herndon Resume  

10. August 1, 2016 DCM Permit Denial Letter 

11. September 14, 2015 DCM Major CAMA Permit 5-08, as currently modified 

12. CAMA Adjacent Riparian Notice forms – True World, Inc. and Smith Moores, LLC 

13. Other issued permits: 

a. State Property Office 

b. Division of Environmental Health 

c. Wildlife Resources Commission 

d. DWR-401 

e. DCM-Fisheries 

f. Army Corps of Engineers 

14. May 10, 2005 Deed from White Water Development Group, LLC to Coastal Yacht 

Hangar, LLC – Lot 9 of Jarrett Bay Marine Industrial Park South 

15. August 3, 2016 No objection e-mail from Smith Moores, LLC 

16. August 3, 2016 no objection e-mail from True World, Inc. 

17. August 11, 2016 Denial Without Prejudice Letter from Corps of Engineers 

18. Photograph of example of light permeable structural fiberglass grate walkway material 

19. Plan/drawing depicting existing, permitted facilities 

20. Plan/drawing depicting proposed modifications to existing facilities 

21. Powerpoint Presentation 

 

 

 

 

 

 

 

 



  CRC-VR-16-08 

14 
 

PETITIONER’S and STAFF’S POSITIONS                                              ATTACHMENT C 

I. Will strict application of the applicable development rules, standards, or orders 

issued by the Commission cause the petitioner unnecessary hardships? If so, the 

petitioner must identify the hardships. 

Petitioner’s Position: Yes. 

Introduction 

Coastal Yacht Hangar, LLC (CYH) owns the last, significant parcel of undeveloped land within 

the Jarret Bay Marine Park (JBMP) complex.   Originally conceived over twenty years ago, the 

JBMP represents a long standing public-private partnership that seeks to stimulate economic 

development in an environmentally sound manner in marine related businesses and activities.  [See 

letter of Mike Bradley, attached as a Stipulated Exhibit; see also other stipulated facts and exhibits 

addressing the background and history of the land and prior permits for development on this land.]  

After many years of meetings, negotiations, permitting and revisions to its site plans, CYH now 

seeks a variance from the Commission to improve the safety and functionality of its dry and wet 

boat storage, launch and retrieval and related destination facilities, located immediately adjacent 

to the federally authorized and maintained Intracoastal Waterway.  The improvements that CYH 

seek to implement by means of the variance process are: (a) extension of the wet slip boat piers 

outward from one fourth the width of Core Creek to one third width (no increase in the number of 

permitted boat slips), allowing addition of a second launch and retrieval area and increased 

temporary boat docking areas, thereby greatly improving safety and functionality for the entire 

1,191 maximum capacity boat storage facility; and (b) increased width in the access walkways, 

accomplished by combining the two (currently permitted) six foot wide walkways (separated by 

five feet of open space) into a single, fourteen foot wide walkway, with the innermost two feet 

constructed of light permeable structural fiberglass grate material to mitigate against coastal 

wetlands shading concerns, while greatly improving walkway safety and functionality. 

Factor 1: 

The CAMA use standards from which CHY seeks a variance are: (1) the so-called one quarter 

rule, which limits the length of piers and docks based on the width of the waterbody – 15A NCAC 

07H.0208(b)(6)(G)(iii); and (2) the use standard limiting the width and height of access walkways 

located over coastal wetlands to no more than six feet wide, with a minimum elevation of three 

feet – 15A NCAC 07H.0208(b)(6)(C).  Both variance requests are made to significantly improve 

safety and functionality; there will be no additional wet slips created beyond those already 

permitted pursuant to the terms of Major Development CAMA Permit 5-08, as currently issued.  

[See attached Stipulated Facts and professional opinion letters attached as Stipulated Exhibits; see 

also plans and drawings attached in the CAMA Major Modification Application package that 

serves as the basis for the requested variance, also attached as a Stipulated Exhibit.]  Petitioner 

CYH has worked diligently with state and federal review agencies to modify its site plans to 

eliminate and mitigate environmental impact concerns.  Given the unique history of the JBMP and 

the prior site plan revisions made by Petitioner, coupled with the critical importance of improved 

boater and personnel safety and functionality, Petitioner respectfully requests that the Commission 
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find that strict application of the relevant CAMA use standards, under all the circumstances of this 

case, will cause Petitioner unnecessary hardships. 

For these and other facts and reasons as documented in the attached Stipulated Facts and Exhibits, 

Petitioner CYH respectfully requests that the Commission answer this variance factor question in 

the affirmative.   

Staff’s Position: Yes. 

Staff does not disagree that strict application of the quarter-width rule and the 6-foot width rule to 

this site would cause Petitioner unnecessary hardships. Though Petitioner has a currently-

permitted design which can service the boats utilizing the permitted slips, Petitioner’s stated 

purpose for the redesign is to increase safety and functionality. This proposed design could benefit 

navigation in and around Petitioner’s marina, without negatively impacting navigation in the 

AIWW. Additionally, the reconfigured walkway and its increased width would allow boaters to 

traverse the distance from the upland facilities to the slips, the pump out and the fuel dock both by 

foot and by golf cart, while the use of innovative light-permeable grate material in the middle of 

the walkway and the general reduction in walkway area will reduce the overall shading impacts of 

the walkways on coastal wetlands. 

II. Do such hardships result from conditions peculiar to the petitioner’s property such 

as the location, size, or topography of the property? Explain.  

Petitioner’s Position: Yes. 

The hardships described above and in the attached variance request materials result in part from 

the unique conditions of Petitioner’s property.  Those conditions are unique and peculiar in a 

number of respects, including: (a) the irregular shape of the parcel; (b) the amount of coastal 

wetlands on the parcel; (c) the parcel being located within the unique JBMP, with a long history 

of being part of this unique public-private partnership designed to further marine businesses and 

related economic development; (d) the unique and peculiar safety and functionality concerns 

facing Petitioner; (e) the substantial prior concessions made by Petitioner in response to state and 

federal review agency comments; (f) the unique shoreline angle of the property, which allows for 

extension of the boat piers to one third the width of Core Creek with no intrusion into the federal 

navigation channel boundaries, and allowing for proper turning radii for the relatively small 

number and sized boats entering and exiting the adjacent Eastman Creek; (g) the historical fact 

that for many decades the CAMA use standard for location of piers and docks within waterbodies 

such as Core Creek allowed such piers and docks to extend out to one third the width of such water 

bodies; (h) the fact that the adjacent boat repair facility located immediately to the north (True 

World, Inc.) establishes a pier head line much closer to the federal channel than essentially all of 

Petitioner’s proposed piers and docks; (i) the fact that the opposite shoreline is not suitable for 

development on the scale and size of that contained in the JBMP complex; and (j) the fact that 

Petitioner’s adjacent property owners (both comprised of existing boat repair businesses located 

within JBMP) did not object to Petitioner’s permit modification requests when submitted to DCM. 
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For these and other facts and reasons as documented in the attached Stipulated Facts and Exhibits, 

Petitioner CYH respectfully requests that the Commission answer this variance factor question in 

the affirmative.   

Staff’s Position: Yes. 

While Staff does not agree with all of Petitioner’s listed points arguing for this factor, Staff agrees 

that the location of this parcel within the specially designated JBMP for marine business uses, as 

well as the parcel’s unique shoreline angle allows for extension of the boat piers to one third the 

width of Core Creek with no intrusion into the federal navigation channel combine to cause 

Petitioner’s hardships. Given the size of the facility and its primary purpose as a dry-stack marina 

(necessity of larger number of boaters accessing limited temporary docking facilities), Staff agrees 

that the six-foot limitation on piers and accessways presents a unique hardship. Petitioner 

addresses shading impacts through the use of innovative light permeable grating in the larger width 

accessways. 

III. Do the hardships result from actions taken by the Petitioner? Explain.  

Petitioner’s Position: No. 

Petitioner has not taken any action to create the hardships from which it seeks relief.  To the 

contrary, Petitioner’s actions represent a consistent pattern of partnership, negotiation and 

compromise.  Petitioner and its consultants always have sought to work with DCM staff (who have 

been extremely helpful) and with officials from all other involved state and federal review 

agencies.  Petitioner has modified its plans and designs on numerous occasions to its financial 

detriment; however, with the granting of the requested variance, Petitioner believes that the sum 

total of project modifications will operate for the overall benefit of the project taken as a whole – 

especially in the context of the multi-decades long history of the JBMP as a unique public-private 

partnership designed to benefit the entire coastal region. 

Petitioner’s continued efforts to work with DCM staff and other state and federal agencies has 

taken a great deal of time, and Petitioner now faces critically important time deadlines, including 

financing agreement deadlines and the critically important upcoming October 1, 2016 – April 1, 

2017 dredging window within which Petitioner must accomplish the (already permitted) dredging 

associated with project construction.  Petitioner respectfully requests that the Commission hear its 

variance request as soon as possible, and no later than the Commission’s September 2016 meeting.  

Should the Commission grant Petitioner’s variance request, Petitioner hopes that the issuance of 

its requested Major Modification to CAMA Permit 05-08 can take place prior to October 1, 2016.  

Even though dredging already has been permitted, the location of dredging and subsequent spoil 

and piling placement depends in part on the requested variance items that will impact piling 

locations and spoil placement. 

For these and other facts and reasons as documented in the attached Stipulated Facts and Exhibits, 

Petitioner CYH respectfully requests that the Commission answer this variance factor question in 

the affirmative.   

 



  CRC-VR-16-08 

17 
 

Staff’s Position: No.  

While Petitioner has had a CAMA permit for a marina development since 2008 which could be 

constructed without a variance, Petitioner’s stated concerns about safety and functionality have 

caused them to propose the redesign in their modification request. Petitioner consulted and 

negotiated with resource and permitting agency staff in order to design the currently proposed plan 

which addresses agency concerns as much as possible, reducing the variance request only from the 

Commission’s pier size limitation and quarter-width rules, but not shellfish closure rules. 

IV. Will the variance requested by the petitioner (1) be consistent with the spirit, 

purpose and intent of the rules, standards or orders issued by the Commission; (2) 

secure the public safety and welfare; and (3) preserve justice? Explain. 

Petitioner’s Position: Yes. 

As discussed above and in the attached Stipulated Facts and Exhibits supporting its requested 

variance, especially the facts and exhibits discussing the safety and functionality reasons for the 

requested variance, Petitioner believes that its requested variances from the one quarter water body 

width and access walkway width rules not only are consistent with the spirit, purpose and intent 

of the Commission’s rules, but also further the decades old, unique public-private partnership at 

JBMP, as well as the overall project purpose and intent as already permitted by DCM and a host 

of other state and federal regulatory agencies.  Moreover, Petitioner is aware of no objections of 

any kind from any adjacent property owner or any other person or entity to its requested variances.  

Moreover, it is Petitioner’s understanding that DCM staff support an affirmative finding as to this 

variance factor, and as to overall issuance of Petitioner’s requested variance.  For these and other 

facts and reasons as documented above and in the accompanying variance request materials, 

Petitioner Coastal Yacht Hangar, LLC respectfully requests that the Commission find in its favor 

and issue the requested variance.  Given the time critical nature of Petitioner’s permit expiration 

dates, financing obligations, and the very critical October 1, 2016 – April 1, 2017 dredging time 

window, Petitioner respectfully requests that the Commission hear its variance request no later 

than the Commission’s September 2016 meeting and that, should the Commission find in its favor, 

that DCM issue the related modified CAMA Permit on or before October 1, 2016 to allow 

Petitioner and its contractors to carry out the time critical dredging work needed to begin project 

implementation. 

Petitioner, its consultants and legal counsel would like to publicly thank DCM Director Braxton 

Davis, Acting Director Mike Lopazanski, Doug Huggett and the numerous other DCM staff who 

provided invaluable assistance and guidance to Petitioner during the multi-year process leading to 

this point. 
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Staff’s Position: Yes. 

Staff agrees that a variance from the Commission’s quarter-width rule and it’s 6-foot pier width 

limitation are within the spirit, purpose, and intent of the Commission’s rules limiting pier size. 

While the Commission’s rules manage navigation issues by reserving the middle-half of a 

waterbody free of structures, the location of the federal AIWW channel and setback in relation to 

the riparian area for this site and its location within the specially designated JBMP combine to 

make the site suitable for use out to the one-third width of the waterbody. The proposed 

configuration preserves navigation in Core Creek and Eastman Creek, while creating access for 

marina users to access public trust waters. A variance from the 6-foot width limits for piers meets 

the spirit, purpose, and intent of the rules where the redesign has an overall reduction of square 

foot area over the coastal wetlands compared to the two six-foot wide walkways. A variance will 

protect public safety and welfare by increasing the ability of more marina users to return to the 

marina in case of inclement weather while still allowing for safe navigation of the AIWW and 

Eastman Creek.  Additionally, public safety and welfare will be protected by reducing overall 

shading impacts and square footage of the walkways while allowing efficient access to the piers.   
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Charles M. Cullipher, PE 
CIVIL ENGINEER 

Mr. Cullipher began with Stroud Engineering in June of 2014 after 8+ 
years as a civil engineer with multiple firms in the Raleigh-Durham area.  
He obtained his Professional Engineer registration in 2010. 

Mr. Cullipher has performed civil engineering designs for a wide variety 
of projects throughout North Carolina. He has completed residential, 
commercial and university land development projects of varying levels 
of size and complexity.  He also has 3 years of experience working within 
a transportation group where he developed NCDOT roadway plans for 
bridge replacement projects as well as 30+ miles of greenway trail 
design.  He has acquired a diverse knowledge of the North Carolina 
Department of Environmental Quality and the permitting processes 
associated with the Department of Coastal Management, Stormwater 
and Land Quality requirements for development projects. Project types 
that Mr. Cullipher has experience with include emergency facilities, 
mixed use development, subdivision development, marinas, 
restaurants, banks, office complexes, UNC System universities, solar 
farms, utility extensions and relocations, NCDOT roadway design, and 
municipal greenways. Office Location 

Morehead City, NC 

Education  
B.S. Civil Engineering, North 
Carolina State University, 2006 

Years of Experience  
Joined Stroud Engineering, P. A. in 
June 2014 with 8 Years of Previous 
Experience 

Professional Registrations 

PE, NC, 2010, #37378 

 

 

 















BIOGRAPHY OF ALTON HERNDON 

August 1, 2016 

D. Alton Herndon

President

Coastal Yacht Hangar

910-297-2213

altonherndon@yahoo.com 

Wilmington, NC 

Alton Herndon is the President of Coastal Yacht Hangar.  Herndon is a North Carolina native who 

studied business at High Point College and is a graduate of The University of North Carolina 

Executive Program at Chapel Hill.  Herndon has extensive experience in executive management 

in the marine industry.  Herndon was President of Hatteras Yachts from 1985 to 1996, served in 

senior management positions at Palmer Johnson Yacht, KCS International (Rampage/Cruisers 

Yachts) Tiara Yachts, and Mako/Sea Craft.  Herndon was Co-Founder and Managing Partner of 

Southport Boatworks 2003-2009 and President of Bertram Yachts and Chief Operating Officer of 

Ferretti Group of America 2010-2014.   

During these periods Herndon expanded “in North Carolina” Hatteras Yachts in High Point and 

New Bern, renovated and started Tiara Yachts in Swansboro, designed, built and started a new 

boat facility for Rampage/Cruisers in Navassa, renovated and started  Mako/Sea Craft in Forest 

City, and renovated and started Southport Boatworks in Navasssa.  He also relocated Bertram 

Yachts from Miami, Florida to Merritt Island, Florida in a facility he renovated. 

During his career in the Marine Industry Herndon served in the NCNG 113th Artillery as a Battery 

(Company) Commander and in professional and community organizations as Chairman of the 

National Association of Boat Manufacturers, Executive Board committee of the National Marine 

Manufacturers Association, President of the New Bern Craven County Chamber of Commerce, 

board positions of The United Way, YMCA, Craven Community College Foundation, and The 

North Carolina Governor’s Blue Ribbon Commission.  He is married, has three children and three 

grandchildren, all residing in NC. 

mailto:altonherndon@yahoo.com
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VARIANCE CRITERIA    15A NCAC 07J.0703 (f)

-to grant a variance, the Commission must affirmatively find each of the following 
factors listed in G.S. 113A-120.1(a).

(A) that unnecessary hardships would result from strict application of the 
development rules, standards, or orders issued by the Commission;

(B) that such hardships result from conditions peculiar to the petitioner's property 
such as the location, size, or topography of the property;

(C) that such hardships did not result from actions taken by the petitioner; and

(D) that the requested variance is consistent with the spirit, purpose and intent of 
the Commission's rules, standards or orders; will secure the public safety and 
welfare; and will preserve substantial justice.
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