
 
 

 
 

 
 
 
 

 
 
TO:  The Coastal Resources Commission 
 
FROM: Christine A. Goebel, DEQ Assistant General Counsel 
 
DATE:  November 16, 2018 (for the November 27-29, 2018 CRC Meeting) 
 
RE:  Variance Request by Michael and Catherine Zito (CRC-VR-18-04) 
 
Petitioners Michael and Catherine Zito (“Petitioners”) own property at 10224 Sea Gull Drive (the 
“Site”) in the South Nags Head area of the Town of Nags Head. The property is located within the 
Commission’s Ocean Hazard Area of Environmental Concern (“AEC”). This area of Nags Head 
is subject to a “static line” following a large-scale beach nourishment project in 2011.  
 
In October of 2016, Petitioners former 2-story piling-supported structure was destroyed by fire. In 
July of 2017, Petitioners filed an initial CAMA Minor Permit application seeking to re-develop a 
new structure in the same size and in the same footprint as the pre-existing structure. After 
completing the application in spring of 2018, on April 26, 2018, the Town of Nags Head’s Coastal 
Area Management Act (“CAMA”) Local Permitting Officer (“LPO”) denied Petitioners’ CAMA 
Minor Permit application as the proposed addition does not meet the applicable 180’ setback from 
the static line and does not meet the 60’ setback exception under 15A NCAC 7H .0309. In August 
of 2018, Petitioners, through counsel, filed this variance petition to request the Commission vary 
the oceanfront setback rules so it can develop the re-developed structure as proposed.  
 
The following additional information is attached to this memorandum: 
 
Attachment A:  Relevant Rules 
Attachment B:  Stipulated Facts 
Attachment C:  Petitioner’s Positions and Staff’s Responses to Variance Criteria 
Attachment D:  Petitioner’s Variance Request Materials 
Attachment E:  Stipulated Exhibits including powerpoint 
 
cc(w/enc.):  Christopher Seawell, Esq., Petitioner’s Counsel, electronically 
   Mary Lucasse, Special Deputy AG and CRC Counsel, electronically 
   Kelly Wyatt, Town of Nags Head CAMA LPO, electronically   
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RELEVANT STATUTES OR RULES                                                            APPENDIX A 

 

15A NCAC 07H .0301 OCEAN HAZARD CATEGORIES 

The next broad grouping is composed of those AECs that are considered natural hazard areas along 

the Atlantic Ocean shoreline where, because of their special vulnerability to erosion or other 

adverse effects of sand, wind, and water, uncontrolled or incompatible development could 

unreasonably endanger life or property. Ocean hazard areas include beaches, frontal dunes, inlet 

lands, and other areas in which geologic, vegetative and soil conditions indicate a substantial 

possibility of excessive erosion or flood damage. 

 

15A NCAC 07H .0302 SIGNIFICANCE OF THE OCEAN HAZARD CATEGORY 

(a) The primary causes of the hazards peculiar to the Atlantic shoreline are the constant forces 

exerted by waves, winds, and currents upon the unstable sands that form the shore. During storms, 

these forces are intensified and can cause significant changes in the bordering landforms and to 

structures located on them. Ocean hazard area property is in the ownership of a large number of 

private individuals as well as several public agencies and is used by a vast number of visitors to 

the coast. Ocean hazard areas are critical, therefore, because of both the severity of the hazards 

and the intensity of interest in the areas. 

(b) The location and form of the various hazard area landforms, in particular the beaches, dunes, 

and inlets, are in a permanent state of flux, responding to meteorologically induced changes in the 

wave climate. For this reason, the appropriate location of structures on and near these 

landforms must be reviewed carefully in order to avoid their loss or damage. As a whole, the 

same flexible nature of these landforms which presents hazards to development situated 

immediately on them offers protection to the land, water, and structures located landward 

of them. The value of each landform lies in the particular role it plays in affording protection to 

life and property. (The role of each landform is described in detail in Technical Appendix 2 in 

terms of the physical processes most important to each.) Overall, however, the energy dissipation 

and sand storage capacities of the landforms are most essential for the maintenance of the 

landforms' protective function. 
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15A NCAC 07H .0303 MANAGEMENT OBJECTIVE OF OCEAN HAZARD AREAS 

(a) The CRC recognizes that absolute safety from the destructive forces indigenous to the Atlantic 

shoreline is an impossibility for development located adjacent to the coast. The loss of life and 

property to these forces, however, can be greatly reduced by the proper location and design of 

structures and by care taken in prevention of damage to natural protective features particularly 

primary and frontal dunes. Therefore, it is the CRC's objective to provide management policies 

and standards for ocean hazard areas that serve to eliminate unreasonable danger to life and 

property and achieve a balance between the financial, safety, and social factors that are involved 

in hazard area development. 

(b) The purpose of these Rules shall be to further the goals set out in G.S. 113A-102(b), with 

particular attention to minimizing losses to life and property resulting from storms and long-

term erosion, preventing encroachment of permanent structures on public beach areas, 

preserving the natural ecological conditions of the barrier dune and beach systems, and 

reducing the public costs of inappropriately sited development. Furthermore, it is the 

objective of the Coastal Resources Commission to protect present common-law and statutory 

public rights of access to and use of the lands and waters of the coastal area. 

 

15A NCAC 07H .0304 AECS WITHIN OCEAN HAZARD AREAS 

The ocean hazard AECs contain all of the following areas: 

(1) Ocean Erodible Area. This is the area where there exists a substantial possibility of excessive 

erosion and significant shoreline fluctuation. The oceanward boundary of this area is the mean low 

water line. The landward extent of this area is determined as follows: 

(a) a distance landward from the first line of stable and natural vegetation as defined in 15A NCAC 

07H .0305(a)(5) to the recession line established by multiplying the long-term annual erosion rate 

times 60; provided that, where there has been no long-term erosion or the rate is less than two feet 

per year, this distance shall be set at 120 feet landward from the first line of stable natural 

vegetation. For the purposes of this Rule, the erosion rates are the long-term average based on 

available historical data. The current long-term average erosion rate data for each segment of the 

North Carolina coast is depicted on maps entitled “2011 Long-Term Average Annual Shoreline 

Rate Update” and approved by the Coastal Resources Commission on May 5, 2011 (except as such 

rates may be varied in individual contested cases, declaratory, or interpretive rulings). In all cases, 

the rate of shoreline change shall be no less than two feet of erosion per year. The maps are 

available without cost from any Local Permit Officer or the Division of Coastal Management on 

the internet at http://www.nccoastalmanagement.net; and (b) a distance landward from the 

recession line established in Sub-Item (1)(a) of this Rule to the recession line that would be 

generated by a storm having a one percent chance of being equaled or exceeded in any given year. 
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15A NCAC 07H .0306 GENERAL USE STANDARDS FOR OCEAN HAZARD AREAS 

(a) In order to protect life and property, all development not otherwise specifically exempted or 

allowed by law or elsewhere in the Coastal Resources Commission’s rules shall be located 

according to whichever of the following is applicable: 

(1) The ocean hazard setback for development is measured in a landward direction from the 

vegetation line, the static vegetation line, or the measurement line, whichever is applicable. 

(2) In areas with a development line, the ocean hazard setback line shall be set at a distance in 

accordance with Subparagraphs (a)(3) through (9) of this Rule. In no case shall new development 

be sited seaward of the development line. 

(3) In no case shall a development line be created or established below the mean high water line. 

(4) The setback distance shall be determined by both the size of development and the shoreline 

long term erosion rate as defined in Rule .0304 of this Section. “Development size” is defined by 

total floor area for structures and buildings or total area of footprint for development other than 

structures and buildings. Total floor area includes the following: 

(A) The total square footage of heated or air-conditioned living space; 

(B) The total square footage of parking elevated above ground level; and 

(C) The total square footage of non-heated or non-air-conditioned areas elevated above ground 

level, excluding attic space that is not designed to be load-bearing. 

Decks, roof-covered porches, and walkways are not included in the total floor area unless they are 

enclosed with material other than screen mesh or are being converted into an enclosed space with 

material other than screen mesh. 

(5) With the exception of those types of development defined in 15A NCAC 07H .0309, no 

development, including any portion of a building or structure, shall extend oceanward of the 

ocean hazard setback distance. This includes roof overhangs and elevated structural components 

that are cantilevered, knee braced, or otherwise extended beyond the support of pilings or footings. 

The ocean hazard setback is established based on the following criteria: 

(A) A building or other structure less than 5,000 square feet requires a minimum setback of 60 feet 

or 30 times the shoreline erosion rate, whichever is greater; 
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15A NCAC 07H .0309 USE STANDARDS FOR OCEAN HAZARD AREAS: EXCEPTIONS 

*** 

 

(b)  Where application of the oceanfront setback requirements of Rule .0306(a) of this 

Subchapter would preclude placement of permanent substantial structures on lots existing 

as of June 1, 1979, buildings shall be permitted seaward of the applicable setback line in 

ocean erodible areas, but not inlet hazard areas or unvegetated beach areas, if each of the 

following conditions are met: 

(1) The development is set back from the ocean the maximum feasible distance 

possible on the existing lot and the development is designed to minimize encroachment 

into the setback area; 

(2) The development is at least 60 feet landward of the vegetation line or static 

vegetation line, whichever is applicable; 

(3) The development is not located on or in front of a frontal dune, but is 

entirely behind the landward toe of the frontal dune; 

(4) The development incorporates each of the following design standards, 

which are in addition to those required by Rule .0308(d) of this Subchapter. 

(A) All pilings shall have a tip penetration that extends to at least four 

feet below mean sea level; 

(B) The footprint of the structure shall be no more than 1,000 square 

feet, and the total floor area of the structure shall be no more than 2,000 square feet.  

For the purpose of this Section, roof-covered decks and porches that are structurally 

attached shall be included in the calculation of footprint; 

(C) Driveways and parking areas shall be constructed of clay, packed 

sand or gravel except in those cases where the development does not abut the ocean 

and is located landward of a paved public street or highway currently in use.  In 

those cases concrete, asphalt or turfstone may also be used; 

(D) No portion of a building’s total floor area, including elevated 

portions that are cantilevered, knee braced or otherwise extended beyond the 

support of pilings or footings, may extend oceanward of the total floor area of the 

landward-most adjacent building.  When the geometry or orientation of a lot 

precludes the placement of a building in line with the landward most adjacent 

structure of similar use, an average line of construction shall be determined by the 

Division of Coastal Management on a case-by-case basis in order to determine an 

ocean hazard setback that is landward of the vegetation line, static vegetation line 

or measurement line, whichever is applicable, a distance no less than 60 feet. 

(5) All other provisions of this Subchapter and other state and local regulations 

are met.  If the development is to be serviced by an on site waste disposal system, a copy 

of a valid permit for such a system shall be submitted as part of the CAMA permit 

application. 
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15A NCAC 07J .0210 REPLACEMENT OF EXISTING STRUCTURES 
 

Replacement of structures damaged or destroyed by natural elements, fire or normal 

deterioration is considered development and requires CAMA permits.  Replacement of structures 

shall be permitted if the replacements is consistent with current CRC rules.  Repair of structures 

damaged by natural elements, fire or normal deterioration is not considered development and shall 

not require CAMA permits.  The CRC shall use the following criteria to determine whether 

proposed work is considered repair or replacement. 

 

(1) NON-WATER DEPENDENT STRUCTURES.  Proposed work is considered 

replacement if the cost to do the work exceeds 50 percent of the market value of an 

existing structure immediately prior to the time of damage or the time of request.  

Market value and costs are determined as follows: 

(a) Market value of the structure does not include the value of the land, value 

resulting from the location of the property, value of accessory structures, or 

value of other improvements located on the property. Market value of the 

structure shall be determined by the Division based upon information 

provided by the applicant using any of the following methods:  

(i) appraisal; 

(ii) replacement cost with depreciation for age of the structure and 

quality of construction; or 

(iii) tax assessed value. 

(b) The cost to do the work is the cost to return the structure to its pre-damaged 

condition, using labor and materials obtained at market prices, regardless of 

the actual cost incurred by the owner to restore the structure.  It shall include 

the costs of construction necessary to comply with local and state building 

codes and any improvements that the owner chooses to construct.  The cost 

shall be determined by the Division utilizing any or all of the following: 

(i) an estimate provided by a North Carolina licensed contractor 

qualified by license to provide an estimate or bid with respect to the 

proposed work;  

(ii) an insurance company's report itemizing the cost, excluding 

contents and accessory structures; or 

(iii) an estimate provided by the local building inspections office. 
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STIPULATED FACTS                                                                            ATTACHMENT B 

 

1. Petitioners Michael and Catherine Zito ("Petitioners") own an oceanfront lot located at 

10224 Seagull Drive (the "Lot") in South Nags Head, Dare County, North Carolina (Lot 48 and 

adjacent washed out road parcel, Goosewing Subdivision). The Lot and this portion of Goosewing 

Subdivision were platted in 1977, as shown on the subdivision plat recorded on March 24, 1977 

in Map Book 9, Page 57 of the Dare County Registry. 

  

2. Petitioners purchased the Lot on August 29, 2008, as evidenced by a deed recorded at Book 

1777, Page 455 of the Dare County Registry, a copy of which is attached.  In 2016, the Town of 

Nags Head closed Seagull Drive, and adjacent owners such as Petitioners, were deeded half the 

width of the platted road (subject to an access easement by other subdivision lot owners), as noted 

in the resolution recorded at Book 2125, Page 243 of the Dare County Registry, a copy of which 

is attached.  The Lot (original and washout) are shown on the survey of the Zito Lot sealed by 

Manson Ray Meekins, P.L.S. on December 13, 2017, attached (“Meekins Survey”). 

 

3. The current Lot is approximately 73 feet wide by 140 feet deep, for a total of 10,220 square 

feet (or 0.23 acres), as shown on the Meekins Survey. The CAMA Minor Permit application 

including the Site Survey is attached.  

 

4.   The Lot is in Flood Zone VE (Elevations 11’ & 12’) as shown on the Meekins Survey. 

 

5. The Lot is within the Ocean Erodible Area of Environmental Concern ("AEC"), a 

subcategory of the Ocean Hazard AEC designated by the Coastal Resources Commission ("CRC") 

in 15A NCAC 7H .0304.   

 

6. The Annual Average Erosion Rate at the Lot is 6’ per year with the applicable setback for 

a building measuring 5,000 square feet or less in Total Floor Area is 180’ landward of the 

applicable setback line (6 x 30 = 180). 

 

7. Petitioners’ former two-story piling-supported home was built in 1982. While the tax card 

lists the area of the prior structure as 1,536 square feet, a 2008 appraisal of the prior structure  lists 

a 32’ by 28’ footprint, for a two-story total area of approximately 1,792 square feet of heated space 

and 384 square feet of detached uncovered wood slated decking. The site also included an a/c 

platform, stairs, and a gravel driveway. Photos of the former home from the 2007 map of the access 

road, Dare County Tax Card and Google Earth are attached as stipulated exhibits. A copy of the 

2008 appraisal is also attached. 

   

8. On October 10, 2016, the home was destroyed by fire. The septic tank and drain field 

remained.  A Google Earth Photo of the Lot taken on March 24, 2017 is attached as a stipulated 

exhibit.   

 

9. Beginning shortly after the fire, Town officials communicated with Petitioners’ counsel 

Mr. Seawell and Petitioners’ consultant Mr. Wood to find out if Petitioners planned to try and re-

build, and if not, would require removal of the septic system and drain field.  
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10. On or about July 31, 2017, Petitioners’ attorney Mr. Seawell submitted an initial CAMA 

Minor Permit application to the Town of Nags Head’s CAMA Local Permit Officer (“LPO”) for 

review.  Following the Town’s receipt of the application on August 4, 2017, on August 15, 2017, 

LPO Kelly Wyatt notified Petitioners’ consultant Mr. Wood of several deficiencies in the CAMA 

permit application and specifically the site plan survey.  Due to the incomplete nature of the 

application, it was placed on hold.  

 

11. Petitioners’ CAMA Minor Permit Application remained on hold until the application was 

deemed complete after the March 1, 2018 septic authorization was received by the Town. A copy 

of the CAMA Minor Permit application materials is attached as a stipulated exhibit. 

 

12. Petitioners propose to rebuild his home in the same 32’ x 28’ footprint of the home 

destroyed, with a resulting maximum Total Floor Area of 1,792 square feet (not the 2,048 listed 

on the CAMA minor permit application).  Additionally, Petitioners have also proposed 384 square 

feet of detached uncovered wood slated decking an HVAC platform and two sets of stairs.  

Petitioners also propose that their driveway would be constructed of clay, packed sand or gravel 

per 15A NCAC 7H .0309 (a)(2).  

 

13. If Petitioners rebuild in the same location, the southeast corner of the house would be 

approximately 12’ landward of the static vegetation line and the northeast corner of the proposed 

dwelling is approximately 20’ landward of the static vegetation line.   

 

14. The existing septic tank and drain field were authorized for use for a reconstructed home, 

as evidenced by the attached Improvement Permit No. 27602, issued on March 1, 2018.   

 

15. The CRC has adopted an erosion setback ("Erosion Setback") requirement that applies to 

development along the oceanfront.  15A NCAC 7H .0306(a). 

 

16. The Erosion Setback is generally measured from the first line of stable natural vegetation 

(“FLSNV”). "This line represents the boundary between the normal dry-sand beach, which is 

subject to constant flux due to waves, tides, storms and wind, and more stable upland areas.  [It] 

is generally located at or immediately oceanward of the seaward toe of the frontal dune or erosion 

escarpment."  15A NCAC 7H .0305(a)(5). 

 

17. In the case of the Lot and this area of Nags Head, oceanfront erosion setbacks are measured 

from a Static Vegetation Line, which is the location of the FLSNV immediately before a large-

scale beach nourishment project per 15A NCAC 7H .0305(a)(6) and 7H .0306 (a)(11). In this case, 

the Town undertook a large-scale beach nourishment project in 2010, and a Static Vegetation Line 

was established at that time.  The Static Vegetation Line is shown on the Meekins Survey.  

 

18. Based on a site visit by DCM District Manager Frank Jennings on August 7, 2018, he 

determined that if he were to delineate the FLSNV on the Lot, it would be in the approximate 

location of the Static Vegetation Line, as shown on the Meekins Survey. Mr. Jennings checked the 

FLSNV following Hurricane Florence, and it remained in the same place. 
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19. On the Lot, structures measuring less than 5,000 square feet must be set back at a distance 

of 30 times the long-term annual erosion rate affecting the Lot from the FLSNV.  15A NCAC 07H 

.0306(a)(5)(A). The average annual erosion rate for the Lot is 6 feet per year.  Therefore, the 

Erosion Setback applicable to the Lot, for the 1,792 square foot Total Floor Area, is 180 feet (30 

years x 6 feet). 

 

20. On Petitioners’ Lot, the 180-foot setback from the Static Vegetation Line is located across 

South Bodie Isle Court, which is seen on the Meekins Survey and the attached aerial photographs.   

 

21. On Petitioners’ Lot, a 60-foot setback from the Static Vegetation Line would be located 

just behind the proposed house footprint, based on scaling 60-feet on the Meekins Survey. 

  

22. Petitioners stipulate that the proposed development is inconsistent with the applicable 

Erosion Setback rule requiring development to meet the 180’ ocean erosion setback of 15A NCAC 

7H .0306, and with the “grandfather” rule of 15A NCAC 7H .0309(b) which would allow re-

building if the proposed building was placed 60-feet landward of the Static Vegetation Line and 

the other conditions of this grandfather provision were met. 

 

23. As part of the CAMA Minor Permit process, Petitioners sent notice of the proposed 

development to their adjacent riparian neighbors, Ms. Cornell and The Mandozzis, by certified 

mail, return receipt requested.  Ms. Cornell returned the form and indicated that she did not object 

to the development, as seen on the attached form.  The Mandozzis received the certified letter on 

August 7, 2017, but the completed form was not received by the LPO. 

 

24. On April 26, 2018, the CAMA LPO for the Town of Nags Head denied Petitioners’ CAMA 

Minor Permit application, through the attached denial letter.  The Minor Permit was denied due to 

the proposed house not meeting the applicable ocean erosion setbacks. 

 

25. The CRC's rules governing variance procedures require that "[b]efore filing a petition for 

a variance from a rule of the Commission, the person must seek relief from local requirements 

restricting use of the property, and there must not be pending litigation between the petitioner and 

any other person which may make the request for a variance moot."  15A NCAC 7J .0701(a). 

 

26. The Town has a rear building setback of 25 feet ("Town Setback"), as shown on the 

Meekins Survey.  This setback area is currently where the septic field is located. For this reason, 

Petitioners have not sought relief from the Town's Setback because even with a variance from the 

Town Setback, they would not move the septic field from its current location. Additionally, they 

wish to re-build the house in the same footprint as the burned house. Petitioners seek a variance 

from the procedural rule 15A NCAC 7J .0701(a) so as to not have to seek a local variance first. 

 

27. Petitioners seek a variance from the Commission to construct the 1,792 square foot 

residence as proposed in their CAMA minor permit application, along with the 384 square feet of 

open decking- the same size as the former residence, the HVAC platform, two sets of stairs and 

the clay/sand/gravel driveway and parking area. 
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28. Aerial and ground-level photographs of the Lot and the surrounding properties are attached 

as exhibits and as part of the PowerPoint exhibit. 

 

29. As part of the variance process, Petitioners are required by 15A NCAC 7J .0701(c)(7) to 

send notice to their adjacent riparian neighbors to inform them they are seeking this variance from 

the Commission.  Copies of these notice letters, dated August 16, 2018, and the certified mail 

receipts are attached.  

 

30. In this matter, the Division of Coastal Management is represented by Christine Goebel, 

Assistant General Counsel for DEQ.  The Petitioners are represented by Christopher Seawell, Esq. 

of the firm of Aldridge, Seawell & Twichell, PLLC. 

 

31. Pursuant to a duly issued CAMA major permit, the Town has authorized the Town 

Manager to execute a construction contract for the dredging, placement and grading of 

environmental protection measures in connection with a beach nourishment project to be 

completed during the year 2019 for 3,731,661 cubic yards of sand on 52,800 linear feet of the 

Town’s shoreline for a total bid of $34,712,459.20. The Petitioners’ property is included in the 

area to be nourished by this proposed project. 

 

32. Without a variance from the Commission, the Petitioners could receive a CAMA permit to 

develop the area waterward of the 180-foot setback and behind the Static Vegetation Line for the 

uses listed in 15A NCAC 7H .0309(a), including campsites, an elevated deck up to 500 square 

feet, unenclosed, uninhabitable gazebos with a footprint up to 200 square feet, storage sheds up to 

200 square feet, a swimming pool, or the other listed uses.  

 

33. An October 17, 2018 affidavit of Kelly Wyatt, the Town’s Deputy Planning Director, states 

that none of the uses listed in the Commission’s rule at 15A NCAC 7H .0309(a) and referenced in 

Fact 32 above are allowed for the Site with the possible exception of sand fences, based on the 

Town’s current zoning regulations, if no principal structure is also constructed. A copy of Ms. 

Wyatt’s affidavit is attached. However, Petitioners could seek a variance from the Board of 

Adjustment asking the Town to vary their ordinances to allow one of the uses allowed by 15A 

NCAC 7H .0309(a), using the Town’s variance process under Section 48-598 of the Nags Head 

Code of Ordinances, a copy of which is attached. 
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Stipulated Exhibits 

 

1. Zito Deed recorded at Book 1777, Page 455 

2. Town of Nags Head road closure resolution recorded at Book 2125, Page 243  

3. December 13, 2017 Meekins Survey 

4. CAMA Minor Permit Application Materials 

5. Dare County Tax Card for the Lot 

6. 2008 Appraisal 

7. Google Earth Photo of burned house dated March 24, 2017 

8. Emails from LPO noting incomplete application and hold 

9. March 1, 2018 Improvement Permit No. 27602 for Septic and field 

10. Notice of CAMA permit sent to adjacent neighbors, certified receipts and tracking, and 

Ms. Cornells’ returned form 

11. April 26, 2018 Denial Letter 

12. Notices of Variance Request to neighbors 

13. Affidavit of Kelly Wyatt dated October 17, 2018 

14. Nags Head Variance Ordinance at 48-598 

15. Powerpoint presentation of Site photos and 2008 Road Closure map  
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PETITIONERS’ and STAFF’S POSITIONS                                              ATTACHMENT C 

As an initial matter, Petitioners seek a variance from the Commission's procedural requirement for 

variances at 15A NCAC 7J .0701, which requires that a Petitioner must first "seek relief from local 

requirements restricting use of the property."  As stated in Fact 26, Petitioners do not wish to seek 

a variance from the Town's rear lot setback, as the existing septic system is located in this area, 

and because they wish to rebuild in the former home's footprint. Staff recommend that Petitioners 

not be required to first seek a local variance in this circumstance. 

 

I. Will strict application of the applicable development rules, standards, or orders 

issued by the Commission cause the petitioner unnecessary hardships? If so, the 

petitioner must identify the hardships. 

 

Petitioners’ Position: Yes. 

 

The Petitioners submit that the imposition of the rules, standards and orders will cause unnecessary 

hardship in the following respects: 

 

1. The Petitioners are not seeking to expand their development of the property in any respect 

from the development that existed prior to the destruction of the home by fire in 2016. In that 

sense, this is not a new development or expansion of an existing structure that was located on the 

Petitioners’ property. Petitioners are simply seeking to replace what was destroyed by fire. 

 

2. The surrounding oceanfront properties in Goose Wing Subdivision also cannot comply 

with the only requirement that the Petitioners cannot meet, which is a 60-foot landward setback 

from the static vegetation line. Consequently, the Petitioners are not seeking to construct their 

dwelling in a better place than any other structures in the area or to have any advantage not 

applicable to other surrounding properties. 

 

3. If the Petitioners are not granted this variance, the lot the Petitioners own becomes 

unbuildable.  

 

Staff’s Position: No.  

Despite the phrasing by Petitioners in their argument above, the proposed 1,792 square foot house 

and associated development is considered to be new development as it is the replacement of 100% 

of the structure and does not meet the repair criteria described in 15A NCAC 7J .0210. As stated 

in 7J .0210, the  

 

replacement of structures damaged or destroyed by natural elements, fire or normal 

deterioration is considered development and requires CAMA permits.  

Replacement of structures shall be permitted if the replacements is consistent with 

current CRC rules. Repair of structures damaged by natural elements, fire or normal 

deterioration is not considered development and shall not require CAMA permits.  



  CRC-VR-18-04 

13 
 

This rule goes on to state that for non-water-dependent structures, the “proposed work is 

considered replacement if the cost to do the work exceeds 50 percent of the market value of an 

existing structure immediately prior to the time of damage or the time of request.”   

 

In order to replace the structure that existed before the fire, Petitioners seek a variance from the 

Commission’s oceanfront setback rules, which prohibit development waterward of the applicable 

180' setback (6'/year erosion rate x 30) from the static line (which is essentially in the same location 

as the current first line of stable and natural vegetation). However, the Commission’s rules 

regarding the Ocean Hazard AEC acknowledge that shoreline erosion is part of the oceanfront 

system, and the intent of the rules is “minimizing losses to life and property resulting from storms 

and long-term erosion, preventing encroachment of permanent structures on public beach areas, 

preserving the natural ecological conditions of the barrier dune and beach systems, and reducing 

the public costs of inappropriately sited development” (15A NCAC 07H .0303(b)). 

Staff contend that while Petitioner faces a hardship by not being able to re-build a house similar to 

that destroyed in the fire, given the high average annual erosion rate at the Site (6'/year) and the 

long-term erosion which has impacted the Site, the strict application of the Commission’s 

oceanfront setback rules does not cause Petitioner an unnecessary hardship. While the erosion rate 

is based on the average rate of shoreline change in the past, a structure rebuilt in the same footprint 

as the prior house with the waterward piling 12' landward of the static line, could soon be 

threatened given the long-term history of erosion at this Site, demonstrated by the fact that a 

portion of Seagull Drive that was closed by the Town in front of the Site (Fact 36) and the presence 

of houses on the beach in the vicinity of the Site.  

The Commission offers an exception to the oceanfront erosion setbacks in 7H .0309 (b) for lots 

platted "pre-CAMA" in 1979 (see the rules reprinted above). However, the proposed location of 

the new house cannot meet the minimum setback of 60' landward of the static line required of the 

provision as the two waterward pilings would be 12' and 20' landward of the static line.  

For these reasons, Staff contends that allowing Petitioner to build a new structure waterward of 

both the 180' setback and of the minimum 60' setback of the oceanfront setback exception 

provision would constitute inappropriately sited development. 

Staff note that while the proposed Site is located among other non-conforming properties which 

also cannot meet the 180' setback or the minimum 60' oceanfront setback exception provision of 

7H .0309(b), this fact has no bearing on Petitioners' own ability to satisfy the variance criteria and 

should not be considered by the Commission in determining whether Petitioner suffers an 

unnecessary hardship based on a strict application of the Commission's oceanfront setback rules.  

 

 

 

 

 



  CRC-VR-18-04 

14 
 

II. Do such hardships result from conditions peculiar to the petitioner’s property, 

such as location, size, or topography of the property? Explain. 

 

Petitioners’ Position: Yes. 

 

1. The hardship or condition is unique to the Petitioners’ property in that the structure on the 

property was destroyed by fire. 

 

2. The Petitioners’ propose rebuilding is unique in the sense it will not require the installation 

of a new septic system and drain field. The existing system will continue to be used. 

 

Staff’s Position: No.  

 

Staff contends that any hardship suffered by Petitioners is primarily due to the long-term 

significant erosion at this Site, with a high average erosion rate of 6' per year. This variance request 

is to waive oceanfront erosion setback on lot with a history of erosion in order to build  not only 

seaward of the 180' setback, but also seaward of the required minimum 60' oceanfront setback 

exception provision in 7H .0309(b). Staff notes that the hardship of the shoreline erosion on the 

lot, and specifically that which has occurred since Petitioners’ purchase of the lot in 2008, is not 

atypical for an ocean shoreline. In this area and in this region and along the state’s oceanfront, 

there are other areas which experience high erosion rates which are contemplated in the 

Commission’s rules for the Ocean Hazard AECs and in determining setbacks. Additionally, the 

Site was within the bounds of the Town's 2010 beach nourishment project, and while that project 

offered temporary relief at the Site, the current vegetation line has retreated landward and is located 

in the general area of the pre-nourishment static line. Staff identify no peculiar conditions on the 

property which cause Petitioners’ hardship, and note that the fact that the septic system survived 

the fire is not a condition of the property, such as size, location or topography, as required by the 

statute. 

 

 

III. Do the hardships result from the actions taken by the Petitioner? Explain. 

 

Petitioners’ Position: No. 

 

1. The hardships result from the imposition of the CAMA setback rule. 

 

2. Further, the hardships result from the fact that the structure located on the property was 

destroyed by fire and not the result of any action taken by the Petitioners.  

 

Staff’s Position: No.  

 

Staff agree that Petitioners did not cause the hardships of the long-term erosion of the dune systems 

and resulting vegetation line and static line, or the house fire.  
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IV. Will the variance requested by the petitioner (1) be consistent with the spirit, 

purpose, and intent of the rules, standards, or orders issued by the Commission; 

(2) secure the public safety and welfare; and (3) preserve substantial justice? 

Explain. 

 

Petitioners’ Position: Yes. 

1. The intent of the ordinance is not to make properties unbuildable but to limit 

development. If this variance is not granted, this lot will be unbuildable. 

 

2. Granting this variance will preserve substantial justice in that the Petitioners will be 

allowed to reconstruct a home which was destroyed by fire through no fault of the Petitioners, 

and will not require the installation of a new septic system and drain field.  

 

3. The rebuilding of the Petitioners’ home lost by fire will not have an negative effect on the 

public on the public safety and welfare. 

 

4. Substantial justice will also prevail in that other adjoining property owners of Goose 

Wing Subdivision continue to enjoy their homes even though they cannot comply with the 60-

foot setback regulation that the Petitioners cannot meet and to allow the Petitioners and to 

rebuild will provide equal justice to all property owners in Goose Wing Subdivision. 

 

Staff’s Position: No.  

Staff contends that granting a variance to the Petitioners in order to vary the Commission’s 

oceanfront erosion setback rules to allow the Petitioners to build a structure waterward of both the 

180' setback and waterward of the minimum 60' oceanfront setback exception is not consistent 

with the spirit, purpose, and intent of the Commission’s rules. The Commission’s rules have 

required oceanfront erosion setbacks since 1979 and all structures are required to meet an 

oceanfront setback (in this case, 180-feet) landward of the vegetation line, static line, or 

development line. The Commission has made limited exceptions for some types of development 

oceanward of the required setback, including the minimum 60' oceanfront setback exception 

provision in 7H .0309(b), and also authorizes limited development within the setback (See the nine 

types of development listed in 07H .0309). The purpose of the Commission’s Ocean Hazard rules 

is stated at 15A NCAC 7H .0303(b), which notes that  

The purpose of these Rules shall be to further the goals set out in G.S. 113A-102(b), 

with particular attention to minimizing losses to life and property resulting from 

storms and long-term erosion, preventing encroachment of permanent structures on 

public beach areas, preserving the natural ecological conditions of the barrier dune 

and beach systems, and reducing the public costs of inappropriately sited 

development. Furthermore, it is the objective of the Coastal Resources Commission 

to protect present common-law and statutory public rights of access to and use of 

the lands and waters of the coastal area. 



  CRC-VR-18-04 

16 
 

While Staff are sympathetic to Petitioners' circumstances, Staff believes the Commission should 

strictly enforce the oceanfront erosion setback requirements in order to prevent the re-development 

of inappropriately-sited structures, in this case only 12' and 20' landward of the vegetation line 

(static and actual), regardless of the cause of loss of the original structure.  

As reflected in the Stipulated Facts, another nourishment project is being pursued by the Town of 

Nags Head, and so there is a possibility that the first line of stable and natural vegetation could 

move further waterward. Under existing rules, the Town could then apply for a Static Line 

Exception or a Development Line to offer relief from the setback line in the future.   

Staff contends that granting a variance will not secure public safety and welfare.  Allowing a  1,792 

square foot structure just 12' from the static line at a Site with a 6'/year average annual erosion rate 

in an area that has a history of structures on the ocean beach will not secure public safety and 

welfare since the variance would be authorizing inappropriately-sited development which can 

quickly interfere with the public trust beach,  be at greater risk for loss of property, may become a 

cost to local government  and the public (as has occurred in this area) should the structure need to 

be removed from the beachfront, and may become a cost to the public in the form of future post-

storm debris removal.  

Staff contends that granting a variance would not preserve substantial justice where the 

Commission’s rules already provide exceptions to the oceanfront setbacks by allowing a minimum 

60' setback instead of the standard 180' setback, and  this variance would go further by allowing 

new development just 12' from the static line and existing  vegetation line which is also the where 

the vegetation line was located before the 2010 nourishment project.  

Petitioners argue that "the intent of the ordinance is not to make properties unbuildable but to limit 

development. If this variance is not granted, this lot will be unbuildable." Staff disagree, and 

contend that the intent of the Commission's rules is to prevent inappropriately sited development, 

like that proposed which also fails to meet the smaller minimum oceanfront setback exception 

provision , particularly in an area with a  6' per year average annual erosion rate. Staff also note, 

that based on the CAMA and the Commission's rules, without a variance, Petitioners could still 

receive a CAMA permit for those structures limited in size and found at 15A NCAC 7H .0309 (a). 

While Petitioners argue that these structures are not allowed by local ordinance, but Staff note that 

a local variance of the ordinances is possible, and is not relevant in considering the variance by 

this Commission of the CAMA and the Commission's rules. 
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ATTACHMENT D: 

PETITIONERS’ VARIANCE REQUEST MATERIALS 
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ATTACHMENT E: 

STIPULATED EXHIBITS INCLUDING POWERPOINT 



























































































From: Carver, Yvonne
To: Goebel, Christine A
Subject: FW: [External] RE: Zito property
Date: Wednesday, August 8, 2018 5:15:21 PM

Yvonne B. Carver 
Field Representative & District LPO Coordinator
Division of Coastal Management
NC Department of Environmental Quality

252-264-3901, ext. 232
252-331-2951 (fax)
yvonne.carver@ncdenr.gov
401 S. Griffin St., Ste 300
Elizabeth City, NC 27909

Email correspondence to and from this address is subject to the
North Carolina Public Records Law and may be disclosed to third parties.

https://deq.nc.gov/about/divisions/coastal-management/

-----Original Message-----
From: Kelly Wyatt [mailto:kelly.wyatt@nagsheadnc.gov]
Sent: Tuesday, October 17, 2017 1:25 PM
To: George Wood <obxwood@yahoo.com>
Cc: Chris Seawell <CSeawell@manteolaw.com>; Carver, Yvonne <yvonne.carver@ncdenr.gov>; Margaux Kerr
<margaux.kerr@nagsheadnc.gov>
Subject: [External] RE: Zito property

CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless
you verify that the attachment and content are safe. Send all suspicious email as an attachment to
report.spam@nc.gov.

Thank you for such a quick update - we will be on the lookout!

Kelly Wyatt, CZO, NCLID
Deputy Planning Director & Zoning Administrator Town of Nags Head Department Phone: 252-441-7016 Direct
Phone: 252-449-6042
Fax: 252-441-4290
Email: Kelly.wyatt@nagsheadnc.gov
Website: www.nagsheadnc.gov

-----Original Message-----
From: George Wood
Sent: Tuesday, October 17, 2017 1:17 PM
To: Kelly Wyatt
Cc: Chris Seawell; Yvonne Carver; Margaux Kerr
Subject: Re: Zito property

mailto:yvonne.carver@ncdenr.gov
mailto:Christine.Goebel@NCDENR.GOV
https://deq.nc.gov/about/divisions/coastal-management/
mailto:kelly.wyatt@nagsheadnc.gov


The applicant has engaged a surveyor to prepare the plat in accordance with the Town’s requirement. Certainly we
had hoped to avoid this additional expense but recognize the necessity of the Town to have a plan that meets the
submittal criteria.

> On Oct 17, 2017, at 1:02 PM, Kelly Wyatt <kelly.wyatt@nagsheadnc.gov> wrote:
>
> Good Afternoon Gentlemen-
>
> I am just following up on the CAMA Minor Permit submission for the Zito property located at 10224 E. Seagull
Drive.  This application was submitted on August 4, 2017 and since then there has been a couple of exchanges
regarding the completeness of the application, the most recent on August 29th (see below).  I have not heard a
response to date - please let me know how you would like to proceed.
>
> Thank you,
> Kelly Wyatt
>
> Kelly Wyatt, CZO, NCLID
> Deputy Planning Director & Zoning Administrator Town of Nags Head
> Department Phone: 252-441-7016 Direct Phone: 252-449-6042
> Fax: 252-441-4290
> Email: Kelly.wyatt@nagsheadnc.gov
> Website: www.nagsheadnc.gov
>
> -----Original Message-----
> From: Kelly Wyatt
> Sent: Tuesday, August 29, 2017 8:44 AM
> To: George Wood
> Cc: Margaux Kerr; Chris Seawell; Andy Garman
> Subject: RE: Zito property
>
> Good Morning Mr. Wood-
> Thank you for your response.  Unfortunately we cannot vary the requirements for the CAMA Minor Permit
submittal.  We need to be consistent with all submittals and believe it is even more so important to have a proper
and accurate record of document submittals, etc. if the property owner proceeds to the CRC.  I am sorry we cannot
relief but again, we need to be consistent.
> Thank you,
> Kelly
>
> Kelly Wyatt, CZO, NCLID
> Deputy Planning Director & Zoning Administrator Town of Nags Head
> Department Phone: 252-441-7016 Direct Phone: 252-449-6042
> Fax: 252-441-4290
> Email: Kelly.wyatt@nagsheadnc.gov
> Website: www.nagsheadnc.gov
>
> -----Original Message-----
> From: George Wood
> Sent: Thursday, August 24, 2017 11:13 AM
> To: Kelly Wyatt
> Cc: Margaux Kerr; Chris Seawell
> Subject: Re: Zito property
>
> I talked with Mr. Seawell last night regarding this matter. We had hoped to minimize the cost to Ms. Zito so we
could proceed to the CRC for the hearing. Is or can there be any relief from these requirements?
>> On Aug 24, 2017, at 10:42 AM, Kelly Wyatt <kelly.wyatt@nagsheadnc.gov> wrote:
>>
>> Good Morning George-



>> I just want to confirm that you are in receipt of the email below - again, the Zito CAMA application will remain
on hold until this information is provided.
>> Thank you,
>> Kelly Wyatt
>>
>> Kelly Wyatt, CZO, NCLID
>> Deputy Planning Director & Zoning Administrator Town of Nags Head
>> Department Phone: 252-441-7016 Direct Phone: 252-449-6042
>> Fax: 252-441-4290
>> Email: Kelly.wyatt@nagsheadnc.gov
>> Website: www.nagsheadnc.gov
>>
>> -----Original Message-----
>> From: Kelly Wyatt
>> Sent: Tuesday, August 15, 2017 4:29 PM
>> To: George Wood
>> Cc: Margaux Kerr
>> Subject: RE: Zito property
>>
>> Good Afternoon George-
>> Hope you are doing well.  I am reviewing the CAMA Application for Zito at 10224 Seagull.  I realize that Mr.
Seawell is the "applicant" but wanted to touch base with you on the site plan.  A few things I noticed, which would
render the application incomplete and place it "on-hold", concerns follow:
>>
>> - The site plan is not drawn to scale - it seems it likely was at some point but what was provided to us was a 8.5 x
11 so, 1" = 30' is not accurate.
>> - Is this a survey prepared by a licensed surveyor?  New construction, should be prepared by a surveyor if it is
not.
>> - The property is located in an area with an Erosion Rate of 6 ft. per year resulting in an 180 foot setback and the
OEA at 540 feet.  The setback line and OEA need to be on the survey.
>> - Local setback lines are not shown.
>> - Driveway, access should be shown.
>> - Septic location, repair area should be shown.
>> - Any dune disturbances must be shown.
>>
>> Please get back with me on these items as soon as possible.
>>
>> Thank you,
>> Kelly Wyatt
>>
>>
>>
>> Kelly Wyatt, CZO, NCLID
>> Deputy Planning Director & Zoning Administrator Town of Nags Head
>> Department Phone: 252-441-7016 Direct Phone: 252-449-6042
>> Fax: 252-441-4290
>> Email: Kelly.wyatt@nagsheadnc.gov
>> Website: www.nagsheadnc.gov
>>
>> -----Original Message-----
>> From: Kelly Wyatt
>> Sent: Wednesday, January 18, 2017 2:22 PM
>> To: George Wood
>> Subject: RE: Zito property
>>
>> Thanks George - if you can keep us in the loop that would be great.
>>



>> Kelly Wyatt, CZO, NCLID
>> Deputy Planning Director & Zoning Administrator Town of Nags Head
>> Department Phone: 252-441-7016 Direct Phone: 252-449-6042
>> Fax: 252-441-4290
>> Email: Kelly.wyatt@nagsheadnc.gov
>> Website: www.nagsheadnc.gov
>>
>> -----Original Message-----
>> From: George Wood
>> Sent: Wednesday, January 11, 2017 4:13 PM
>> To: Kelly Wyatt
>> Subject: Re: Zito property
>>
>> Yep got it. Talked with Chris Seawell today and he is going to advise
>> her on which option to pursue,  permits to rebuild or pursue payment
>> from the insurance company. I will try to get a schedule
>>
>> George Wood
>> PO Box 3368
>> Kill Devil Hills, NC 27948
>> 252-423-1234
>> www.woodywrites.com
>>
>>> On Jan 11, 2017, at 3:57 PM, Kelly Wyatt <kelly.wyatt@nagsheadnc.gov> wrote:
>>>
>>> Hi George,
>>> Just wondering if you received my voice message regarding the zito property?
>>> Thanks, Kelly
>>>
>>>
>>> Sent from my iPhone
>>>
>>>> On Dec 20, 2016, at 5:01 PM, George Wood <obxwood@yahoo.com> wrote:
>>>>
>>>> Thx. Just want to make sure I do not get her into trouble
>>>>
>>>> George Wood
>>>> PO Box 3368
>>>> Kill Devil Hills, NC 27948
>>>> 252-423-1234
>>>> www.woodywrites.com
>>>> Try
>>>>> On Dec 20, 2016, at 4:19 PM, Kelly Wyatt <kelly.wyatt@nagsheadnc.gov> wrote:
>>>>>
>>>>> Good Afternoon George-
>>>>> Just following up on our conversation from earlier today - I have mentioned bonding of the septic removal to
Andy Garman and he feels like we will need our Town Attorney to weigh in on this one.  As soon as we hear from
the attorney I will let you know.
>>>>> Thanks so much - talk soon,
>>>>> Kelly
>>>>>
>>>>>
>>>>> Kelly Wyatt, CZO, NCLID
>>>>> Deputy Planning Director & Zoning Administrator Town of Nags Head
>>>>> Department Phone: 252-441-7016 Direct Phone: 252-449-6042
>>>>> Fax: 252-441-4290
>>>>> Email:



>>>>> Kelly.wyatt@nagsheadnc.gov<mailto:Kelly.wyatt@nagsheadnc.gov>
>>>>> Website: www.nagsheadnc.gov<http://www.nagsheadnc.gov/>
>>>>>
>>>>> <winmail.dat>
>>>>
>>> <winmail.dat>
>>
>> <winmail.dat>
>
> <winmail.dat>

mailto:Kelly.wyatt@nagsheadnc.gov
http://www.nagsheadnc.gov/
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LOCATION MAP:
10224 E. Seagull Dr.

Nags Head
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2016 Imagery
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2007 Plat of Zito cottage
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2017 Site Plan of Zito cottage; Reviewed by LPO
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New Site Plan of Zito cottage received
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New Site Plan of Zito 
cottage received; 60-ft 
Setback Line & Static 

Vegetation Line highlighted
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15A NCAC 07J .0703 PROCEDURES FOR DECIDING 

VARIANCE PETITIONS

(f) To grant a variance, the Commission must affirmatively
find each of the four factors listed in G.S. 113A-120.1(a).

(1) that unnecessary hardships would result from strict
application of the development rules, standards, or
orders issued by the Commission;

(2) that such hardships result from conditions peculiar
to the petitioner's property such as location, size, or
topography;

(3) that such hardships did not result from actions taken
by the petitioner; and

(4) that the requested variance is consistent with the
spirit, purpose and intent of the Commission's rules,
standards or orders; will secure the public safety
and welfare; and will preserve substantial justice.
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