
 
 

 
 

 
 
 
 

 
 
TO:  The Coastal Resources Commission 
 
FROM: Christine A. Goebel, DEQ Assistant General Counsel 
 
DATE:  February 11, 2019 (for the February 27-28, 2019 CRC Meeting) 
 
RE:  Variance Request by Joseph H. and Vicki S. Hatch (CRC-VR-19-01) 
 
Petitioners Joseph L. and Vicki S. Hatch (“Petitioners”) own property at 131 Buffell Head Road 
(the “Site”) in Duck, North Carolina. The property is located within the Commission’s Ocean 
Hazard Area of Environmental Concern (“AEC”). This area of Duck is subject to a “static line” 
following a large-scale beach nourishment project in 2017.  
 
In January, Petitioners applied for a CAMA Minor Permit in order to replace all of the existing 
decking on their house with in the same footprint, including approximately 700 square feet of 
decking waterward of the 60-foot setback from the static line. On January 14, 2019, the Town of 
Duck’s Coastal Area Management Act (“CAMA”) Local Permitting Officer (“LPO”) denied 
Petitioners’ CAMA Minor Permit application as the proposed replacement deck does not meet the 
applicable 60’ setback from the static line and does not meet the 60’ setback exception under 15A 
NCAC 7H .0309. On January 15, 2019, Petitioners filed this variance petition to request the 
Commission vary the oceanfront setback rules so it can replace the existing structurally attached 
decking waterward of the setback as proposed.  
 
The following additional information is attached to this memorandum: 
 
Attachment A:  Relevant Rules 
Attachment B:  Stipulated Facts 
Attachment C:  Petitioner’s Positions and Staff’s Responses to Variance Criteria 
Attachment D:  Petitioner’s Variance Request Materials 
Attachment E:  Stipulated Exhibits including powerpoint 
 
cc(w/enc.):  Joseph L. and Vicki S. Hatch, Pro-se Petitioners, electronically 
   Mary Lucasse, Special Deputy AG and CRC Counsel, electronically 
   Sandy Cross, Town of Duck CAMA LPO, electronically   
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RELEVANT STATUTES OR RULES                                                            APPENDIX A 

 

15A NCAC 07H .0301 OCEAN HAZARD CATEGORIES 

The next broad grouping is composed of those AECs that are considered natural hazard areas along 
the Atlantic Ocean shoreline where, because of their special vulnerability to erosion or other 
adverse effects of sand, wind, and water, uncontrolled or incompatible development could 
unreasonably endanger life or property. Ocean hazard areas include beaches, frontal dunes, inlet 
lands, and other areas in which geologic, vegetative and soil conditions indicate a substantial 
possibility of excessive erosion or flood damage. 

 

15A NCAC 07H .0302 SIGNIFICANCE OF THE OCEAN HAZARD CATEGORY 

(a) The primary causes of the hazards peculiar to the Atlantic shoreline are the constant forces 
exerted by waves, winds, and currents upon the unstable sands that form the shore. During storms, 
these forces are intensified and can cause significant changes in the bordering landforms and to 
structures located on them. Ocean hazard area property is in the ownership of a large number of 
private individuals as well as several public agencies and is used by a vast number of visitors to 
the coast. Ocean hazard areas are critical, therefore, because of both the severity of the hazards 
and the intensity of interest in the areas. 

(b) The location and form of the various hazard area landforms, in particular the beaches, dunes, 
and inlets, are in a permanent state of flux, responding to meteorologically induced changes in the 
wave climate. For this reason, the appropriate location of structures on and near these 
landforms must be reviewed carefully in order to avoid their loss or damage. As a whole, the 
same flexible nature of these landforms which presents hazards to development situated 
immediately on them offers protection to the land, water, and structures located landward 
of them. The value of each landform lies in the particular role it plays in affording protection to 
life and property. (The role of each landform is described in detail in Technical Appendix 2 in 
terms of the physical processes most important to each.) Overall, however, the energy dissipation 
and sand storage capacities of the landforms are most essential for the maintenance of the 
landforms' protective function. 
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15A NCAC 07H .0303 MANAGEMENT OBJECTIVE OF OCEAN HAZARD AREAS 

(a) The CRC recognizes that absolute safety from the destructive forces indigenous to the Atlantic 
shoreline is an impossibility for development located adjacent to the coast. The loss of life and 
property to these forces, however, can be greatly reduced by the proper location and design of 
structures and by care taken in prevention of damage to natural protective features particularly 
primary and frontal dunes. Therefore, it is the CRC's objective to provide management policies 
and standards for ocean hazard areas that serve to eliminate unreasonable danger to life and 
property and achieve a balance between the financial, safety, and social factors that are involved 
in hazard area development. 

(b) The purpose of these Rules shall be to further the goals set out in G.S. 113A-102(b), with 
particular attention to minimizing losses to life and property resulting from storms and long-
term erosion, preventing encroachment of permanent structures on public beach areas, 
preserving the natural ecological conditions of the barrier dune and beach systems, and 
reducing the public costs of inappropriately sited development. Furthermore, it is the 
objective of the Coastal Resources Commission to protect present common-law and statutory 
public rights of access to and use of the lands and waters of the coastal area. 

 

15A NCAC 07H .0304 AECS WITHIN OCEAN HAZARD AREAS 

The ocean hazard AECs contain all of the following areas: 

(1) Ocean Erodible Area. This is the area where there exists a substantial possibility of excessive 
erosion and significant shoreline fluctuation.  The oceanward boundary of this area is the mean 
low water line.  The landward extent of this area is the distance landward from the first line of 
stable and natural vegetation as defined in 15A NCAC 07H .0305(a)(5) to the recession line 
established by multiplying the long term annual erosion rate times 90; provided that, where there 
has been no long term erosion or the rate is less than two feet per year, this distance shall be set at 
120 feet landward from the first line of stable natural vegetation.  For the purposes of this Rule, 
the erosion rates are the long-term average based on available historical data. The current long-
term average erosion rate data for each segment of the North Carolina coast is depicted on maps 
entitled “2011 Long-Term Average Annual Shoreline Rate Update” and approved by the Coastal 
Resources Commission on May 5, 2011 (except as such rates may be varied in individual contested 
cases or in declaratory or interpretive rulings).  In all cases, the rate of shoreline change shall be 
no less than two feet of erosion per year. The maps are available without cost from any Local 
Permit Officer or the Division of Coastal Management on the internet at 
http://www.nccoastalmanagement.net. 

*** 
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15A NCAC 07H .0305 GENERAL IDENTIFICATION AND DESCRIPTION OF 
LANDFORMS 

(a)  This Paragraph describes natural and man-made features that are found within the ocean hazard 
area of environmental concern. 

 (1) Ocean Beaches.  Ocean beaches are lands consisting of unconsolidated soil 
materials that extend from the mean low water line landward to a point where either: 

 (A) the growth of vegetation occurs; or 

(B) a distinct change in slope or elevation alters the configuration of the landform, 
whichever is farther landward. 

(2) Nearshore.  The nearshore is the portion of the beach seaward of mean low water that is 
characterized by dynamic changes both in space and time as a result of storms. 

(3) Primary Dunes.  Primary dunes are the first mounds of sand located landward of the ocean 
beaches having an elevation equal to the mean flood level (in a storm having a one percent chance 
of being equaled or exceeded in any given year) for the area plus six feet. Primary dunes extend 
landward to the lowest elevation in the depression behind that same mound of sand (commonly 
referred to as the “dune trough.”) 

(4) Frontal Dunes.  The frontal dune is the first mound of sand located landward of the ocean 
beach that has stable and natural vegetation present. 

(5) Vegetation Line.  The vegetation line refers to the first line of stable and natural vegetation, 
which shall be used as the reference point for measuring oceanfront setbacks.  This line represents 
the boundary between the normal dry sand beach, which is subject to constant flux due to waves, 
tides, storms and wind, and the more stable upland areas.  The vegetation line is generally located 
at or immediately oceanward of the seaward toe of the frontal dune or erosion escarpment.  The 
Division of Coastal Management or Local Permit Officer shall determine the location of the stable 
and natural vegetation line based on visual observations of plant composition and density.  If the 
vegetation has been planted, it may be considered stable when the majority of the plant stems are 
from continuous rhizomes rather than planted individual rooted sets.  Planted vegetation may be 
considered natural when the majority of the plants are mature and additional species native to the 
region have been recruited, providing stem and rhizome densities that are similar to adjacent areas 
that are naturally occurring.  In areas where there is no stable and natural vegetation present, this 
line may be established by interpolation between the nearest adjacent stable natural vegetation by 
on-ground observations or by aerial photographic interpretation. 

 (6)  Static Vegetation Line.  In areas within the boundaries of a large-scale beach fill project, 
the vegetation line that existed within one year prior to the onset of project construction shall be 
defined as the “static vegetation line.” The “onset of project construction” shall be defined as the 
date sediment placement begins, with the exception of projects completed prior to the effective 
date of this Rule, in which case the award of the contract date will be considered the onset of 
construction. A static vegetation line shall be established in coordination with the Division of 

004



  CRC-VR-19-01 

5 
 

Coastal Management using on-ground observation and survey or aerial imagery for all areas of 
oceanfront that undergo a large-scale beach fill project.  Once a static vegetation line is established, 
and after the onset of project construction, this line shall be used as the reference point for 
measuring oceanfront setbacks in all locations where it is landward of the vegetation line.  In all 
locations where the vegetation line as defined in this Rule is landward of the static vegetation line, 
the vegetation line shall be used as the reference point for measuring oceanfront setbacks.  A static 
vegetation line shall not be established where a static vegetation line is already in place, including 
those established by the Division of Coastal Management prior to the effective date of this Rule.  
A record of all static vegetation lines, including those established by the Division of Coastal 
Management prior to the effective date of this Rule, shall be maintained by the Division of Coastal 
Management for determining development standards as set forth in Rule .0306 of this Section.  
Because the impact of Hurricane Floyd (September 1999) caused significant portions of the 
vegetation line in the Town of Oak Island and the Town of Ocean Isle Beach to be relocated 
landward of its pre-storm position, the static line for areas landward of the beach fill construction 
in the Town of Oak Island and the Town of Ocean Isle Beach, the onset of which occurred in 2000, 
shall be defined by the general trend of the vegetation line established by the Division of Coastal 
Management from June 1998 aerial orthophotography. 

(7) Beach Fill.  Beach fill refers to the placement of sediment along the oceanfront shoreline.  
Sediment used solely to establish or strengthen dunes shall not be considered a beach fill project 
under this Rule.  A “large-scale beach fill project” shall be defined as any volume of sediment 
greater than 300,000 cubic yards or any storm protection project constructed by the U.S. Army 
Corps of Engineers.   

*** 

 

15A NCAC 07H .0306 GENERAL USE STANDARDS FOR OCEAN HAZARD AREAS 

(a) In order to protect life and property, all development not otherwise specifically exempted or 
allowed by law or elsewhere in the Coastal Resources Commission’s rules shall be located 
according to whichever of the following is applicable: 

(1) The ocean hazard setback for development is measured in a landward direction from the 
vegetation line, the static vegetation line, or the measurement line, whichever is applicable. 

(2) In areas with a development line, the ocean hazard setback line shall be set at a distance in 
accordance with Subparagraphs (a)(3) through (9) of this Rule. In no case shall new development 
be sited seaward of the development line. 

(3) In no case shall a development line be created or established below the mean high water line. 

(4) The setback distance shall be determined by both the size of development and the shoreline 
long term erosion rate as defined in Rule .0304 of this Section. “Development size” is defined by 
total floor area for structures and buildings or total area of footprint for development other than 
structures and buildings. Total floor area includes the following: 
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(A) The total square footage of heated or air-conditioned living space; 

(B) The total square footage of parking elevated above ground level; and 

(C) The total square footage of non-heated or non-air-conditioned areas elevated above ground 
level, excluding attic space that is not designed to be load-bearing. 

Decks, roof-covered porches, and walkways are not included in the total floor area unless they are 
enclosed with material other than screen mesh or are being converted into an enclosed space with 
material other than screen mesh. 

(5) With the exception of those types of development defined in 15A NCAC 07H .0309, no 
development, including any portion of a building or structure, shall extend oceanward of the 
ocean hazard setback distance. This includes roof overhangs and elevated structural components 
that are cantilevered, knee braced, or otherwise extended beyond the support of pilings or footings. 
The ocean hazard setback is established based on the following criteria: 

(A) A building or other structure less than 5,000 square feet requires a minimum setback of 60 feet 
or 30 times the shoreline erosion rate, whichever is greater; 

 

15A NCAC 07H .0309 USE STANDARDS FOR OCEAN HAZARD AREAS: EXCEPTIONS 

(a) The following types of development shall be permitted seaward of the oceanfront setback 
requirements of Rule .0306(a) of the Subchapter if all other provisions of this Subchapter and other 
state and local regulations are met: 

*** 

(3) elevated decks not exceeding a footprint of 500 square feet; 

 *** 

In all cases, this development shall be permitted only if it is landward of the vegetation line or 
static vegetation line, whichever is applicable; involves no alteration or removal of primary or 
frontal dunes which would compromise the integrity of the dune as a protective landform or the 
dune vegetation; has overwalks to protect any existing dunes; is not essential to the continued 
existence or use of an associated principal development; is not required to satisfy minimum 
requirements of local zoning, subdivision or health regulations, and meets all other non-setback 
requirements of this Subchapter. 
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STIPULATED FACTS                                                                            ATTACHMENT B 

 
1. Petitioners Joseph L. and Vicki S. Hatch ("Petitioners") own an oceanfront home and 
property at 131 Buffell Head Road (the "Site") in the Town of Duck ("Town"), Dare County, North 
Carolina.  (Lot 141, Section B of Carolina Dunes Subdivision).  The Lot was platted on November 
29, 1973, and is seen on a subdivision map recorded in Map Book 6, Page 59 of the Dare County 
Registry, a copy of which is attached as a stipulated exhibit.  
 
2. Petitioners own the Site as trustees of the Joseph L Hatch Declaration of Trust, Dated 
March 16, 1999.  The trust took title through a gift deed recorded on December 4, 2007 and 
recorded in Book 1750, Page 459 of the Dare County Registry.  Petitioners originally took title to 
the Site from Roosevelt Hatch, Sr. through a deed recorded on May 16, 2005 in Book 1631, Page 
51 of the Dare County Registry. Roosevelt Hatch, Sr. took title from the developer, Carolina 
Dunes, through a deed recorded in Book 270, Page 892 of the Dare County Registry. Copies of 
these deeds are attached as stipulated exhibits, except the deed at Book 270, Page 892. 
 
3. In connection with a large-scale beach nourishment project, Petitioners granted a dry-sand 
beach access easement to the Town through an easement recorded on June 12, 2015 at Book 2026, 
Page 710 of the Dare County Registry, a copy of which is attached as a stipulated exhibit. 
 
4. Aerial and ground-level photographs of the Site and surrounding area are attached as part 
of the powerpoint presentation, which is a stipulated exhibit.  
 
5. The Lot is approximately 75 feet wide by 152 feet deep, as measured to the mean high 
water line measured before the recent nourishment project, as shown on the 2018 survey of the 
Site by M. Douglas Styons, Jr, P.L.S. (“2018 Survey”), a copy of which is attached and which was 
included as part of Petitioner's CAMA Minor Permit application.   
 
6. A 1981 Survey of the Site (“1981 Survey”) was performed by Michael D. Barr, P.L.S. for 
Roosevelt Hatch and shows the Site before it was developed.  A copy of this 1981 Survey is 
attached as a stipulated exhibit. 
 
7. The Lot is within the Ocean Erodible Area of Environmental Concern ("AEC"), a 
subcategory of the Ocean Hazard AEC designated by the Coastal Resources Commission ("CRC") 
in 15A NCAC 7H .0304.   
 
8. N.C.G.S. § 113A-118 requires that a CAMA permit be obtained before any development 
takes place in an AEC. 
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9. According to the Dare County Tax Card for the Site, Petitioners’ three-story home was 
built in 1981 and has approximately 2,832 square feet of heated residential space and 700 square 
feet of detached garage. The site also includes a 13’ x 52’ concrete patio along the southern 
property line, and a concrete driveway.The 2018 Survey indicates that there is approximately 700 
square feet of total decking waterward of the setback line, split into three stories of decks on the 
oceanfront, as follows: 

• First story deck is approximately 336 square feet 
• Second story deck is approximately 322 square feet 
• Third story deck is approximately 248 square feet 
• South side single story deck is approximately 208 square feet 
• North side single story deck is approximately 156 square feet 

 
10. On January 11, 2019, Petitioners applied to the Town’s CAMA Local Permit Officer (LPO) 
for a CAMA minor development permit to demolish and rebuild the existing 3-stories of decking, 
within the existing footprint and reattaching to the primary structure, while meeting current 
building code requirements. A copy of the CAMA Minor Permit Application is attached as a 
stipulated exhibit. 
 
11. As required, Petitioner sent notice of the application to the two adjacent riparian property 
owners and to the public through onsite posting.  The adjacent owner to the north is the Ellie Buck 
Living Trust, with J. Craig and Ellen Rice, Trustees. Craig Rice indicated that he had no objections 
to the proposed deck work. A copy of his January 11, 2019 email is attached. The adjacent owners 
to the south are Moses and Semiramis Agral-Kaloustian. Moses Kaloustian emailed a copy of a 
January 12, 2019 form indicating that he had no objection to the project, a copy of which is 
attached.  Carolina Dunes Association also commented with no objections, a copy of which is 
attached. No other comments were received by the LPO in connection with this proposed 
development.   
 
12. On January 14, 2019, the Town’s CAMA LPO denied Petitioner's application as the 
portions of the proposed decks that would be 100% removed and replaced are waterward of the 
ocean erosion setback and do not comply with N.C.G.S. § 113A-120(a)(8) and 15A NCAC 7H 
.0306(a). While the exception to the oceanfront erosion setback at 15A NCAC 7H .0309(a) allows 
500 square feet of structurally separate decking, Petitioners proposed approximately 700 square 
feet of decking waterward of the 60-foot setback measured from the static line, which exceeds the 
500 square feet allowed, and have proposed that it be structurally connected to the house (as the 
current deck is).  Petitioner's application was also denied pursuant to N.C.G.A. § 113A-120(a)(8), 
where the permit application is inconsistent with specific provisions of the Town’s Land Use Plan 
which requires that decisions comply with CRC rules. A copy of the denial letter is attached as a 
stipulated exhibit.   
 
13. The CRC has adopted an erosion setback ("Erosion Setback") requirement that applies to 
development along the oceanfront.  15A NCAC 7H .0306(a). 
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14. The Erosion Setback is generally measured from the first line of stable and natural 
vegetation (“FLSNV”). "This line represents the boundary between the normal dry-sand beach, 
which is subject to constant flux due to waves, tides, storms and wind, and more stable upland 
areas.  [It] is generally located at or immediately oceanward of the seaward toe of the frontal dune 
or erosion escarpment."  15A NCAC 7H .0305(a)(5). 
 
15. As a point of reference, aerial photographs from 2006 and February of 2018, each with the 
surveyed static line superimposed over the aerial photos created by Town staff, are attached to 
show the location of the static line (FLSNV before the 2017 nourishment) and the vegetation in 
February of 2018.  A copy of this photo comparison is attached as a stipulated exhibit.  
 
16. In the case of sites within the bounds of a large-scale beach fill project, the location of the 
FLSNV is surveyed immediately before the project, and that line becomes the Static Vegetation 
Line, and is used for locating the oceanfront erosion setback, per 15A NCAC 7H .0305(a)(6), 
(a)(7) and 15A NCAC 7H .0306(a)(1).  In this case, the Town and the Site were within the bounds 
of a 2017 large-scale beach fill project which was a joint project with the Towns of Kitty Hawk, 
Kill Devil Hills and Southern Shores. 
 
17. Structures measuring less than 5,000 square feet must be set back at a distance of 30 times 
the long-term annual erosion rate affecting the Lot from the FLSNV.  15A NCAC 07H 
.0306(a)(5)(A). 
 
18. The average annual erosion rate factor for the Lot is two feet per year.  Therefore, the 
Erosion Setback applicable to the Lot, for the redevelopment of the approximately 700 square foot 
deck (added to the 2,832 square foot total floor area of the home) is 60 feet (30 years x 2 feet). 
 
19. On Petitioners’ Lot, the 60-foot setback from the static line bisects the house, where the 
waterward two-thirds of the house is within the 60-foot setback. This can be seen on the 2018 
Survey, attached.    
 
20. The CRC's rules governing variance procedures require that "[b]efore filing a petition for 
a variance from a rule of the Commission, the person must seek relief from local requirements 
restricting use of the property, and there must not be pending litigation between the petitioner and 
any other person which may make the request for a variance moot."  15A NCAC 7J .0701(a). 
 
21. While the Town has building setbacks, Petitioner would not need to seek relief where the 
existing house is not proposed to be moved, and the existing decking is proposed to be rebuilt 
within the same footprint.  Any variance from town setbacks (i.e. the street-side setback) would 
not offer relief from the Commission’s oceanfront erosion setback, where both structures would 
have to be shifted toward the street to reduce a variance from the oceanfront erosion setback.  
 
22. However, Petitioners did need to seek a variance from the Town’s ordinance 156.124(c) 
and 2(a) which requires a 60’ structure setback from the FLSNV. In this case, the waterward edge 
of the proposed re-built decking is located 25.8’ from the FLSNV, and so a variance of 34.2’ was 
needed. Petitioners submitted their local variance petition to the Town on November 28, 2018.  
Petitioners’ variance was heard by the Town’s Board of Adjustment on January 9, 2019, and was 
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granted through a written order, dated January 11, 2019.  Copies of the local variance petition 
materials, the staff report, and the local variance order are attached as stipulated exhibits.  
 
23. On January 15, 2019, DCM received Petitioners’ variance request, attached. Petitioners 
seek a variance from the Commission to remove and reconstruct, in the same footprint, the existing 
three-level deck which will not be structurally independent, as proposed in his CAMA minor 
permit application. 
 
24. Without a variance from this Commission, Petitioners could make repairs to the existing 
decking, where the cost of the work is less than 50% of the market value of the structure.  
Petitioners could also remove the existing decking and replace it with structurally independent 
“elevated decks not exceeding a footprint of 500 square feet” per 15A NCAC 7H .0309(a)(3).  
 
25. Aerial and ground-level photographs of the Lot and the surrounding properties are attached 
as exhibits and as part of the powerpoint exhibit. 
 
26. In this matter, the Division of Coastal Management is represented by Christine Goebel, 
Assistant General Counsel for DEQ.  The Petitioners are representing themselves. 
 
27. Petitioners stipulate that the permit was correctly denied based on the reasons set forth in 
the CAMA permit denial letter. 
 
 
 

Stipulated Exhibits 
 

1. Subdivision Plat Map 6, Page 59 of the Dare Co. Registry  
2. Series of deeds: 1750/459, 1631/51 
3. Easement for Nourishment project 2026/710 
4. 2018 Survey of the Site 
5. 1981 Survey of the Site for Roosevelt Hatch 
6. Tax Card for Site 
7. CAMA Minor Permit Application, dated January 11, 2019 
8. Notice of the CAMA permit application to two adjacent neighbors, with responses 
9. January 14, 2019 CAMA Permit Denial Letter 
10. 2006/2018 aerial comparison with static line shown 
11. Local Variance Petition, Staff Report and Order 
12. Powerpoint 
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PETITIONERS’ and STAFF’S POSITIONS                                              ATTACHMENT C 

I. Will strict application of the applicable development rules, standards, or orders 
issued by the Commission cause the petitioner unnecessary hardships? If so, the 
petitioner must identify the hardships. 

 
Petitioners’ Position: Yes. 
 
The existing deck is aging and has been damaged by the storms over the past two years. The 
current regulation would prohibit the replacement of the deck, due to the existing structure lying 
within the CAMA setback. Replacing the 6” pilings with current building code pilings of 8” 
would be safer and stronger. To repair the existing structure would be far less safe, than total 
replacement.  
 
Staff’s Position: No.  

Staff disagrees that the strict application of the oceanfront erosion setbacks and the setback 
exceptions at 7H.0309, which already allow a footprint of 500 square feet of elevated decking 
within the setback, causes Petitioners any hardships. Staff notes that the Commission’s rule already 
allows a generous exception authorizing a footprint of 500 square feet of elevated decking within 
the setback, which can include stacked decks. In this case, Petitioners, who currently have 
approximately 700 square feet of decking within the setback, propose to replace the decking in the 
existing configuration and structurally attached. This decking is proposed to be added to the 
oceanward side of the home, closest to the ocean hazard and most susceptible to both long-term 
oceanfront erosion and storm-related erosion.  Additionally, this Site has recently received its first 
large-scale nourishment project, but the Town of Duck does not have a long-term nourishment 
plan.  On this eroding shoreline, it is certainly possible that in a short period of time, this decking, 
which would be located less than 30’ from the static line and FLSNV, could be encroaching onto 
the public trust beach. The Commission’s rules regarding the Ocean Hazard AEC acknowledge 
that shoreline erosion is part of the oceanfront system, and the intent of the rules is “minimizing 
losses to life and property resulting from storms and long-term erosion, preventing encroachment 
of permanent structures on public beach areas, preserving the natural ecological conditions of the 
barrier dune and beach systems, and reducing the public costs of inappropriately sited 
development” (15A NCAC 07H .0303(b)). While Staff agree that using larger pilings for the deck 
as required by current code would strengethen the replacement deck, on balance, Staff see no 
unnecessary hardships from not being able to replace all 700 square feet of decking within the 
setback given the oceanfront erosion on the Site and the proximity to the vegetation line on a beach 
that has no long-term nourishment plan. Finally, Staff notes that Petitioners can re-work their 
decking in other ways to be structurally independent and a desirable configuration without a 
variance as long as it does not exceed a footprint of 500 square feet of decking within the 
oceanfront setback. It appears to Staff that removing the decking on the north side of the home 
(which does not interfere with existing doors) would likely reduce the total decking below 500 
square feet.  Such design adjustments could offer reasonable deck space within a 500 square foot 
footprint  and without the need for a variance.  

011



  CRC-VR-19-01 

12 
 

II. Do such hardships result from conditions peculiar to the petitioner’s property, such 
as location, size, or topography of the property? Explain. 

 
Petitioners’ Position: Yes. 
 
The house was one of the first built in Carolina Dunes, in the early 80’s and has been in our 
family the entire time. The house is surrounded on all sides by decking, as part of the design of 
the house. When the house was built in the early 80’s , the dune extended much further to the 
east, (see attached survey from 1981).  
 
Staff’s Position: No.  
 
Staff find no peculiarities of this property, such as size, location or topography, which cause any 
hardships to Petitioners. Petitioners’ period of family ownership is not a condition which can be 
considered under this statutory factor, such and size, location or topography.  Petitioners’ argument 
that the dune had extend “much further” in the past does not support an argument that the erosion 
is peculiar. To the contrary, when the Site is located on an eroding shoreline and 38 years elapse, 
it is predictable that the house would eventually not meet a minimum 60 foot setback from the 
static line (which is currently in the same general location as the FLSNV). 
 

 
III. Do the hardships result from the actions taken by the Petitioner? Explain. 

 
Petitioners’ Position: No. 
 
The house was built in the early 80’s, and the structure has maintained that footprint ever since, 
however, the accelerated natural erosion has moved the dune line from 269 feet from the front of 
the property line in the 1980’s to approximately 161 feet currently. The hardship was created by 
erosion, and the westward movement of the dune, not by any of our actions. There have never been 
any walk overs, or pools or enlarged deckes added since the house was built. 
 
Staff’s Position: Yes.  
 
While Staff agree that Petitioners did not cause the erosion of the vegetation line and dune system 
on their lot since their family purchased the Site in the early 1980’s, and did not cause the deck to 
be located within the 60’ setback, shoreline erosion is not uncommon for an ocean shoreline, and 
is contemplated in the Commission’s rules for the Ocean Hazard AECs.  Staff contend that the 
replacement of approximately 700 square feet of structurally attached decking, largely on the 
oceanfront side of the house,  in excess of the Commission’s existing 500 sq. ft. footprint 
exception, is a hardship caused by Petitioners’ choice of design. Staff contend that the complete 
replacement of the existing deck is not required in order to ustilize the oceanfront residence, and 
could be scaled back to the 500 sq. ft. footprint (can be three 500 sq. ft. decks if stacked in the 
same footprint).  
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IV. Will the variance requested by the petitioner (1) be consistent with the spirit, purpose, 

and intent of the rules, standards, or orders issued by the Commission; (2) secure the 
public safety and welfare; and (3) preserve substantial justice? Explain. 

 
Petitioners’ Position: Yes. 
 
The 34.2’ variance is needed in order to maintain the house, as it was built in the 1980’s. The deck 
is an existing feature, that will be replaced. Replacing the deck in its current location will not 
disturb the dune vegetation or create any significant additional impact to the dune, dune system, 
or surrounding neighbors. The requeseted variance is the minimum possible to allow the deck to 
be replaced in is existing footprint. The intention of the deck replacement is to maintain the 
property in the safest way possible. The plan includes the deck to be replaced with larger pilings, 
bringing it up to the current building code, and keeping it exactly in the same style and footprint 
that is existing. We are putting back what is there. This project would have minimal impact to the 
dune. The project should have no impact to the neighborhood or public. Additionally we have 
contacted the adjacent neighbors and homeowners association representative, to inform them of 
what we intend to do, and they have stated no objections. 
 
Staff’s Position: No.  

Staff has concerns that replacing the 700 square feet of decking on the oceanside of the existing 
home is not in the spirit of the oceanfront erosion setback rules. The Commission’s rules have 
provided an oceanfront erosion setback since 1979, and while most new structures are required to 
meet a setback (in this case, 60-feet), the Commission has made exceptions to allow limited 
development within the setback area (See the nine types of development listed in 07H.0309, above) 
including elevated decking not to exceet a 500 square foot footprint. At this time, Petitioners have 
approximately 700 square feet of decking that is structurally attached to the house.  While they are 
not proposing any increase of decking, they are proposing that it continue to be structurally 
attached and are replacing the existing 6” pilings with 8” pilings to meet current code. The 
proposed deck is only located 25.8 feet from the current location of both the static line and the 
FLSNV, on an eroding beach with one recent large-scale nourishment project, but no long-term 
nourishment plan.  The likelihood of the replacement deck becoming a cost to the public as future 
post-storm debris removal is significant.  Likewise, Staff believes the replacement decking located 
on the oceanfront side of the home can likely become storm debris, which would not secure public 
safety and welfare. Staff contend that allowing a variance for 700 square feet of structurally 
attached replacement decking, 200 square feet more than the Commission’s existing exception, 
would not preserve substantial justice where other oceanfront owners are limited to 500 square 
foot footprint. 
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ATTACHMENT D: 

PETITIONERS’ VARIANCE REQUEST 
MATERIALS 
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ATTACHMENT E: 

STIPULATED EXHIBITS  
 

1. Subdivision Plat Map 6, Page 59 of the Dare Co. Registry  
2. Series of deeds: 1750/459, 1631/51 
3. Easement for Nourishment project 2026/710 
4. 2018 Survey of the Site 
5. 1981 Survey of the Site for Roosevelt Hatch 
6. Tax Card for Site 
7. CAMA Minor Permit Application, dated January 11, 2019 
8. Notice of the CAMA permit application to two adjacent neighbors, with responses 
9. January 14, 2019 CAMA Permit Denial Letter 
10. 2006/2018 aerial comparison with static line shown 
11. Local Variance Petition, Staff Report and Order 
12. Powerpoint 
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County of Dare, North Carolina
*Owner and Parcel informa�on is based on current data on file and was last updated on December 07 2018
Primary (100%) Owner Informa�on:
HATCH, JOSEPH L TRUSTEES TRE
HATCH, VICKI S TRE

 2340 LEEWARD SHORE RD 
 VIRGINIA BEACH VA 23451

Parcel Informa�on:
 Parcel: 009594000 PIN: 995011750342

District: 21- DUCK
 Subdivision: CAROLINA DUNES SECTION B

LotBlkSect: LOT: 141 BLK: SEC: B
Mul�ple Lots: -

 PlatCabSlide: PL: 6 SL: 59  Units: 1
Deed Date: 06/12/2015
BkPg: 2026/0710

 Parcel Status: ACTIVE

Property Use: RESIDENTIAL 131 BUFFELL HEAD RD

BUILDING USE & FEATURES Tax Year Bldg Value: $168,100 Next Year Bldg Value: $168,100
Building Use: BEACH BOX
Exterior Walls: MODERN FRAME Actual Year Built: 1981
Full Baths: 3  Half Baths: 0
Bedrooms: 5
Heat-Fuel: 3 - ELECTRIC
Heat-Type: 2 - FORCED AIR Finished sq� for building 1: 2832
Air Condi�oning: 4 -CENTRAL W/AC Total Finished SqFt for all bldgs: 2832

Disclaimer: In instances where a dwelling contains unfinished living area, the square footage of that area is
 included in the total finished sq� on this record. However, the assessed value for finish has been removed.

MISCELLANEOUS USE Tax Year Misc Value: $11,200 Next Year Misc Value: $11,200
Misc Bldg a:  (RG1)  FRAME OR CB DETACHED GARAGE  Year Built: 1990   sq�: 700

LAND USE Tax Year Land Value: $727,900 Next Year Land Value: $727,900
Land Descrip�on  :  21-Ocean front

TOTAL LAND AREA:  13000 square feet

Tax Year Total Value:  $907,200 Next Year Total Value:  $907,200

*Values shown are on file as of December 07 2018

Staff Exhibit F044

http://72.15.246.181/darencnw/application.asp?cmd=image_link&image_link_book=2026&image_link_page=0710&image_link_booktype=Deed&tif2pdf=true


Town of Duck D-2019-416

xx

<5k

n/a

xx

same as owner

check #7680

045

SCross
Received



046



047



048



049



050



051



052



From: M. K. Kaloustian
To: vhatch1@verizon.net
Cc: Sandy Cross
Subject: From Moses - Re: The Hatch"s in Duck
Date: Saturday, January 12, 2019 4:37:33 PM
Attachments: Hatch 1_12_19.pdf

Dear Vicki,

Attached is a scan of the the signed photographed letter you requested.  A copy is also being
forwarded to Ms. Sandy Cross.  No need to thank; it is the neighborly thing to do.  If you need
anything else, do not hesitate to let us know.

Good luck with the variance process and the execution of the project! Do keep us posted.

Thank you for the positive update on the state of the dune and the beauty of the surroundings!

Sincerely,
Moses

-----Original Message-----
From: Vicki Hatch <vhatch1@verizon.net>
To: Moses K. Kaloustian <chirogen@aol.com>
Sent: Sat, Jan 12, 2019 9:55 am
Subject: Re: From Moses - Re: The Hatch's in Duck

Dear Moses,
Thank you so much for helping us, yet again! I apologize that it was a cumbersome process for you. I
spoke with Sandy Cross yesterday, and she said if you just acknowledge receipt, it will be fine. I will
forward your email to her and hopefully that will suffice. The email that I sent you had three attachments,
the survey and a two page application. I signed the application on the second page, although I think they
scanned in out of order. They only required one owner signature. 

We were in Duck a few days this week, and noticed how lovely the dune is. It is growing and the grasses
are holding. I am always in awe of how beautiful it is there. 

Thank you again for your efforts. I am hopeful that we will be able to get this crucial work done this spring.
I will let you know if the variance process is successful, if you are interested. Take care, Vicki and Joe
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P. O. Box 8369 ● Duck, North Carolina 27949 

252-255-1234  ● 252-255-1236 (fax)  ● www.townofduck.com 

January 14, 2019        

CERTIFIED MAIL – 7013 3020 0001 7724 2188 

RETURN RECEIPT REQUESTED 

and EMAIL DELIVERY 

 

Joseph & Vicki Hatch 

2340 Leeward Shore Drive  

Virginia Beach, VA 23451 
 

RE: DENIAL OF CAMA MINOR DEVELOPMENT PERMIT 

APPLICATION NUMBER-  D-2019-416 

PROJECT ADDRESS- 131 Buffell Head Road  

 

Dear Mr. and Mrs. Hatch: 

 

After reviewing your application in conjunction with the development standards required by the Coastal 

Area Management Act (CAMA) and our locally adopted Land Use Plan and Ordinances, it is my 

determination that no permit may be granted for the project which you have proposed.  

 

You have applied to remove and replace all of the aged, exterior decks and pilings in the same 

location/footprint and square footage, re-attaching the decks to the primary structure as they currently 

exist.  This project, therefore does not qualify for a repair and maintenance exemption pursuant to Article 

7, of the Coastal Management Act, Section 113-103(5)(b)(5) since this is replacement rather than repair 

Discussions with your general contractor also indicated that this project will exceed 50% of the value the 

structure.    

 

This decision that no permit may be granted is based on my findings that your request violates NCGS 

113A-120(a)(8) which requires that all applications be denied which are inconsistent with CAMA 

guidelines.  Your project details as presented in your permit application dated January 11, 2019 are 

inconsistent with 15 NCAC 7H.0309(a)(3) which only allows a maximum of 500 sf of elevated decks 

seaward of the applicable setback.  The survey you have provided indicates approximately 720 sf of decks 

will be seaward of the applicable setback, where a maximum of 500 sf would be permissible.   

 

Additionally, 15A NCAC 7H.0306(a)(9) states that structural additions or increases in the footprint of a 

building or structure represent expansions to the total floor area and shall meet the setback requirements 

established in this Rule and 15A NCAC 07H.0309(a).  New development landward of the applicable 

setback may be cosmetically but shall not be structurally attached to an existing structure that does not 

conform with current setback requirements. Your request to rebuild the existing decks as they currently 

exist, attached to the primary structure would be inconsistent this rule.  
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Lastly, I have concluded that your request violates NCGS 113A-120(a)(8), which requires that all 

applications be denied which are inconsistent with our Local Land Use Plan.  On page IX-16 of the Land 

Use Plan, you will find that GOAL #13 aims to conserve and maintain barrier dunes, beaches, wetlands, 

and other coastal features for their natural storm protection functions and their natural resources giving 

recognition to public health, safety, and welfare issues. 

 

POLICY #13a states that Duck will prevent the disruption of natural hazard areas by adopting and 

enforcing ordinances and procedures to regulate land use, development, and redevelopment and supports 

applicable State and Federal laws and regulations regarding land uses and development in areas of 

environmental concern.   

 

POLICY #13d states that Duck will support State and Federal policies that regulate the location and 

intensity of development in State designated areas of environmental concern. 

 

POLICY #13f states that Duck will allow development and redevelopment within special flood hazard 

areas subject to the provisions and requirements of the National Flood Insurance Program, CAMA 

regulations, and the Town’s zoning ordinance. 

 

Pursuant to our discussions, it is my understanding that you wish to request a variance from the Coastal 

Resource Commission (CRC) related to this matter.  Please be advised that variance petitions will be 

considered by the CRC at a regularly scheduled meeting and will be heard in chronological order 

based upon the date of receipt of a complete petition. 15A N.C.A.C. 07J .0701(e).  A complete 

variance petition must be received by the Division of Coastal Management (DCM) a minimum 

of six (6) weeks in advance of the first day of a regularly scheduled CRC meeting to be eligible 

for consideration by the CRC at that meeting. The next schedule meeting begins on February 27, 

2019.  A Variance Form and associated information to assist you has been included with this denial.  

Please note that you must send a petition to both the DCM and the Attorney’s General Office.  You may 

mail, fax or email DCM (Braxton.Davis@NCDENR.Gov) but may only mail or fax to the Attorney 

General.  Their mail and fax information are located on the variance application.  I would encourage you 

to send a copy by certified or priority mail so that you have delivery confirmation.  

 

It will be necessary for you to include your Variance request to the Town with your petition to the CRC 

and I encourage you to include the Order granting your Variance from the Town.  

 

If there is anything else I can do to assist you in this matter, please let me know.  

 

Respectfully yours, 

 

 

 

Sandy Cross, LPO 

 

cc:  Frank Jennings, District Manager DCM 

Ron Renaldi, Field Representative DCM  

Christine Goebel, Assistant General Counsel 

 Joe Heard, Director of Community Development 
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TO:  Chairman Finch and Members of the Town of Duck Board of Adjustment 

FROM: Joe Heard, Director of Community Development 

DATE: January 9, 2019 

RE: Staff Report for BOV 18-001, 131 Buffell Head Road 

 

 

Application Information 

Application #:    BOV 18-001  

Project Location: 131 Buffell Head Road  

Dare County PIN:  995011750342 

Existing Use:    Single-Family Residence 

Zoning:    Single-Family Residential (RS-1) 

Property Owner/Applicant:  Joseph & Vicki Hatch 

 

 

Public Meeting Advertised:  December 23 & 30, 2018 (Coastland Times) 

     December 26, 2018 & January 2, 2019 (OBX Sentinel) 

Public Meeting Notices Sent:  December 14, 2018 

Public Meeting Sign Posted:  December 17, 2018 

Public Meeting Town Website: December 14, 2018 

Public Meeting Town Hall Posted: December 14, 2018 

 

 

Application Summary 

Subsection 156.124(C)(2)(b) of the Town Code states that accessory structures (such as decks) 

cannot be located within 30 feet of the static vegetation line.  In addition, Subsection 

156.124(C)(2)(a) requires development to be consistent with setback standards established by the 

Coastal Area Management Act (CAMA).  The CAMA requires a minimum setback of 60 feet for 

structures from the static vegetation line. 

 

Property owners Joseph and Vicki Hatch are seeking a variance from these setback standards to 

permit the demolition and reconstruction of the existing decks on the rear (oceanfront) of the 

residence at 131 Buffell Head Road in the same, nonconforming location.  The existing residence 

has three levels of decks that are presently located only 25.8 feet from the static vegetation line, 

thus encroaching 4.2 feet into the required thirty-foot (30’) setback.  While the existing decks can 

be repaired and maintained in their present location, complete replacement of the decks requires 

full compliance with current Town standards.  A copy of a survey showing the existing/proposed 

location of the proposed decks is included as Attachment B.  
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Property Information 

Located in the Carolina Dunes neighborhood, the property at 131 Buffell Head Road is zoned 

Single-Family Residential (RS-1).  The subject property is approximately 13,000 square feet (0.30 

acre) in size according to Dare County tax records.  The property is approximately 75 feet in width 

and 162 feet in depth measured to the static vegetation line on the oceanfront primary dune.  The 

subject property presently contains a five-bedroom, 2,832 square foot single-family residence that 

was constructed in 1981 under the jurisdiction and standards of Dare County.  The property has 

been owned by the Hatch family ever since. 

  

The adjoining property to the south at 133 Buffell Head Road is zoned RS-1 and contains a single-

family residence constructed in 1988.  An eight-foot (8’) wide easement containing a beach access 

walkway for Carolina Dunes property owners is situated immediately north of the subject property.  

The property across the beach access to the north at 129 Buffell Head Road is also zoned RS-1 

and was developed with a single-family residence in 1988.  Directly across Buffell Head Road to 

the west are two additional residences zoned RS-1. 

 

 

Background Information 

In most areas of Duck, the minimum building setback is measured from the First Line of Stable 

Natural Vegetation (FLSNV), typically located on the primary oceanfront dune.  The FLSNV is 

determined on a property-by-property basis and staked on-site by a CAMA representative.  

However, just prior to the beginning of the beach nourishment project in 2017, the Town of Duck 

worked with CAMA officials to survey the existing vegetation and establish a Static Vegetation 

Line (SVL) from which future measurements will be taken.  As the subject property is in the beach 

nourishment area, its setback measurements are taken from the SVL. 

 

The issue leading to this variance request was identified when the Hatch’s contractor met with the 

Community Development Department to propose demolition and reconstruction of the existing 

three tiers of oceanfront decks on the rear of the subject house.  After reviewing the recently 

prepared survey and field-checking the situation, Community Development staff confirmed that 

the existing decks are located within thirty feet (30’) of the static vegetation line.  Due to the 

nonconforming location, if the decks are removed, they cannot be rebuilt unless in conformance 

with current minimum setback standards of the Town. 

 

Community Development staff discussed several alternatives with the owners and contractor.  

These options included: 

• Repairing, rather than replacing, the existing decks. 

• Completing a phased repair/replacement project over two years. 

• Reducing the width of the decks to eliminate any encroachment. 
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• Reducing the size of the decks to 64 square feet, which can be permitted as an accessory 

dune structure. 

 

Noting an immediate interest in addressing the poor condition of the existing decks by 

reconstructing the decks to meet current building codes and safety standards, the applicants chose 

to proceed with this variance application to construct the new decks as a single project. 

 

A similar situation arose on the adjoining property to the north.   

 

NOTE: Should the Board of Adjustment grant the requested variance, the property owners will 

have the additional step of obtaining a setback variance from the N.C. Coastal Resources 

Commission (CRC).  The CRC requires that the owner obtain local government approval before 

proceeding through their process. 

 

 

History 

When originally constructed in 1981, the residence on the subject property was located much 

further to the west of the dune and FLSNV.  Over the subsequent decades, the dune and FLSNV 

(now SVL) have migrated to the west as a result of natural processes and beach erosion.  The aerial 

photograph from 2006 (Attachment G) shows a FLSNV approximately 60-65 feet from the 

residence.  A more recent aerial photograph from 2018 (Attachment H) shows the extent to which 

the dune and vegetation has migrated westward to a distance of approximately 25 feet from the 

subject residence. 

 

The adjoining property to the north at 129 Buffell Head Road faced a similar problem when 

seeking to reconstruct an oceanfront swimming pool following damage by Hurricane Sandy in 

2013.  If you look closely at the comparison aerial photographs (Attachment I), you will notice 

that the size of the swimming pool and pool decks were significantly decreased in order to comply 

with the changed location of the FLSNV at that time. 

 

 

Applicable Ordinance Standards  

 

Duck Zoning Ordinance: 

Section 156.124 Structures Within the Primary and Frontal Dunes 

 

 (C) Regulatory Standards 

 

  (2) Setbacks Established for Dune Protection 
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(a) Development shall be regulated in accordance with the setback criteria 

established by the Coastal Area Management Act (CAMA) as defined 

in 15A NCAC 07H .0306. 

 

(b) Accessory structures that are exempt from the CAMA setback criteria 

shall not be located within 30 feet of the first line of stable natural 

vegetation or static vegetation line. This shall include decks, gazebos, 

pools and any other structure which meets the exception criteria 

establish by the Coastal Area Management Act (CAMA) in 15A NCAC 

07H.0309. This setback shall not apply to dune walkover structures as 

defined in this section. Additionally, one dune deck per lot may be 

allowed no closer than 15 feet to the first line of stable natural vegetation 

or static vegetation line provided that the dune deck does not exceed 8 

feet measured in any dimension, including the area that is combined 

with or adjacent to any dune walkover structure that may be present, and 

also provided that the dune deck is no higher than 30 inches above 

grade. In cases where the first line of stable natural vegetation is not 

evident on the subject property, this line shall be determined by 

interpolating a straight line between nearest identifiable first line of 

stable natural vegetation on the adjacent properties directly to the north 

and south of the subject property (this clause does not apply to 

properties subject to the static vegetation line). 

 

Coastal Area Management Act: 

7H. State Guidelines for Areas of Environmental Concern 

 

 .0306 General Use Standards for Ocean Hazard Areas 

 

(1) The ocean hazard setback for is measured in a landward direction from the 

vegetation line, the static vegetation line, or the measurement line, whichever 

is applicable. 

 

(2) With the exception of those types of development defined in 15A NCAC 07H 

.0309, no development, including any portion of a building or structure, shall 

extend oceanward of the ocean hazard setback distance.  This includes roof 

overhangs and elevated structural components that are cantilevered, knee 

braced, or otherwise extended beyond the support of pilings or footings.  The 

ocean hazard setback is established based on the following criteria: 

(A)  A building or other structure less than 5,000 square feet requires a 

minimum setback of 60 feet or 30 times the shoreline erosion rate, 

whichever is greater; 
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Variance Criteria/Staff Analysis 

Section 156.167 of the Duck Town Code states that when unnecessary hardships will result from 

carrying out the strict standards of the zoning ordinance, the Board of Adjustment may grant a 

variance from provisions of the zoning ordinance consistent with the spirit, purpose and intent of 

the ordinance, such that public safety is secured and substantial justice is achieved. 

 

During its evaluation of the variance application, the Board of Adjustment is required to consider 

and make findings concerning the following six criteria.  If the Board finds that all six of the 

criteria have been met, then the Board should vote to grant the requested variance.  If the Board 

finds that one or more of the criteria have not been met, then the Board should deny the requested 

variance. 

 

As part of its decision, the Board of Adjustment members may impose conditions on the approval 

of a variance, as long as the conditions are reasonably related to the variance.  Such conditions are 

often intended to mitigate any potential impacts resulting from the variance. 

   

1. Sec. 156.167(A)(1) - Unnecessary hardship would result from the strict application of the 

ordinance.  It shall not be necessary to demonstrate that, in the absence of the variance, 

no reasonable use can be made of the property.   

 

• The applicant’s proposed project is a reasonable request to replace the house’s oceanfront 

decks in their current location.  The applicant is not seeking to expand the footprint or size 

of the decks.  

• The existing decks do not comply with current setback requirements from the static 

vegetation line on the dune. Section 156.124(C)(2)(b) of the Town Code prevents 

reconstruction of new decks in the same, nonconforming footprint as the existing decks.   

• The current decking is decades old, not in good condition, and does not meet current 

construction standards.  The applicant is seeking to upgrade the safety and sturdiness by 

demolishing the existing decks and rebuilding them entirely. 

• To comply with the 30-foot minimum setback standard, the currently eight-foot wide deck 

would have to be reduced to less than four feet in width, which is not very functional for a 

deck. 

• It is staff’s opinion that strict application of the ordinance would restrict construction of 

decks with a reasonable width, resulting in hardship to the applicant. 

 

2. Sec. 156.167(A)(2) - The hardship results from conditions that are peculiar to the subject 

property, such as location, size, or topography.  Hardships resulting from personal 

circumstances, as well as hardships resulting from conditions that are common to the 

neighborhood or the general public, may not be the basis for granting a variance.   
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• The adjoining property to the north faced similar challenges when replacing a swimming 

pool in 2013.  However, these issues related to a swimming pool, not decks attached to the 

residence like the current situation. 

• Although there are other properties in the surrounding area that contain similar physical 

characteristics (oceanfront location, existing nonconforming structures, beach erosion, 

etc.), there are few properties with the exact set of circumstances as the subject property. 

• It is staff’s opinion that the subject property has unique conditions peculiar to the property 

and that such conditions are not common to the neighboring properties. 

 

3. Sec. 156.167(A)(3) - The hardship did not result from actions taken by the applicant or 

the property owner.  The act of purchasing the property with knowledge that 

circumstances exist that may justify the granting of a variance shall not be regarded as a 

self-created hardship. 

 

• When constructed under Dare County’s purview in 1981, the residence at 131 Buffell Head 

Road was located significantly further to the west of Atlantic Ocean and oceanfront dune.  

It’s location in relationship to the first line of stable natural vegetation at that time would 

have complied with the Town’s current setback standards. 

• The applicants have not subsequently enlarged the decks or conducted any activities that 

exacerbated the situation. 

• It appears that the hardship has resulted from erosion and westward movement of the beach 

and dune, which has moved the static vegetation line closer to the residence. 

• It is staff’s opinion that the hardship has not resulted from actions of the applicant. 

 

4. Sec. 156.167(D) - The requested variance is the minimum variance that will make possible 

the reasonable use of the land, building, or structure. 

 

• The Board of Adjustment must decide if a width of eight feet (8’) for the proposed decks 

is the minimum possible to allow reasonable use of the decks. 

• To comply with the 30-foot minimum setback standard, the currently eight-foot wide deck 

would have to be reconstructed at less than four feet in width, which is not very functional 

for a deck. 

• Staff notes that the requested variance is the minimum necessary to reconstruct the deck in 

its current configuration and location.  However, there are other options available for 

construction of some decking that would require either a lesser variance or no variance at 

all.  For example, one alternative that could be permitted is a reduction of the deck size to 

an 8’ by 8’ (64 square feet) structure, consistent with Town and CAMA allowances for 

dune deck structures. 

• The Board of Adjustment may wish to explore if other alternatives are available to provide 

reasonable use of the residence and decks.   

 

068



 

  Town of Duck, North Carolina 

Department of Community Development 

BOV 18-001, 131 Buffell Head Road 

 

 

Agenda Item 3a 
 

7 

5. Sec. 156.167(E) - Granting the variance will be in harmony with the general purpose and 

intent of the Zoning Ordinance. 

 

• Section 156.124(A) of the Zoning Ordinance contains a purpose statement outlining the 

intent of the Town Council when adopting these standards for structures within the primary 

and frontal dunes.  The ordinance reads, “It is the purpose of this section to develop 

regulatory standards which will assist with the preservation of a continuous dune system 

within the town, acknowledging the protective and aesthetic values that this feature 

provides.  Regulations are hereby established to limit structures within the dune system 

that are known to weaken its structural integrity.  Further, construction standards are 

established for dune walkover structures to minimize their impact on the dune, recognizing 

that these structures provide a safe and responsible mechanism to access the ocean beach.” 

• Constructing a new deck structure into the western side of the dune within the 30/60 foot 

minimum setback has the potential to weaken or compromise the stability of the dune. 

• However, it can be accurately debated that replacement of the decks within the same 

footprint will not cause further damage to the adjoining dune or weaken the dune’s 

structural integrity. 

• As the proposed decking is in the same location as decks that have existed within the dune 

for decades, it is staff’s opinion that the proposed project will not substantially damage the 

dune system and the proposed variance is consistent with the stated intent of the ordinance. 

 

6. Sec. 156.167(E) - Granting the variance will not be injurious to the neighborhood or 

otherwise detrimental to the public welfare. 

 

• The proposed project would replace the decks in their existing configuration.  So, while 

there will be temporary noise and activity impacts during construction, there will be no 

additional visual impact to the surrounding properties and neighborhood.  The decking and 

house will look much like it has in the past. 

• The location of the proposed decks is on the rear of the residence and minimally visible 

from Buffell Head Road.  The proposed decks will only be visible from adjoining 

properties to the north and south. 

• The applicant contacted both abutting property owners and has submitted emails from the 

adjoining properties to the north and south of the subject property (Attachment E).  James 

Rice, owner of 129 Buffell Head Road, expressed no objection to the proposed variance 

application.  Moses & Semiramis Kaloustian offered more measured comments on the 

application, supporting the variance “…as long as it does not impact our property at 133 

Buffell Head Road in any way.” 

• Based on the information available, it is staff’s opinion that granting the variance will not 

negatively impact the neighboring properties or be detrimental to the public welfare. 

 

 

069



 

  Town of Duck, North Carolina 
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BOV 18-001, 131 Buffell Head Road 
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8 

Staff Recommendation 

In summary, it is staff’s opinion that the applicant has provided sufficient evidence to show that 

the subject property contains a legitimate hardship due to the movement of the dune system 

westward over the past few decades.  The applicant has proposed a reasonable project to replace 

the existing, deteriorating decks with new, safer, sturdier decks in the same footprint.  It does not 

appear that granting the variance will negatively impact the adjoining dune system or any of the 

surrounding properties.   

 

• As outlined in detail above, it is staff’s opinion that the applicant has satisfied the conditions 

of Findings 1, 2, 3, 5, and 6.   

• Finding 4 may also be satisfied if the Board of Adjustment accepts that the dimensions of the 

proposed deck replacement are the minimum necessary to allow reasonable use of the decks. 

 

Provided that the Board of Adjustment finds that the variance is the minimum necessary, all 

findings will have been met and staff recommends APPROVAL of this variance application. 

 

 

 
ATTACHMENTS 

  

Applicant Exhibits: 

A. Variance Application 

B. Current As-Built Survey Dated 10/4/18 

C. Plat Dated 5/11/81 

D. Aerial Photograph Dated 9/3/10 

E.    Email Comments from Adjoining Property Owners 

 

Staff Exhibits: 

F. Location Map and Property Information 

G. Aerial Photograph Dated 7/17/06 

H. Aerial Photograph Date 2/3/18 

I. Aerial Photograph Comparison  

J.    Draft Order Approving the Variance 
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Applicant Exhibit B075
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From: M. K. Kaloustian chirogen@aol.com
Subject: From Moses K. Kaloustian and Semiramis Ayral-Kaloustian

Date: November 19, 2018 at 3:30 PM
To: vhatch1@verizon.net

November 19, 2018

Department of Community Development
Duck Board of Adjustment
P. O. Box 8369
1200 Duck Road
Town of Duck, N.C., 27949

Re: Joe and Vicki Hatch, 131 Buffellhead Road, Duck, N.C.

Dear Board Members,

We own the property adjacent to the Hatch’s property at 131 Buffellhead Road. 

We have no objections to a variance to the existing setback line for the
replacement of the decking on their house, as presented in their application, as
long as it does not impact our property at 133 Buffellhead Road in any
way. 

Sincerely yours,

Moses K. Kaloustian
Semiramis Ayral-Kaloustian

Applicant Exhibit E078

mailto:Kaloustianchirogen@aol.com
mailto:Kaloustianchirogen@aol.com
mailto:vhatch1@verizon.net


From: bigbuck089@gmail.com
Subject: Fwd: neighbor letter

Date: November 19, 2018 at 12:58 PM
To: vhatch1@verizon.net

Sent from my iPhone

Begin forwarded message:
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County of Dare, North Carolina
*Owner and Parcel informa�on is based on current data on file and was last updated on December 07 2018
Primary (100%) Owner Informa�on:
HATCH, JOSEPH L TRUSTEES TRE
HATCH, VICKI S TRE

 2340 LEEWARD SHORE RD 
 VIRGINIA BEACH VA 23451

Parcel Informa�on:
 Parcel: 009594000 PIN: 995011750342

District: 21- DUCK
 Subdivision: CAROLINA DUNES SECTION B

LotBlkSect: LOT: 141 BLK: SEC: B
Mul�ple Lots: -

 PlatCabSlide: PL: 6 SL: 59  Units: 1
Deed Date: 06/12/2015
BkPg: 2026/0710

 Parcel Status: ACTIVE

Property Use: RESIDENTIAL 131 BUFFELL HEAD RD

BUILDING USE & FEATURES Tax Year Bldg Value: $168,100 Next Year Bldg Value: $168,100
Building Use: BEACH BOX
Exterior Walls: MODERN FRAME Actual Year Built: 1981
Full Baths: 3  Half Baths: 0
Bedrooms: 5
Heat-Fuel: 3 - ELECTRIC
Heat-Type: 2 - FORCED AIR Finished sq� for building 1: 2832
Air Condi�oning: 4 -CENTRAL W/AC Total Finished SqFt for all bldgs: 2832

Disclaimer: In instances where a dwelling contains unfinished living area, the square footage of that area is
 included in the total finished sq� on this record. However, the assessed value for finish has been removed.

MISCELLANEOUS USE Tax Year Misc Value: $11,200 Next Year Misc Value: $11,200
Misc Bldg a:  (RG1)  FRAME OR CB DETACHED GARAGE  Year Built: 1990   sq�: 700

LAND USE Tax Year Land Value: $727,900 Next Year Land Value: $727,900
Land Descrip�on  :  21-Ocean front

TOTAL LAND AREA:  13000 square feet

Tax Year Total Value:  $907,200 Next Year Total Value:  $907,200

*Values shown are on file as of December 07 2018

Staff Exhibit F080
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BUFFELL HEAD

Town of Duck 
North Carolina 

131 Buffell Head Road 
prepared January 4, 2019

´
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Staff Exhibit G082
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Aerial Photograph Comparison

07/17/2006 02/03/2018
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● ● ●

TOWN OF DUCK BOARD OF ADJUSTMENT  

ORDER GRANTING A VARIANCE 

131 Buffell Head Road 

The Board of Adjustment for the Town of Duck, having held a public hearing on January 9, 2019 

to consider application number BOV-2018-001 submitted by Joseph & Vicki Hatch, a request for 

a variance to use the property located at 131 Buffell Head Road in a manner not permissible 

under the literal terms of the ordinance, and having heard all of the evidence and arguments 

presented at the hearing, makes the following FINDINGS OF FACT and draws the following 

CONCLUSIONS: 

1. It is the Board’s CONCLUSION that an unnecessary hardship would result from the strict

application of the ordinance.  This conclusion is based on the following FINDINGS OF FACT:

• The applicants have submitted a reasonable proposal to replace the existing oceanfront

decks in their current location.  The applicant is not seeking to expand the footprint or

size of the existing decks.

• The existing decks do not comply with current setback requirements from the static

vegetation line on the dune. Section 156.124(C)(2)(b) of the Town Code prevents

reconstruction of new decks in the same, nonconforming footprint as the existing decks.

• The current decking is decades old, not in good condition, and does not meet current

construction standards.  The applicant is seeking to upgrade the safety and sturdiness by

demolishing the existing decks and rebuilding them entirely.

• To comply with the 30-foot minimum setback standard, the currently eight-foot wide

deck would have to be reduced to less than four feet in width.  This width would not be

functional for a deck.

2. It is the Board’s CONCLUSION that the hardship results from conditions that are peculiar to

the subject property.  This conclusion is based on the following FINDINGS OF FACT:

• The hardship has resulted from erosion and westward movement of the beach and dune,

which has moved the static vegetation line closer to the residence.

Staff Exhibit J085



 

 

• Although there are other properties in the surrounding area that contain similar physical 

characteristics (oceanfront location, existing nonconforming structures, beach erosion, 

etc.), these properties do not have the exact set of circumstances as the subject property. 

 

3.  It is the Board’s CONCLUSION that the hardship did not result from actions taken by the 

property owner.  This conclusion is based on the following FINDINGS OF FACT: 

 

• When constructed under Dare County’s purview in 1981, the residence at 131 Buffell 

Head Road was located significantly further to the west of Atlantic Ocean and oceanfront 

dune.  The location of the decks in relationship to the first line of stable natural 

vegetation at that time would have complied with the Town’s current setback standards. 

• The applicants have not subsequently enlarged the decks or conducted any activities that 

exacerbated the situation. 

• The hardship has resulted from erosion and westward movement of the beach and dune, 

which has moved the static vegetation line closer to the residence. 

 

4.  It is the Board’s CONCLUSION that the requested variance is the minimum variance that 

will make possible the reasonable use of the land, building, or structure.  This conclusion is 

based on the following FINDINGS OF FACT: 

 

• A width of eight feet (8’) for the proposed decks is a minimal dimension allowing 

reasonable use of the decks. 

• To comply with the 30-foot minimum setback standard, the currently eight-foot wide 

deck would have to be reconstructed at less than four feet in width, which is not 

functional for a deck. 

 

5.  It is the Board’s CONCLUSION that granting the variance will be in harmony with the 

general purpose and intent of the Town of Duck Zoning Ordinance.  This conclusion is based on 

the following FINDINGS OF FACT: 

 

• Section 156.124(A) of the Zoning Ordinance contains a purpose statement outlining the 

intent of the Town Council when adopting these standards for structures within the 

primary and frontal dunes.  The ordinance reads, “It is the purpose of this section to 

develop regulatory standards which will assist with the preservation of a continuous dune 

system within the town, acknowledging the protective and aesthetic values that this 

feature provides.  Regulations are hereby established to limit structures within the dune 

system that are known to weaken its structural integrity.  Further, construction standards 

are established for dune walkover structures to minimize their impact on the dune, 

recognizing that these structures provide a safe and responsible mechanism to access the 

ocean beach.” 

• Replacement of the decks within the same footprint will not cause further damage to the 

adjoining dune or weaken the dune’s structural integrity. 

 

6.  It is the Board’s CONCLUSION that granting the variance will not be injurious to the 

neighborhood or otherwise detrimental to the public welfare.  This conclusion is based on the 

following FINDINGS OF FACT: 
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• The proposed project would replace the decks in their existing configuration.  The 

decking and house would look much like it has in the past and there would be no 

additional visual impact to the surrounding properties and neighborhood. 

• The location of the proposed decks is on the rear of the residence and minimally visible 

from Buffell Head Road. 

• Abutting property owners have submitted emails from owners of the adjoining properties 

to the north and south (Attachment E).  James Rice, owner of 129 Buffell Head Road, 

expressed no objection to the proposed variance application.  Moses & Semiramis 

Kaloustian offered more measured comments on the application, supporting the variance 

“…as long as it does not impact our property at 133 Buffell Head Road in any way.” 

 

THEREFORE, as all of the variance criteria have be met, IT IS ORDERED that the application 

for a VARIANCE be APPROVED. 

 

ORDERED this    day of    , 20  . 

 

 

             

        Chairman 

 

 

NOTE:  Each decision of the Board is subject to review by the superior court by proceedings 

in the nature of certiorari.  If an aggrieved party is dissatisfied with the decision of this Board, 

a petition may be filed with the clerk of superior court within thirty days after the date this 

order is filed in the Planning and Zoning Office or after a written copy thereof is delivered to 

every aggrieved party who has filed a written request for such copy with the secretary or 

chairman of the board at the time of its hearing of the case, whichever is later.  The decision 

of the board may be delivered to said aggrieved party by personal service or by registered or 

certified mail return receipt requested.   
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Joseph & Vicki Hatch Variance
Duck, NC

Site Atlantic 
Ocean

Currituck Sound

NC-12

USACE Pier
0.9 miles
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131 Buffell Head Rd.
(2/3/2018 Imagery)

Site Static Vegetation Line

Atlantic Ocean
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131 Buffell Head Rd.
(2/3/2018 Imagery)

Static Vegetation Line

~60’ CAMA Setback

094



131 Buffell Head Rd.
Birdseye View From East

(2/5/2018 Imagery)
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131 Buffell Head Rd.
Birdseye View From South

(2/3/2018 Imagery)

~60’ CAMA Setback

Static Vegetation Line
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131 Buffell Head Rd.
Birdseye View From North

(2/3/2018 Imagery)

~60’ CAMA Setback

Static Vegetation Line
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131 Buffell Head Rd.
(Photo Date: 01/15/2019)
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131 Buffell Head Rd.
(Photo Date: 01/15/2019)
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131 Buffell Head Rd.
(Photo Date: 01/15/2019)
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131 Buffell Head Rd.
(Photo Date: 01/15/2019)
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