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STATE OF NORTH CAROLINA BEFORE THE
COASTAL RESOURCES COMMISSION
COUNTY OF PERQUIMANS CRC-20-13
IN THE MATTER OF THE PETITION FOR RECOMMENDATION OF THE DIRECTOR
RULEMAKING BY: OF THE DIVISION OF COASTAL
MANAGEMENT
THOMAS & JUDITH LAMPLEY

INTRODUCTION

Thomas S. Lampley and Judith A. Lampley (Petitioners), have submitted a Petition for
Rulemaking (Petition) pursuant to N.C.G.S § 150B-20, N.C.G.S § 113A-124, and 15A NCAC 7]
.0605 requesting repeal and/or revision of certain provisions contained in 15A NCAC 7H .0209
Coastal Shorelines.

The Petition requests that the rule governing exceptions to non-water dependent uses within the
30-foot buffer area of the rules for the Coastal Shorelines Area of Environmental Concern (AEC),
found at 15A NCAC 7H .0209(d)(10), be amended to expand non-water dependent uses within the
buffer to include “patio-like structures no larger than 200 square feet and constructed in such a
manner as to avoid potential storm water runoff into adjacent waterways...” through the inclusion
of an additional exception in 15A NCAC 7H .0209(d)(10). Specifically, Petitioners seek to allow
up to 200 square foot patios composed of materials such as pavers, bricks, stone, slate or similar
materials spaced in sand, and sited at least four feet from bulkheads with at least a two-inch lip
above the ground. The exception would also allow fire pits up to six feet in diameter and 18 inches
high to be located within the patio area.

Under 7H .0209, the Coastal Shorelines AEC includes the Estuarine Shorelines and Public Trust
Shorelines subcategories. Estuarine shorelines are defined as those non-ocean shorelines extending
from the normal high water level (NHW) or normal water level (NWL) along the estuarine waters,
estuaries, sounds, bays, fresh and brackish waters, and public trust areas as set forth in an
agreement adopted by the Wildlife Resources Commission and the Department of Environmental
Quality. The Estuarine Shoreline AEC extends from NHW or NWL landward a distance of 75 feet
except in areas adjacent to waters classified as Outstanding Resource Waters (ORW) by the
Environmental Management Commission (EMC), where it extends 575 feet. Public Trust
Shorelines are located within the 20 coastal counties but inland of the dividing line between coastal
fishing waters and inland fishing waters, and extend 30 feet landward of NHW or NWL. Pursuant
to 15A NCAC 7H .0209(e), the Commission’s buffer shall not apply in areas where the EMC has
adopted regulatory buffer areas that are wider and more restrictive (Neuse and Tar-Pamlico river
basins).
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While development is generally prohibited within the 30-foot buffer, the Commission’s rule lists
ten exceptions. Petitioners propose additional exceptions as follows, (proposed changes in bold).
A copy of the full text of 15A NCAC 7H .0209 is included in this packet.

Petitioners’ Proposed Amendments to 15A NCAC 7H .0209(d)(10)(K)

(10) Within the Coastal Shorelines category (estuarine and public trust shoreline AECs),
new development shall be located a distance of 30 feet landward of the normal water
level or normal high water level, with the exception of the following:
(K) Residential, patio-like structures no larger than 200 square feet,
provided:

(i) The surface of the patio is composed of materials such as
pavers, bricks, stone, slate, or similar, spaced in sand so as to
provide for water drainage within the 200 square foot surface
area;

(ii) Any development in the 30-foot buffer zone may not be closer
than 4 feet from a bulkhead and be situated on level ground;

(iii) The development must be surrounded with mature vegetation;

(iv)  The location must be separated from the water by a bulkhead
that shall have a 2-inch lip above the vegetated area; and

) Inclusion of a gas fire pit, not to exceed 6 feet in diameter, 18
inches in height, and with drainage directly into in-situ ground,
shall be permitted, if constructed within the patio area.

HISTORY OF THE COMMISSION’S 30-FOOT BUFFER RULE

As background for this response, Staff reviewed Commission’s meeting materials from the period
during the development of the 30-foot Buffer Rule, copies of which are attached to this Director’s
Response. This information was also presented to the Commission at the September 2019 meeting
as part of a discussion on potentially expanding non-water dependent uses in the 30-foot buffer to
include up to 200 square feet pervious/permeable materials (pavers) in the buffer according to the
associated installation requirements of the N.C. Division of Energy, Minerals and Land Resources’
(DEMLR) Stormwater Design Manual, specifically DEMLR’s Best Management Practices
standards (15A NCAC 02H .1055 MDC FOR PERMEABLE PAVEMENT).

Buffer Rule Development

The Commission’s consideration of upland development impacts to adjacent estuarine water
quality began in 1985 with a report on urban stormwater runoff and management strategies to
mitigate those impacts. A 1996 NC Sea Grant analysis of current AEC standards found they were
not specific enough to protect critical estuarine habitats, specifically submerged aquatic vegetation,
shallow sand bottom, oyster reefs, salt marshes, fish nursery areas and anadromous fish spawning
areas. Fish kills, algal blooms, shellfish closures and increased coastal development during the late
1990’s once again brought the issue of estuarine water quality to the Commission’s attention.
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In September 1997, as stated in a memo to the Commission, Staff reviewed the Commission’s
existing regulatory program and concluded that “additional protection is needed to implement the
intent of the Coastal Area Management Act and the Commission’s management goals for the
Estuarine System Area(s) of Environmental Concern (AEC)” identifying five areas for review,
including regulatory jurisdiction, different development zones, vegetated buffers, density and
estuarine shoreline stabilization. With nonpoint source pollution becoming an increasing concern,
the CRC in 1998 began a rulemaking effort to expand the Estuarine Shoreline AEC beyond the
limit of the inland waters boundary through the Public Trust Areas AEC. The scientific basis for
such an AEC is summarized in a January 7, 1998 memo to the Commission, attached.

A January 9, 1998 memo provided the Commission with information on methods to mitigate,
protect and restore the quality of North Carolina’s estuarine system through the use of vegetated
buffers, shoreline stabilization methods, and impervious surface area density. The portion of this
memo specific to vegetated buffers summarizes relevant scientific studies at the time. Staff
recommended rule changes to require buffers along all shoreline types within the Commission’s
jurisdiction, and recommended the creation of a panel to develop specific rule language. The
meeting minutes of the Commission’s Implementation and Standards (“I&S”’) Committee from the
January 23, 1998 meeting are attached and describe the discussion of both January 1998 memos
noted above.

A March 9, 1998 memo to the Commission from the 1&S Committee indicates that it had spent
the prior nine months looking at shoreline jurisdiction rules, and made recommendations on how
the Commission should proceed with rulemaking to both add a Public Trust Shoreline AEC
upstream of the inland/coastal fishing waters line, and to update the rules for the Estuarine
Shoreline AEC, including adding vegetated buffers. This memo indicates that at the time, the
EMC’s buffer for ORW was 30 feet, and for Nutrient-Sensitive Waters (“NSW”) (at the time, the
Neuse River Basin) was 50 feet. On page 8 of this memo, it shows a proposed 50-foot buffer for
most waters and a 100-foot buffer for ORW/PNA/NSW designated waters.

A November 18, 1998 version of “Coastal Shoreline Protection Initiative: A Summary of the
Commission’s Draft Proposals” shows that the proposal was changed to a 75-foot vegetated buffer
for all Coastal Shorelines AECs (both Estuarine Shoreline and Public Trust Shoreline AECs).
Within the 75-foot buffer, water-dependent structures were allowed within the first 50 feet and
within the last 25 feet, up to 200 square feet of “accessory structures” could be built.

The first version of the Commission’s 30-foot Buffer Rule was the subject of 40 public hearings
in coastal counties in 1999, and nearly 400 people commented on the rule, voicing opinions both
in favor and in opposition. The Commission’s 30-foot Buffer Rule was adopted in November 1999
after adding exceptions, and took effect in August 2000.

An October 24, 2000 memo to the Commission’s 1&S Committee noted that at the Commission’s
request, Staff surveyed the most common existing development within a 30-foot buffer area, and
in this memo, Staff recommended what non-water dependent uses should be allowed within the
30-foot buffer based on their having little or no impact to water quality.
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A March 2001 DCM informational sheet considering additional exceptions to the 30-foot Buffer
Rule is attached. A July 2, 2001 memo to the Commission made recommendations for additional
changes to the buffer rule exceptions that were being considered.

Recent Buffer Rule Discussions

In April 2017, Petitioners developed an approximately 450 square foot paver brick patio and fire
pit along a portion of their bulkhead adjacent to Yeopim Creek. Petitioners did not contact DCM
Staff to discuss this proposed development and whether it required a CAMA permit. On
September 25, 2017, DCM issued a Notice of Violation No. 17-15A for the unauthorized
development of the patio and fire pit in the 30-foot buffer area.

In November 2017, DCM issued a Notice of Continuing Violation No. 17-15A, which noted that
DCM was looking into Petitioners’ request to keep the development in place while seeking a
variance or an appeal. In accordance with Commission Rules, requests for variances and appeals
may be submitted upon the denial of a permit but are not to be submitted subsequent to the
undertaking of unauthorized development until restoration of the site has occurred. It was later
decided that the Petitioners could apply for a permit, have it denied, and seek a variance on both
the procedural issues (the requirement to undertake site restoration before applying for a
permit/seeking a variance) as well as a variance to retain the paver patio in the 30-foot buffer. The
variances were heard at the Commission’s February 2019 meeting, at which the Commission
granted the variance on the procedural issue but denied the variance to keep the paver patio in the
30-foot buffer (variance order attached). After the denial of the variance, Petitioners per agreement
with DCM removed all but 200 square feet of the patio and fire pit with the intention of submitting
a petition for rulemaking at the September 2019 CRC meeting. The Lampleys submitted, but then
withdrew a petition just prior to the September 2019 meeting. The Commission went ahead with
a discussion on the issue, and, by consensus, rejected the concept of a rule change that would allow
an exception for up to 200 square foot of permeable patios within the 30-foot buffer area. That
exception would have incorporated DEMLR’s Best Management Practices standards (15A NCAC
02H .1055 MDC FOR PERMEABLE PAVEMENT) by reference in the rule, and limited such
development to 200 square feet, similar to the Commission’s existing limitation on slatted,
elevated decks.

Further restoration of the site (removal of the remaining 200 square feet of patio and firepit), as

required under the original Notice of Violation, is pending the outcome of this new petition for
rulemaking.
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ITEMS OF NOTE FROM THE BUFFER RULE HISTORY

Staff’s review of these documents shows several items of note as it relates to this Petition for
Rulemaking, including:

e The development of the 30-Foot Buffer Rule was extensive and thorough, taking several
years and including significant public input.

e The development of the 30-Foot Buffer Rule was part of a larger effort to improve water
quality and preserve ecological systems within the estuarine system, as directed by the
provisions of the CAMA.

e The 30-Foot Buffer attempts to mitigate the effects of turbidity, nutrient loading and
contaminants on aquatic habitats. The Commission focused on a buffer zone, and
particularly a vegetated buffer zone, due to their ability to effectively trap sediment and
pollutants, absorb nutrients from surface runoff, enhance wildlife habitat, and reduce the
speed of runoff thereby controlling erosion. Additionally, the Commission discussed the
benefits of a shoreline buffer for the protection of scenic and aesthetic quality.

e The grading/excavation/landscaping provision [15A NCAC 7H .0209 (d)(10)(G)] was
originally restricted to 500 square feet, with anything in excess of 500 square feet having
to be certified by a licensed design professional so that it would not increase stormwater
runoff into adjacent estuarine and public trust waters. This provision was removed in 2001
at the recommendation of DCM Staff as the limited amount of fill typically associated with
shoreline stabilization projects did not warrant the expense of having it certified by a
licensed design professional.

e The only exceptions to the original buffer rule were for water-dependent structures. The
exceptions were later expanded in 2001 after DCM Staff conducted research on common
non-water dependent uses within the buffer at that time. The specific uses considered were
pile-supported signs and billboards, crab shedders, residential wells and pump houses,
decks/observation decks, fences, grading/excavation/landscaping not associated with
shoreline stabilization, stormwater detention ponds, and swales for stormwater. The intent
was to include non-water dependent uses typically found along public trust and estuarine
shorelines that could be authorized with little impact to water quality, ecological, or
aesthetic values.
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DIRECTOR’S RECOMMENDATION REGARDING PETITIONERS’ PROPOSAL

The Commission’s rules currently restrict development within the 30-foot buffer to water-
dependent uses [See 15A NCAC 7H .0209(D)(10)(a)], and to a list of ten non-water-dependent
structures which have limited impacts to water quality (pile-supported signs and fences, elevated
and slatted wooden boardwalks, crab shedders, and decks/observation decks). The exceptions also
allow grading, excavation, landscaping, and wetland fill when authorized through a permitted
shoreline stabilization project.

In justifying the requested rule change, Petitioners state:

“Outdoor patios near the water are becoming ubiquitous and not atypical of landscaping projects
overall. Additionally, as the result of new products and engineering techniques, patios and fire
pits can be designed with appropriate protective measures (regardless of the permeability of the
surface) and be as non-impactful as current non-water use exceptions.”

Petitioners propose no engineering standards, instead relying on a “2-inch barrier lip” associated
with a bulkhead cap which would be intended to capture stormwater on the property and allow of
gradual infiltration of any runoff from the patio. Likewise, the allowance of an up to 6-foot
diameter gas fire pit associated with the patio area only requires drainage “into in situ ground” to
address stormwater concerns.

The Commission’s management objective for the Coastal Shorelines AEC at 15A NCAC 7H
.0209(c) requires that all shoreline development be compatible with the dynamic nature of coastal
shorelines in a manner that perpetuates their biological, social, aesthetic and economic values. The
use standards limit development activities to those that will not be detrimental to the public trust
rights and the biological and physical functions of the estuarine system. The use standards further
require all development projects to limit impervious surfaces within the AEC, and limit those areas
not allowing natural drainage to only what is necessary to service the primary purpose of the lot
being developed (15A NCAC 7H .0209(d)(2). The buffer area has been identified as critical to the
protection of water quality since its inception, and the Commission has consistently restricted
encroachment of impervious surfaces within the 30-foot buffer. Current Commission rules prohibit
new impervious surfaces in the buffer except through a variance granted by the Commission.

The Division is opposed to the use of bulkhead caps as a means to capture and pond stormwater
on waterfront properties. The Division of Water Resources has standards for stormwater control
measures incorporating retention (15A NCAC 02H .1050), which include provisions for sizing,
slopes, erosion protection, excess flows, dewatering, and an operation & maintenance plan. As the
Petitioners’ proposal does not address these standards, the Division of Coastal Management asserts
that the simple ponding of stormwater on properties could cause significant impacts to water
quality, habitat value, and aesthetics on an individual property, flooding on adjacent properties,
and cumulative adverse impacts if applied to all Coastal Shorelines AECs within the Commission’s
jurisdiction.

The Commission had a firm basis for the initial adoption of its 30-Foot Buffer Rule and has been
consistent in restricting non-water dependent amenities within the buffer that could undermine the
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purposes and effectiveness of the buffer since its adoption in 2000. While the Commission has
granted some variances, it has usually involved the encroachment of a habitable principal structure
into the buffer, and these variances have almost always been conditioned on the use of an
engineered stormwater system. These conditions include a stormwater management plan meeting
I15A NCAC 7H .0209(d)(10)(J)(iv) — requiring the first one and one-half inches of rainfall from
all impervious surfaces on the lot shall be collected and contained on-site in accordance with the
design standards for stormwater management for coastal counties as specified in 15A NCAC 02H
.1005.; that the stormwater system be designed by and certified by an individual who meets
applicable State occupational licensing requirements for the type of system proposed; certification
that the stormwater system has been installed in accordance with the permit; and an assurance that
the obligation for operation and maintenance of the stormwater management system becomes a
permanent obligation of future property owners.

The Division does not agree that the proposed rules offer a higher level of protection from
stormwater runoff and associated impacts to water quality than the currently allowed exceptions.
The Commission’s buffer rule exceptions allow for decks/observation decks that are limited to
slatted, wooden, elevated, and unroofed decks that do not singularly or collectively exceed 200
square feet. The provision for decks to be slatted and elevated is related to retaining the infiltration
capacity of the buffer, so as to not diminish the natural drainage of the property. Slatted, elevated
decks do retain the infiltration and nutrient removal functions of the subsurface inherently by their
design. However, it is recognized that they are not completely without impact and therefore limited
in overall size to 200 square feet. Elevated and slatted boardwalks perform similarly to elevated
decks in that they retain the infiltration and nutrient removal functions of the buffer. While the
petitioners’ proposal may prevent direct stormwater discharge to receiving waters, it does not
account for the loss of 200 square feet of the buffer’s nutrient removal function due to the
impervious nature of the materials used in construction of the patio and fire pit.

The Petitioners argue that the Coastal Shorelines AEC (15A NCAC 7H .0209) allows for 30%
impervious surface coverage, and that an allowance should be made for impervious surfaces within
the buffer area (first 30 feet of the 75 foot AEC) if existing/proposed development is below the
30% threshold. As mentioned above, the Commission had a clear intent with the initial adoption
of its 30-foot buffer. If the 30% threshold were inclusive of the buffer and the remaining portions
of the lot, impervious surfaces could end up being concentrated in the buffer, which is intended as
a relatively undisturbed strip of land that will reduce the volume and velocity of runoff and filter
pollutants.

Petitioners reference a previous discussion by the Commission (September 2019) regarding the
incorporation of advances in technology that are intended to address stormwater runoff associated
with traditional impervious surfaces. As described above, the Commission recently considered a
potential exception for the use of “pervious” or permeable pavers in accordance with DEMLR’s
Best Management Practices standards (15A NCAC 02H .1055 MDC FOR PERMEABLE
PAVEMENT). The Commission declined to include such provisions in the buffer rule, expressing
concerns about the use of these materials, and noting issues surrounding maintenance and efficacy.

Petitioners assert that the existing standards are excessively burdensome, restrictive, and

unnecessary, while their proposal would prevent “...plain rainwater — not contaminated water or
pollutants...” from entering adjacent surface waters as runoff. In implementing a buffer along
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Coastal Shorelines, the Commission has relied on scientific studies (See CRC-19-26, attached, for
additional information on the Commission’s development of the buffer rule), which show the
ability of vegetated buffers to address non-point source runoff from upland areas that may be
conveyed by rainwater. By slowing sheet flow across undeveloped soil and vegetation and
maintaining limitations on impervious surfaces, buffers have been shown to be an effective
strategy in protecting the state’s estuarine system. The Petitioners’ proposal would increase
impervious surfaces on individual lots, and could have significant impacts if authorized in buffer
areas along over 10,000 miles of estuarine shorelines in North Carolina.

CONCLUSION
In conclusion, my recommendation is that the Commission deny the petition for rulemaking.

This the 27th day of May 2020.

FOR THE DIVISION OF COASTAL MANAGEMENT

S

Dr. Braxton C. Davis, Director
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Thomas S. Lampley
Judith A. Lampley
108 Virginia Court

Hertford, NC 27944

252-232-8677
Jlampley1227 @gmail.com

January 26, 2020

Via U.S. and Electronic Mail

Mr. Braxton Davis

Director

Division of Coastal Management
400 Commerce Avenue
Morehead City, NC 28557

Re: Petition for Rulemaking to Amend 15A N.C. Admin. Code 07H.0209
Mr. Davis:

The undersigned Petitioners hereby file this Petition for Rulemaking (Petition) pursuant to and in
accordance with the North Carolina Administrative Procedure Act, N.C. Gen. Stat. § 150B-20 and 15A
N.C. Admin. Code 07J.0605. These provisions allow any person wishing to adopt, amend, or repeal a
rule of the North Carolina Coastal Area Management Act (CAMA) to submit a Rulemaking Petition to the
Division of Coastal Management (DCM).

Before presenting our Petition below, however, we would like to thank you and the DCM staff for taking
the earlier initiative to determine the Commission’s interest in undertaking rulemaking for the purpose
of expanding the very limited non-water dependent exceptions that currently exist for development
within the 30-foot buffer zone. However, we were disappointed in hearing the Commission’s lack of
interest in undertaking further rulemaking as it was presented.

Unfortunately, what DCM presented did not address the specific issues we would like the Commission to
consider, and as a result, warrants further consideration by the Commission, as outlined in our Petition
for Rulemaking below.

In order to ensure that all shoreline development be compatible with the dynamic nature of coastal
shorelines in a manner that perpetuates their biological, social, aesthetic, and economic values while
also enabling all of its citizens to enjoy the widest range of beneficial uses of these areas, Petitioners
seek to amend 15A N.C. Admin. Code 07H.0209(d)(10) by adding an additional exception to the non-
water dependent uses currently listed in the rule that are allowed within the 30-foot buffer zone along
Coastal Shorelines. (Attached as Exhibit A.)
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The following sections of this Petition provide the information that is required of Rulemaking Petitions
as set forth in 15A N.C. Admin. Code 07).0605.

I. TEXT OF THE PROPOSED RULES
The text of the proposed rule is attached hereto as Exhibit B.

Il. STATEMENT OF REASONS FOR ADOPTION OF THE PROPOSED RULE

The current rules allow for a limited number of non-water dependent exceptions to development within
the 30-foot buffer along the Coastal Shoreline. Petitioners desire to expand on those non-water
dependent uses by adding an exception that would have the equivalent impact, if not less of an impact,
on the water quality and the environment than do other current allowable exceptions. Petitioners’
proposed rule would add an exception (K) to allow patio-like structures no larger than 200 square feet
and constructed in such a manner as to avoid potential storm water runoff into adjacent waterways and
have little impact to water quality, ecological and aesthetic values.

It is important to remember that the intent of the restrictions on development within the 30-foot buffer
is to prevent storm water runoff into adjacent waterways and negative impact on water quality.! As
such, the focus and measure of merit in allowing further exceptions to development within the 30-foot
buffer should be their collective effect on these characteristics. Provided the development does not
allow for storm water runoff or negative impact on water quality, it should be allowed as an additional
exception. The determination as to the allowability of our proposed new exception should not be
dependent upon whether a permeable surface retains its permeability over time (as raised by the
Commission at its September 18, 2019 hearing as a reason for denying DCM’s suggestion for
rulemaking.) Instead, it should be based on how the overall design of the development impacts storm
water runoff, and thus water quality, taken in its totality. This key point was not addressed in the
Commission hearing and is at the crux of our Petition for Rulemaking.

In developing the current exceptions to the 30-foot buffer rule, the DCM staff researched common non-
water dependent uses within the buffer zone that might be allowed provided they would cause little
impact to water quality, ecological and aesthetic values.?

Petitioners believe that not only would their proposed additional exception meet or exceed those
criteria, but also would allow greater use by private property owners of their waterfront property, a
stated intent of NC’s environmental protection rules. (NCEPA § 113A-3)

Outdoor patios near the water are becoming ubiquitous and not atypical of landscaping projects overall.
Additionally, as the result of new products and engineering techniques, patios and fire pits can be
designed with appropriate protective measures (regardless of the permeability of the surface) and be as
non-impactful as current non-water use exceptions. When properly installed to specific standards, such
as those included in the proposed rule, patio-like structures will not increase the risk of hazards
associated with coastal storms, erosion, and flooding and could protect the estuarine shoreline against
such risks as well if not better than the current rules.

1 Memorandum dated October 24, 2000, from Mike Lopazanski to 1&S Committee and N.C. Division of Coastal Management
publication attached as Exhibit E.
2 Recommendation of the Director of the Division of Coastal Management, CRC-19-18, July 8, 2019.
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The specified criteria in the proposed rule would ensure there is no negative impact to the waterways or
surrounding environment through storm water runoff, while at the same time permitting the widest
beneficial use of the environment.

The proposed rule would require residential property owners seeking a permit to build a patio within
the 30-foot buffer zone to limit the size of the patio-like structure to no more than 200 square feet,
which is consistent with the total expanse allowed under one of the current exceptions (Exception F).
The surface of the patio shall be composed of materials such as pavers, bricks, stone, slate, or similar,
and spaced on a sand base so as to provide for water drainage within the 200 square foot surface area.
The proposed rule would also require that the patio be placed no closer to a bulkhead than 4 feet and
on level ground. It would also require that the 4-foot buffer area, and all areas surrounding the
development, be filled with natural vegetation and that there be at least a 2-inch lip between the
vegetated area and the bulkhead. Should the resident also be seeking a permit to include a gas fire pit,
the fire pit would have to be constructed within the 200-square foot patio area and may not exceed 6
feet in diameter and 18 inches in height with drainage directly into in-situ ground.

Another concern that the Commission expressed at its September 18, 2019 hearing was the extra DCM
enforcement time that would be necessary to monitor levels of permeability of development within the
30-foot buffer, presumably assuming no other vegetative barrier or mitigations such as a barrier lip at
the bulkhead would be in place to prevent runoff. However, the new rule proposed in this Petition
would require no further permitting and enforcement time on the part of DCM than currently is
required. The rule is straightforward and requires the individual requesting the permit to have all of the
required criteria met and signed off on by the proper authorities prior to submitting the request for a
permit. DCM would only need to check that what the permit requester has submitted meets the rule’s
criteria, which is the same as is required under the current exceptions.

Overall, adding this proposed exception would allow North Carolina private waterfront property owners
to have greater use of their property from which to enjoy the benefits of being on the water and a
unique natural environment, while causing no harm, risk to health or safety, or degradation to the
environment — again, all key objectives of the North Carolina Environmental Policy Act (NCEPA). The
proposed exception is also a less arbitrary exception to the current non-water dependent use rules, and
is more protective of the environment and water quality, than currently allowed exceptions.

Petitioners’ proposed rule would remain consistent with the spirit and intent of North Carolina’s
environmental laws and regulations and not be detrimental to the public trust rights and the biological
and physical functions of the estuarine system. Those laws and regulations were designed to protect
the environment and waterways AND provide its citizens safe, healthful, productive, and aesthetically
pleasing surroundings as well as the widest range of beneficial uses of the environment. (NCEPA §
113A-3).

It has been almost 20 years since the current rules have been adopted and it is time to update them
based on new and more innovative designs. It is the Petitioners’ desire that DCM undertake a more
comprehensive review of the current rules for non-water dependent uses within the 30’ buffer zone.
The Petitioners’ proposed rule is offered as an example of how the current rules could be amended to
achieve this purpose.
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lll. STATEMENT OF EFFECT ON EXISTING RULE

The proposed rulemaking will amend section 15A N.C. Admin. Code 07H.0209(d)(10). The proposed rule
is not expected to affect any other existing rules.

IV. DATA IN SUPPORT OF PROPOSED RULE

A. Petitioners’ proposed exception to the rule offers a higher level of protection from storm water
runoff and less impact on water quality than do a number of currently allowable exceptions and

practices.

Exception F, for example, currently permits the construction of a 200-square foot raised slatted wooden
deck that could be placed right at the waterline or bulkhead, without regard to the underlying ground
water absorption characteristics (i.e. heavily clayed ground that could reduce water absorption and
result in runoff) or the added protection of a raised lip. Exception F includes no board spacing
requirements or required distance from the water or height above the ground. Such a deck, with even a
notional 1/8 inch spacing between each board, would consist of over 193 square feet of non-pervious
material (over 96% of the surface), not even including the impervious pilings and substructure necessary
to support the decking. Also, under the current rule, such a deck would likely result in runoff going
directly into the water, as the rule requires no barriers or lip around the deck to prevent runoff from
entering the water.

Notably, under our proposed rule, a 200-square foot patio-like structure (with spaced pavers on a sand
base) would provide approximately the same square footage of impervious material as currently
allowed under Exception F, but would also require such a patio to have a minimum of 4 feet between
the patio and the water and be surrounded by mature vegetation and a 2-inch barrier lip (above which
the water would have to rise to produce any runoff). If the patio-like structure included a 6-foot
diameter open gas fire pit (even assuming no natural drainage from the spaced paver patio, which
would not be the case under the proposed rule), the amount of impervious surface drops to 172 square
feet or 11 percent less impervious surface than is already allowed under Exception F. Far more storm
water is likely to run off from that allowable wooden deck than from the patio-like structure described
in the proposed rule.

It should also be noted that Exception F was not derived through any engineering study or through
empirical data supporting the rationale for this exception. Rather, like the other exceptions under 15A
N.C. Admin. Code 07H.0209(d)(10), it was purely a notional standard arrived at by surveying typical non-
water dependent uses within the 30-foot buffer area in the vicinity.> Normally such provisions are
derived through professional engineering associations, building codes or through engineering studies
that can validate their effectiveness—or excessive restrictiveness. This was not the case here when
these exceptions were enacted. The 200-square foot raised wood deck criteria was an arbitrary
exception without qualification. It was allowed because it did not have or would have very little impact
to water quality. What we propose is not only more effective in preventing impact to the water quality
than what is currently allowed, but also has been time-tested as proof of its effectiveness, with
engineering studies validating this (previously submitted to DCM on an earlier appeal on this issue).

3 Recommendation of the Director of the Division of Coastal Management, CRC-19-18, July 8, 2019.
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Additionally, the proposed rule also is far less likely to cause storm water runoff than is currently
allowed under Exception D to the rule in question. (15A N.C. Admin. Code 07H.0209(d)(10)(D)).
Exception D permits an unlimited length of up to 6-foot wide, elevated, slatted, wooden boardwalk that
could be placed directly along the water’s edge. For the same empirical reasons cited above, this
permissible exception would clearly have far greater runoff consequences than what is proposed in this
Petition.

Furthermore, under the current rule, there is no prohibition against having both Exception D and
Exception F on the same piece of property within feet of each other. These two structures together
would clearly cause more storm water runoff and negative impact to water quality than what
Petitioners’ propose, and yet this would be allowable development under the current rule.

Another example of an allowable practice that could be more hazardous to water quality than
Petitioners’ proposal is allowing a yard that sloops down to the water with no barrier or bulkhead to
prevent storm water runoff from the yard going directly into the water. (Exhibit D). Such a condition
clearly introduces fertilizer, herbicides and other contaminants directly into the water—far more
hazardous runoff than what Petitioners are proposing. Again, the current exceptions for non-water
dependent uses within the 30’ buffer zones are arbitrary, without any empirical data support, and are
potentially more harmful to the environment than what the Petitioners propose.

Finally, 15A NCAC 07H .0209(d)(2), which allows for 30 percent of the Area of Environmental Concern
(AEC) (that area which is 75 feet from the shoreline) to have impervious areas, should be taken into
consideration. Where the development on the lot does not exceed the allowable amount, there ought
to be some consideration given to the reduced overall impact of the total lot development as it pertains
to storm water runoff. For example, to the extent that the impervious area within the AEC is
significantly less than permitted, some additional allowance ought to be permitted within the 30-foot
buffer, as it is already reducing total runoff from the property at large. Moreover, this rule also allows
for greater than 30 percent as long as “the applicant can demonstrate, through innovative design, that
the protection provided by the design would be equal to or exceed the protection by the 30 percent
limitation,” which the proposed rule does.

To be clear, Petitioners are not suggesting that any of the above current rule or exceptions be changed.
The above examples are offered merely to demonstrate that what is being proposed in this Petition
protects the environment better than existing exceptions do.

Current exceptions for development within the 30-foot buffer are too restrictive and do not allow for
other structures such as that outlined in the Proposed Rule that are equally if not more protective of
water quality, ecological and aesthetic value.

B. DCM'’s suggested use of the “DEQ Stormwater Design Manual, Section C-5" is excessively
burdensome, restrictive and unnecessary when other more effective mitigations are readily available.

DCM previously has suggested that the stringent requirements of 15A NCAC 02H.1055, implemented in
“DEQ Stormwater Design Manual, Section C-5,” be incorporated into any patio-like development within
the 30-foot buffer zone. Consequently, at the September 18 hearing, the Commission focused almost
exclusively on the permeability of any development surface, regardless of its location relative to the
shoreline or any additional protective measures to prevent runoff. However, as stated earlier in this
Petition, the focus should not be on permeability, which is what 15A NCAC 02H.1055 addresses, but on
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how the design and construction of the development will impact storm water runoff and water quality
taken in its totality.

The C-5 criteria were developed and incorporated into the NCAC for the purpose of implementing G.S.
143-215.1, which “requires permits for control of sources of water pollution by providing the
requirements and procedures for application and issuance of state NPDES permits for a discharge from
an outlet, point source, or disposal system discharging to the surface waters of the state, and for the
construction, entering a contract for construction, and operation of treatment works with such a
discharge.” (15A NCAC 02H.0101) This rule was designed primarily for major construction projects such
as roadways and large parking lots where vehicular pollutants are an inherent and a major concern to
the protection of the waterways. It was not designed for the construction of a 200-square foot
residential patio within the 30-foot buffer zone, with a surrounding vegetated barrier, and a 2-inch lip
between the patio and the water or bulkhead—all being mitigating measures prohibiting any possible
runoff. Applying such a standard would be excessively burdensome, restrictive and unnecessary when
other more effective mitigations are easily available.

What the Petitioners are requesting is not an exception that will allow for the discharge of waste or pre-
treated waste into the surface waters of the state as was intended to be covered by the above-stated
rule. At most, any highly improbable runoff under the proposed rule would be plain rainwater—not
contaminated water or pollutants that 15A NCAC 02H.1055 was designed to prevent. Applying C-5
criteria for a 200-square foot residential patio is excessive and overly burdensome for the purposes
under discussion and more importantly, adds less protection to the water quality than what the
Petitioners propose.

Clearly, there is more than one method to achieve the same objective of preventing runoff and negative
impact on water quality. In fact, even C-5 allows for the use of other types of materials provided they
“demonstrate that the design functions adequately hydraulically and structurally.”

Again, regardless of the permeability of a 200-square foot patio-like surface, especially with an open fire
pit in the middle, if it is built on a relatively level surface, at least 4 feet from a bulkhead, surrounded
completely by mature vegetation, and with a 2-inch lip between the vegetation and the bulkhead, there
is virtually no possibility of storm water runoff that would negatively impact the adjacent water quality.

Petitioners suggest that the focus should be on the whole of the proposed patio-like structure,
mitigation measures and their impact on storm water runoff, water quality, ecological and aesthetic
values, and not solely on the permeability of the specific materials used.

V. STATEMENT OF THE EFFECT OF THE PROPOSED RULE ON EXISTING PRACTICES

The proposed rule will allow North Carolina private waterfront property owners to have greater use of
their property from which to enjoy the benefits of being on the water and a unique natural
environment, while causing no harm, risk to health or safety, or degradation to the environment. The
proposed rule would not create any additional workload to DCM and would not require further
maintenance inspections. The specified criteria in the proposed rule will ensure there is no negative
impact to the waterways or surrounding environment while at the same time permitting the widest
beneficial use of the environment.
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VI. NAME AND ADDRESS OF PETITIONERS

Thomas S. Lampley
Judith A. Lampley
108 Virginia Court
Hertford, NC 27944

Vil. CONCLUSION

The Coastal Resources Commission (CRC) has a duty to adopt rules to create “safe, healthful, productive
and aesthetically pleasing surroundings,” and to attain “the widest range of beneficial uses of the
environment without degradation or risk to health or safety” and “it shall be the policy of the state to
seek such for all of its citizens.” (NCEPA § 113A-3)

Declining to consider alternative methodologies for achieving equal or better protections to the
environment, while affording its citizens greater beneficial use of their properties, would be inconsistent
with the State’s policy.

Petitioners have proposed a rule that would allow the CRC to meet its obligation to protect NC
waterways, without the requirement for additional CRC follow-up inspections or additional work, while
still providing its citizens with a greater ability to enjoy those waterways.

The proposed rule is within the authority of the Commission and in the public interest.

For the reasons stated above, Petitioners request that the CRC adopt the proposed rule. Pursuant to
N.C. Gen. Stat. § 150B-20, the CRC has 120 days to make a final determination regarding this Petition.
Petitioners would appreciate the opportunity to discuss this Petition with the Commission. Petitioners
also would welcome guestions from DCM or the Commission at any time via phone (252-232-8677) or
email (jlampley1227@gmail.com.)

Petitioners appreciate the Commission’s consideration of their Petition.

Thomas Lampley .
9%04&0\ L_cf/wpiz/

Judith Lampley

cc Ron Renaldi
Mary L. Lucasse, Esq.
Christine A. Goebel, Esq.
Bob Steinburg, N.C. State Senator
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EXHIBIT A

15A N.C. Administrative Code 07H.0209(d)(10)

(10) Within the Coastal Shorelines category (estuarine and public trust shoreline AECs), new
development shall be located a distance of 30 feet landward of the normal water level or normal
highwater level, with the exception of the following:

(A) Water-dependent uses as described in Rule 07H .0208(a)(1) of this Section;
(B) Pile-supported signs (in accordance with local regulations);
(C) Post- or pile-supported fences;

(D) Elevated, slatted, wooden boardwalks exclusively for pedestrian use and six feet in width or
less. The boardwalk may be greater than six feet in width if it is to serve a public use or need;

(E) Crab Shedders, if uncovered with elevated trays and no associated impervious surfaces
except those necessary to protect the pump;

(F) Decks/Observation Decks limited to slatted, wooden, elevated and unroofed decks that shall
not singularly or collectively exceed 200 square feet;

(G) Grading, excavation and landscaping with no wetland fill except when required by a
permitted shoreline stabilization project. Projects shall not increase stormwater runoff to
adjacent estuarine and public trust waters;

(H) Development over existing impervious surfaces, provided that the existing impervious
surface is not increased;

(1) Where application of the buffer requirement would preclude placement of a residential
structure with a footprint of 1,200 square feet or less on lots, parcels and tracts platted prior to
lune 1, 1999, development shall be permitted within the buffer as required in Subparagraph
(d)(10) of this Rule, providing the following criteria are met:

(i) Development shall minimize the impacts to the buffer and reduce runoff by limiting
land disturbance to only so much as is necessary to construct and provide access to the
residence and to allow installation or connection of utilities, such as water and sewer; and

(i) The residential structure development shall be located a distance landward of the
normal high water or normal water level equal to 20 percent of the greatest depth of the lot.
Existing structures that encroach into the applicable buffer area may be replaced or repaired
consistent with the criteria set out in 15A NCAC 07 .0201 and .0211; and

(J) Where application of the buffer requirement set out in Subparagraph (d)(10) of this Rule
would preclude placement of a residential structure on an undeveloped lot platted prior to June
1, 1999 that are 5,000 square feet or less that does not require an on-site septic system, or on
an undeveloped lot that is 7,500 square feet or less that requires an on-site septic system,
development shall be permitted within the buffer if all the following criteria are met:
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(i) The lot on which the proposed residential structure is to be located, is located
between:

(1) Two existing waterfront residential structures, both of which are within 100
feet of the center of the lot and at least one of which encroaches into the buffer; or

(1) An existing waterfront residential structure that encroaches into the buffer
and a road, canal, or other open body of water, both of which are within 100 feet of the
center of the lot;

(i) Development of the lot shall minimize the impacts to the buffer and reduce runoff by
limiting land disturbance to only so much as is necessary to construct and provide access to the
residence and to allow installation or connection of utilities;

(iii) Placement of the residential structure and pervious decking shall be aligned no
further into the buffer than the existing residential structures and existing pervious decking on
adjoining lots;

(iv) The first one and one-half inches of rainfall from all impervious surfaces on the lot
shall be collected and contained on-site in accordance with the design standards for stormwater
management for coastal counties as specified in 15A NCAC 02H .1005. The stormwater
management system shall be designed by an individual who meets applicable State occupational
licensing requirements for the type of system proposed and approved during the permit
application process. If the residential structure encroaches into the buffer, then no other
impervious surfaces shall be allowed within the buffer; and

(v) The lots shall not be adjacent to waters designated as approved or conditionally
approved shellfish waters by the Shellfish Sanitation Section of the Division of Marine Fisheries
of the Department of Environmental Quality.



018

EXHIBIT B

15A N.C. Administrative Code 07H.0209(d)(10)(K)

(10) Within the Coastal Shorelines category (estuarine and public trust shoreline AECs), new
development shall be located a distance of 30 feet landward of the normal water level or normal
highwater level, with the exception of the following:

- . . (K) Residential, patio-like structures no larger than 200 square feet, provided

(i) The surface of the patio is composed of materials such as pavers, bricks, stone, slate, or
similar, spaced in sand so as to provide for water drainage within the 200 square foot surface area;

(ii) Any development in the 30-foot buffer zone may not be closer than 4 feet from a bulkhead
and be situated on level ground;

(iii) The development must be surrounded with mature vegetation;

(iv) The location must be separated from the water by a bulkhead that shall have a 2-inch lip
above the vegetated area; and

(v) Inclusion of a gas fire pit, not to exceed 6 feet in diameter, 18 inches in height, and with
drainage directly into in-situ ground, shall be permitted, if constructed within the patio area.
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QOctober 24, 2000 :
I&S 00-16
MEMORANDUM
TO:  1&S Committee

FROM: Mike Lopazanski
SUBJECT: Buffer Exceptions

At the September 28, 2000CRC meeting, the I&S Committee the 1&S
Commitiee was presenied with 2 fist of the most common existing
water dependent and non-water dependent uses iypically found in the
30" buffer area. The Commitiee felt there were some items which
could be authorized'since the uses did not have or would have very
little impact to water quality. Staff was instructed to provide
recommendations on which uses shouid be considered for buffer
exceptions at the Nevember meeting.

Attached is a list of activities recommended as buffer exceptions. Staff
‘believes that these uses or uses with limitations will have no significant
- impacts on water quality of adjacent public trust and estuarine waters.
Also attached for your information are two leiters received with regard
to bulkheads and retaining walls in the buffer. These uses will be
turther discussed at the upcoming meeting in Wrightsville Beach.
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Allowable Non-water Dependent Uses Within the 30° Buffer

Advertising Signs and Billboards

‘Boardwalks —
Crab Shedders —

Residential Wells &
Pumphouses

Decks/
Observation Decks -

Fences

Grading/Excavation/

Landscaping no associated

with shoreline stabilization
projects -

Stormwater Detention
Ponds

Swales for Stormwater

Must be exclusively for pedestrian use and
must be six feet in width or less. The
boardwalk may be greater than six feet in
width if it is to serve a public use or need.

Allowed if uncovered and elevated trays
with no associated impervious surfaces
except those necessary to protect the

pump.

Limited to wooden, elevated and unroofed
decks that shall not singularly or collectively
exceed 200 square feet.

No wetlands fill and must be certified by a
NC licensed design professional that there
will be no increase in stormwater runoff to
adjacent estuarine and public trust waters
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CRC considering additional exceptions to 30-foot buffer requirement

The N.C. Coastal Resources Commission (CRC)
will hold a public hearing in July on proposed
amendments to the rule requiring 2 30-foot bufier
along coastal shorelines.

The buffer rule, which iook effect last summer,
reguires new homes, businesses and other non-
waier-dependent siruciures 1o be built ai leasi 30
feet from the water along non-oceaniront coastal
shorelines Th&my*pmpaseuﬁﬁw wileisto
protect coastal wal onT nis camied by
stonmﬁerm If also will reduce flood risks,
because development will be iocated farther from

the waier.

The CRC is considering changing the rule io allow _
houses io be buili within the buffer on small

previously platted lots. The changes also would
allow ceriain struciures with non-water-dependent
uses — such as fences and unroofed decks — inside

the buster.

The proposed excepfions

The first excepfion would apply to undeveloped lois
that are:

E 5,000 sguare fest or less (7,500 square feat
or less if an onsite sepfic system is
required);

B piatied prior fo June 1, 1998;

H located in an intensely deveioped area
(houses present on both sides immediately
adjacent io the lot);

B pot located adjacent o approved or
conditionally approved shelliish waiers,

The exception would allow properly owners to align
their houses with those of their neighbors. They
would have 1o insiall a stormwater system fo coliect
and contain on site the first 122 inches of rainfail.

The excepfion would replace and expand 2
temporary version ihe CRC adopied lasi year in

response 1o a directive from the General Assembly. -
The temporary rule, which would remain effeciive
unfil the permanent version takes effect, only
covers lois that are:

B 5,000 square feet or less;

= piaited prior o June 1, 1999;

E locaied in intensely developed areas
{houses present on both sides immediately
adjacent o the ot).

Rule also proposes more flexibility
for owners of larger lots

The proposed permanani rule also would change
an existing exception for house consiruciion on
larger previously platied lots with configurations
that may prevent building outside the buffer. The
existing exception allows a new house 1o encroach
inio the buffer, but limits the amount of ground i
can cover ic 1,000 square fest.

The proposed exception would increase the
foolprint fimit to 1,200 square feel. The change
would aliow for the construction of homes that are
more consisient in size with existing structures.

Common uses inside the buffer

The second set of exceplions covers non-water-
dependent structures and aclivilies that commoniy
occur within 30 feet of the water but do not harm

water guality:

The ruie wouid aliow the following acliviies and
siruciures:

B pile-supporied signs that comply with local
govemnment standards;

® post- or pile-supported fences;

B elevated, slatted, wooden boardwalks that
are 6 feet wide or less and for pedestirian
use {they may be larger if they serve 2

Published March 2001 by the Nosth Camiine Division of Coasial Mansgement — Domna D. Mofii, Direcior
Raieigh: 9187332203 or {-BBESRCOAEST [ Elizaheth Cihy: 2522643201 ! Morehead City: 252-808-2808
Washingion: 252-048-5481 / Wilmington: 910-305-3000

public use or need);
DRy
)

E-mait- domionidesk@ncmail.nst / Web: domZ enrstate.nc.us
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B uncovered crab shedders that have
elevated trays and no associated
impervious surfaces except for those
needed to protect the pump;

B unroofed decks and observation decks that
are slatied, wooden and elevated and are
200 square feel or less in size;

B grading, excavation and landscaping with
no weiland fill except when required by a
pemmitied shoreline siabilization project
{projects shall not increase stormwater
runoff to adjacent estuarine and public trust
waters and shall be ceriified by a state-
licensed design professional);

® vertical expansion of existing structures, as
leng as the original fooiprint of the structure
is not increased.

Replacement of existing structures allowed

One provision of the buffer rule that will not change
is an exception that allows the replacement of
existing structures. If an existing non-water-
dependent structure becomes damaged fo the point
of needing to be replaced, the property owner may
rebuild the structure in its original footprint and to
its original dimensions, if the land is too small to
allow replacement outside the buffer.

EMC’s buffer rule takes precedence
in Neuse and Tar-Pam river basins

Another provision in the CRC's rules will remain
unchanged. The provision dictates that the buffer
requirement will not apply to those coastal
shorelines where the Environmental Management
Commission (EMC) adopts its own buffer
standards. The EMC enacis regulations to protect
water quality statewide. EMC buffer rules already
exist in the Neuse and Tar-Pamlico river basins.

What happens after the public hearing?

The CRC could vote on the amendments or send
them back to the Division of Coastal Management
staff for fine-tuning. Once the CRC adopts the
amended rule, it will go 1o the state Rules Review
Commission and the General Assembily. if neither

body raises objections, the rule would take effect in
summer 2002,

What the buffer does

The buffer plays an iniegral part in protecting North
Carolina's coastal waters. The polluhon addressed
by the buffer T :
rule — nonpoint
source pollution

AINLAWFIN. T0) Tama

S - (VST

—is the primary =0 DI NUSSELS
cause of T SR LT Ein i
decline in our

state’s coastal

waters. All land-disturbing actmties cause nonpoint
source pollution. Maintaining a buffer adjacent to
the estuarine and public trust shorelines can reduce
the discharge of sedimenis and other pollutants.

Controlling nonpoint source poliution is an urgent
need considering the rate at which our shorelines
are being developed and the increase in seasonal
and year-round populations in communities with
estuarine and public trust shorelines.

History of the coastal shoreline buffer rule

The 30-foot buffer requirement was the result of
more than two years of CRC discussions about
ways 1o increase protection of coastal water gquality.

The Division of Coasial Managemeni sought
exiensive public comment on the buffer rule,
conducting 40 public hearings in coastal counties in
1999. Nearly 400 people commented on the rule,
voicing opinions both for and against it. The CRC
adopted the rule in November 1998 afier adding
exceptions and other language suggested during
the hearings. it ook effect in August 2000.

Learn more at dem2.enr.state.nc.us, or call your
nearest Coastal Management office.

Elizabeth City — 252-264-3901

Morehead City — 252-808-2808

Raleigh — 919-733-2293 or 1-888-4RCOAST
Washington — 252-046-6481

Wilmington — 910-395-3800
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STATE OF NORTH CAROLINA BEFORE THE NORTH CAROLINA
COASTAL RESOURCES COMMISSION
COUNTY OF PERQUIMANS CRC-VR-18-05
)
IN THE MATTER OF: )
PETITION FOR VARIANCE ) FINAL AGENCY DECISION
BY THOMAS AND JUDITH LAMPLEY )

This matter was heard on oral arguments and stipulated facts at the regularly scheduled meeting
of the North Carolina Coastal Resources Commission (hereinafter Commission) on February 27, 2019 in
Morehead City, North Carolina pursuant to N.C. Gen. Stat. § 113A-120.1 and 15A NCAC 7J .0700, et
seq. Assistant General Counsel Christine A. Goebel, Esq. appeared for the Department of Environmental
Quality, Division of Coastal Management (DCM). Charles D. Evans, Esq. appeared on behalf of
Petitioners. Upon consideration of the record documents and the arguments of the parties, the
Commission adopts the following:

STIPULATED FACTS

1. Petitioners Thomas S. Lampley and wife Judith A. Lampley (“Petitioners”) own property
at 108 Virginia Court, Hertford, Perquimans County, North Carolina (the “Site”).

2. Petitioners obtained the Site, also known as Lot 19, Section EE, Bosher’s Point, Phase 3
of Albemarle Plantation by general warranty deed dated August 17, 2007 and recorded in Book 333, Page
641 of the Perquimans County Registry of Deeds. A copy of the deed is a stipulated exhibit.

3. The Site is adjacent to Yeopim Creek, which is designated as “inland waters” by the NC
Wildlife Resources Commission”, is classified as SC waters by the Environmental Management
Commission, and is closed to the harvest of shellfish by the NC Marine Fisheries Commission.

4. The Site is within the Public Trust Shorelines sub-category of the Coastal Shorelines
Area of Environmental Concern (“AEC”), which includes uplands within 30 feet landward of normal
water level.

5. After acquiring the property in 2007, Petitioners were granted General Permit No.

49979A on December 3, 2007 pursuant to the Coastal Area Management Act of 1974 (“CAMA”)
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authorizing the development of a bulkhead along the shoreline. A copy of this CAMA GP was provided
to the Commission as a stipulated exhibit. The bulkhead was built several months after the permit was
issued at the approximate normal water line.

6. Construction on the current residence began in October of 2015 and was completed in
November of 2016. No CAMA minor permit was required as all proposed development was landward of
the 30-foot wide Public Trust AEC. Petitioners moved into the house in November of 2016. A copy of the
site plan for Petitioners’ house was provided to the Commission as a stipulated exhibit.

7. In April 2017, Petitioners developed an approximately 450 square foot paver brick patio
and fire pit along a portion of their bulkhead adjacent to Yeopim Creek. A sketch of development was
provided as a stipulated exhibit. The pavers used to construct the patio and fire pit were not pervious
pavers. Petitioners did not contact DCM Staff to discuss this proposed development and whether it
required a CAMA permit. Petitioners used three separate contractors for the construction of the patio and
fire pit; Lazy Weekends Yard Care Services, LLC (NC Landscaping Contractors License #CL1002);
Crossroads Fuel Service, Inc. (NC License #20920); and KCI Associates of NC (NC License #0267644.)
Petitioners stated they were not aware that this development required a CAMA permit. A copy of
Petitioners’ Affidavit was provided to the Commission as an exhibit.

8. In September 2017, Petitioner applied to DCM for a CAMA General Permit to construct
a pier, platform, boathouse with lift and a PWC lift. CAMA General Permit No. 68701A was issued on
September 12, 2017 for the pier facility. As part of the permit issuance, DCM Field Representative Lynn
Mathis visited the Site on September 12, 2017. After issuing the permit, she observed the unpermitted
patio and fire pit within the 30-foot buffer area of the Public Trust Shorelines sub-category of the Coastal
Shorelines AEC. Ms. Mathis advised Petitioners that the patio constituted “development,” which is not
allowed within the 30-foot wide Public Trust Shorelines AEC, as set out in 15A NCAC 7H.0209 (d) (10).

9. On September 25, 2017, DCM issued a Notice of Violation No. 17-15A for the
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unauthorized development of the patio and fire pit. A copy of the Notice of Violation (NOV) was
provided to the Commission as a stipulated exhibit. With this NOV, DCM also included a restoration
plan, directing the Petitioners to remove the patio and fire pit which were located within the 30-foot
buffer area.

10. On November 9, 2017, DCM issued a Notice of Continuing Violation No. 17-15A, which
noted that DCM looked into Petitioners’ request to keep the development in place while seeking a
variance or an appeal. DCM verified that requests for variances and appeals may be submitted upon the
denial of a permit but are not to be submitted subsequent to the undertaking of unauthorized development
absent restoration. A copy of the CNOV was provided to the Commission as a Stipulated Exhibit.

11. On December 15, 2017, Petitioners wrote to DCM Director Braxton Davis, requesting
that he reconsider the issuance of NOV No. 17-15A and CNOV No. 17-15A and the associated
restoration plan. A copy of this letter was provided to the Commission as a stipulated exhibit.

12. On March 5, 2018, DCM Director Braxton Davis responded to Petitioners’ letter of
December 15, 2017. He notified Petitioners that he did not find sufficient ground to overturn the NOV or
change the restoration plan. He explained that paver patios and other hardscaping are “development”
which is not allowed within the 30-foot buffer. A copy of this letter is a stipulated exhibit.

13. On May 17, 2018, Petitioners sent a letter to Frank Jennings, DCM District Manager in
the Elizabeth City Office requesting that they be allowed to keep the patio and fire pit in place and also
seeking a hearing to dispute the violation. A copy of this letter was provided to the Commission as a
stipulated exhibit. Petitioners copied the letter to Director Braxton Davis and NC-Representative Bob
Steinburg (who is now a state senator).

14. Petitioners contacted Representative Bob Steinberg about their NOVs, and asked
Representative Steinberg to meet with them and DCM staff. On April 5, 2018, Petitioners and

Representative Steinberg met with DCM District Manager Frank Jennings in the DCM Elizabeth City
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office. At this meeting, DCM explained the CAMA permit process and possible routes forward. A second
meeting was held at the DCM Washington Regional office on May 25, 2018 with Petitioners,
Representative Steinberg and DCM Director Braxton Davis. At or following the meeting, Director Davis
informed Petitioners they had three options: First, Petitioners could remove the patio and fire pit before
seeking a permit and variance. Second, Petitioners could leave the development in place while applying
for a permit and after the CAMA permit was denied, Petitioners could seek a procedural variance
relieving them of the requirement that they undertake restoration before applying for a permit/seeking a
variance and requesting a variance that would allow them to retain the paver patio in the 30-foot buffer.
Finally, Petitioners could seek a declaratory ruling.

15. Following the meetings with DCM, Petitioners indicated they planned to leave the
development in place while they applied for a CAMA permit. Once the application was denied (as it
would be as it constitutes development in the 30-foot buffer), Petitioners planned to seek a variance from
the Commission’s rules requiring that: a) restoration take place before a CAMA permit application is
accepted and processed, a permit is denied, and a variance is sought; and b) non water-dependent
structures be set back at least 30 feet from normal water level.

16. DCM also advised Petitioners that they could seek a declaratory ruling from the
Commission on the issue of whether the installation of paver patios and paver fire pits was “development’
as defined by G.S. 113A-103(5) or landscaping which DCM generally determines is not development. To
date, Petitioners have not submitted a request for a declaratory ruling.

17. On July 24, 2018, Petitioners filed their CAMA Minor Permit application with the DCM
Elizabeth City office, seeking authorization for the paver patio and fire pit which had been previously
constructed by Petitioners. A copy of the CAMA Minor Permit application and associated materials was
provided to the Commission as a stipulated exhibit. The Commission was also provided with the invoices

for the materials used to develop the patio and fire pit.
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18. As part of the CAMA minor permit process, notice of the development was sent to the
adjacent riparian owners. The Commission was provided with copies of these notices as stipulated
exhibits. Both adjacent riparian property owners indicated they had no objection to the development of
the patio and fire pit.

19. On July 30, 2018, DCM denied Petitioners’ CAMA Minor Permit application as it was
inconsistent with several provisions, including the Commission’s rules requiring that restoration be
complete before a permit is requested, the permit is denied and a variance is sought from the Commission,
and from the provisions prohibiting development such as the paver patio and fire pit in the 30-foot buffer
of the Public Trust Shoreline AEC per 15 NCAC 7H.0209 (d)(10). A copy of the denial letter was
provided to the Commission as a stipulated exhibit.

20. In the denial letter, Petitioners were informed that the paver brick patio and fire pit did
not fall within the exception set forth in 15 NCAC 7H.0209 (d)(10)(G) which allows “Grading,
excavation and landscaping with no wetland fill ...” within the 30-foot buffer.

21. On August 8, 2018, Petitioner through counsel, Charles D. Evans, Esg. submitted a
Variance Petition, seeking a procedural variance from the Commission that would allow the variance to
proceed without first requiring Petitioners restore the affected area as required by 15A NCAC 7J.0204(e)
and a variance from the 30-foot buffer in order to keep the paver patio and fire pit constructed in the 30-
foot buffer.

22. Notice of the variance request was provided to the adjacent riparian property owners on
August 8, 2018. Copies of the required notice were provided as stipulated exhibits. No comments were
received prior to the Commission’s meeting.

23. For purposes of this variance request, Petitioners stipulated that the development and
construction of the paver brick patio and fire pit at the Site is inconsistent with the CAMA and the

Commission’s rules as explained in the July 30, 2018 denial letter.
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24, Petitioners have attached affidavits which describe their choice in purchasing this Site
and state they were unaware that a CAMA permit was needed for construction of the patio and fire pit in
the 30-foot buffer. Copies of these affidavits were provided to the Commission.

25. Petitioners engaged two engineering firms to provide studies in support of their claim that
as constructed, the paver patio and fire pit allow sufficient drainage and prevents any runoff into Yeopim
Creek, the adjacent waterway.

26. On October 9, 2018 following his inspection of the Site, Hal Goodman, P.E., SECB
submitted a sealed letter opinion regarding the paver patio and fire pit. A copy of the sealed opinion was
provided to the Commission. Mr. Goodman concludes that “there will be no stormwater runoff into
Yeopim Creek.”

27. Samir Dumpor, P.E., Regional Supervisor with DEQ’s Division of Energy, Mineral, and
Land Resources (“DEMLR”) reviewed the written description of how the patio and fire pit were
constructed, as well as the October 9, 2018 statement of Hal Goodman, P.E., SECB. In correspondence
with DCM on October 30, 2018, Mr. Dumpor noted that while the design will infiltrate some stormwater,
it was not designed pursuant to the DEQ Stormwater Design Manual’s chapter on Permeable Pavement. A
copy of that manual was provided to the Commission as a stipulated exhibit. In the manual, only the
infiltrating permeable pavement that is designed per the MDC (Minimum Design Criteria) may be
considered 100% pervious. In this particular case, the MDC 1, 2 and 5, as listed below, are not met.

MDC 1 - site-specific soil investigation - not provided,;

MDC 2 - The minimum separation between the lowest point of the subgrade surface and the
Seasonal High Water table (1 or 2 feet, depend on type of system used) - not provided:;

MDC 5 - Washed aggregate base materials shall be used. “Crush n’ run” does not meet that
criteria.

28. For these reasons, Mr. Dumpor believes that the patio and fire pit do not meet the

requirements of 15A NCAC 2H .1055.
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29. Under a subsequent sealed opinion letter, submitted January 14, 2019 to the Coastal
Resources Commission, Hal Goodman, P.E., SECB, supplemented his initial opinion letter of October 9,
2018, in response to the comments received from NCDENR and DEQ stating the following:

. MDC 1 — GET Solutions has been scheduled to come to the site and conduct a
subsurface investigation to determine the infiltration rate for the on-site soils;

. MDC 2 — The seasonal high water table has been measured to be approximately four
feet (4”) below the patio surface;

. MDC 5 - The four inch (4”) crushed stone base layer was placed and not compacted
so it will remain free draining and will not impede the infiltration of stormwater or
cause any runoff.

30. In addition, the finished grade of the patio slopes away from the bulkhead and Yeopim

Creek to a low point on the pavers so that any potential runoff that might not immediately drain through
the gaps in the pavers is temporarily contained on the low area of the patio as it infiltrates through the
gaps in the pavers, the non-compacted crushed stone base and into the pervious subgrade soil. A copy of
the sealed opinion letter is included in the Stipulated Exhibits provided to the Commission.

31. In a report dated January 14, 2019, signed and sealed by Gerald W. Stalls, Jr., P.E., GET

Solutions, Inc., Mr. Stalls provides the following opinion based upon GET’s shallow subsurface

exploration and hydraulic conductivity testing conducted in and around the site of the paver patio and fire

pit on January 7, 2019:

a. Testing indicated that the soil had a Unified Soil Classification System (USCS) of silty
sands and sand mixtures with some clay;

b. Permeability testing indicated a Ksat Value of 2.1977 inches of water drainage per hour
and a Ksat Classification of “Moderately High,” meaning the soil is fairly well-drained;
and

C. The report did not identify any restrictive clay layer that would cause water not to drain
properly.

A copy of the sealed report was provided to the Commission as a Stipulated Exhibits.

32. Samir Dumpor, P.E. of DEMLR reviewed the additional reports of Hal Goodman dated
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January 14, 2019 and Gerald Stalls dated January 14, 2019, which were submitted to DCM. Based on his

review, he commented to DCM on January 28, 2019, that “based on the report by GET Solutions, it
appears that MDC 1 and MDC 2 requirements are met, however; MDC 5 comment remains the same —
Washed aggregate base materials shall be used. “Crush n’ run” does not meet that criteria.” Mr. Dumpor
added as a reminder that “only the infiltrating permeable pavement that is per the MDC (Minimum
Design Criteria) may be considered as 100% pervious.”

33. Before DCM processed Petitioners” CAMA permit application and denial, DCM staff and
counsel formally consulted with CRC Counsel regarding whether restoration was mandatory before
allowing Petitioners to proceed with this variance request. Commission Counsel explained that DCM has
some discretion in how to respond to an applicant who undertakes development in an AEC without first
obtaining a CAMA permit, which is a prerequisite for a variance. Specifically, 15A NCAC 7H .0204(e)
authorizes DCM to proceed with enforcement and to require restoration “[i]f the violation substantially
altered the proposed project site, and restoration is deemed necessary.” The purpose of the restoration is
to allow DCM staff to assess the impacts. By implication, in situations where DCM staff can assess
impacts without first requiring restoration, DCM may process a permit application without requiring
restoration.

34. DCM agreed to allow the permit application and now the variance request to proceed
before restoration occurred and to allow Petitioners to request a procedural variance from this requirement
from this requirement.

35. On February 12, 2019, DCM submitted its Staff Recommendation to the Commission
recommending that Petitioners’ procedural variance be granted and its substantive request be denied on
the grounds that Petitioners failed to carry its burden to show each of the four factors on which a request

is granted.
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STIPULATED EXHIBITS

The Commission reviewed the following Stipulated Exhibits which are the record documents:

1.

2.

10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

1.

Deed to property at Book 333, Page 641

CAMA General Permit #49979A authorizing the bulkhead

Plans for Petitioners’ residence and building permit application

CAMA General Permit #68701A authorizing the pier and associated structures
September 25, 2017 NOV #17-15A with restoration plan

November 9, 2017 CNOV from DCM

December 15, 2017 letter from Petitioners to Director Davis

March 5, 2018 letter from Director Davis to Petitioners

May 17, 2018 letter from Petitioners to District Manager Jennings

July 24, 2018 CAMA Minor Permit Application with associated drawings and invoice
Notice to adjacent riparian owners of permit application

July 30, 2018 DCM Denial Letter

Notice to adjacent riparian owners of variance petition

Affidavits of Petitioners

Goodman opinion letter dated October 9, 2019

DEQ Stormwater Design Manual’s Permeable Pavement chapter.

Goodman opinion letter dated January 14, 2019

Stalls opinion letter dated January 14, 2019

PowerPoint with aerial and ground level photos of Site and surrounding area

CONCLUSIONS OF LAW

Petitioners’ first variance request is for a procedural variance from the Commission’s rule

at 15A NCAC 7J .0204(e) which requires that Petitioner restore of the affected area before the
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Commission will proceed with a request for a substantive variance. In its Staff Recommendation, DCM
agrees that it can fairly assess impacts of the unpermitted development without restoration. Accordingly,
DCM did not object to the Commission proceeding with the substantive variance request before
restoration was complete. Given the parties’ agreement, and based on its review of the stipulated facts and
exhibits, the Commission grants Petitioners’ request for a procedural variance and will proceed to the

merits of the Request.

2. The Commission has jurisdiction over the parties and the subject matter.
3. All notices for the proceeding were adequate and proper.
4. Turning to the substantive request for a variance from the 30-foot buffer rules, the

Commission affirmatively finds that Petitioners have failed to meet the requirements in N.C.G.S. § 113A-
120.1(a) and 15 NCAC 07J .0703(f) which must be found before a variance can be granted for the reasons
set forth below.

a. Strict application of the Commission’s 30-foot buffer rules will not cause
unnecessary hardships.

The Commission affirmatively finds that strict application of the Commission’s Rules for Coastal
Shorelines, including the public trust shorelines, will not cause Petitioners unnecessary hardships. These
rules are designed to ensure that development within the coastal shorelines is compatible with and does
not harm the biological and physical functions of the shoreline system. To that end, within the public trust
shoreline - the AEC located at the Site - new development is required to be located a distance of 30 feet
landward of the normal water level or normal high water level unless it fits within an exception. 15A
NCAC 07H .0209(d)(10). This rule is referred to as the Commission’s the 30-Foot buffer rule.

In its Staff Recommendation, DCM asserts that strict application of the 30-foot buffer rule will
not cause Petitioners unnecessary hardships. Specifically, DCM points out that although Petitioners
selected the lot because of the expansive views from the proposed house and patio locations, any

expectation that they could develop in the 30-foot buffer was unrealistic based on the long-standing 30-
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foot buffer rule adopted by this Commission in 1999 (before Petitioners purchased the Site). Petitioners
should have researched land use and other regulations or restrictions that applied to the Site, before
making the purchase, before deciding on the location of the house, patio and fire pit on the lot, and
certainly before constructing the patio and fire pit in the 30-foot buffer. If Petitioners had researched
applicable regulations, Petitioners could have opted not to buy the lot or they could have shifted the
location of the house, patio, or fire pit to avoid the 30-foot buffer area.

In analyzing this questions, the Commission points out that zoning ordinances limit what property
owners can do with their property within zoning districts. These restrictions are compensated for by
similar restrictions on neighboring property. "Such hardship, consistent with the hardship imposed on all
other pieces of property in the district, is not a ground for a variance." Arden H. Rathdopf, et al., The Law
of Zoning and Planning, § 58:5 (4th ed. Nov. 2018 update) (Emphasis added). To be considered an
unnecessary hardship, a hardship must be different in kind from those generally affecting properties in the
same zoning district. Dupont v. Zoning Bd. of Appeals of Town of Manchester, 834 A.2d 801, 803 (Conn.
2003) (citations and punctuation omitted); see also, Larrsen, supra, at §16. Likewise, the CAMA
provisions impose some degree of hardship on all property within the twenty coastal counties. As long as
the hardship is imposed on all similarly situated properties, such a restriction, without more, does not
provide grounds for a variance. Here, the 30-foot buffer rule applies to all non-oceanfront coastal
shorelines in North Carolina and is designed to programmatically limit development in the 30-foot strip
between the upland areas and the public trust shoreline in order to protect the public trust shoreline and
water resources. Protecting the shoreline is a valid and defensible purpose for keeping development out of
the buffer and does not cause any additional or unusual hardship in this case.

The variance process is designed to allow a landowner "to use or build on land in a way
prohibited by strict application of a zoning ordinance” if certain conditions are met. See, Laura Hunter

Dietz & Anne E. Melley, Variances, Generally; Authority to Grant, Strong's North Carolina Index 41
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Zoning 88107, 108, and 109 (Feb. 2019 update). It provides a means for a landowner to seek relief when
the hardship imposed on an individual parcel of land outweighs the public benefit sought by the
regulation and is out of proportion to the hardship shared in common with other property owners who also
benefit from the restrictions. The ability to issue a variance has been described as a “safety valve” which
waives strict application "of the zoning ordinance without sacrifice to its spirit and purposes.” Eric M.
Larsson, Proof of Hardship Necessary for Zoning Variance, 131 Am. Jur. Proof of Facts 3'd 253 (Nov.
2018 update). See also, Husnander v. Town of Barnstead, 139 N.H. 476,478,660 A.2d 477, 478 (1995)
citing 3 E. Ziegler, Rathkopf's The Law of Zoning and Planning, § 38.01[1] (4th ed. 1994). The purpose
of the variance process is to provide flexibility and to prevent practical difficulties and unnecessary
hardships resulting from strict interpretations of zoning ordinances. James A. Webster, Jr., Patrick K.
Hetrick & James B. McLaughlin, Jr., Webster's Real Estate Law in North Carolina § 18-19, at 874 (5th
ed.1999); see also N.C. Gen. Stat.§ 160A-388(d) (2009).
A petitioner has a heavy burden to establish in requesting a variance:

The power to grant variances from the strict application of zoning

ordinances should be carefully and sparingly exercised, because unless

great caution is used and variances are granted only in proper cases, the

whole fabric of town-wide and city-wide [and

coast-wide] zoning will be worn through in spots and raveled at the

edges until its purpose in protecting the property values and securing the

orderly development of the community is completely thwarted.
Larrson, supra, 813. To avoid rezoning by variance or spot zoning, variances should only be exercised in
exceptional cases. Lee v. Board of Adjustment, 226 N.C. 107, 111,37 S.E. 2d 128, 132 (1946).

There "is no simple formula™ for determining if a hardship is an unnecessary hardship. Each

variance request is considered on a case-by-case basis on the evidence presented. Adam Lovelady,

Variance Standards: What is Hardship and When is it Unnecessary? Coates Canons: NC Local

Government Law Blog (May 27, 2014), https://canons.sog.unc.edu/variance-standards-what-is-hardshi

p-and-when-is-it-unnecessary/ Factors relevant to an assessment of whether a hardship is unnecessary



https://canons.sog.unc.edu/variance-standards-what-is­hardshi%20p-and-when-is-it-unnecessary/
https://canons.sog.unc.edu/variance-standards-what-is­hardshi%20p-and-when-is-it-unnecessary/
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may include such things as whether the property suffers a hardship out of proportion to other
similarly situated properties, whether there is some condition peculiar to the property causing the
hardship, or whether the spirit, purpose, and intent of the 30-foot buffer rule would be harmed by
granting the request.

The Commission affirmatively finds that Petitioners have failed to demonstrate that the 30-foot
buffer rule burdens their property more than other similarly situated property owners, in a way that is
different in kind than other similarly situated properties, or because of some peculiar condition of the
Site’s location, size, or topography (see section b below). For these reasons, the Commission
affirmatively finds that Petitioners have failed to establish the first factor without which a variance can be
granted.

b. Petitioners have not shown that the hardship results from conditions peculiar to
Petitioner's property.

The Commission affirmatively finds that Petitioners have failed to demonstrate that any hardship
results from conditions peculiar to the property. Specifically, there is nothing about the location, size,
topography, or other site conditions that cause a hardship for this property. Petitioners assert that the
hardship is caused by the location of their property on the waterfront. In other words, Petitioners’
argument is that their hardship is caused by the fact that Petitioners’ preferred location for the patio and
fire pit is in the public trust AEC. This argument is not persuasive. Petitioners are required to get a
CAMA variance and permit before building in the public trust AEC. The fact that Petitioners’ preferred
location for the fire pit and patio is on the edge of the Site in the AEC is not a condition peculiar to the
property. Petitioners’ situation is the same as that of any other person whose preferred location for a
proposed development is in an area of environmental concern. Everyone whose proposed development is
located in an area of environmental concern is required to get a CAMA permit based on the CAMA
guidelines and regulations. Petitioners have not identified any peculiar location, size, topography, or other

site conditions that cause a hardship at this Site.
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In order to prevail on this factor, Petitioners are required to show that strict application of the
regulation causes an unequal burden on the property as a result of some unique aspect of the property
different than the burden on neighboring properties. Petitioners have not identified any peculiar
conditions in comparison with other waterfront properties that are subject to Coastal Area Management
Act regulations along the thousands of miles of coastal and oceanfront shorelines in North Carolina.
Accordingly, the Commission affirmatively finds that Petitioners have not demonstrated that this hardship
results from conditions peculiar to the property. Therefore, Petitioners have not met the second factor
required for the grant of its request for a variance.

C. Petitioners have failed to demonstrate that the hardship does not result from
their actions.

Petitioners claim that any hardship is caused by the location of the Site and since they did not
build or develop anything that changed this location, the hardship was not created by them. This argument
misses the point. In its Staff Recommendation, DCM assesses the relevant facts more directly. DCM
points out that Petitioners took title to this property in 2007, eight years after the Commission’s 30-foot
buffer rule was promulgated. Before buying the lot, Petitioners apparently failed to investigate (or
ignored) the land-use and other regulations or restrictions applicable to the waterfront lot that would limit
its development. In 2007, when Petitioner applied for and received a CAMA permit for a bulkhead,
Petitioners could have discussed what limitations applied to development of the lot with the CAMA
representative onsite. In 2010, when Petitioners had the lot surveyed, the surveyor included the “30°
CAMA Setback” line on the survey. This was another opportunity for Petitioners to determine the
implications of the 30-foot setback on development. See Stipulated Exhibit No. 10. In 2015, when the
house was constructed, Petitioners could have asked for information about the development restrictions
on the waterfront lot. Again, in the spring of 2017 when Petitioners constructed the patio and fire pit, they
could have contacted local or CAMA officials to ask if a permit was required for the project and if there

were any development restrictions that would apply to their plan. There was a series of missed
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opportunities when Petitioners could have asked questions of local and state officials about what
development restrictions applied to their lot and redesigned accordingly. If Petitioners had made these
inquiries as part of their due diligence before installing the patio and fire pit, they would have understood
that the patio and fire place were not allowed within the established 30-foot buffer. DCM contends that
the Petitioners’ stated lack of awareness of the 30-foot buffer is not a reason to grant a variance.

The Commission agrees that claimed ignorance of the law, cannot provide grounds on which to
grant a variance. Such a position makes a mockery of the protections provided by CAMA and the
Commission’s rules. The policy implications if the Commission were to take such a position would result
in untold harm. The Commission is charged with protecting coastal reasons through a considered plan of
allowing for responsible development. If property owners who have constructed unauthorized and
unpermitted development were able to get a permit after the fact by claiming ignorance of the law, the
programmatic protections of CAMA would disappear.

DCM also points out that Petitioners have other options for a patio and fire-pit development. For
example, the Commission’s 30-foot buffer rule allows an exception for the development of “slatted,
wooden, elevated and unroofed decks that shall not singularly or collectively exceed 200 square feet” in
the buffer. Such a deck, coupled with a movable fire pit would offer a similar amenity within the buffer
area on the lot without a variance. Additionally, as DCM pointed out in its staff recommendation, given
the large three-quarters acre lot (33,105 square feet), there is room outside the 30-foot buffer to develop a
similar-sized patio and fire pit.

Based on the stipulated facts and exhibits, the Commission affirmatively finds that by selecting
an option for development of a patio and fire-pit that is not consistent with the Commission’s rule,
Petitioners caused the claimed hardship. Petitioners were responsible for knowing the rules impacting
development in the 30-foot buffer. For these reasons, the Commission finds that any hardship was caused

by Petitioners’ actions. Thus, Petitioners have failed to establish the third factor required for a variance.
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d. Petitioners have failed to demonstrated that the requested variance is consistent
with the spirit, purpose and intent of the Commission’s rules, will secure public
safety and welfare, and will preserve substantial justice.

Petitioners have failed to demonstrate that (a) the requested variance is consistent with the spirit,
purpose and intent of the Commission’s rules, (b) will secure public safety and welfare, and (c) will
preserve substantial justice.

As an initial matter, DCM points out in its Recommendation, and the Commission agrees, the
issue before the Commission is not whether the proposed development is “landscaping” under the
Commission’s rules. If a petitioner contends that the DCM is misinterpreting the Commission’s rules, the
proper procedure is to seek a declaratory ruling from the Commission under 15A NCAC 7J .0601 - .0603
or appeal the permit denial to the Office of Administrative Hearings in accordance with 15A NCAC 7J
.0300 et seqg. As noted in the Stipulated Facts above, Petitioners were made aware that the declaratory
ruling process was available to them (SF 16), but did not request a declaratory ruling. Instead, Petitioners
proceeded with the variance process. The CAMA Permit Denial letter noted that the permit was denied, in
part, because the proposed development did not meet the definition of “landscaping” (SF 20). Petitioners
stipulated that “the development and construction of the paver brick patio and fire pit on Petitioner’s
property at 108 Virginia Court, adjacent to Yeopim Creek in Perquimans County is inconsistent with the
Coastal Area Management Act (CAMA) and the Commission’s rules noted in the July 30, 2018 denial
letter.” (SF 23) Given the procedural posture of this variance request, which does not allow Petitioners to
switch arguments after waiving the opportunity to dispute DCM’s interpretation of the rules, the
Commission will disregard Petitioners’ arguments related to the interpretation of “landscaping.”

i Request not consistent with spirit, purpose, and intent of 30-foot buffer rule.

The spirit, purpose, and intent of the Commission’s 30-foot buffer rule includes limiting
development on the shorelines which “serve as barriers against flood damage and control erosion between

the estuary and the uplands.” 15A NCAC 7H .0209(b). The Commission’s 30-foot buffer rule is intended
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“to ensure that shoreline development is compatible with the dynamic nature of coastal shorelines as well
as the values and the management objectives of the estuarine and ocean system.” The buffer reduces the
development footprint along coastal shorelines, reduces impervious surfaces, restricts impacts to view
sheds, retains habitat value, and keeps structures set back a minimum distance from hazards associated
with coastal storms, erosion, and flooding. While the Commission’s rules include an exception for up to
two hundred square feet of elevated, wood, slatted decking (15A NCAC 7H .0209(10)(F)), the overall
size of the patio and fire-pit exceeds this allowance by 250 square feet. In addition, impervious pavers
(not wood slatted decking) was used to construct Petitioners’ patio in the buffer.

Petitioners contend that the patio was designed and constructed to be permeable; that is, to allow
rainwater to infiltrate sufficiently so as not to interfere with sheet flow across the property and/or result in
increased volumes or rates of stormwater discharges into the adjacent waterbody. Certainly, the spirit,
purpose, and intent of the rule is to reduce impervious surfaces in the buffer area. However, a review of
the reports submitted by the Petitioners (Stipulated Exhibits 15, 17, 18) and the information provided by
Mr. Dumpor, an engineer with the NC DEQ Division of Energy, Mineral, and Land Resource’s
(DEMLR) indicate that Petitioners have failed to establish the patio and fire pit are permeable. From a
review of the engineering reports submitted, and the opinions provided by an engineer from DEMLR
regarding the design and materials used, the Commission is aware that Petitioners used impervious pavers
(as opposed to specially designed “pervious pavers”) and laid these over a “crush n’ run” foundation (this
product is also known as crusher run and is comprised of pulverized stone and stone dust) rather than over
“washed aggregate base materials.” The long-term impact of impervious materials, including settling of
the dust in the crush n” run has implications for the long-term performance of the design. Given the
materials with which the patio was construction, in Mr. Dumpor’s opinion, the patio does not meet the
design standards considered by DEMLR in evaluating permeable pavement for stormwater permitting

(See 15A NCAC 02H .1055).
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In light of the evidence provided in the stipulated facts, the Commission affirmatively finds that
Petitioners have failed to establish that the patio as designed results in a sufficiently permeable
development in the buffer to meet the spirit, purpose and intent of the 30-foot buffer rule.

ii. Development in the buffer fails to protect public safety and welfare.

The second assessment to be made is whether Petitioners’ request will impact public safety and
welfare. The Commission finds that the purpose of the 30-foot buffer is to keep development out of a
sensitive area in order to better protect the public trust area of environmental concern which in turn
protects the waters of the coast. The addition of development in the buffer has the potential to reduce
water quality and increase stormwater runoff. For these reasons, the Commission affirmatively finds that
Petitioners have not demonstrated the development in the buffer is appropriately sited or that it is
consistent with protecting public safety and welfare.

iii. Allowing Petitioners’ development to remain in the buffer does not promote
substantial justice.

Finally, the Commission affirmatively finds that granting Petitioners’ request for a variance to
allow the unauthorized development to remain in the buffer will not preserve substantial justice. The
Commission’s rules allow for certain considered exceptions allowing non-impactful development in the
protective buffer. Petitioners’ request for a 450 square foot patio built with a crush-and-run foundation
and impervious pavers is not designed to stand up over time and maintain the necessary permeability to
protect the natural resources the buffer was designed to protect. The request does not preserve substantial
justice when others seeking permits to develop in the buffer must either meet the exceptions under the
rule or show that the development was built with permeable materials so as to enhance permeability. In
addition, the development does not preserve substantial justice, where the area impacted by the
development is more than double the existing exception in the Commission’s rules allowing up to 250

square feet of wooden decking.

* * * * *
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For these reasons, the Commission affirmatively finds that Petitioners have failed to meet the
fourth factor required by N.C.G.S. § 113A-120.1(a).
ORDER
THEREFORE, the requested variance from the Commission’s 30-foot buffer rule to allow the
unauthorized development to remain in the buffer is DENIED.

This the 25" day of March 2019.

M. Renee Cahoon Chair
Coastal Resources Commission
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CERTIFICATE OF SERVICE

This is to certify that | have this day served the foregoing FINAL AGENCY DECISION upon the

following persons by the methods indicated below:

Thomas and Judith Lampley
108 Virginia Court
Hertford, North Carolina 27944

Charles D. Evans, Esq.
201 Ananias Dare Street
Manteo, NC 27954

Christine A. Goebel, Esq.Ass’t General Counsel
N.C. Department of Environmental Quality

217 West Jones Street

Raleigh, NC 27602

Braxton C. Davis, Director of DCM
Angela Willis, Assistant to Director
400 Commerce Ave.

Morehead City, NC 28557

Sean Tunney, President

Lazy Weekends Yard Care Services, LLC
124 Marine Dr., Unit 100

Edenton, NC 27932

H. Lynn Keffer, President
Crossroads Fuel Service, Inc.
700 Bedford St.

Chesapeake, VA 23322

KCI Associates of NC, PA
160 Mine Lake Ct., Suite 200
Raleigh, NC 27615

This the 25" day of March, 2019.

Certified Mail/ Return Receipt Requested

U.S. Mail and Electronically at
charlese@kelloggandevans.com

Electronically at
christine.goebel@ncdenr.gov

Electronically:
Braxton.Davis@ncdenr.gov
Angela.Willis@ncdenr.gov

US Mail

US Mail

US Mail
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Mary L. Lucasse, Special Deputy Attorney General
N.C. Department of Justice

P.O. Box 629

Raleigh, N. C. 27602
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ROY COOPER NORTH CAROLINA

Governor Environmental Quality

MICHAEL S. REGAN

Secretary

BRAXTON C. DAVIS

Director

CRC-19-26
August 30, 2019
MEMORANDUM
TO: Coastal Resources Commission
FROM: Mike Lopazanski

SUBJECT: Permeable Surfaces in the Buffer

A recent variance petition prompted a discussion of the Commission’s exceptions to non-water
dependent uses within the 30-foot buffer area of the rules for the Coastal Shorelines AEC, found
at 15A NCAC 7H .0209(d)(10)(G). The variance requested expansion of non-water dependent
uses within the 30-foot buffer area by allowing the use of impermeable materials (pavers) for a
patio.

The Coastal Shorelines Area of Environmental Concern (AEC) includes the Estuarine Shorelines
and Public Trust Shorelines subcategories. Estuarine shorelines are defined as “...those non-ocean
shorelines extending from the normal high water level (HWL) or normal water level (NWL) along
the estuarine waters, estuaries, sounds, bays, fresh and brackish waters, and public trust areas as
set forth in an agreement adopted by the Wildlife Resources Commission and the Department of
Environment and Natural Resources”. The Estuarine Shoreline AEC extends from NHWL or
NWL landward for a distance of 75 feet except in areas adjacent to waters classified as Outstanding
Resource Waters by the Environmental Management Commission (EMC), where it extends 575
feet. Public Trust Shorelines are located inland of the dividing line between coastal fishing waters
and inland fishing waters and extend 30 feet landward of NHWL or NWL. Pursuantto 15SA NCAC
7H .0209(e), the Commission’s buffer shall not apply in areas (Neuse and Tar-Pamlico) where the
EMC has adopted buffers.

Your rules currently restrict development within the 30-foot buffer to water-dependent uses
which are typically docks, piers, boat ramps, bulkheads and accessways. There are also
exceptions for limited non-water dependent uses which include pile supported signs; elevated,
slatted wooden boardwalks; crab shedders; decks/observation decks; grading, excavation, and
landscaping with no wetland fill except when required by a permitted shoreline stabilization
project.

The origin of the CRC’s Buffer rules began with the Commission's consideration of upland

development impacts to adjacent estuarine water quality in 1985 with a report on urban
stormwater runoff and management strategies to mitigate those impacts. Other reports followed

DEQ>
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Department of Environmental Quality

North Carolina Department of Environmental Quality | Division of Coastal Management
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including a 1996 NC Sea Grant analysis of current AEC standards concluding that the standards
were not specific enough to protect critical estuarine habitats, specifically seagrass beds, shallow
sand, oyster reefs, salt marshes, fish nursery areas and anadromous fish spawning areas.

Fish kills, algal blooms, shellfish closures and increased coastal development during the late
1990's once again brought the issue of estuarine water quality to the Commission's attention.

In September of 1997, Staff reviewed the Commission's existing regulatory program and
concluded that "additional protection is needed to implement the intent of the Coastal Area
Management Act and the Commission's management goals for the Estuarine System Area(s) of
Environmental Concern (AEC)" identifying five areas for review, including regulatory
jurisdiction, different development zones, vegetated buffers, density and estuarine shoreline
stabilization.

With nonpoint source pollution becoming an increasing concern, the CRC in 1998 began a
rulemaking effort to expand the Estuarine Shoreline AEC beyond the limit of the inland waters
boundary through the Public Trust Areas AEC and reviewed methods to mitigate, protect and
restore the quality of North Carolina's estuarine system through the use of vegetated buffers,
shoreline stabilization methods, and impervious surface area density. Staff recommended

rule changes to require buffers along all shoreline types within the Commission's jurisdiction.

The Commission spent most of 1998 reviewing the shoreline jurisdiction rules, and
recommendations on how to proceed with adding both a Public Trust Shoreline AEC upstream of
the inland/coastal fishing waters line, and to update the rules for the Estuarine Shoreline AEC to
include vegetated buffers.

In 1999 the CRC's draft proposals included a 75-foot vegetated buffer for all Coastal Shorelines
AECs (both Estuarine Shoreline and Public Trust Shoreline AECs). Within the 75-foot buffer,
water dependent structures were allowed within the first 50 feet and within the last 25 feet, up to
200 square feet of accessory structures could be built. This recommendation was later reduced to
a 30-foot buffer and was subsequently adopted in November of 1999 after adding exceptions and
took effect in August of 2000. The exceptions were the result of a Staff survey regarding the
most common existing development within a 30-foot buffer area, with recommendations of what
non-dependent uses should be allowed within the 30-foot buffer based on their having little or no
impact to water quality.

The Commission has had a clear intent since the initial adoption of its 30-foot buffer rule, and
since its adoption in 2000, has been consistent in not allowing non-water-dependent amenities
within the buffer that could undermine the purposes and effectiveness of the buffer. The buffer
area has been identified as crucial in protecting water quality by filtering contaminants from
runoff, allowing infiltration, stabilizing soil, slowing floodwaters and preserving the natural
character of the shoreline. When the Commission has granted variances, it has usually involved a
habitable structure, and these variances have typically been conditioned on the use of an
engineered stormwater system.

However, there have been advances in technology that are intended to address stormwater runoff
associated with traditional impervious surfaces. The use of “pervious” pavement, pavers and
associated installation requirements have been promoted by various institutions and the Division
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of Energy, Minerals and Land Resources’ (DEMLR) Stormwater Design Manual includes
specifications for construction of “hard” surfaces that capture stormwater through voids in the
materials surfaces.

The Commission’s buffer rule exceptions allow for decks/observation decks that are limited to
slatted, wooden, elevated and unroofed decks that do not singularly or collectively exceed 200
square feet. As the provision for decks to be slatted and elevated is related to retaining the
infiltration capacity of the buffer, development standards could be incorporated that allow
similarly functioning structures that also maintain the infiltration capacity of the buffer. If the
Commission is interested in allowing this type of amenity within the buffer area, the limitations
on non-water dependent structures could be amended to incorporate DEMLR’s Best
Management Practices standards (15A NCAC 02H .1055 MDC FOR PERMEABLE PAVEMENT)
for pervious pavement by reference in the rule and limiting such development to 200 square feet,
in a manner similar to the limitation on slated, elevated decks.

Staff looks forward to discussing the Buffer Rule and guidance for the development of
amendments at our upcoming meeting in Wilmington.
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SUBCHAPTER 7H - STATE GUIDELINES FOR AREAS OF ENVIRONMENTAL CONCERN

SECTION .0200 —- THE ESTUARINE AND OCEAN SYSTEMS

15A NCAC 07H .0209 COASTAL SHORELINES
(a) Description. The Coastal Shorelines category includes estuarine shorelines and public trust shorelines.

1 Estuarine shorelines AEC are those non-ocean shorelines extending from the normal high water
level or normal water level along the estuarine waters, estuaries, sounds, bays, fresh and brackish
waters, and public trust areas as set forth in an agreement adopted by the Wildlife Resources
Commission and the Department of Environmental Quality [described in Rule .0206(a) of this
Section] for a distance of 75 feet landward. For those estuarine shorelines immediately contiguous
to waters classified as Outstanding Resource Waters (ORW) by the Environmental Management
Commission (EMC), the estuarine shoreline AEC shall extend to 575 feet landward from the normal
high water level or normal water level, unless the Coastal Resources Commission establishes the
boundary at a greater or lesser extent following required public hearing(s) within the affected county
or counties.

2) Public trust shorelines AEC are those non-ocean shorelines immediately contiguous to public trust
areas, as defined in Rule 07H .0207(a) of this Section, located inland of the dividing line between
coastal fishing waters and inland fishing waters as set forth in that agreement and extending 30 feet
landward of the normal high water level or normal water level.

(b) Significance. Development within coastal shorelines influences the quality of estuarine and ocean life and is

(©

(d)

subject to the damaging processes of shore front erosion and flooding. The coastal shorelines and wetlands
contained within them serve as barriers against flood damage and control erosion between the estuary and
the uplands. Coastal shorelines are the intersection of the upland and aquatic elements of the estuarine and
ocean system, often integrating influences from both the land and the sea in wetland areas. Some of these
wetlands are among the most productive natural environments of North Carolina and they support the
functions of and habitat for many valuable commercial and sport fisheries of the coastal area. Many land-
based activities influence the quality and productivity of estuarine waters. Some important features of the
coastal shoreline include wetlands, flood plains, bluff shorelines, mud and sand flats, forested shorelines and
other important habitat areas for fish and wildlife.
Management Objective. All shoreline development shall be compatible with the dynamic nature of coastal
shorelines as well as the values and the management objectives of the estuarine and ocean system. Other
objectives are to conserve and manage the important natural features of the estuarine and ocean system so as
to safeguard and perpetuate their biological, social, aesthetic, and economic values; to coordinate and
establish a management system capable of conserving and utilizing these shorelines so as to maximize their
benefits to the estuarine and ocean system and the people of North Carolina.
Use Standards. Acceptable uses shall be those consistent with the management objectives in Paragraph (c)
of this Rule. These uses shall be limited to those types of development activities that will not be detrimental
to the public trust rights and the biological and physical functions of the estuarine and ocean system. Every
effort shall be made by the permit applicant to avoid or minimize adverse impacts of development to estuarine
and coastal systems through the planning and design of the development project. Development shall comply
with the following standards:

(1 All development projects, proposals, and designs shall preserve natural barriers to erosion, including
peat marshland, resistant clay shorelines, and cypress-gum protective fringe areas adjacent to
vulnerable shorelines.

2) All development projects, proposals, and designs shall limit the construction of impervious surfaces
and areas not allowing natural drainage to only so much as is necessary to service the primary
purpose or use for which the lot is to be developed. Impervious surfaces shall not exceed 30 percent
of the AEC area of the lot, unless the applicant can demonstrate, through innovative design, that the
protection provided by the design would be equal to or exceed the protection by the 30 percent
limitation. Redevelopment of areas exceeding the 30 percent impervious surface limitation shall be
permitted if impervious areas are not increased and the applicant designs the project to comply with
the rule to the maximum extent feasible.

3) All development projects, proposals, and designs shall comply with the following mandatory
standards of the North Carolina Sedimentation Pollution Control Act of 1973:



(4)

©)
(6)

()

)

)

(10)

049

(A) All development projects, proposals, and designs shall provide for a buffer zone along the
margin of the estuarine water that is sufficient to confine visible siltation within 25 percent
of the buffer zone nearest the land disturbing development.

(B) No development project proposal or design shall propose an angle for graded slopes or fill
that is greater than an angle that can be retained by vegetative cover or other erosion-control
devices or structures.

© All development projects, proposals, and designs that involve uncovering more than one
acre of land shall plant a ground cover sufficient to restrain erosion within 30 working days
of completion of the grading; unless the project involves clearing land for the purpose of
forming a reservoir later to be inundated.

Development shall not have a significant adverse impact on estuarine and ocean resources.

Significant adverse impacts include development that would directly or indirectly impair water

quality increase shoreline erosion, alter coastal wetlands or Submerged Aquatic Vegetation (SAV),

deposit spoils waterward of normal water level or normal high water, or cause degradation of
shellfish beds.

Development shall not interfere with existing public rights of access to, or use of, navigable waters

or public resources.

No public facility shall be permitted if such a facility is likely to require public expenditures for

maintenance and continued use, unless it can be shown that the public purpose served by the facility

outweighs the required public expenditures for construction, maintenance, and continued use.

Development shall not cause irreversible damage to valuable, historic architectural or archaeological

resources as documented by the local historic commission or the North Carolina Department of

Natural and Cultural Resources.

Established common-law and statutory public rights of access to the public trust lands and waters

in estuarine areas shall not be eliminated or restricted. Development shall not encroach upon public

accessways nor shall it limit the use of the accessways.

Within the AECs for shorelines contiguous to waters classified as ORW by the EMC, no CAMA

permit shall be approved for any project that would be inconsistent with rules adopted by the CRC,

EMC or MFC for estuarine waters, public trust areas, or coastal wetlands. For development

activities not covered by specific use standards, no permit shall be issued if the activity would, based

on site-specific information, degrade the water quality or outstanding resource values.

Within the Coastal Shorelines category (estuarine and public trust shoreline AECs), new

development shall be located a distance of 30 feet landward of the normal water level or normal

high water level, with the exception of the following:

(A) Water-dependent uses as described in Rule 07H .0208(a)(1) of this Section;

(B) Pile-supported signs (in accordance with local regulations);

© Post- or pile-supported fences;

(D) Elevated, slatted, wooden boardwalks exclusively for pedestrian use and six feet in width
or less. The boardwalk may be greater than six feet in width if it is to serve a public use or
need;

(E) Crab Shedders, if uncovered with elevated trays and no associated impervious surfaces

except those necessary to protect the pump;

(F) Decks/Observation Decks limited to slatted, wooden, elevated and unroofed decks that
shall not singularly or collectively exceed 200 square feet;

(G) Grading, excavation and landscaping with no wetland fill except when required by a
permitted shoreline stabilization project. Projects shall not increase stormwater runoff to
adjacent estuarine and public trust waters;

(H) Development over existing impervious surfaces, provided that the existing impervious
surface is not increased;
) Where application of the buffer requirement would preclude placement of a residential

structure with a footprint of 1,200 square feet or less on lots, parcels and tracts platted prior

to June 1, 1999, development shall be permitted within the buffer as required in

Subparagraph (d)(10) of this Rule, providing the following criteria are met:

(1) Development shall minimize the impacts to the buffer and reduce runoff by
limiting land disturbance to only so much as is necessary to construct and provide
access to the residence and to allow installation or connection of utilities, such as
water and sewer; and
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(i1) The residential structure development shall be located a distance landward of the
normal high water or normal water level equal to 20 percent of the greatest depth
of the lot. Existing structures that encroach into the applicable buffer area may
be replaced or repaired consistent with the criteria set out in 15A NCAC 07J .0201
and .0211; and

@) Where application of the buffer requirement set out in Subparagraph (d)(10) of this Rule
would preclude placement of a residential structure on an undeveloped lot platted prior to

June 1, 1999 that are 5,000 square feet or less that does not require an on-site septic system,

or on an undeveloped lot that is 7,500 square feet or less that requires an on-site septic

system, development shall be permitted within the buffer if all the following criteria are

met:

(1) The lot on which the proposed residential structure is to be located, is located
between:
) Two existing waterfront residential structures, both of which are within

100 feet of the center of the lot and at least one of which encroaches into
the buffer; or

I1) An existing waterfront residential structure that encroaches into the
buffer and a road, canal, or other open body of water, both of which are
within 100 feet of the center of the lot;

(i1) Development of the lot shall minimize the impacts to the buffer and reduce runoff
by limiting land disturbance to only so much as is necessary to construct and
provide access to the residence and to allow installation or connection of utilities;

(iii) Placement of the residential structure and pervious decking shall be aligned no
further into the buffer than the existing residential structures and existing pervious
decking on adjoining lots;

(iv) The first one and one-half inches of rainfall from all impervious surfaces on the
lot shall be collected and contained on-site in accordance with the design
standards for stormwater management for coastal counties as specified in 15A
NCAC 02H .1005. The stormwater management system shall be designed by an
individual who meets applicable State occupational licensing requirements for the
type of system proposed and approved during the permit application process. If
the residential structure encroaches into the buffer, then no other impervious
surfaces shall be allowed within the buffer; and

V) The lots shall not be adjacent to waters designated as approved or conditionally
approved shellfish waters by the Shellfish Sanitation Section of the Division of
Marine Fisheries of the Department of Environmental Quality.

(e) The buffer requirements in Paragraph (d) of this Rule shall not apply to Coastal Shorelines where the EMC
has adopted rules that contain buffer standards.
(f) Specific Use Standards for ORW Coastal Shorelines.

(1)

)

Within the AEC for estuarine and public trust shorelines contiguous to waters classified as ORW by
the EMC, all development projects, proposals, and designs shall limit the built upon area in the AEC
to no more than 25 percent or any lower site specific percentage as adopted by the EMC as necessary
to protect the exceptional water quality and outstanding resource values of the ORW, and shall:

(A) provide a buffer zone of at least 30 feet from the normal high water line or normal water
line; and
(B) otherwise be consistent with the use standards set out in Paragraph (d) of this Rule.

Single-family residential lots that would not be buildable under the low-density standards defined
in Subparagraph (f)(1) of this Rule may be developed for single-family residential purposes so long
as the development complies with those standards to the maximum extent possible.

(g) Urban Waterfronts.

(1)

Description. Urban Waterfronts are waterfront areas, not adjacent to ORW, in the Coastal

Shorelines category that lie within the corporate limits of any municipality duly chartered within the

20 coastal counties of the state. In determining whether an area is an urban waterfront, the following

criteria shall be met:

(A) the area lies wholly within the corporate limits of a municipality; and

B) the area has a central business district or similar commercial zoning classification where
there are mixed land uses, and urban level services, such as water, sewer, streets, solid
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waste management, roads, police and fire protection, or in an area with an industrial or
similar zoning classification adjacent to a central business district.
Significance. Urban waterfronts are recognized as having cultural, historical and economic
significance for many coastal municipalities. Maritime traditions and longstanding development
patterns make these areas suitable for maintaining or promoting dense development along the shore.
With proper planning and stormwater management, these areas may continue to preserve local
historical and aesthetic values while enhancing the economy.
Management Objectives. To provide for the continued cultural, historical, aesthetic and economic
benefits of urban waterfronts. Activities such as in-fill development, reuse and redevelopment
facilitate efficient use of already urbanized areas and reduce development pressure on surrounding
areas, in an effort to minimize the adverse cumulative environmental effects on estuarine and ocean
systems. While recognizing that opportunities to preserve buffers are limited in highly developed
urban areas, they are encouraged where practical.
Use Standards:
(A) The buffer requirement pursuant to Subparagraph (d)(10) of this Rule shall not apply to
development within Urban Waterfronts that meets the following standards:

(1) The development shall be consistent with the locally adopted land use plan;

(i1) Impervious surfaces shall not exceed 30 percent of the AEC area of the lot.
Impervious surfaces may exceed 30 percent if the applicant can demonstrate,
through a stormwater management system design, that the protection provided by
the design would be equal to or exceed the protection by the 30 percent limitation.
The stormwater management system shall be designed by an individual who
meets any North Carolina occupational licensing requirements for the type of
system proposed and approved during the permit application process.
Redevelopment of areas exceeding the 30 percent impervious surface limitation
shall be permitted if impervious areas are not increased and the applicant designs
the project to comply with the intent of the rule to the maximum extent feasible;

and
(ii1) The development shall meet all state stormwater management requirements as
required by the EMC;
(B) Non-water dependent uses over estuarine waters, public trust waters and coastal wetlands
shall be allowed only within Urban Waterfronts as set out below.
(1) Existing structures over coastal wetlands, estuarine waters or public trust areas

may be used for commercial non-water dependent purposes. Commercial, non-
water dependent uses shall be limited to restaurants and retail services.
Residential uses, lodging and new parking areas shall be prohibited.

(i1) For the purposes of this Rule, existing enclosed structures may be replaced or
expanded vertically provided that vertical expansion does not exceed the original
footprint of the structure, is limited to one additional story over the life of the
structure, and is consistent with local requirements or limitations.

(iii) New structures built for non-water dependent purposes are limited to pile-
supported, single-story, unenclosed decks and boardwalks, and shall meet the
following criteria:

) shall provide for enhanced public access to the shoreline;

(I may be roofed, but shall not be enclosed by partitions, plastic sheeting,
screening, netting, lattice or solid walls of any kind;

(1) shall require no filling of coastal wetlands, estuarine waters or public
trust areas;

Iv) shall not extend more than 20 feet waterward of the normal high water
level or normal water level;

V) shall be elevated at least three feet over the wetland substrate as
measured from the bottom of the decking;

VI shall have no more than six feet of any dimension extending over coastal
wetlands;

(VII)  shall not interfere with access to any riparian property and shall have a
minimum setback of 15 feet between any part of the structure and the
adjacent property owners' areas of riparian access. The line of division
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of areas of riparian access shall be established by drawing a line along
the channel or deep water in front of the properties, then drawing a line
perpendicular to the line of the channel so that it intersects with the shore
at the point the upland property line meets the water's edge. The
minimum setback provided in the rule may be waived by the written
agreement of the adjacent riparian owner(s) or when two adjoining
riparian owners are co-applicants. Should the adjacent property be sold
before construction of the structure commences, the applicant shall
obtain a written agreement with the new owner waiving the minimum
setback and submit it to the permitting agency prior to initiating any
development;

shall be consistent with the US Army Corps of Engineers setbacks along
federally authorized waterways;

shall have no significant adverse impacts on fishery resources, water
quality or adjacent wetlands and there shall be no alternative that would
avoid wetlands. Significant adverse impacts include the development
that would impair water quality standards, increase shoreline erosion,
alter coastal wetlands or Submerged Aquatic Vegetation (SAV), deposit
spoils waterward of normal water level or normal high water level, or
cause degradation of shellfish beds;

shall not degrade waters classified as SA or High Quality Waters or
ORW as defined by the EMC;

shall not degrade Critical Habitat Areas or Primary Nursery Areas as
defined by the NC Marine Fisheries Commission; and

shall not pose a threat to navigation.

Authority G.S. 1134-107(b); 1134-108; 1134-113(b); 1134-124;

Eff. September 1, 1977,

Amended Eff. April 1, 2001; August 1, 2000; August 3, 1992; December 1, 1991; May 1, 1990;

October 1, 1989;

Temporary Amendment Eff. October 15, 2001 (exempt from 270 day requirement-S.L. 2000-142),
Temporary Amendment Eff. February 15, 2002 (exempt from 270 day requirement-S.L. 2001-494),
Amended Eff. April 1, 2019; March 1, 2010, April 1, 2008, August 1, 2002.
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15ANCAC 02H .1055 MDC FOR PERMEABLE PAVEMENT
The purpose of this Rule is to set forth the design requirements for permeable pavement systems that are constructed to
meet the requirements of this Section.

(1)

)

®3)
(4)

()
(6)

(7)

(8)

(9)

(10)
(11)
(12)

(13)

History Note:

SOIL INVESTIGATION. For infiltrating pavement systems, site-specific soil investigation shall be
performed to establish the hydraulic properties and characteristics within the proposed footprint and at
the proposed elevation of the permeable pavement system.

SHWT REQUIREMENTS. The minimum separation between the lowest point of the subgrade

surface and the SHWT shall be:

@ two feet for infiltrating pavement systems; however, the separation may be reduced to a
minimum of one foot if the applicant provides a soils report that demonstrates that the
modified soil profile allows for infiltration of the design volume within 72 hours; and

(b) one foot for detention pavement systems.

SITING. Permeable pavement shall not be installed in areas where toxic pollutants are stored or

handled.

SOIL SUBGRADE SLOPE. The soil subgrade surface shall have a slope of less than or equal to two

percent.

STONE BASE. Washed aggregate base materials shall be used.

PAVEMENT SURFACE. The proposed pavement surface shall have a demonstrated infiltration rate

of at least 50 inches per hour using a head less than or equal to 4 inches.

RUNOFF FROM ADJACENT AREAS. Runoff to the permeable pavement from adjacent areas shall

meet these requirements:

@ The maximum ratio of additional built-upon area that may drain to permeable pavement is
1:1. Screened rooftop runoff shall not be subject to the 1:1 loading limitation.
(b) Runoff from adjacent pervious areas shall be prevented from reaching the permeable

pavement except for incidental, unavoidable runoff from stable vegetated areas.
DRAW DOWN TIME. Infiltrating permeable pavement systems shall be designed to dewater the
design volume to the bottom of the subgrade surface within 72 hours. In-situ soils may be removed
and replaced with infiltration media or infiltration media may be placed on top of in-situ soils if the
applicant provides a soils report that demonstrates that the modified soil profile allows for infiltration
of the design volume within 72 hours.
OBSERVATION WELL. Permeable pavement shall be equipped with a minimum of one observation
well placed at the low point in the system. If the subgrade is terraced, then there shall be one
observation well for each terrace. Observation wells shall be capped.
DETENTION SYSTEMS. Pavement systems may be designed to detain stormwater in the aggregate
for a period of two to five days.
EDGE RESTRAINTS. Edge restraints shall be provided around the perimeter of permeable
interlocking concrete pavers (PICP) and concrete grid pavers.
GRADE WHEN DRY. The soil subgrade for infiltrating permeable pavement shall be graded when
there is no precipitation.
INSPECTIONS AND CERTIFICATION. After installation, permeable pavement shall be protected
from sediment deposition until the site is completed and stabilized. An in-situ infiltration permeability
test shall be conducted and certified on the pavement after site stabilization.

Authority G.S. 143-214.7B; 143-215.1; 143-215.3(a);
Eff. January 1, 2017.
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15A NCAC 02H .1050 MDC FOR ALL STORMWATER CONTROL MEASURES

The purpose of this Rule is to set forth the design requirements for all Stormwater Control Measures (SCMs) that are
constructed to meet the requirements of this Section. These Minimum Design Criteria (MDC) are required for every
SCM. SCMs shall adhere to the MDC associated with the specific type of SCM being implemented.

1) SIZING. The design volume of SCMs shall take into account the runoff at build out from all surfaces
draining to the system. Drainage from off-site areas may be bypassed. The combined design volume
of all SCMs on the project shall be sufficient to handle the required storm depth.

2) CONTAMINATED SOILS. SCMs that allow stormwater to infiltrate shall not be located on or in
areas with contaminated soils.

3) SIDE SLOPES. Side slopes of SCMs stabilized with vegetated cover shall be no steeper than 3:1
(horizontal to vertical). Retaining walls, gabion walls, and other engineered surfaces may be steeper
than 3:1. Steeper vegetated slopes may be accepted on a case-by-case basis if the applicant
demonstrates that the soils and vegetation shall remain stable.

4) EROSION PROTECTION. The inlets of SCMs shall be designed to protect the SCM from erosion
resulting from stormwater discharges. The outlets of SCMs shall be designed so that they do not cause
erosion downslope of the discharge point during the peak flow from the 10-year storm event as shown
by engineering calculations.

(5) EXCESS FLOWS. SCMs shall include an overflow or bypass device for inflow volumes in excess of
the treatment volume, or, if applicable, the peak attenuation volume.

(6) DEWATERING. SCMs shall have a method to draw down any standing water to facilitate
maintenance and inspection.

@) CLEAN OUT AFTER CONSTRUCTION. Every SCM impacted by sedimentation and erosion
control during the construction phase shall be cleaned out and converted to its approved design state.

(8) MAINTENANCE ACCESS. Every SCM installed pursuant to this Section shall be made accessible
for maintenance and repair. Maintenance accesses shall:

€)] have a minimum width of ten feet;
(b) not include lateral or incline slopes that exceed 3:1 (horizontal to vertical); and
(© extend to the nearest public right-of-way.
9 EASEMENTS. All SCMs and associated maintenance accesses on privately owned land except for

those located on single family residential lots shall be located in permanent recorded easements. The
SCM shall be shown and labeled within the easement. These easements shall be granted in favor of the
party responsible for enforcing the stormwater program under which the SCMs were approved.

(10) SINGLE FAMILY RESIDENTIAL LOTS. Plats for residential lots that contain an SCM shall
include:

@ the specific location of the SCM on the lot;

(b) a typical detail for SCM to be used; and

(© a note that the SCM on the property has been required to meet stormwater regulations and
that the property owner may be subject to enforcement procedures as set forth in G.S. 143,
Acrticle 21 if the SCM is removed, relocated, or altered without prior approval.

(1) OPERATION AND MAINTENANCE AGREEMENT. The owner of the SCMs shall enter into a
Operation and Maintenance (O&M) Agreement with the party responsible for implementing the
stormwater program under which the SCMs were approved. The O&M Agreement shall require the
owner to maintain, repair, or reconstruct the SCMs in accordance with the approved design plans and
the O&M Plan. The O&M Agreement shall be referenced on the final plat and shall be recorded with
the county Register of Deeds upon final plat approval. If no subdivision plat is recorded for the site,
then the O&M Agreement shall be recorded with the county Register of Deeds so as to appear in the
chain of title of all subsequent purchasers.

(12) OPERATION AND MAINTENANCE PLAN. There shall be an O&M Plan for every project subject
to this Rule. The O&M Plan shall specify all operation and maintenance work necessary for the
function of all SCM components, including the stormwater conveyance system, perimeter of the
device, inlet(s), pretreatment measures, main treatment area, outlet, vegetation, and discharge point.
The O&M plan shall specify methods to be used to maintain or restore the SCMs to design
specifications in the event of failure. O&M plans shall be signed by the owner and notarized. The
owner shall keep maintenance records and these shall be available upon request by the party
responsible for enforcing the stormwater program under which the SCMs were approved.
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SCM SPECIFIC MINIMUM DESIGN CRITERIA (MDC). Every SCM shall follow the applicable
device specific MDC pursuant to Rules .1051 through .1062 of this Section.

SCM DESIGNER QUALIFICATIONS FOR THE FAST-TRACK PERMITTING PROCESS. For the
fast-track permitting process as set forth in Rules .1043 and .1044 of this Section, SCMs and
components of SCMs shall be designed by persons licensed under Chapters 89A, 89C, 89E, or 89F of
the General Statutes.

NEW STORMWATER TECHNOLOGIES. Applicants shall have the option to request Division
approval of new stormwater technologies and associated MDC. The applicant shall submit to the
Division the standards for siting, site preparation, design, construction, and maintenance of the
stormwater technology as well as research studies demonstrating that the stormwater technology
functions in perpetuity and is equally or more protective of water quality than the requirements of this
Section. Inaccordance with G.S. 143-215.1 and 143-215.3, the Commission may delegate the review
and approval of new stormwater technologies to Division staff and the Commission or its designee
may request additional information deemed necessary to evaluate the stormwater technology. If the
Commission or its designee deems that the applicant has demonstrated that the new stormwater
technology shall be the same or more protective than the requirements of this Section, then the
Division shall approve the use of the new stormwater technology to satisfy the requirements of this
Section.

NO EXCEPTIONS TO UNAUTHORIZED PROFESSIONAL PRACTICE. This Rule creates no
exceptions to the unauthorized practice of the professions described in Chapters 89A, 89C, 89E, or
89F of the General Statutes, or the rules, standards, or codes of professional conduct promulgated by
the applicable professional licensing boards.

Authority G.S. 143-214.7B; 143-215.1; 143-215.3(a);
Eff. January 1, 2017.
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MEMORANDUM
TO: Implementation and Standards Committee
FROM: Charles Jones

SUBJECT: Shoreline Jurisdiction Rules
DATE: March 9, 1998 |

Over the last nine months, the Committee has heard many
presentations on problems staff has identified with the
Commission's current rules and regulatory jurisdiction of the
Estuarine Shoreline Area of Environmental Concern (AEC) (7H.0209).
Staff reported that, although the rules are effective, they are not
effective enough to meet the Coastal Resources Commission's (CRC)
stated management objectives. The January meeting was dedicated
to a review of the existing “science” concerning the impacts of
adjacent development to estuarine and public trust resources and
potential mitigating measures that might be employed to minimize
those impacts.

There are several options that can be considered towards achieving
the goal of protecting coastal habitat areas. The purpose of this
memorandum is to provide a staff overview of some potential CRC
rule changes and implementation scenarios. We have also identified
other regulatory authorities that may have concurrent jurisdiction
in these areas and some possible non-regulatory initiatives.

Staff believes it 1is appropriate for the Committee and the
Commission to move forward on drafting rules to address some of the
problems that have bsen identified. We recommend that the CRC take
a phased approach to providing additional protection for estuarine
and public trust resources. In Phase I, staff recommends the CRC
amend the existing Estuarine Shoreline AEC rules. This action
would address staff findings that the current rules are not
sufficient to meet the CRC's objectives. Phase II would involve
extending AEC protection and rules to adjacent public trust waters.
An outline of this option is attached for your review.

In a separate memorandum, Kim Crawford has provided a summary of an
effort the CRC undertook in 1986 to amend the estuarine shoreline
rules. This may be helpful background material for consideration
during the discussion of proposed rule changes.

Another option for the CRC to consider is moving forward with a
single action that would include both the changes to the current
estuarine shoreline AEC rules and extending CAMA shoreline
jurisdiction adjacent to public trust waters.
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Recommended Actions:

What:

Where:

How:

What:

Where:

Al: Regulatery Jurisdiction

As Phase I, staff recommends that the current estuarine
shoreline jurisdiction be expanded landward for a
distance of 200', except for those shorelines adjacent to
Outstanding Resource Waters, which would remain at 575°'.
Specific use standards would apply to development
proposals within this, AEC.

As Phase II, staff recommends that shoreline jurisdiction
(including the new rule changes) be extended to include
shorelines adijacent to Public Trust Areas.

This first action expands the landward boundary of the
Estuarine Shoreline AEC, adjacent to all estuarine waters
within the 20 coastal counties. The second action
extends the Jurisdictional boundary to include the
shorelines adjacent to public trust waters within the 20
coastal counties.

The current permitting process (majors, minors, and
exemptions) would be used. It is anticipated that the
majority of development would be eligible for exemptions.
Prior to the adoption of each of the actions, the
Commission must hold a public hearing in each of the 20

ceastal counties.
k

In a non-regulatory effort, state guidelines should also
be developed to assist local governments in addressing
development within the estuarine shoreline. This would
likely be through land wuse planning and public
education/information.

A2: Different Development Zones

Staff recommends additional protection to the shorelines
adjacent to some of the most significant and critical
water bodies in the coastal area. As such, we recommend
that. increased protection be afforded to Outstanding
Resource Waters (ORWs), Primary Nursery Areas (PNAs) and
Nutrient Sensitive Waters (NSWs). The existing AEC
jurisdiction area for ORWs (575') could remain the same,
but more stringent development standards should apply
than what exist today. The shorelines adjacent to PNAs
and NSWs would also be given the same jurisdictional
coverage and development standards as ORWs..

This increased protection would be afforded to all ORWs,
PNAs and NSWs within the 20 coastal counties.



How:

What:

Where:

How:
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- Staff proposes to use the existing regulatory framework

(i.e. majors, minors, exceptions) for the implementation
of these changes. It is anticipated that the majority of
these activities would be eligible for exceptions.

In addition, staff plans to develop a public education
and information program .to complement the regulatory
changes, This education program would be geared towards
promoting property owner and community level awareness of
nonpoint source pollution and to identifying steps that
can be taken by an individual and a local government to
reduce this pollution.

Bl: Vegetated Buffers

Staff recommends requiring vegetated buffers for all non—
water dependent development adjacent to jurisdictional
waters. Except for a 30' wide buffer adjacent to ORWs,
there are currently no CRC requirements for buffers
adjacent to surface waters or wetlands. Staff proposes
requiring a minimum vegetated buffer of 50! along all
jurisdictional shorelines except for those areas adjacent
to ORWs, NSWs and PNAs, where the buffer would be 100°'.
Non-water dependent development would also have to
maintain a minimum buffer of 10' from any wetland, unless
a practical difficulty exists on the lot, such as being
able to obtain access to a building site.
3

The requirement for vegetated buffers would be for all
non-water dependent structures within the 20 coastal
counties.

Staff proposes to use the current regulatory framework
{majors, minors, exceptions) for the implementation of
vegetated buffers. It is anticipated that the majority
of the development projects would be eligible for an
exemption. For development on existing lots that cannot
meet the buffer requirement, a grandfathering rule will
be developed to allow them to build, while meeting the
intent of the rule to the maximum extent practicable.
Public hearings would have to be held in each of the 20
coastal counties. '

Staff also plans to develop a public education and
information, program to complement regulatory changes.
This education program would be geared to promoting
property owner and community level awareness of the
importance of undisturbed natural vegetative buffers to
reduce nonpoint source pollution.
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How:
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B2: Built Upon Areas (Density)

Staff recommends requiring 1limits on the amount of
impervious, or built upon, surfaces within the shorelines
adjacent to jurisdictional waters. This limitation will
be increased for those developments being undertaken
adjacent to ORWs, PNAs and NSWs. Presently, CRC rules
limit the amount of impervious surfaces adjacent to
Estuarine Waters to 30%, and areas adjacent to ORW's to
25%. Development may exceed the 30% requirement if
innovative designs are employed. Innovative designs are
not allowed adjacent to ORWs.

Staff propeses that the amount of built upon surfaces be
limited to 20% along estuarine and public trust
shorelines, while keeping the options of innovative
designs available only to those grandfathered lots that

have to build over the standard. For developments
adjacent to ORWs, built upon surfaces would be reduced to
12%. The grandfathering of existing lots would be

similar to the CRC's existing rules for pre-existing
lots. '

The requirement for density limitations will apply to all
development in the jurisdictional shorelines.

Staff proposes to use the existing regulatory framework
of majors, minors and exemptions to implement these
changes. The CRC would have to conduct pubic hearings in
all 20 coastal counties. '

In a nonregulatory effort, staff should develop
guidelines to help local governments address nonpoint
source runoff in their land use plans. This guidance
could also be used by local governments to amend their
existing land use regulations to address the extent of
impervious surfaces within their jurisdictions.

Other authorities that have some Jjurisdiction over activities
adjacent to estuarine shorelines

Regulatory Jurisdiction:

The Divisions of Water Quality (DWQ) and Land Quality
could have concurrent jurisdiction if the development
reguires a sedimentation and erosion control plan or a
major CAMA permit. The DWQ also has jurisdiction if the
development is occurring within a 50' zone adjacent to
the Neuse River basin area. The US Army Corp of
Engineers could also have permitting jurisdiction if
federally protected wetlands are impacted, which would
also require a water quality certification from DWQ.
However, it is anticipated that the overwhelming majority
of development will be subject only to the CAMA minor
permit process.
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Different Development Zones:

The NC Marine Fisheries Commission (MFC) and the NC
Wildlife Resources Commission (WRC) establish primary
nursery areas (PNAs), but have no regulatory jurisdiction
for upland development occurring adjacent to those water
bodies. The MFC has also been given the legislative
responsibility to develop fisheries habitat management
plans. . ‘

The Environmental Management Commission (EMC) has
recently been given authority to regulate certain types
of development within the Neuse River basin and has had
authority for the designation of ORWs and NSWs. The EMC
has established density limitations within ORWs that are
only applied to developments having to obtain a
sedimentation and erosion control plan or a CAMA major
permit.

CAMA allows the CRC to designate estuarine primary
nursery areas as AECs and the contiguous land needed to
maintain water quality and resource values. The CRC
currently recognizes the ORWs in their AEC jurisdictional
area and has specific development standards for these
areas. Since the majority of upland development does not
reguire any EMC approvals, it is anticipated that most
development would be approved under the CAMA minor permit
process. b

Vegetated Buffers:

The EMC requires buffers from ORWs (30'), buffers for
development within the Neuse River basin (NSWs) (50"},
and for developments meeting the low density options
(30') under EMC's stormwater regqulations. Except within
the Neuse River Basin, EMC buffer rules only apply when
a CAMA major permit or a sedimentation and erosion
control plan is required. Since the majority of
developments do not meet those requirements, most would
be subject only to the CAMA minor permit process.

Built Upon Areas:

The EMC has established density restrictions for
developments adjacent to ORW's (25% or less) and for low
density development under their storm water regulations.
These restrictions are dependent on a project having to
obtain a sedimentation and erosion control plan or a CAMA
major permit. It is anticipated that most of the
development proposals would be approved under the CAMA
minor permit process.
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- B3: Shoreline Stabilization _ o
What: Staff recommends encouraging the use of non-structura.

erosion control techniques where feasible. To achieve
this, the permit authorization required for preparing a
site for marsh plantings should be simplified.
Exemptions and General Permit standards for shoreline
stabilization should be amended to require an eroding

fringe wetlands should Dbe encouraged by the
development/amendments of general permits that allow the
placement of riprap material on the waterward side.

(xQﬁbZZfby”J)&*p shoreline as a prerequisite. The protection of eroding
%‘Vo)”/

Where: The standards for shoreline protection would apply to
stabilization projects along the public trust shoreline
within the 20 coastal counties.

for shoreline stabilization found in the specific use

)(U“) How: Staff proposes to amend the CRC's existing use standards

standards in General Permits, exemptions and the CRC's
géneral and specific use standards. It is not anticipated
that any proposed rule change would require individual
public hearings in each of the counties.

staff would also prepare education/information materials
for property owners that will show the environmental and
economic benefits of alternative designs for shoreli
stabilization.
_ ; :
Options: Staff does not feel there are any options other than
moving forward with appropriate rule development.

Other Authorities:

The US Army Corps of Engineers has authority to regulate
the construction of erosion control structures along the
shoreline of the twenty coastal counties. The NC
Division of Water Quality also regulates the placement of
£i11 material associated with shoreline stabilization
projects through the issuance of 401 water quality
certifications.

In summary, staff believes it is appropriate for the Commission to
move forward in drafting rules to better protect coastal resources.
Regardless of which options are chosen, we feel it is imperative to
have as much public input into the process as possible. This
effort should include invelving the various stakeholders, including
local governments, that have an interest in the Commission's

decisions.
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Estuarine and Public Trust Shoreline Strategy

PHASE1

1. Changes to current Estuarine Shoreline AEC Rules

A)

B)

- PHASEII

Increase width of the current Estuarine Shoreline AEC [7H .0209 (b)]
1) Standard shoreline
2) Development zones |

a) Outstanding Resource Waters (ORW’S)

b) Primary Nursery Areas (PNA’s)

¢) Nutrient Sensitive Waters (NSW’s)

d) Others?

Change rules regarding currently regulated areas
1) Vegetated buffers - new rules [7H .0208 (pew)]
a) standard AEC shoreline
b) ORW’s
c) PNA’s
d) NSW’s
e) Others?
2) Impervious areas (Built-upon) - change rules [7H .0209 (e 2) & (f 1)]
a) standard AEC shoreline
b) ORW’s
c) PNA’s :
d) NSW’s
e) Others?
3) Shoreline stabilization [7H .0208 (rew)]
a) bulkheads (change /new rules)
b) breakwaters (new rules)
4) Other weak areas, and clarifications, con31stenc:es [7H & 7K]
a) ditches
b) beach nourishment
c) others (7B} 1
5) Grandfathering rules |

2. Extend the Estuarine and Public Trust Shoreline AEC upstream to capture the current
estuarine shoreline and the shoreline adjacent to the public trust areas AEC - forming
a new AEC and eliminating the current estuarine shoreline AEC in favor of the new
shoreline AEC [7H .0209 (b)]
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" Basic Proposals
PHASE 1

L4

Changes to current Estuarine Shoreline AEC Rules

A) Increase landward width of the current Estuarine Shoreline AEC
1) Standard shoreline

2) Special shoreline areas (ORW’s, PNA’S, NSW’s)
B) Change rules regarding currently regulated areas

Current ‘

Proposed

EXAMPLE A

1) Vegetated buffers

Current Proposed

No
buffer

EXAMPLE B.1
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2) Impervious areas (Built-upon) - change rules

-

Current Limits Proposed Limits

30 % :
EXAMPLE B.2

Phase I: Landward expansion of AEC jurisdiction and changes in the rules

AEC Buffer | Limit of Built-:
Jurisdiction upon area
Estuarine Shoreline 75 feet none 30%
Current AEC :
| Qutstanding 575 feet 30 feet 25%
Resource Waters
Estuarine Shoreline 200 feet 50 feet 20%
AEC
Proposed Outstanding
Resource Waters, _
Primary Nursery 575 feet 100 feet 12%
Areas, and
Nutrient Sensitive
Waters




-

3) Shoreline stabilization

Current

Bulkheads
preferred

065

EXAMPLE B.3

e

10

Proposed

Bulkheads
discouraged
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PHASE I

Phase II: Extension of AEC jurisdiction to include the shoreline adjacent to public trust areas
as well as existing estuarine shoreline

Current , ' ‘ Proposed
¢ New
‘ AEC Limit
(LR R ST LT E
EXAMPLE 2
AEC Limit
TR 7 R R IR TR TTIT
AEC Limit of
Jurisdiction | Buffer | Built-upon
area
Shoreline adjacent C
After to public trust none none none
Implementation areas
of Estuarine 200 feet 50 feet 20%
Phase 1 Shoreline AEC
QOutstanding 575 feet 100 feet 12%

Resource Waters

Estuarine & Public

Trust Shoreline
AEC 200 feet 50 feet 20%

estuarine shoreline AEC
and shoreline adjacent

Proposed to public trust areas
Phase IT Outstanding |
Resource Waters,
Primary Nursery 575 feet 100 feet 12%
Areas, and ,

Nutrient Sensitive
Waters

11
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ATTACHMENT 2

IMPLEMENTATION AND STANDARDS COMMITTEE
JANUARY 23, 1998

Submerged Lands Mining Rules

Robin Smith reported that the Rules Review Commission had stated some objections to the
proposed ocean mining rules that the CRC adopted last September. There was some confiision
over the term “sizniﬁcant” and questions regarding the determination or identification of “unique
geological features” and “nearshore” benthic communities. There were also objections made to
the Rules Review Commission by the NC Aggregates Association, which objects to the
findamental policies the commission has established, rather than langnage ambiguities.

Robin, Kim Crawford and Doug Huggett have developed some slight wording changes to the
proposed rules and have organized the rules slightly differently to separate the development
standards from the paragraphs referring to restoration, mitigation and monitoring. These are all
clarifications of the rules -- or minor technical amendments — and would not require going back
to public hearing. Robin sent a2 memo to the Rules Review Commission staff stating that it was
not the responsibility of the CRC, at this stage of the rulemaking process, to negotiate these rules
with one particular stakeholder group. ' '

“The 1&S Committee voted to endorse these technical amendments, which will be submitted to the
Rules Review Commission for its consideration at its next meeting (February).

High Hazard Flood AEC

- Charles Jones began the discussion by informing the Committee of recent changes to the Flood

Insurance Rate Maps (FIRM) for several beachfront communities in the central and southemn
areas. The FIRM maps establish the areas within a conimunity which are subject to flooding and
sets appropriate base flood elevation which determines the first floor height of buildings. The
maps also determine flood insurance rate zones. Charles explained how the V zones in the FIRM

‘maps are also High Hazard Flood AECs and as a result of the changes to the maps, the Ocean

Hazard AEC has significantly expanded in some communities. CAMA permits are now required
for development in those areas. Spencer Rogers gave the history of the development of the rate
insurance maps in NC and how recent changes have resulted in erosion events being factored into
the V zones calculations. Jones explained the implications of the expanded AEC and how it may
prohibit mobile homes which are not lpcated within mobile home parks. This was an
informational idem and no Comumittee action was taken.

Mike Lopazanski reviewed for the Committee the 3ust1ﬁcanon for extending CRC jurisdictional
boundaries upstream of the inland waters boundary, as well as beyond the current 75' from mean
high water. Mike stated that numerous studies have demonstrated that upstream land-based
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activities contribute to down stream environmental impacts. He showed examples of the how the
resources the current Estuarine Shoreline AEC rules are designed to protect as well as the
development activities regulated continue upstream beyond the inland waters boundary. Mike
outlined how upland vegetation influences the quality of rivers and streams flowing into the
estuarine system and how development activities in the riparian area can lead to greater water
quality degradation than similar development in more upland areas. Mike advised that upland
disturbance will affect the water quality enhancing functions of a wetland depending on its
association with lower or higher order streams. Lower order streams are the smaller unbranched
tributaries in headwater areas. Upland disturbance will impact a greater length of a 1st order
stream than a similar disturbance along a higher order stream. This would suggest placing greater
emphasis on impacts around lower order streams like the ones found outside of the CRC’s
jurisdiction. Mike reviewed the development impacts to swamp forests and bottomland
hardwood forests which are the most common wetland type upstredm and landward of CRC
jurisdiction. He advised that development pressure is increasing on the undeveloped areas of the
coast regardless of location of suitability. Staff'is seeing 2 trend toward development activities in
areas that have more wetland involvement, including headwater areas and interior isolated
wetlands. These development activities are also having to meet other standards, such as for septic
systems, setbacks and other local ordinances. Mike stated that staff has found the current rules
for development along coastal shorelines to be inadequate for water quality protection. Staff
recommends expanding the CRC’s permit jurisdiction upstream of the inland waters boundary as
well as beyond the 75' landward of miean high water. Mike advised that neither expansion should
take place without a thorough review of the Estuarine Shoreline AEC use standards.

fie horeline Stabilizati mpervio ria .424h) Bill Crow

Bill Crowell presented information on vegetated buffers, shoreline stabilization and impervious
surface areas. The information provided a basic overview of the scientific literature with the
following staff recommendations:

- Vegetated buffers should be required in shorehne AECs.

- Buffer widths and types should be dependent on the resource to be protected.

- Only altow hardened shorelines where gxcessive erosion is documented and other

methods are not feasible.

- Promote the use of nontoxic materials in the construction of protection devices.

- More stringent limits on impervious surfaces.

- Use only proven engineered alternatives.

- Encourage local governments to implement planning and zoning which mmgates the

effects of impervious surfaces.

At the end of the discussion, Hackney requested staff to development strategies for
implementation of the recommendations.

ermi ags (1&S-425

Chaﬂes Jones began the discussion by passing out 2 modified revision to the 1&S- 425 for
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North Carolina
Department of Environment and Natural

Resources "

S
Michael F. Easley, Governor T~

Sherri Evans-Stanton, Acting Secretary _ : N CD EN R

January 11, 2001

1&S 01-02
MEMORANDUM
TO: 1&S Committee
FROM.: Mike LLopazanski

SUBJECT: Draft Language for Buffer Exceptions

At the November 16, 2000 CRC meeting, the 1&S Committee was presented with
a list of the most common existing non-water dependent uses typically found in
the 30' buffer area which staff believed could be authorized with very little impact
to water quality. Staff was instructed to provide draft language for inclusion in the
Coastal Shorelines rule for consideration at the January 2001 meeting.

Attached is draft rule language to be included in 7H .0209 (d)(10). Staff believes
that these uses and uses with limitations will have no significant impacts on water
quality of adjacent public trust and estuarine waters. The draft language will be
further discussed at the upcoming meeting in Kill Devil Hills.
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North Carolina : W
Department of Environment and Natural Resources 2 i
‘_

Division of Coastal Management _ ——
' -~ 3
Michael F. Easley, Governor : NCDENR
William G. Ross Jr., Secretary : ‘
Donna D. Moffitt, Director

July 2, 2001

MEMORANDUM Information Item

TO: Coastal Resources Commission
FROM: Charles Jones
SUBJECT: Staff Recommendations for Additional Buffer Exceptions

The exceptions to the buffer rule were approved for public hearing by the CRC at
the March 2001 meeting in New Bern. Since that time, staff has received
additional comments from interested parties and has responded to a number of
variance requests that indicate a need to address the buffer exceptions further.
‘A number of variances have also been granted for development over existing
impermeable surfaces. Staff suggests amending the rule by adding the
expansion of structures over existing impervious surfaces provided that existing

" impervious surfaces are not increased. This exception would eliminate similar
variance requests and will not result in additional impacts on water quality.

Staff also suggests eliminating the requirement that grading, excavating and .
landscaping associated with permitted shoreline stabilization projects be certified
by a NC licensed professional. The limited amount of fill involved with these
projects does not justify the expense of having them certified by a design
professional. Staff believes that other existing standards should address the off-
site sedimentation issues that the Commission is concerned about.

We have attached a revised copy of the rule incofporating the changes (shaded)
and will be available at the upcoming meeting in Raleigh to answer any
_questions.

1638 Mail Service Center, Raleigh, North Carolina 27699-1638
Phone: 919-733-2293 \ FAX:919-733-1495 \ Internet:

http://dcm2.enr.state.nc.us
AN EQUAL OPPORTUNITY , AFFIRMATIVE ACTION EMPLOYER - 50% RECYCLED / 10% POST CONSUMER PAPER
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MEMO

To:
From:

Coastal Resources Commission
Charles Jones

Subject: Estuarine Shoreline Issues and Options

Date:

September 22, 1997

Since the adoption of the Coastal Area Management Act (CAMA) in 1974 and the
Commission’s development of use standards for permitting development in 1978, the immediate
shoreline along the creeks, bays and rivers of North Carolina has experienced unptrecedented
growth. The intensity and location of this growth has resulted in some unexpected adverse
impacts to public trust and estuarine resources,

taff has reviewed the Commission’s existing regulatory program and believe that additions]
protection is needed to implemeant the intent of the Coastal Area Management Act and the
Commissions’s management goals for the Estuarine System Area(s) of Environmental Concem

(AEC).

raview,

N

Staff has identified the following five key issues which we feel the Commission should

Regulatory Jurjsdiction - Staff believes the current regulatory jurisdiction for upland
development adjacent 1o water bodies is arbitzary and ineffective in many cases. One
example is the division line separating the areas adjacent to estuarine and public trust
warers and the development standards which only applies to estusrine shorelines. The
present division line is based upon an agresment reached between the NC Wildlife and
Marine Fisheries Commissions in 1976. The main consideration at that time was
deciding where inland fishing licenses would or would not be required. The boundary
lines were often picked to follow convenient geographical landmarks such s bridges and

Jower lines and the resources were not fully considered. It has long been known that

fisheries resources, stormwater and sediment runoff don’t adhere to such geographical
landmarks. Staff feels the Commission should consider providing AEC proteciion to the
shorelines directly adjacent to public trust waters.

The present geographical extent of the existing Estuarine Shoreline AEC should also be
examined. Is the present extent of the Estuarine Shoreline enqugh to protact water quality
or should consideration be given to increasing the AEC shoreline coverage 1o include
those developments which are now building just outside the AEC?

The Commission should also review the ne=d for permit jurisdiction in areas directly
adjacent to coastal wetlands. In many cases, the current AEC jurisdiction for coasta
wetlands ends at the landward edge of the these wetlands and offers no protection to
contiguous wetlands. Development ofien oceurs in such close proximiry to canse dirsct
and indirect impacts to those resources,
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Different Development Zones - With the exception of those shorelines adjacent to
Qutstanding Resource Waters (ORWs), the current CRC’s standards for development
within the Estuarine Shoreline do not differentiate between areas with significant
estuarine resources, habitat of special water quality features. For instance, CRC use
standards require the same development zone and standards be applied equally to
development proposals in urban settings like Wilmington and New Bern and to the more
fragile areas such as primary nursery areas.

The same developmient zone and standards alse apply to those areas having different
water classifications and water quality use standards as assianed by the NC
Environmental Management Commission. As an example, developments adjacent to
waters classified as SC and closed to the harvesting of shellfish have the same
performance use standards as developments which are adjacent to waters designated as
SA and are open to shellfishing,

Vegetated Buffers - Vegetared buffers are important because they filter upland runoff, \“1;
thus reducing the amounts of sediments and rutrients from entering the water. Presently, L
the only buffer requirement applies to those developments located within the estuarine v
shorelines adjacent to ORWs. In those areas, a buffer zone of at least 30" from the mean
high water line must be provided. The vast majority of development proposals, however,
are ntot located within ORW shorelines and no minimum buffer or sethack applies. Non-
water development structures are sometimes permited at the waters edge which have

direct stormwater and sedimentation impacts to adjacent waters, ‘

..Also by not having minimal buffers, we are encouraging people to build closer to the

water thus increasing the likelihood of flooding and erosion problems, The Commission
may want to consider requiring & minimum buffer area for all shorelines.

density - With the exception of rules adopted for ORW shorelines in 1989, the rules N
governing impervious coverage adjacent to estuarine waters haven't significantly .~ &%
changed since 1979. At that time, the use standards which were adopted limited the e
amount of impervious surfaces to 30% within the Estuarine Shoreline AEC. In the

1980's, the CRC amended the rule to allow for this percentage to be increased if RV

innovative designs were incorporated into the project or if the project reprasenizd 3
redevelopment of a previously impervious area.

Since 1979, a number of scientific studies have been undertaken conceming the impacts
of impervious coverage to coastal resources. In light of these studies, it would be
appropriate for the CRC 10 re-examine its rules to see if exisiing impearvious coverages
are appropriate or if modifications are warranted. It may also be appropriate to set higher
standards for land base development adjacent to the most critical and fragile areas like
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ORW and prunary nursery areas and limiz the availability of innovative designs.

The CRC may also want to provide addirional requirements in the land use planning
guidelines for local governments to- further address the impacts of impervious coverage
and development density in and outside of AECs. Incentives could be developed and
given to local govemments who implerent innovativs land use controls to address

density tmpacts.

5. Estuarine Shereline Stabilization - Staff fesls there is an opportunity to allow greater use
of non-iraditional measures for shoreline stabilization in order to afford greater
protection to coastal marshes and shatlow water habitar. Such methods may include the
manipulation of shorelines to enhance areas for marsh plantings or encouraging the
protection of fringe wetland areas before they erode. During the next year the siaff will
be working with the NC Coastal Federation. on severa! demonstration projects which wiil
emplov non-aditicnal shoreline stzbilization methods. These projects will be monitored
during and afier construction to determine their rate anc degres of succsss. If
successful, these projects will result in staff suggesting revisions to CRC rules
promote these types of alternative measures. '

3

02

The Commission may also consider other rule amendents such as developing addditional
General Permits to facilitate the placement of certain 2rosion control devices on the
waterward side of wetlands and other incentives to proriote the integrity of coastal
wetlands along the shoreline,

The above lisis are five issues which the staff has identified for potential review. We look
forward to working with the Commission in their deliberations on these and other issues.
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Reply to: Robin W. Smith
Eovironmentad Division
Tel: ($19) 716-6600

Fax: (919 T16-6767

Re: Advisory ietter on the authority of the Coastal Resources Commission to requue

permits under N.C.G.S. §113A-118 for certain shoreline activities.

Dear Donna".

T e
R

By letter of June 2, 1998, Roger Schecter requested an opinion from this office concerning

the seope of the Coastal Resources Commission’s (CRC) authority to regulate two categories of
shorelme activities. The questions presented and my responses are set qut below.!

(1) Does the Coastal Resources Commission have the authority to regulate the
alteration of shoreline vegetation or toastal wetlands ¢ by cutting, pruning, burning,

ete.) 7

Under N.C.G.S. § 113A-118, a Coasta] Area Management Act (CAMA) permit is
required for development in an area of environmental concém (AEC). N.C.G.S. §1 13A-103(5)a

- defines “development” to.include:

any activity.... involving, requlrmg, or consisting of the construction or enlargement
. of a structure; excavation; dredging; filling; dumping; removal of clay, silt, sand,
‘gravel or minerals; butkheading, driving of pilings; clearing or alteration of Iand
as an adjunct of construetion; alteration or removal of sand dunes; alteration of
the sitore, bank or bottom of the Atlantic Ocean or any sound, bay, river, creek,
siream, lake, or camal; or placement of a floating structure in an area of

Attorney General's Opinion.

=

., ' 'This letter has not been reviewed and approved under the procedures for issuance of an.
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environmental concem identified in G.S. L13A-113(5)2) or (6)(S). [Emphasis
added.]

In defining the scope of the permitting jurisdiction, the legislature also establishes the parameters
of the Commission’s regulatory authority.

In construing 2 statute, the first rule is to determine legislative intent while giving the
language of the statute its natural and ordinary meaning. Turlington v. McLeod, 323 N,C. 531, 374
S.E.2d 394 (1988). Another general guideline for statutory construction provides that when a statute
lists the situations to which it applies, it implies the exclusion of situations not contained in the list.
See, Evans v. Diaz, 333 N.C. 774, 430 5.E.2d 244 (1993). The only language inN.C.G.S. § 113A-
103(5)(ay specifically referring to removal of vegetation from upland areas is circumseribed by its
characterization as “clearing o alteration of land as an adjunct of construction”. This description

would not cover mowing, pruning, selective cumng and similar post-construction maintenance
activities.? .

Under this tanguage, land-clearing preparatory to construction and landscaping associated
with new construction requires a CAMA permit. As a result, those activities are clearly subject to
regulation by the Commission, The Commission can exercise that ‘authority by imposing buffer
requirements for all land-clearing activities or otherwise restricting the type of vegetation that may
be removed in preparation for construction or landscaping of new development.

The definition as currently written does not otherwise subject removal of nonwetland
vegetation to CAMA permitting requirements. The statute also specificatly excludes the use of land
for “planting, growing, or harvesting plants, crops, trees or other agricultural or foresiry praduets™
from the definition of “development requiring a CAMA permit. N.C.G.S. §113A-103(5)(b).

The Commission can exercise some additional control over removal of vegetation through
conditions on CAMA permits for other regulated development. For example, the Commission could
vary the width of any required buffer based on the degree of disturbance of the natural vegetation -~

_ requiring a wider buffer where the owner converts the area to lawn and reducing the width of the

buffer where the area is left undisturbed. The permit condition then becomes the means of enforcing

" 2 Since this language covers “alteration of land”, the later reference to “altération of the
shore. bank or bottom of the Atlantic Qcean or any sound, bay, river, creek, stream, lake, or

. canal™ appears intended to describe only activities directly affecting water bodies and their

immediate interface with the shoreline.
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restrictions on future removal of vegetation.?

The situation with respect to coastal wetland vegetation is somewhat different. The
legislature recognized the special value of coastal wetlands by identifying coastal wetlands as a
discrete category for designation as an area of environmental concern. The legislature also indirectly
provided for consideration of the removal or alternation of coastal wetlands as a basis for denying

‘2 CAMA permit. N.C.G.S. § 113A-120(b)(1) states that a CAMA permit shall be denied if the
- development “would contravene an order that has been or could be issued pursuant to G.8. 113-230."
* Under N.C.G.S, §113-230, the Secretary is authorized to issue orders “regulating, restricting or

prohibiting dredging, filling, removing or otherwise altering coastal wetiands.” * As a result, removal
or alteration of coastal wetlands may be grounds for denial of a CAMA permit where: (1)
“development” has been proposed; ¢ and (2) the Secretary has issued a protective order prohibiting
removal or alteration of coastal wetland vegetation.

Certain activities that may occur in wetlands, such as excavation and filling, are specifically
included in the CAMA definition of “development” and require a CAMA permit in any case. If
the activity resulting in altetation or removal of coastal wetland vegetation does not involve one of
the listed activities, it may still fall within the scope of the N.C.G.S. §113A~103(5)(a) definition of
“development” to include “alteration of the shore, bank or bottom of the Atlantic Ocean or any
sound, bay, river, creek, stream, lake or canal”, Coastal wetlands are, by statutory definition, areas
subject to regular or irregular flooding by tides. As a result, coastal wetlands function as a part of
the estuarine water body. Those coastal wetlands located below the mean high water line are also
public trust areas under N.C.G.S. §113A-113(b)5).

Because of the integral relationship between coastal wetlands and the adjoining water body,
alteration or removal of coastal wetland vegetation may also alter the “shore, bank or bottom” of
the water body within the meaning of N.C.G.S. §113A-103(5)(a). To find that the proposed activity

* Continuing enforcement of those permit conditions as the property changes ownership
raises again the issue of providing notice of permit conditions to prospective purchasers.

¥This authority has never been exercised and under the Administrative Procedure Act,
N.C.G.S. Ch. 150B, issuance of such orders may constitute rulemaking that would require

- adherence to the notice and hearing requirements of the APA. This advisory letter does not

attempt to address pracedural questions surrounding exercise of the Secretary’s authosity under
the statute.

_ _ ’
* As discussed firrther below, the removal or alteration of coastal wetlands may in itself
constitute “development™ under N.C.G.S. §113A-103(5)a) in some instances,
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constitutes “development” under this section of the definition, however, it will be necessary to find
that removal or aiteration of the wetlands would,.in turn, alter the “shore, bank or bottom” of the
adjoining water body Wetland alteration that would change the nature of the shoreline or water

bottom-- by impairing its ablhty to support fish and wildlife, for example --would require a CAMA
permit, :

In sum, land-clearing activities associated with upland development requires a CAMA
permit, but normal post-coastruction mowing, pruning and cutting of upland vegetation does not.

" Removal or alteration of coastal wetlands may constitute “development” requiring a CAMA permit

if the activity: (1) involves excavation, dredging, filling or some other activity specifically included
in the CAMA definition of “development™; or (2) would result | in the alteration of the “shore, bank
or bottom” of the adjoining water body. Othemse, removal or alteration of coastal wetlands would
not in itself requu'c a CAMA permit and could only be considered in review of other developmerit
activities requiring a CAMA permit, In those circumstances, the CAMA permit could be denied if

aiteration of the wetlands would viclate an order issued by the Secretary of the Department of

Environment and Natural Resources under N.C.G.5. § 113-230.

(2) Can the CRC pmhzblt or regulate facilities for the storage and processing
of animal wastes or are these facilities covered by the agricultural exemption in
CAMA?

The legislature has exempted most agricultural and forestry activities from CAMA
permitting requirements under N.C.G.S. §1 13A—103(5)(b)(4) which states as follows:

The use of any land for the purposes of planting, growing, or harvesting plants

. crops, trees, or other agncultural or forestry products, including normal private
road construction, raising live-stock or pouliry, or for other agrienltural
purposes except where excavation or filling affecting estuarine waters (as defined
inG.S. 113-229 or nav1gable waters is involved. [Emphasis added.]

As noted above, the findamental rule of statutory construction is to give effect to legislative
intent. In doing so, words in a statute should be understood according to their common and ordinary
meaning unless they have a technical meaning or one definitely indicated by their context. State v.
Brown, 320 N.C, 179, 358 5.E.2d 1, cert, denied, 484 U.8. 970 (1987) .

The use of land for “raising livestock or poultry™ would generally be understood to include
the facilities necessary to do so. In decisions interpreting the statutory exemption of “bona fide
farm[s]” from local zoning authority under N.C.G.S. § 153A-340, our courts have held that such
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ancillary activities as construction of driveways, use of the driveway by large trucks, operation of
large fans and the selling of plants fall within the scope of the farming exemption because those
activities are “so essential to [arge-scale agricultural production that their exclusion from the

exemption would render it meaningless.” Sedman v. Rijdes, 127 N.C.App. 700, 429 $.E.2d 620
(1997,

Applying the same analysis to the CAMA exemption, disposal of animal waste is similarly
essential to raising livestock and poultry, Subjecting animal waste management facilities to CAMA
permit requirements would appear to frustrate the legislature’s ‘intent and make the CAMA

. exemption for agriculture, particularly as applied to raising livestock and poultry, meaningless.
- Thus, as currently written, N.C.G.S. § 113A-103 exempts such facilities from the CAMA permit

requiremnent.

I hope this response is helpﬁ.il to the Commission’s further cans:deratmn of proposed
estuarine shorehne rules, Please call if you have other questions.

Robin W. Smith
Assistant Attorney General
cc:  Courtney Hackney

Daniel F, McLawhorn

ep25B34(wp)
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NORTH CAROLINA DEPARTMENT OF
ENVIRONMENT AND NATURAL RESOURCES

Division OF COASTAL MANAGEMENT

MEMORANDUM

o | U 4
TO: Robin Smith =, el
FROM: Roger Schectermw N roL
SUBJECT: Advisory Opinion - C(;\ ‘

DATE: June 2, 1998

Robin, -

We would like to reéquest an advisdry opinion from the Office of.Artornej General
on the follow topics refated to CAMA and T15.0200 of the Administrative Code.

D) Does the Coastal Resources Commission have the authority to regulate the
alteration (cutting, pruning, buming, ete.) of shoreline vegetation or coastat
wetlands? If we implement a vegetated buffer zone, can we regulate the
management of any vegstative material?

2 Are the storage and processing of animal wastes covered by the agriéuitm'al
exemption in CAMA? Can we prohibit or regulate these facilities in the
shoreline AEC? '

Thank you for your prompt response, since we are drafting new shoreline rules this
information is vital to the process. '

P.0. BOX 27687, RALRIGH, NC 27611-7887 / 2728 CAPITAL BLVO, RALEI®M, NG 27604
PHONE 919-733-2253 FAX D19-733-14398
. AN EQualL OPFORTUNITY / AFFIRBATIVE ACTiON ENPLOYER - 5AO% RECYCLID/1 D% ROST-CONSUMER PAFER
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Govannon MEMORANDUM N.C. ATTORNEY GENERAL
Envirgnmental Division

WAYNG MCDEVITT . — .
E:::;,-n\gy ] - TO: Robin Smith

FROM:  John Parket gy

roouaN.seveormn  SUBJECT:  Marsh Mowing

DIRECTOR

DATE: June 4, 1998

- .On or about June 2 a memorandum was submitted to you from the Director requesting
o certain formal opinions on shoreline alterations, ete., including marsh mowing. As a result of the
. | . larger effort to rewrite sections of 7H, Charles Jones has approved my sending you ... “A Different

5 ~ Viewpoint™ ... for your use. My proposal is more specific and was developed before I had
g - kmowledge of the draft rules. Of course, T am not requesting an individual ruling, But, if [ amon
target, this may be something that could be put into place long before new rules, of any form, are

approved. S .o

Attachment

P.0, BOX 27687, RALEIGH, NC 276 | 17687 / 3728 CARITAL BLYD,, RALEIGH, NG 27804
. PHONE 918-733-2293 FAX 519-733 1405
AN EQUAL OFPORTUNITY / AFFIRMATIVE ACTIGN EMPLOYER - 50% RGCYCLED/10% POSY-CONSUMER PARER
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g NORTH CAROLINA DEPARTMENT OF
ENVIRONMENT AND NATURAL Rasougczs
DIVISION OF COASTAL MANAGEMENT
JAM!SB. HUN'r.f!I 3
| Gmen MEMORANDUM
TO: " Charles Jones

FROM:  John Parker'dpy
SUBJECT: Marsh Mowing -- A Different Viewpoint
DATE: March 19, 1998

In the writer's opinion, marsh mowing is by definition - “development” - subject to
the Division's regulatory authority, [ offer the following opinion of the applicability of the
statue based on. a “plain English reading” of same:

3 5) a. “Development” means any activity in a duly designated area of
environmental concem .... involving .... clearing or alteration of

P i _ : land as an adjunct of construction; .... alteration of the shore, bank

. T e .« of ... any sound, bay, river, creek, stream .....

s “Clearing” as an adjtinct, I believe is applicable, especiaily in new subdivision development

AT i of the type we are Seemg in Pamhco County. .. h_ms_m.an._clﬁlhs.m _mm_m_L

» : : : inue as de51 t'or view, etc. One deﬁmtlon of adjunct
' incidentally, is: “A_ nonessential attribute of a thing .... *. The thing in this case is the upland
or other development, usually  residence or pier. '

If the route to “Development” appears somewhat circuitous in the first definition, [ suggest
that the second is most direct: “alteration of the shore, bank .... of .... any creek” requires
no explanation. However, to further my mission, I suggest that .... mowing a seven foot fail
stand of giant cordgrass to one inch and maintaining that height until the plant dies, is -
“alteration”. :

If marsh mowing is a form of development, is it major or minor development?
Technically, it would be minor. I belieye we will all agree that there will be no other players
other than around of applause from resource agencies and some public. More importantly,
I'm not aware of any rule or policy that precludes the Division from exercising authority over
minor development, as needad.

P.0. Box 27687, RALEIGH, NG 2781 1-7887 / 2726 CARITAL BLV0., HALEIGH, NG 27604
PHGNE §19+723.2293 FAX 919-733-1485
AH EGUAL OFPORTUNITY / APFIRMATIVE ACTION EMPLOYER « 50% RECYCLEDN/TO% ROST-CONSUMER PARER
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. A general permit could be developed for mowing to provide access corridars, or other

' essential needs. [ am fully aware of the variations on the subject, ranging from a five foot marsh

fringe along a long established residential lot to a ten acre mow in a new subdivision, Another
variation would be farge tract mowing (or burning) by the Wildlife Resouwrces Commission or hunt
club to attract geese to feed on new plant shoots. Buming is a form of clearing, but I am not
suggesting we go there -- yet. Buming is not (safely) avatlable to most landowners. It does not
cause subsidence and ruiting s does wheeled equipment and is not applicable to regrowth of green
plants. T will also not suggest we go to the point of asking if any clearing or altering the 75°
shoreline AEC is development. Not yet, Buf have we had our own 3,000 mile “buifer” all these
years without recognizing it? The issue here is high value, scientifically described plant species
listed in the statve.

I call your attention to the attached photo copy which shows several acres of mowing at
Windsong S/D on Cambell Creek. If you will look at the actual photos with a hand lens, you can
see wheel ruts, (a mosquito breeding enhancement) from what I believe was made by a tractor and

* bush-hog. This is one of many examples. Staff could provide new photographs and background .

information as needed. One staff person reported recently on another subdivision with several acres -
mowed with widths of hundreds of feet to the water, Some staff have suggested that after repeated -
mowing, there is an attempt to convert the marsh to lawn grass and. later request bulkheading, etc.
This activity will increase as subdivision activity moves up the estuaries. Raleigh staff received an
mqmry this week wherein the caller ask if mowing was legal, ;
|
If conversion is successful, or tried, staff may be, perhaps has been, confronted with the
problem of deciding jurisdiction for excavation and fill, if such work is later requested.

Regardless if you agree or disagree with my “take” o statutory authon.ty,l am convinced
that over time, if this practice is not strictly regulated, coastal Carolina will lose hundreds of acres
of marsh, small tract by small tract. . ]

The history of the Division position on mowing as it is now is not important. However, it
is probably not unlike the position that a four man, all weather duck biind with boat slip is not a
structure, or development, but a single tie pile is. If regulating mowing appears to be a reach under
the N.C. Coastal Managernent Program, than ] calf your sttention to the Gaston Pipe Line and the
Global Transpark. In my opinion, we need no further anthority to advance this over-due marsh
protection, And ! find nothing in 7K or G.S. 113A-103(5)b that exernpts the subject activity, A GP
is recommended, however, .
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Finally, I call your attention to the attached letter from Dr., Steve Broome on the adverse
effects of repeated mowing, Although I would welcome an opportunity to carry out an in-depth
review of the subject, I will end this exercise with two “Parkerisms™; “once mowed ~ always
mowed”, and “you can kill it, but you can't fill it" :

Attachment



Dear Mr, Parker:

1 am writing in response to your letter of Octaber 16, 1997 regarding
the effects of mowing on irregularly flooded high marsh dominated by
Spartina cynosurcides (big cordgrass) and Juncus roemericis (black
needlerush). Continuous mowing will obviously affect both the structure and
function of these marshes and is likely to eventually eliminate both species.

Loss of the aboveground portion of the plants destroys wildlife and bird
habitat and reduces primary production. If less biomass i produced, Jess food
is available for grazing insects and for detritus, which may-be exported to the
estuary where it is utilized by filter feeders.

The stems and leaves of marsh vegetation are also effective in
dampening waves, thereby reducing shoraline erosion,

Continuous mowing will eventually kill big cordgrass and black
needlerush by eliminating the source of photosynthate that supports the roots
and rhizomes. In our sampling of marsh vegetation we have found that hlack
needlerush is particularly sensitive to clipping. When plots were clipped in the

- fall, plants did not grow back during the following spring and summer.

In summary, repeated mowing (or burning) eliminates the life support
and erosion control values generally attributed to high marshes and will
eventually cause a change in the dominant plant species composition.

Sincerely,
S Brom

Stephen W, Broome
Professor

084
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Proposed language for authorizing the Coastal Resources Commission to adopt temporary
rules to allow additional exceptions to and common non-water dependent uses within its
30-foot buffer rule (15A NCAC 7H.0209) and to allow for structural modifications to
existing piers so as to prevent damage from the elements (15A NCAC 7H.2000)

RAFT

‘The General Assembly of North Carolina enacts:

Section 1. Notwithstanding G.S. 150B-21.3(a) and 26 NCAC 2C.0102(11), the
Coastal Resources Commission may adopt temporary rules for development that would
otherwise be prohibited under rules adopted by the Commission pursuant to Article 7 of Chapter
113A of the General Statutes to:

(1) establish additional criteria for exceptions to the regulatory
requirement, effective 1 August 2000, of a 30-foot development
sctback along public trust and estuarine waters to allow construction of
residences on lots platted before June 1, 1999, of 7,500 square feet or
less with on-site septic systems and that are located in intensely
developed areas; and

(2) increase the footprint limit from 1,000 square feet to 1,200 square feet
on lots platted before June 1, 1999 that are larger than 5,000 square
feet located along public trust and estuarine waters whenever
encroachment of new residential construction inside the 30-foot
development setback is unavoidable; and

(3) allow common non-water dependent uses, such as fences, that have
little or no impact on water quality to be placed inside the 30-foot
development setback, and

@® allow structural modifications to existing piers so as to prevent damage
from the elements.

Section 2. The temporary rules shall become effective upon their adoption by the
Commission and shall remain in effect until permanent rules that replace the
temporary rules become effective.

Section 3. This act is effective when it becomes law.

Prepared by Donna Moffitt, Division of Coastal Management, April 11, 2001
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CRC considering additional exceptions to 30-foot buffer requirement

The N.C. Coastal Resources Commission (CRC)
will hold a public hearing in July on proposed
amendments to the rule requiring a 30-foot buffer
along coastal shorelines.

The buffer rule, which took effect last summer,
reguires new homes, businesses and other non-
water-dependent structures to be built at least 30
feet from the water along non-oceanfront coastal
shorelines. The primary purpose of the rule is to
protect coastal waters from pollutants carried by
stormwater runoff. It also will reduce flood risks,
because development will be located farther from

the water,

The CRC is considering changing the rule to allow
houses to be built within the bufier on small
previously platied lots. The changes also wouid
allow certain structures with non-water-dependent
uses — such as fences and unroofed decks — inside

the buifer,
The proposed excepfions

The first exception would apply to undeveloped lots
that are;

B 5,000 square feet or less (7,500 square feet
or less if an onsite septic system is
required);

B platted prior to June 1, 1999;

W |ocated in an intensely developed area
{(houses present on both sides immediately
adjacent to the lot});

B not located adjacent to approved or
conditionaily approved sheiliish waters,

The exception would allow property owners to align
their houses with those of their neighbors. They
would have to install a stormwater system to collect
and contain on site the first 174 inches of rainfall.

The exception would replace and expand a
temporary version the CRC adopted last year in

response to a directive from the General Assembly.
The temporary rule, which would remain effective
until the permanent version takes effect, oniy
covers iots that are:

E 5000 square feet or less;

E platied prior to June 1, 1999;

B |ocated in intensely developed areas
(houses present on both sides immediately
adjacent to the lot).

Ruie also proposes more flexibility
for owners of larger iots

The proposed permanent rule also would change
an existing exception for house construction on
larger previously platted lots with configurations
that may prevent building outside the buffer. The
existing exception allows a new house to encroach
into the buffer, but limits the amount of ground it
can cover to 1,000 sguare feet.

The proposed exception would increase the
footprint limit to 1,200 square feet, The change
would aliow for the construction of homes that are
more consistent in size with existing structures.

Common uses inside the buffer

The second set of exceptions covers non-water-
dependent structures and activities that commonly
occur within 30 feet of the water but do not harm

water guality.

The rule would allow the foliowing activities and
structures:

B pile-supported signs that comply with local
government standards;

N post- or pile-supported fences:

B ejevated, slatted, wooden boardwalks that
are 6 feet wide or less and for pedestrian
use (they may be larger if they serve a

Published March 2001 by the North Carclina Division of Coastal Management — Donna D. Moffitt, Director
Raleigh: 818-733-2283 or 1-B88-4RCOAST / Eiizabeth City: 252-264-3901 / Morehead City: 252-808-2808
Washingion: 252-946-6481 / Wilmington: 910-385-35900
E-mail: demfrontdesk@ncmail.net / Web: dem2.enr.state.nc.us

public use or need);
o ARy,
o
)
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B uncovered crab shedders that have
elevated trays and no associated
impervious surfaces except for those
needed to protect the pump;

B unroofed decks and observation decks that
are slatted, wooden and elevated and are
200 square feet or iess in size;

® grading, excavation and landscaping with
no wetland fill except when required by a
permitted shoreline stabilization project
(projects shall not increase stormwater
runoff to adjacent estuarine and public trust
waters and shall be certified by a state-
licensed design professional);

® vertical expansion of existing structures, as
long as the original footprint of the structure
is not increased.

Replacement of existing structures aliowed

One provision of the buffer rule that will not change
is an exception that allows the replacement of
existing structures. If an existing non-water-
dependent structure becomes damaged to the point
of needing to be replaced, the property owner may
rebuild the structure in its original footprint and to
its original dimensions, if the land is too small to
allow replacement outside the buffer.

EMC’s buffer rule takes precedence
in Neuse and Tar-Pam river basins

Another provision in the CRC’s rules will remain
unchanged. The provision dictates that the buffer
requirement will not apply to those coastal
shorelines where the Environmental Management
Commission (EMC} adopts its own buffer
standards. The EMC enacts regulations to protect
water quality statewide. EMC buffer rules already
exist in the Neuse and Tar-Pamlico river basins.

What happens after the public hearing?

The CRC could vote on the amendments or send
them back to the Division of Coastal Management
staff for fine-tuning. Once the CRC adopts the

amended rule, it will go to the state Rules Review
Commission and the General Assembly. If neither

body raises objections, the rule would take effect in
summer 2002,

What the buffer does

The buffer plays an integral part in protecting North
Carolina’s coastal waters. The poliution addressed
by the buffer e
rule — nonpoint

source pollution TNUAWEUL. To) T
. . _— £,
— is the primary BRI N

cause of
decline in our
state’s coastal R - .
waters. All land- dlsturblng actlvmes cause nonpoint
source pollution. Maintaining a buffer adjacent to
the estuarine and public trust shorelines can reduce
the discharge of sediments and other pollutants.

Controlling nonpoint source poliution is an urgent
need considering the rate at which our shorelines
are being developed and the increase in seasonal
and year-round populations in communities with

‘estuarine and public trust shorelines.

History of the coastal shoreline buffer rule

The 30-foot buffer requirement was the result of
more than two years of CRC discussions about
ways to increase protection of coastal water quality.

The Division of Coastal Management sought
extensive public comment on the buffer rule,
conducting 40 public hearings in coastal counties in
1999. Nearly 400 people commented on the rule,
voicing opinions both for and against it. The CRC
adopted the rule in November 1999 after adding
exceptions and other language suggested during
the hearings. It took effect in August 2000.

Learn more at dem2.enr.state.nc.us, or call your
nearest Coastal Management office.

Elizabeth City — 252-264-3901

Morehead City — 252-808-2808

Raleigh — 919-733-2293 or 1-888-4RCOAST
Washington — 252-946-6481

Wilmington — 910-395-3900
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Coastal Shoreline Protection Initiative:
A Summary of the CRC’s Draft Proposais

Why Change Is Needed

The health of our waters and shoreline habitats is
critical to the vitality of our coastal area. Yet the
Coastal Resources Commission's rules for
protecting those waters have not changed in 20
years. in that time, North Carolina has grown, and
the number of people building in the coastal area
has increased.

in recent years, wé have seen signs of stress in our
coastal waters, including algal blooms, sediment
plumes, increasing shelifish area closures and fish
kills. These problems highlight the need to do @
petter job — NOW — of protecting coastal resources.

This need isn't New. in 1994, the Coastal Futures
Committee, @ plue-ribbon panel that examined
coastal protection in North Carolina, noted that the
CRC's shoreline rules are not adequate for
protecting water quality.

The CRC agreed after spending several months
reviewing studies that show clear links between
development and runoff pollution. The CRC also
reviewed reports that demonstrate the benefits of
buffers, impervious surface limits, and alternative
methods of shoreline stabilization. The Commission
also looked at the rules of other states, especially
land use regulations along the Chesapeake Bay in
Maryland and Virginia. '

The CRC wants to protect water quality and habitat
while it still can. To do this, the Commission is
focusing on four areas.

« Permit Area . Vegetated Buffers

. Built-uponarea  ° Shoreline stabilization

Permit Area

Within the 20 CAMA counties, the Coastal
Resources Commission regulates development
only in critical resource areas known as Areas of
Environmental Concern, of AECs.

Right now, the Estuarine Shoreline AEC extends 75
feet landward along all estuarine waters, unless the
water is an QOutstanding Resource Water, where the
AEC extends 575 feet.

The current AEC does not cover all shorelines. It
stops at the dividing line between the jurisdictions
of the Division of Marine Fisheries and the wildlife
Resources Commission. Upstream of that line, the
CRC currently does not regulate development on
shore.

1 development along these shorelines remains
unreguiated, North Carolina could miss an
important opportunity to reduce the amount of runoff
poliution that reaches coastal waters.

What's proposed: |

The CRC is proposing to expand its permit area in
two directions: tandward and upstream. The new
permit area, called the Coastal Shoreline AEC,
would encompass all public trust waters, including
estuarine waters. The Coastal shoreline AEC would
replace the current Estuarine ghoreline AEC.

The new AEC would extend tandward 200 feet from
the edge of public trustwaters, orthe landward edge
of coastal wetlands, ifany aré present. Along waters
needing special protection (Outstand'mg Resource
Waters, Primary Nursery  Areas and
Nutrient—Sensitive Waters), the AEC would extend
575 feet.

» November 18, 4998 version. These proposals are subject to change.”



Proposed Permit Area -

MMAMAM P e PP o P P P g g et
Public Trust Waters Special Protection Waters

Notes:

« An AEC is not a setback. If your property
falls in the Coastal Shoreline AEC, you
might might have to get a CAMA permit to
develop.

» Public trust waters are waters that are
“navigable in fact.” If you can float a canoe
in it, it's probably a public trust water.

» Most permits required in the new AEC
would be minor permits, issued at the [ocal
level.

Development Standards
Vegetated Buffers

Vegetated buffers serve a number of important
functions. They protect water quality by filtering
pollution from runoff, and they help preserve fish
and wildlife habitat. Buffers stabilize soil and slow
" floodwaters. And they help preserve the natural
character of a shoreline.

. Proposed Buffer

All Public Trust Waters
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What's Required Now:

A 30-foot vegetated buffer is required only along
Outstanding Resource Waters.

What’s Proposed:

75-foot vegetated buffers would be required along

. shorelines throughout the Coastal Shoreline AEC.

_ What the Buffer Means for Landowners:

There will be limits on what you are allowed to do in
the buffer:

« |n the first 50 feet, measured from the
water, you could build water-dependent
structures, such as boat ramps and docks.
Grading, filling or excavating for other uses
would not be allowed.

« In the last 25 feet, you could build up to 200
square feet in accessory structures such as
sheds.

» You could trim vegetation in the buffer.
Notes:

» Grandfathering: The CRC has not yet final-
ized its proposals for grandfathering and is
expected to discuss the issue further before
the rules go to public hearing.

Built-upon Area

Research shows a strong link between impervious
surface and water quality: As the amount of
impervious surface increases, water quality
declines. So the more square footage of rooftops,
driveways, sidewalks and roads we have, the more
we put our waters at risk.

What's Required Now:

The CRC’s current rutes set a 30 percent limit on
built-upon areas in the Estuarine Shoreline AEC —
uniess property owners show that they can provide
equal protection using a stormwater contro! system.

On lots along Qutstanding Resource Waters (in the
current AEC), the built-upon area is limited to 25
percent,




What's Proposed:

Built-upon areas in the Coastal Shoreline AEC
would be limited to 15 percent of a lot or
- development project. Built-upon areas could be
larger (25 percent) if the property owner could
demonstrate that an engineer-approved stormwater
system will provide the same amount of protection.

Along special protection waters (Outstanding
Resource Waters, Primary Nursery Areas or
Nutrient Sensitive Waters), built-upon areas would
be limited to 12 percent. Greater coverage could be
allowed with an engineered stormwater system.

. Proposed Built-Upon Area Limits

W
Public Trust Waters Special Protection Waters

Notes:

» If part of your lot is outside the AEC,'the
built-upon limits apply only to that portion of
your lot inside the AEC.

« Grandfathering: The CRC has not finalized
its proposals for grandfathering and is ex-
pected to discuss the issue further before

_the rules go to public hearing.

« Urban redevelopment: The CRC contin-
ues to address redevelopment issues. The
Division of Coastal Management is working
with the CRC to ensure that the rules don't
prevent redevelopment of urban areas.

Shoreline Stabilization

Vertical bulkheads are common along iniand
coastal waters. However, these bulkheads can
damage ecologically important areas at the water's
edge, including wetlands and shallow-water habitat.
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What's Required Now:

The CRC's current rules for shoreline stabilization

require that sloping riprap, gabions orvegetation be
used where possible.

What’s Proposed:

The CRC is considering tailoring shoreline
stabilization to site conditions. The CRC’s proposal
woutld allow vertical bulkheads only on sites where
other methods are not likely to work. The proposed
stabilization methods are outlined below:

» In areas with low-wave energy or where
there are viable wetiands, you could use
plantings to stabilize the shoreline or man-
age existing vegetation.

« For shorelines where vegetation alone
won't work, a combination of vegetation
and structure could be allowed. Those
structures could include low-profile or slop- -
ing breakwaters or groins, or riprap.

s If that combination won’t work, you could
use low-profile or sioping structures alone.

+ Vertical bulkheads would be allowed if site
conditions are such that other methods
aren't likely to solve the erosion problem.

Notes:

+ The CRC has proposed creating a new gen-
eral permit to make it easier for property
owners to install riprap to protect eroding
wetlands. General permits are quicker and
less expensive to obtain than major permits.

« The CRC also has proposed amending an
existing general permit to allow breakwater
use in front of all wetlands, not just coastal
wetlands.

+ The proposed rules DO NOT ban bulkhead
use.

What happens next: -




These proposals are not final. The Commission is
still working on them. Public hearings probably will
be in the spring of 1999, or later. if the CRC
approves the proposals in 1999, the changes would
become effective in August 2000.

please contact CRC or Coastal Resources Advisory
Council members if you have concerns about these
proposals. Be specific in your comments, and if you
don't like something about 2 proposal, please
suggest an alternative.

Draft copies of the coastal shoreline protection rules

are on the Coastal Management web site at

http:lldcmz.enr.state.nc.us. Go to the page marked
“Current lssues.”

Questions about the proposals‘?

NC Division of Coastal Management
PO Box 27687

Raleigh, NG 27611-7687

Tel. (919) 733-2293
http:lldcmz.enr.state.nc.us
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Call Mike Lopazanski at 919-733-2293, or write him
at: NC Division of Coastal Management, PO Box
27687, Raleigh NG 27611-7687. Oryou can e-mail
him at Mike_Lopazanski@ma'tl.enr.state.nc.us

Divisiqn of Coastal Management offices:
« Raleigh headquarters:- 919-733-2293
« Morehead City: 252-808-2808
« Elizabeth City: 252-264-3901
+ Washington: 252-946-6481

. Wilmington: 10-395-3800
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QOctober 24, 2000

. 1&S 00-16
MEMORANDUM
TO: - 1&S Committee
FROM:  Mike Lopazanski

SUBJECT: Buffer Exceptions

At the September 28, 2000CRC meeting, the 1&S Committee the 1&S
Committee was presented with a list of the most common existing
water dependent and non-water dependent uses typically found in the
30' buffer area. The Committee felt there were some items which
could be authorized'since the uses did not have or would have very
little impact to water quality. Staff was instructed to provide
recommendations on which uses should be censidered for buffer
exceptions at the November meeting.

Attached is a list of activities recommended as buffer exceptions. Staff
believes that these uses or uses with limitations will have no significant
impacts on water quality of adjacent public trust and estuarine waters.
Also attached for your information are two letters received with regard
to bulkheads and retaining walls in the buffer. These uses will be
further discussed at the upcoming meeting in Wrightsville Beach.
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Allowabie Non-water Dependent Uses Within the 30’ Buffer

Advertising Signs and Billboards

‘Boardwalks —

Crab Shedders —

Residential Wells &
Pumphouses

Decks/
Observation Decks -

Fences

Grading/Excavation/

Landscaping no associated

with shoreline stabilization
projects -

Stormwater Detention
Ponds

Swales for Stormwater

Must be exclusively for pedestrian use and
must be six feet in width or less. The _
boardwalk may be greater than six feet in
width if it is to serve a public use or need.

Allowed if uncovered and elevated trays
with no associated impervious surfaces
except those necessary to protect the

pump.

Limited to wooden, elevated and unroofed
decks that shall not singularly or collectively
exceed 200 square feet.

No wetlands fill and must be certified by a
NC licensed design professional that there
will be no increase in stormwater runoff to
adjacent estuarine and public trust waters
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January 7, 1998

MEMORANDUM | 1&S 424(a)

TO: Implementation and Standards Committee

FROM: Mike Lopazanski
SUBJECT: Justification for Estuarine Shoreline AEC Expansion

At the November meeting, staff presented the Commission with background information
to consider in the potential changes to the Estuarine Shoreline AEC. One of the
changes being considered is expansion of the estuarine shoreline jurisdiction beyond
the limits of the “inland waters” boundary (7H .0206(a)) as well as further landward of
the current 75 feet landward from the water's edge (7H .0209 (b)). This important
change should be considered since development activities outside the CRC’s
jurisdiction not only have impacts on the estuarine system as a whole, but aiso on
specific habitats that occur in these areas.

Estuarine shorelines are considered a component of the estuarine system because of
the close association with the adjacent estuarine waters. The CRC currently has -
permitting jurisdiction and use standards for a distance of 75' landward of mean high
water up to the “inland waters” boundary (575’ for shorelines along Outstanding
Resource Waters). Although the Commission has authority to regulate development
beyond the “inland waters” boundary, the current rules are limited to managing impacts
on Public Trust Areas and associated resources (7H .0207). The Commission must
therefore, rely on other state agencies and programs to address the upland component
of projects in this area and beyond the 75' Estuarine Shoreline AEC.

There is a scientific basis for expanding jurisdiction authority. The rivers and streams in
the coastal area transport significant quantities of nutrients, pathogens, metals and
other pollutants into the estuarine system which can have a significant impact on
estuarine resources. The transport of water and sediments by rivers and streams is
influenced by the interaction of geclogic, climatic, hydrologic and biotic factors (Platte et
al. 1987). Functional relationships in riparian zones are influenced by hydrology,
topography, vegetation and their interactions (Chapman et al. 1982). Vegetation in
riparian zones contributes to the geomorphic and hydrologic functioning of these areas.
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Disruptions of normal geomorphic or hydrologic function, or the vegetation on which it
depends, usually results in impairment to the overall riparian resources value and
function (Van Haveren and Jackson, 1986).

Nonpoint source pollutant loading into a waterbody is a product of the contaminant
concentration and the runoff rate. The average annual precipitation in coastal NC is
about 50 inches and the average annual evapotranspiration (evaporation from the soil
combined with water used by plants) is about 34 inches per year. The average annual
runoff is therefore about 16 inches per year (Bales, 1993). In non-urbanized watersheds
of the coastal area, about two thirds of the average annual runoff reaches a waterbody
through the ground water system. The remaining third reaches it as overland flow. In
an undeveloped watershed, only the immediate riparian area (the stream and a few feet
on either side) contribute to the overland flow of runoff. The overland flow of runoff
begins in the areas adjacent to streams because they have shallow water tables and
littte storage capacity. Because of this, development in the riparian areas will lead to
greater water quality degradation than similar development in more upland areas
(Bales, 1993). Studies have also shown that the 75' AEC is treated as a buffer with no
impervious surfaces, it is inadequate for addressing nonpoint source pollution issues

(Phillips, 1989).

Pollutant loading has been shown to be related to the percent amount of impervious
surfaces of upland areas (Klein, 1979; Kobriger et al., 1984; Polls and Lanyon, 1980).
Impervious surfaces associated with development cover soils and destroy vegetation
that would normally slow and absorb runoff. While wetlands associated with upland
areas can filter, catch and retain dissolved and suspended matter carried by surface
runoff, it is the upland vegetation that is particularly effective at controlling
sedimentation and turbidity. Without benefit of this “first stage” filtration, sediments
carried by runoff can fill wetland areas and impair their water quality enhancing
functions (Talyor et. al; 1997).

There have been numerous studies which demonstrate that upstream land-based
activities contribute to downstream environmental impacts. The APES Technical
Analysis of Status and Trends (1991) states that the maintenance of estuarine water
quality depends on the quality of the inflowing rivers. Managing inputs to estuarine
waters includes the consideration of the rates of freshwater entering the system which
are altered by upland land use (Pate, 1981), increased loading rates of toxic pollutants
such as metals from polluted freshwater streams (Riggs, 1993; Cunningham 1992),
Sediment loads can change bottom sediment composition, transport additional toxic
substances adsorbed to particles as well as bury benthic organisms (McCullough

1985),

The 1991 NC Coastal Marine Fisheries Management Plan cites toxic pollutant
contamination as potentially the most devastating threat to coastal waters. Most of the

2
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toxic pollutants such as heavy metals, pesticides and PCBs tend to accumulate in the
finer sediments of the estuary, which over time can reach concentration levels harmful
to aquatic organisms (Cunningham, 1992). In addition to wastewater treatment plants
and certain industries, stormwater runoff is a primary source of toxic substances in
estuarine waters (Doll, 1996).

Development activities in the upper reaches of the estuaries can contribute to increased
turbidity and rates of sedimentation. The source of turbidity (runoff, erosion, bottom
disturbance, waste discharges or algal blooms) determines the effects it has on the
aquatic habitat. Residential/lcommercial development, forestry operations, agriculture,
construction etc. are well documented sources of sediment. In addition to smothering
benthic organisms, reduced light penetration can affect temperature ranges and oxygen
concentrations from the surface to the bottom of the waterbody. Sometimes this can
lead to stratification, in which warm oxygen rich water remains at the surface and does
not mix with cooler oxygen poor water near the bottom, making it difficult for bottom-
dwelling organisms to survive (Doll, 1996).

In addition to impacts on the estuarine system as a whole, development activities
outside the CRC’s jurisdiction have direct impacts on coastal resources. NC Sea Grant
has recently analyzed the Commission’s rules for their ability to protect coastal
resources from cumulative impacts. This analysis found that the current AEC standards
were not specific enough to adequately safeguard critical estuarine habitats which are
identified as seagrass beds, shallow sand, oyster reef, salt marshes, fish nursery areas
and anadromous fish spawning areas (Doll, 1996).

Of particular concern at the limits of CRC jurisdiction are nursery areas. The Division of
Marine Fisheries has designated 361 nursery areas (305 PNA and 56 secondary
nursery areas) in fragile estuarine waters that support juvenile populations of
economically important species (1997-1998 NC Marine Fisheries Rules). According to
the APES Comprehensive Conservation Management Plan, primary nursery areas
cover almost 25,000 acres, or 1.5% of the regions total water area (Waite, 1994). In
addition, the Wildlife Resources Commission has designated 23 inland nursery areas,
of which the designation applies to entire length of 19 streams (WRC Rules T15A: 10C
.0500). The inland waters are particularly important to anadromous species which
depend on the upper freshwater and less saline areas for spawning and development.
Blue crabs are also known to use the low-salinity creeks for part of their development
and foraging (Ortega et al. 1991; Street 1989).

1
According to NC Sea Grant, there are five primary causes of nursery habitat loss;
increased turbidity, hydrologic imbalance, increased nutrient loading, nutrient recycling
and the presence of toxic compounds (Doll, 1996). Sediment from land altering
activities reduces light penetration to submerged vegetation, which changes the growth
and distribution of the habitat as well as smother benthic organisms on which juvenile

3
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fish feed. Increased freshwater runoff from developed areas as well as
hydromodification not only causes drastic changes in salinity, but also transports toxic
pollutants and excessive nutrients that can further degrade the habitat (Riggs, 1993,

Cunnigham, 1992; EPA, 1994).

Floodwater storage and water quality maintenance are two well known functions of
wetlands. These functions vary according to stream orders. Stream order is a
classification of stream size, where the smallest, unbranched tributaries of a drainage
basin are designated first order streams. Where two first order streams join, a second
order stream is formed; and where two second order streams join, a third order stream
is formed, etc. (The Mississippi River is 10" order). For purposes of water quality
standards application, stream order is determined from USGS topographic maps with a
scale of 1:24,000. Streams in headwater areas determine the biochemical state (i.e.
nutrient and pollutant content) for the larger drainage area. The wetlands of these areas
are a crucial first step in the movement of water from uplands to streams and the
opportunities for wetlands to alter water quality are far lower by the time water reaches

higher order streams (Brinson, 1993).

Several studies conducted in NC have documented that the upland-wetland interface is
a major sink for water pollutants (Jacobs and Gilliam, 1984; Cooper et al., 1987; Cooper
and Gilliam, 1987). These studies have also shown that streamside zones of
vegetation are highly active in reducing the amounts of nutrients, contaminants and
sediment from upland areas into the channels of low order streams. Upland
disturbance has also been shown to affect the functions of wetlands depending on their
association with lower or higher order streams. This difference is measured along the
length of the stream. A one acre disturbance (removal of forest cover or impervious
surfaces) along a 1% order stream will affect a greater length of that stream as opposed
to the same disturbance along a 5" order stream (Brinson, 1993). This would suggest
the need to place more emphasis on avoiding impacts to wetlands of lower order
streams, such as are found outside CRC jurisdiction, than wetlands associated with
higher order streams if water quality improvement is the objective.

The CRC has permit jurisdiction in coastal wetlands even when they occur in Public
Trust Areas. The current AEC jurisdiction for coastal wetlands, however, ends at the
landward edge of these wetlands and offers no protection to contiguous wetlands. In
many cases, staff has found that development is now occurring in such close proximity
to coastal wetlands to cause direct and indirect impacts upon the resource.

The most common type of wetlands landward of the CRC’s jurisdiction (both upstream
and landward of 75') are swamp forests and bottomland hardwood forests (DCM,

1998). These wetland types perform similar water quality functions as those adjacent to
open water. Inland forested wetlands comprise the largest segment, almost 50%, of
the remaining wetlands in the lower 48 states (Tiner, 1987). Development pressure is

4
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increasing on all the undeveloped areas of the coast regardless of iocation or suitability.
As the more suitable areas are developed, staff has seen a trend toward development
activities in areas that have more wetland involvement, including headwater areas and
interior isolated wetlands. These development activities aiso have trouble meeting
other standards such as for septic systems, setbacks and other local ordinances

(Huggett, 1998).

Staff has noted some issues of concern in the areas just beyond the CRC’s jurisdiction
such as bluff grading, significant land disturbing activities less than an acre in size,
vegetation clearing and general land clearing activities, in some cases up to the water's
edge. There are also non-environmental issues just outside the CRC’s jurisdiction.
Development in the inland water area, particular along bluffs, could have impacts on
prehistoric Native American sites. Unless a particular development activity requires
another state agency permit, the Department of Cultural Resources may not have an
opportunity to review and comment. One social implication is that the notification of
adjacent neighbors, which is a major permit requirement, is also lost in these areas. In
some instances, DCM has had a mediating role during project review along estuarine

shorelines.

Current CRC rules for development along coastal shorelines are not adequate to
protect water quality. Staff recommends expanding the CRC’s permit jurisdiction
to include public frust shorelines located upstream of the “inland waters”
boundary. Staff also recommends broadening the CRC’s permit jurisdiction
beyond the current 75 feet landward of mean high water. However, neither
expansion should not occur without a thorough review of, and subsequent
amendments to, the current Estuarine Shoreline AEC use standards.
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State of North Carolina
Department of Environment,

Health and Natural Resources
Division of Coastal Management

James B. Hunt, Jr., Governor
Wayne McDevitt, Secretary
Roger N. Schecter, Director

MEMORANDUM

TO: Coastal Resources Con;xnission - : I&S 424b
FROM: Bill Crowell¥—

SUBJECT: Estuarine Shoreline Initiative

DATE: January 9, 1998

INTRODUCTION

Recent events, such as fish kills, algal blooms, shellfish closures, sediment washes,
hurricanes, increased coastal development, tourism and recreation, loss of wildlife habitat, and
scenic degradation of coastal view sheds have increased our awareness of the need to preserve,
protect and restore our coastal resources. In recent meetings the CRC and DCM staff have
discussed their concerns about the CRC’s current estuarine shoreline rules. This is not the first
- time that the Commission has reviewed the adequacy of these rules in maintaining coastal water
quality and in protecting coastal resources. Twelve years ago, staff reported to the CRC on
nonpoint source pollution and the estuarine shoreline. At that time the staff stated that “it is
evident that existing regulations are not adequately protecting our fragile estuarine waters from
the activities taking place adjacent to them.”(McCullough, 1985)

This memorandum will provide information on methods designed to mitigate, protect and
restore the quality of North Carolina’s estuarine system through the use of vegetated buffers (1),
various shoreline stabilization methods (2), and limits on impervious surface area - density
(3) . The information provided is not intended to be a complete review of the scientific literature.

References
_ McCullough, M. 1985, Memorandum to CRC: Urban runoff impacts and management strategies.

Division of Coastal Management. Raleigh, NC.

P.O. Box 27687, Raleigh, North Carolina 27611-7687 Telephone 819-733-2283
An Equal Opportunity Affirmative Action Employer 50% Recycled / 10% Post-Consumer Paper
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R 1. VEGETATED BUFFERS

‘ The term vegetated buffer “is currently used in many contexts, and there is no agreement
on any single concept of what constitutes a buffer, what activities are acceptable in a buffer zone,
or what is an appropriate buffer width” (EPA, 1993). Although numerous definitions for
vegetated buffers exist in the literature, a buffer in this text is generally a naturally vegetated
transitional zone between differing land uses that functions as a barrier to, and filter of, surface
water runoff. The effectiveness of any buffer zone is related to its width, slope, soil type,
vegetation coverage, type of surface water runoff, and size of drainage area.

Vegetated buffer zones have been applied since the 1950's as best management practices
(BMPs) in the fields of forestry and agriculture to protect in-stream habitats from degradation by
inputs from sediments and nutrients. Today, vegetated buffer zones are routinely applied in both
engineered and natural settings for the control of nonpoint source pollutants (Desbonnet ef al.,
1994), -

_ Coastal buffer zones provide muitipie benefits. Where applied, these benefits include,
but are not limited to, the following: protection of water quality, protection of coastal habitat,
erosion and flood control, and protection of scenic and aesthetic quality. These multiple benefits
and uses signify the inherent ability of vegetated buffers to perform a diverse array of functions.

- .. Numerous studies have shown that vegetated buffer zones reduce the negative impacts of runoff
(see attached extended bibliography). Vegetated buffers and wetlands along the shoreline have
" ~been shown to stabilize soil, reduce sediment runoff (Lee er al,, 1989), reduce runoff speed

S (Williams and Nicks, 1986), and enhance infiltration. Buffers have also been shown to reduce

bacterial loads (Castelle er al., 1992), nutrient loads (Gilliam 1994), pollutant loads (Zirschky et
al., 1989), and viral and bacterial dispersion (Groffman et al., 1991). Vegetated buffers also
provide and enhance wildlife habitat (Groffman er al.,, 1991) and contribute to the overall scenic
quality of the shoreline environment. The multiple benefits/uses of vegetated buffers provide a
solid means for justification of vegetated buffer implementation along North Carolina’s sensitive

‘shoreline.

Protection of water quality ‘
Vegetated buffer zones along the margin of coastal water bodies are effective in trapping

sediments and pollutants, absorbing nutrients from surface runoff, and promoting groundwater
flow. These buffers function to reduce adverse impacts to water quality by controlling the
severity of soil erosion and removing a variety of pollutants from storm water runoff (Shisler ez
al., 1987). Removal of pollutants, sediments and bacteria by vegetated buffer zones can be of
particular importance in areas abutting poorly flushed bodies of water. Gilliam (1994) reported
that buffers remove as much as 90 percent of sediment and nitrate and up to 50 percent of
phosphorous. The effectiveness of vegetated buffer zones is dependent on their ability to reduce
the velocity of surface flow to allow for the deposition of sediments, and the filtration and
biological removal of nutrients and bacteria. Fundamentally, the effectiveness of any buffer zone

is related to its width, slope, soil type and vegetation type.
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Buffer Width if/ " e
Buffer widths vary greatly and are dependent on the site’s slope, soil type, vegetation '

coverage, type of surface water runoff; and the size of drainage area. While the buffer width is

changeable, the factors that are used to determine the width are often unchangeable (i.e., soil

type, slope). Buffers effective in controlling nonpoint source pollution which remove at least

50%, and up to 90% of sediments and nutrients range from 15 feet (5 meters) to 600 feet (185

meters) in width (Desbonnet ef al., 1994). Phillips (1989) studied nonpoint source pollution

from estuarine shoreline development in Carteret County’s estuarine ACE. The resuits indicated

that a 75 foot (23 meter) buffer is an inadequate width for filtering the pollutant runoff and

recommended a 260 foot (80 meter) buffer width. Appendix 1 contains several tables of

recommended buffer widths based on various criteria.

Slope -
Slope is very important in the effectiveness of a buffer. Steep slopes generally increase

surface flow velocity and often do not allow for adequate retention time for absorption of
pollutants, nutrients, and sediments. Slopes of less that 15 percent reportedly allow adequate
retention time and pollutant removal (Palstrom 1991 as reported in Desbonnet et al., 1994). Clark
(1977) provides some examples of minimum buffer widths for the protection of water quality,
according to slope and soil erodibility: 10 meters for areas with no slope on slightly erodible soil,
extending to 50 meters for 30 percent slopes on severely erodible soils. Others have suggested

" adding an additional 0.6 to 1.2 meters of vegetation for water quality protection (Desbonnet e#

al., 1994), L

Even some densely vegetated steep slopes are ineffective at removing sediments,
nutrients and poliutants. Some very steep slopes promote erosion and channelization of surface
runoff. In order for a vegetated buffer to be effective in removing pollutants, nutrients and
sediments, the surface water flow through the buffer zone must be stow, shallow and uniform
(Dillaha et al., 1989a). The slow flow allows for the deposition of sediments (which often have
pollutants attached) into the surface soil layer (Lee et al., 1989). The slow flow and settling also
allow for the utilization of nutrients by plants. A proper functioning buffer depends on its ability
to resist channelization (Broderson, 1973). Channelization through buifer areas greatly reduces
(40 to 95 percent) the effectiveness of the buffer to absorb sediment and nutrients (Lee et al.,
1989). The channelization of water through buffers was reported as a major problem and limit to
buffer effectiveness during a review of riparian buffers implemented on agricultural lands in
Virginia (Desbonnet et al., 1994). In order for buffers to be effective, the surface flow should be
evenly spread into sheet flow (Dillaha et al., 1989b). Williams and Nicks (1988) reported that
rough surfaces reduce flow velocity, promoting sheet flow and resulting in a greater pollutant,
nutrient and sediment removal than found with smooth surfaces.

Soils
As with slope, soils are very important in the effectiveness of a buffer to trap and filter

pollutants and nutrients. As pollutants enter the soil layer, they become incorporated through

physical, chemical, and biological interactions (Desbonnet ef 4l., 1994). Numerous studies have J
shown that most pollutants and nutrients transported by surface runoff are attached to sediments. '\ _
Runoff that contains sediment-bound pollutants need only to move through a buffer that is able
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to remove the sediment load. The effectiveness of this buffer zone is related to its soil (sediment
load and buffer area), slope, width type, vegetation type, and pollutant concentration.

Pollutants contained in surface runoff are generally bound to small soil particles such as
silts and clays. Thus the overall effectiveness of a buffer is related to its ability to remove the
finer materials. As particle size decreases, the buffer width required to remove a greater
percentage of those particles increases (Karr and Schlosser, 1978). Neibling and Alberts (1979)
reported that 37 percent of clay-sized sediments and particles were removed within a 0.6 meter
(~2 feet) width of a grassed buffer, while 91 percent of the total sediment load was removed

within the same buffer width.

Relatively narrow buffers, provided they promote shallow sheet flow (generally with little
or no slope), will effectively remove coarse-grained sediments and their associated pollutants
(Desbonnet et al., 1994). Wider buffers are generally required to remove the smaller particles
and pollutants. Greater sized buffers may be required to trap pollutants in dissolved forms, as
they may require removal by chemical interactions, plant uptake, or nucrobml transformation
(Desbonnet et al., 1994).

Vegetation
The vegetated cover contributes to the overall effectiveness of the buffer by removing

pollutants and nutrients, providing various habitat, and creating an aesthetic quality. Vegetation
. within a buffer zone assists in soil stabilization, reduces velocity of surface water runoff, and
reduces channelization, while promoting absorption and infiltration. The type, density, structure
and age of the vegetation are important in determining functioning properties of the buffer.
Vegetation can be manipulated, often in a cost-effective manner, to better achieve the purpose of
the buffer (Desbonnet er al., 1994). Vegetation reduces the erosional effects of water movement
by minimizing undercutting and bank collapse (Barling and Moore, 1994).

Vegetation in buffer zones in the coastal area aid in controlling flooding and damage
from flooding by reducing velocity of runoff and by encouraging infiltration of precipitation and
runoff into the ground rather than into low lying areas. Additionally, the use of a vegetated
buffer necessitates that structures and development be set back for areas that would naturally be
prone to flooding.

Vegetated buffers may be natural or planted. Buffers may be either grass, shrubs, or
forested. Grass buffers are effective in reducing flow velocities and in trapping nutrients and
sediment. Gilliam et al. (1997) demonstrated that the effectiveness of a well maintained grass
buffer in sediment removal may be as high as 90-95 percent. Forested buffers may remove
various nutrients that grassed areas are unable to uptake. Although it is not practical in many
areas, the ideal buffer would have a grass buffer leading to a forested zone, then to the shoreline.

Protection of coastal habitat

Native plants and animals are essential to the preservation of North Carolina’s coastal
- ecosystem. Vegetated buffer zones provide habitat for native plants and animals. Vegetation
provides cover from predation and weather, and habitat for nesting and feeding by resident and
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migratory species. Several species found in this transition area from open water and wetland
habitats to uplands are now relatively uncommon, while others are considered rare, threatened or
endangered. Buffers are especially important along rivers that serve as spawning areas for -
anadromous fish (Rulifoson as cited in Doll and Coburm, 1996). In order to protect anadromous
fish, buffers should extend to the point of identified anadromous fish spawning areas that are
currently used and those that were historically known (Doll and Coburn, 1996).

While most studies have focused on the use of buffers for water quality and pollution
abatement, buffers have also been noted for their importance to wildlife. Values of wetland
buffers include: increased species richness, sites for foraging, comridors for dispersal, refuge from
flooding, sites for hibernation, areas for breeding and nesting, areas of predator protection, and
refuge from upland and open water disturbances (i.e., construction. jet skis) (Groffman ez al,
1991). Effectiveness of vegetated buffers as natural habitat is dependent on buffer width and
vegetation type. In general, wider buffers provide greater values as wildlife habitat. Most
importantly, buffers which possess native vegetation provide a move valuable habitat for
sustaining resident species and promote a greater diversity of species within the buffer and the
region overall (Desbonnet et al., 1994).

Erosion control and flood control

Buffer zones provide a natural transition zone between open water or wetlands and
'uplands. As stated previously, vegetation within a buffer zone assists in soil stabilization, reduces
~ velocity of surface water runoff, reduces channelization, and promotes absorption and
infiltration. Roots of vegetation also reduce the tendency of the soil to erode during coastal
storms by stabilizing underlying soils (Desbonnet et al., 1994). Vegetation reduces undercutting
and bank collapse (Barling and Moore, 1994). Vegetated buffers have been used as best
management practices to control erosion and the offsite impacts of construction activities for

many years.

Vegetated buffers also have value as flood control areas. Vegetated buffer zones in
coastal areas aid in controlling flooding and damage from flooding by reducing velocity of runoff
and by encouraging infiltration of precipitation and runoff into the ground rather than into low
lying areas. The use of buffers requires that structures and development be set back for areas that
would naturally be prone to flooding. The capacity of the buffer area to provide flood protection
will be dependent on the local rainfall and runoff intensity, as well as the amount of adjoining
buffer lands (Desbonnet ez al., 1994). Under ideal conditions the ability of a buffer to act asa
flood mitigation area will be related to the water source area (i.e., surface runoff flooding vs.

river ﬂooding).

Protect of scenic and aesthetic quality
One of the unique benefits and qualities of North Carolma s coastal area is its scenic

value. Vegetated buffers may be used in order to preserve the namural character of the shoreline,
while mitigating the visual impacts of development. The aesthetic value of vegetated buffers is
mainly based on subjective factors, and therefore not fully transferable to economic or protective
 terms.  “Although no criteria for aesthetic values of vegetated buffers exist, aesthetics will
continue to be included as an intrinsic value” (Desbonnet er al., 1994).
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Summary .
Vegetated buffer zones provide multiple benefits. Buffers provide protection of water

quality by trapping sediments, pollutants, pathogens and absorbing nutrients from surface runoff
and promoting groundwater flow. Vegetated buffer zones aid in the protection of coastal habitat
for wildlife, fish, and other organisms, by increased species richness, and providing sites for
refuge, foraging, breeding, nesting and dispersal (Groffinan et al, 1991). Buffer zones promote
flood and erosion control. Additionally buffers protect the scenic and aesthetic quality that is
important to many of the people who live, work or visit in coastal ¢ounties. These multiple
benefits and uses signify the inherent ability of vegetated buffers to perform a diverse array of
functions. They generally work by slowing and spreading surface flow, increasing time for
infiltration and settling to occur, and providing mechanisms for the absorption of nutrients.

Although there is no agreement on any single concept of what constitutes a buffer, the
effectiveness of any buffer is related to its width, slope, soil type, vegetation coverage, type of
surface water runoff, and size of drainage area. Vegetated buffer zones are routinely and
successfully applied in both engineered and natural settings. Vegetated buffers are an important
tool in protecting the aquatic environment from land based activities. Appendix 2 contains a
listing of buffer and setback widths used by other states in their coastal management programs.

Staff Recommendations
- The staff recommends that vegetated buffers be used in the protection of coastal waters
and shorelines. We recognize that the current rules promoting the use of buffers are inadequate
for the protection of North Carolina’s coastal resources. Vegetated buffers are needed along all
shorelines to protect aquatic resources from land based activities. Buffer widihs and types
should be dependent on the resource to be protected, the adjoining land development, slope, soil
type, and size of drainage area. However, rules must reflect a realistic implementation of
standards (i.e., a buffer size and type requirements should be based on the adjoining water
body’s classifications or types of upland development). We recommend that a panel be
assembled to develop draft rule changes that will implement the use of vegetated buffers along

North Carolina’s shorelines.
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2. ESTUARINE SHORELINE STABILIZATION

~ A's North Carolina’s coastal population grows, the development pressure along the *
estuarine shoreline also increases. Many waterfront property owners (mainly residential) have
applied for permits for the construction of bulkheads. There is growing eoncemn about the effects
of bulkheads on sediment transport, foreshore erosion, marsh migration and estuarine organisms.

Bulkheads and other shoreline stabilization measures are placed in dynamic ecotones that
form transition areas between water and upland. These areas are ecologically unique, combining
many of the characteristics of both upland and aquatic environments. They harbor a diverse
array of plants and provide habitat to many different organisms. “ A major physical intrusion,
such as a bulkhead, has many ramifications” (Watts, 1987).

The negative impacts of bulkheads and other shoreline stabilization measures are often
questioned, and there is some dispute concerning the magnitude of the impacts. As construction
of bulkheads and other shoreline stabilization measures continues on our estuarine shoreline,
environmental management must be based on our best existing knowledge. The purpose of this
memorandum is to synthesize the existing information on the effects of bulkheads and other
shoreline stabilization measures. Vegetated buffers are often used to mitigate the effects of
erosion along the land water interface, while bulkheads, riprap, breakwaters, groins and
vegetation are used to protect the shoreline from erosion. The use of bulkheads is of the highest
environmental concern for shoreline stabilization and will be the topic of this review. Riprap is
also often used as a shoreline stabilization measure and depending on its placement and use, may
have some of the same effects as bulkheads. Breakwaters, and groins are often constructed of
the same material as bulkheads and also change the littoral flow, thus many of the concerns are
the same. Vegetation and bioengineering methods are beginning to be used more frequently and
are generally preferred to hardened structures.

Impacts of bulkheads
Bulkheads are generally vertical structures that are built parallel to the shoreline in order

to prevent erosion of the upland. Bulkheads are often constructed of wood, metal (steel or
aluminum), concrete or vinyl sheet piling that is driven into the substrate to an approximate
depth of 4 feet. The height above the water surface varies from location to location. Tie rods are
used to add support to the structure by anchoring the wall on the landward side. Filter cloth is
often used behind the sheet pile to reduce fill seepage through the bulkhead. Bulkheads may have
a non-vertical face, but this is rare in North Carolina.

Short-term effects

Several short-term impacts are the result of bulkhead construction activities: bank
erosion, suspension of sediments, underwater sediment accretion, and general habitat disturbance
(Watts, 1987). Soil disturbing construction activities (i.e., tie rod placement, pile driving,
backfilling) often cause short-term bank erosion, which can in turn cause an increase in the
suspended sediment in the water column. These suspended sediments reduce light and may lead
to a temporary decrease in primary production. The sediment may also interfere with the
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respiratory and feeding mechanisms of fishes and other organisms (Watts, 1987). Construction
activities may also cause the resuspension of bottom sediments, releasing heavy metals and other
toxins (Mulvihill ef a, 1980). Sea grasses, such as eelgrass, may be able to cope with short-
term light reductions but may not survive the sediment accretion that results from the upland
erosion (Thayer ef al., 1984). Severe sediment accretion may also kill many benthic organisms
including some shellfish, such as oysters. Recovery can then only occur through the
repopulation by organisms from non-impacted areas.

-term effect
Bulkheads have several long-term effects on the estuarine shoreline. Bulkheads have

several long-term effects on the estuarine shoreline. Long-term effects include: increased non-
point pollution, increased wave scour, and increased erosion of adjacent lands. Hardened
shorelines also produce losses in shellfish habitat, shallow water habitat, juvenile fish nursery
areas, submerged vegetation, wildlife and ecotone habitat, and wetland areas.

Placement Impacts
The construction of a bulkhead generally destroys the established vegetation in the

ecotone between open water or wetlands and the upland. In the majority of cases, the land is-
graded and sloped toward the bulkhead. Then the area is planted with grasses and other lawn
species, effectively removing the natural buffer for surface water runoff. This activity sets the
 stage for an increase in runoff of nutrients and toxins. The increase in nutrients (mainly
fertilizers) used to maintain the lawns is allowed direct runoff into the estuarine waters. These
nutrients may cause algal blooms and reduce oxygen in adjacent waters (Watts, 1987). This
reduction in oxygen often leads to fish kills. Toxins (pesticides, petroleum, etc.) may be carried
in surface runoff with storm water into the adjacent waters, where they may accumulate in the
native organisms (i.e., shellfish). The buildup of toxins in shellfish may pose a human health
hazard. The increased runoff velocity may enhance the numbers of bacterial and viral agents that
reach the estuarine waters (Kirby-Smith, pers. comm.). The degree of damage is related to the
proximity to the water, type of vegetation, type of soil, the type of drainage, the amount of runoff
and the time and method of application (Clark, 1974).

Physical Impacts

Bulkheads, seawalls and other hard structures have been prohibited on North Carolina’s
oceanfront since the passage of CAMA in 1974. One of the main reasons these structures are
forbidden is their effect on reducing the beach area over time. Bulkheads in the estuarine
environment produce the same effect. These structures promote scour, or the removal of
underwater material by waves and currents, especially at the base or toe of a shoreline structure.
As waves break against a vertical structure, the wave energy is deflected upward and downward.
Scouring occurs as the downward movement of water dislodges bottom sediments. The power
and extent of the erosion is dependent on many different facts such as fetch, orientation, soils,

boat traffic and storm frequency (Pilkey as cited in Watts, 1987).

Scouring results in the destruction of any beach in front of the bulkhead that is subject to
wave action. In some locations, the scouring wave action may only take place during storms.
Bulkheads placed adjacent to a shallow water habitat will scour and eventually deepen the area.
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Beaches in front of bulkheads are almost certain to disappear (Rogers, 1981) Bulkheads change
the irregular shoreline into a linear shoreline. In oceanfront studies, the wave impact increases
with the length of the seawall structutes (McDougal ef al., 1987); thus the cumulative impact of
adjacent bulkheads may have a large scale detrimental effect on the estuarine shoreline
ecosystem. The greater the length of the bulkhead, the greater the scouring action.

Within CAMA permits, bulkheads are placed on the water’s edge or landward of
significant wetland vegetation. Bulkheads can lead to destruction of these wetlands in two
different ways. First, bulkheads do not allow the landward retreat of wetland vegetation as the
sea level rises. The bulkhead provides a physical barrier to the natural migration of wetlands.
Bulkheads may also contribute to the increased flooding and expansion of neighboring wetlands
(Titus et al,. 1984) . Secondly, the redirected wave energy disrupts the substrate, and diminishes
the suitable habitat for wetland plants. The turbulence and scouring often prohibits vegetation
from reestablishing after construction or from establishing as the water depth changes (Knutson,
1977). Garbisch and others (1973) showed that Spartina alternifolia (smooth saltmarsh
cordgrass) plantings in front of a bulkhead experienced a 63 percent fatality while those in front
of a natural shoreline averaged a 12 percent fatality. Tidal flats, beaches and some wetlands are
often replaced by permanently flooded areas, destroying the habitat of any organism that required
the previous conditions.

Bulkheads also accelerate the erosion of adjacent shorelines (COE, 1984). This often
requires the adjacent property owner to take action to stop the erosion process. The erosion may
result from deflected wave energy or an alteration of the circulation pattern or from an
obstruction of the littoral drift of sediments (Mulvihill ef al., 1980). By affecting the littoral
drift, adjacent wetland areas may lose the sediment load necessary for their continued existence.
Zabawa et al. (1981) showed that bulkheads removed the protected shore as a sediment source,
but did not change the sediment budget. Thus the annual amount of sediment movement was
generated for the areas seaward of the bulkheads and the estuary. However, the hardening of the
shoreline does reduce upland erosion and may lead reduced littoral movement of sediments that
are necessary for sustaining sand on oceanfront beaches (COE, 1984).

Fish and Wildlife Impacts
In addition to the vegetation loss associated with bulkheads, wildlife, fisheries, and

shellfish habitat are also disturbed or eliminated. Routes of access are also destroyed for many
animals (Watts, 1987). Turtles, frogs, raccoons, and many birds must find non-bulkheaded routes
to reach the water. Additionally, the change in water depth and loss of vegetation due to
scouring is often responsible for loss of juvenile fish habitat. Hylton and others (1986)

- determined that bank stabilization structures did reduce littoral fish populations. Ellifrit and
others (1972) found that bulkheads provide less favorable conditions for clam larvae (Venerupis
Jjapanica) settling and survival, and a reduced availability of nutrients and food. These factors
lead to fewer clams in bulkheaded areas than in adjacent natural areas (Ellifrit er al., 1972).
Gilmorte and Trent (1974) found that benthic macro-invertebrates were more abundant in
marshes than in bulkheaded canals, and crustaceans were over three times as abundant in the
marsh. Mock (1966) compared the abundance of brown shrimp (Penaeus aztecus) and white
shrimp (Penaeus stiferus) in front of a naturally vegetated shoreline and a bulkheaded shoreline.
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The study found that the number of shrimp were five times greater along the vegetated shoreline
than the bulkheaded shore. The difference was attributed to the lower organic detritus and
benthic macro-invertebrates, deeper water and reduced intertidal vegetation.

Chemical Impacts

Wooden bulkheads comprise approximately ninety percent of all permitted shoreline
stabilization projects in North Carolina (Skrabel, pers. comm, 1997). Most of the structures have
involved the use of pressure treated lumber. The wood is injected with toxins to prevent marine
organisms from consuming the organic material. The wood is most often injected with a
chromated copper arsenate mixture (CCA). Each of these chemicals is toxic to marine
organisms. Chromium is carcinogenic and mutagenic and has been reported to accumulate in
phytoplankton (Weis and Weis, 1994). Copper in high levels is toxic to algae and mollusks.
Arsenic is known to be carcinogenic, mutagenic, and teratogenic (Weis and Weis, 1994), and has
been shown to bioaccumulate in estuarine ecosystems (Sanders ef al, 1994). Studies have
indicated that leachates from the treated wood are toxic to a variety of estuarine organisms such
as fiddler crabs, sea urchin embryos, and some fish embryos. These toxins may be transferable
to consumers from the affected species, often resuiting in deleterious effects to the consumer
(Weis and Weis, 1996). The local effects of these leachates may be minimal, but the cumnulative
effect of miles of wooden bulkheads may pose a concern for the health of the estuarine system.
Presently some state and local governments are restricting the use of CCA-treated products in the
interest of protecting the shallow estuarine environment.

Summary
There is growing concern about the effects of bulkheads and other hardened shoreline

structures on sediment transport, foreshore erosion, marsh migration and estuarine organisms.
Bulkheads can lead to destruction of these wetlands by not allowing the natural landward retreat
of wetland vegetation as the sea level rises, and by producing conditions that accelerate the loss
of suitable habitat for wetland plants, submerged plants and shallow water habitat. Bulkheads
also accelerate the erosion of adjacent shorelines, often requiring the adjacent property owner to
take action to stop the erosion process. Bulkheads installations often leads to the loss of
important habitats. In addition to the vegetation loss associated with bulkheads, wildlife,
fisheries, and shellfish habitat are also disturbed or eliminated. Erosion related to bulkheads is
often responsible for loss of juvenile fish habitat, reduced littoral fish populations and loss of
shellfish habitat.

Most of the shoreline protection structures in North Carolina involve the use of
chromated copper arsenate pressure treated lumber. Each of the chemicals is toxic to marine
organisms and have been reported to bioaccumulate in estuarine ecosystems. The curnulative
effect of miles of wooden bulkheads may pose a concern for the overall health of the estuarine

system.
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Staff Recommendations -
The staff recommends that hardened structures only be used in areas where there is a

demonstrated need for the protection 6f upland property from excessive erosion when no other
alternative is feasible. Vegetated buffers should also be used in conjunction with any shoreline
protection measure. Nontoxic methods of erosion abatement are preferred. The staff recognizes
that current rules regarding the installation of harden structures are inadequate for the protection
of our coastal resources. We recommend that a panel be assembled to develop draft rule
changes. The panel will outline the requirements for demonstrating the erosional need for a
hardened structure, and set forth rules for the implementation of these recommendations along

North Carolina’s shorelines.
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3. IMPERVIOUS SURFACE AREA - DENSITY

As North Carolina’s coastal population grows, the development pressure along the
estuarine shoreline also increases. The population density of a given area is correlated with its
percentage of impervious cover (Amold and Gibbons, 1996). Land development alters the
natural balance between runoff and natural absorption areas by replacing pervious areas with
greater amounts of impervious surface. Therefore, imperviousness is directly proportional to the
degree of land development. Research shows a strong correlation between the imperviousness of
a drainage basin and the health of its receiving waters. Impervious coverage is a readily
identifiable, measurable aspect of the landscape, facilitating its use in both planning and
regulatory applications (Arnold and Gibbons, 1996).

Definition
. Impervious surfaces can be defined as any impenetrable material that prevents infiitration

of water into the soil. Rooftops, roads and parking lots are the most prevalent and easily
identified impervious surfaces, although the list also inciudes sidewalks, patios, gravel drives,
bedrock outcrops, and compacted soil. As development alters the natural landscape in coastal
counties, the percentage of the land covered by impervious surfaces increases, initiating a chain
of events that begins with alterations in the hydrologic cycle, works its way through physical and
ecological impacts on riparian areas, adds water pollution, and culminates in degraded water
resources (Amold and Gibbons, 1996). Water is often conveyed from impervious areas by pipes,
gutters and ditches, which promotes increased runoff velocity and volumes due to the absence of
areas for infiltration and absorption. In turn, impervious areas often add to the volume of toxins,
nutrients and pollutants associated with stormwater runoff.

Transportation related impervious areas that are in the public domain are often
overlooked in estimates of imperviousness. The transportation component can, in terms of
totally impervious area created, exceed the rooftop component within a watershed. Additionally,
these areas often exert a greater hydrological impact than rooftop or residential imperviousness
(Schueler, 1994). In residential areas runoff can be spread over pervious areas such as lawns.
Roads, bridges and parking lots are usually directly connected to storm drainage systems, which
in this case is most often observed in suburban areas. Measurements of impervious surface area
in eleven residential, multifamily and commercial areas reveaied that transportation related
imperviousness comprised 63 percent to 70 percent of the total impervious surface cover (City of
Olympia, 1994). Additionally, streets have been shown to produce the highest pollutant loads in

most lost use categories (Bannerman et al., 1993).

Impacts
Imperviousness is integrative, indicating cumulative water resource impacts without

regard to specific factors. Research from the past 15 years consistently demonstrates a strong
correlation between the imperviousness of a drainage basin and the health of its receiving waters
(Arnold and Gibbons, 1996). Many studies have focused on macroinvertebrate diversity and
populations, fish population and health, shellfish habitat, and water quality.
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The loss of many of our water related natural resources can be correlated with increases
in impervious surface development. A number of studies have examined the link between
imperviousness and the biologic diversity in streams (Schueler, 1994). Degradation of stream
habitat is reported to occur at a 30 percent to 100 percent impervious coverage. The threshold of
initial degradation fall within the 10 to 20 percent range. This range of initial degradation is
exceptionally consistent under different methods of analysis (Schueler, 1994). Therefore,
impervious coverage is often a reliable indicator of the impact of development on water

resources.

Macroinvertebrate Impacts
Macroinvertebrates are often used as indicators of the overall health of aquatic

ecosystems. Klein (1979) found the macroinvertebrate diversity dropped sharply in urban
streams when the watershed impervious surface area exceeded 10 to 15 percent. Jones and Clark
(1987) monitored benthic insect diversity in Northern Virginia, and found a change in
comnposition after the watershed populiation exceeded four individuals per acre. The population
density roughly translates to half-acre or one acre lots residential land use (10 to 20 percent
imperviousness). Shaver et al, (1995) reported a sharp drop in macroinvertebrate diversity at 12
to 15 percent imperviousness in streams in the coastal plain and piedmont of Delaware.

Fishery Impacts
Few studies have been completed on the effects of imperviousness on fish habitats and

_ populations. Holland (1997) reported that finfish populations in coastal creeks in South Carolina
markedly decrease at a 30 percent impervious coverage. Anadromous fish eggs and larvae have
been noted to sharply decline after a 10 percent impervious threshold was surpassed (Limburg
and Schmidt, 1990).

Shellfish Impacts
Even relatively low levels of development can yield high levels of bacteria, derived from

surface runoff or failing septic systems (Schueler, 1994). Shellfish harvesting areas are often
closed in areas that receive high runoff. Some North Carolina shellfish areas are closed only
after rainfall has occurred in the area, indicating that surface runoff is a major pollutant source.
Fecal coliform counts are often high in areas that receive increased stormwater runoff. Shellfish
closure has also been attributed to septic system failure. The density of development may play a
role in increased bacterial loads. Duda (1982) presented that is difficult to prevent closure of
shellfish areas when more than one septic drain field is present per seven acres. As the population
in the coastal counties increases, the amount of impervious area also increases with development
and in turn the number of shellfish closure areas has increased. The resulting increase in closed
shellfish areas and possible closure in recreation areas can have severe economic impacts on
North Carolina (Maiolo and Tschetter, 1981).

Water Quality Impacts

Impervious surfaces collect and accumulate pollutants deposited from various sources
(Schueler, 1994). Stormwater runoff rapidly transports these pollutants to pipes, gutters,
ditches, and eventually to an aquatic system. In some areas, stormwater runoff is sent to
retention and detention ponds for the settling of sediments and pollutants. Others are sent
through vegetated buffer zones before reaching open water. This action promotes increased



118

runoff velocity and volumes due to the absence of areas for infiltration and absorption. In tum,
impervious areas often add to the volume of toxins, nutrients and pollutants associated with
stormwater runoff. Monitoring and modeling studies have consistently indicated that urban
pollutant loads are directly related to watershed impervious surface coverage (Schueler, 1994).
Many nonpoint source pollutant problems can be tied to the amount and location of impervious

surfaces.

Limiting impervious surface areas
Limiting impervious cover is a management technique that mitigates the adverse effects

inherent to development. Impervious cover limitations and buffer zone requirements have been
proven to maintain the basic hydrologic balance (Amold and Gibbons, 1996). Limiting
imperviousness reduces the potential for flooding and the discharging of pollutants into aquatic
systems. Maintaining natural hydrologic conditions benefits water quality by reducing erosion,
pollution, and by maintaining salinity levels. | ,

Imperviousness is rarely specified or addressed in community goals, policies or
regulations (Arnold and Gibbons, 1996). When addressed, zoning has strongly emphasized and
regulated the rooftops, commercial development and general residential development (i.e.,
tennis courts, driveways) and largely neglected the transportation component. While the rooftop
component is may be fixed in density zoning, the transportation component is not. As an
example, many zoning codes set forth the maximum density for an area, based on dwelling units
(Schueler, 1994). Thus, in a given area, no more than one single family home can be located on
each acre of land, and so forth. Thus, a wide range in impervious cover is often seen for the same

zoning classification.

Limits on impervious surface area is implemented by several methods. While analysis is
often conducted on a watershed level; it may not be always feasible to apply limits at this scale.
This is particularly true in watersheds with existing development. Regulations limiting
impervious surface area are often conducted on a lot-by-lot basis with resource protection as a
goal. Other methods involve zoning standards based on land use intensity or resource protection.
Reducing impervious through planning and design often reduce expenses in construction and
maintenance for local governments.

Summary
Research shows a strong correlation between the imperviousness of a drainage basin and

the health of its receiving waters. Impervious coverage is a readily identifiable, measurable
aspect of the landscape, facilitating its use in both planning and regulatory applications. The loss
of many of water-related natural resources can be associated with increases in impervious surface
development. A number of studies have examined the link between imperviousness and
ecosystem health. The threshold of initial degradation of many organisms fall within the 10 to
20 percent imperviousness range. The biodiversity of macroinvertebrates and anadromous fish
eggs and larvae have been shown to drop within this range. Finfish populations are reported to
markedly decrease at a 30 percent impervious coverage. Impervious areas often add to the
volume of toxins, nutrients and pollutants associated with stormwater runoff. Shelifish resources
and general water quality are also reported to be effected by a number of different impacts taht
can be associated with the magnitude of impervious.
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Limiting impervious cover is a management technique that mitigates the adverse effects
inherent to development. Limiting imperviousness reduces the potential for flooding and the
discharging of pollutants into aquatic systems. Transportation related impervious areas are often
overlooked in estimates of imperviousness and often exert a greater hydrological impact than
rooftop or residential imperviousness. Imperviousness is rarely addressed in' community policies
or regulations. Limits on impervious surface area can be implemented by several methods.
Regulations limiting impervious surface areas are often conducted on a lot-by-lot basis with
resource protection as a goal. Other methods involve zoning standards based on land use
intensity or protection of a particular resource. Reducing impervious through planning and
design often reduce expenses in construction and maintenance for local governments and

landowners.

Staff Recommendations i
The staff recognizes that current rules regarding impervious surfaces and density of
development are inadequate for the protection of North Carolina’s coastal resources. Based
solely on scientific information available, limits on impervious surface area should be
implemented on a watershed basis. It is recognized by the staff that implementation of a
watershed-based method is currently not feasible. Therefore, the staff recommends that a more
stringent limit on impervious surface areas be developed for application on a lot-by-lot basis,
within all jurisdictional areas along North Carolina shorelines -—— perhaps lowering the current
standard to 10 to 20 percent imperviousness, or even lower for highly sensitive resource areas
(e.g., primary nursery areas, shellfish beds, outstanding resource waters). Transportation
surfaces should be inctuded in the watershed impervious count. Engineered alternatives are
acceptable if documented to be successful in similar applications. Local governments shouid be
encouraged to implement zoning and planning which mitigates the effects of imperviousness.
We recommend that a panel be assembled to develop draft rule changes that will implement
these recommendations. '
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Appendix 1.
Tables from Desbonnst er al., (1994)

Table 3. Recornmended vegetated buffer widths for pollutant removal, giving the desired effect of the implemented
buffer. The reported vaiues are generally intended as minimum buffer width valuas 1o achieve the desired purposz. [1 meter =
3.28 feet)

Authorts) Width im) Objective Specifics
in: Cameriord ei al. 1992 - Maintain soeam channel szbiliny ] Qzark Mhus
Ahote. 1950 -1 Stream habitat protecsion | ‘
Aholz. 1990 e River/iake proiecuon :
Scheuisr and Blev. 1987 B —ow jevei pollutant removai i (rassed puirer
m; Comertord e: al.. 1992 712 General purpose wuse Low siope: rural land
Palmstrom. 199) 6 Generat purpose usa
Doyie e1 al.. 1973 76 Protec: water guality Tom anmmal wasies | Foresied burfer
in: Comertord et al.. 1992 3 brotect general waler guedTy }
mn: ComerTord et al.. 1592 ¢ - Prorect water guality wOm groeno-basas

"herbicide applications
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Table 4. A summary of pollutant removal effectiveness values according to width of the vegetated buffer. Removal
efficiency values are given 2s percent removal for each of the various pollutants treated in the vegetated buffer — sediment.

TSS, total nitrogen, total phosphorus. and nitrate-fiitrogen. [1 meter = 3.28 feet]

PoliutantRemoval (%%)

Author(s) Width (m)  Sediment TSS N P NO3
Doyie et al., 1977 035 % 123
Neibling & Alberts, 1979 06 91%
Neibling & Albens. 1979 06 37%
Neibling & Alberts. 1979 12 78%
Doyle er al., 1977 15 8% 57%
Nelbling & Alberts. 1579 4 82%
Doyle er al.. 1975 318 S5 99%

-Doyle eral.. 1977 40 62% 68%
Young et al.. 1980 4.06 84% 83% %
Dillaha et al., 1988 46 3% 0% X%

Dillaha e al., 1988 46 87% 61% 63%
Dillahz et al.. 1988 46 6% 67% - 52% 3%
Magete et al., 1987 46 725 17% 1%
Dillaha et ai., 1986b 46 63% 63% 63%
Neibling & Albers. 1979 49 83%
. Neibling & Alberts. 1979 6.1 0%
"“Doyle eLal.. 1975 7.6 06% 90G;
Schellinger & Clausen. 1992 6 A% 15% 6%
- Schellinger & Clausen. 1992 76 21% 16% 18%
- Dillaha et al:. 1988 9.1 58% 7% 19%
_Dillaha et al.. 1988 - 9. 93% . 77% 80% 45
- Dillaha et al., 1988 9.1 88% 71% 57% 17%
Dillaha et al.. 1986b 0.1 8% 78% - 7B%
~ Magette et &l.. 1987 i 80% 51% 33%

Thompson et al.. 1978 jic] 45% 35% 46%
Bingham et al.. 1978 13 2B 23¢ 28%
Mannering & Jjonnson. 1974 15 45% :

Doyle et al.. 1977 15.2 97% Q0%

. Lake & Morrison, 1977 132 6%

Peterjohn & Correll. 1984 . 19 0% 62%- (e .60%
Young et al., 1980 21.5 81%

Youngetal., 1980 213 5%

Schwer & Clausen., 1985 % 95 02% BOG
Young er al.. 1980 274 93%

Young et al.. 1980 214 66% 87% B8
Young et al., 1980 7.4 82% 84% 81¢r
Edwards et al., 1983 0 23% 31% 29%

Dovle e1al.. 1975 30.5 . OB% 095
Patterson et al., 1977 35 1%

Thompson et al., 1978 3% 69% 61% 625
Wong & McCuen, 1982 45 . 0%

Woodard, 1988 57 595,

Edwards et al.. 1983 &0 87% B3% 845
Baker & Young. 1984 o 994

“Karr & Schiosser. 1978 91 55% 30%

Karr & Schlosser. 1978 215 97.5% 90%

“Karr & Schlosser. 1578 304 9% 07%

Lowrance e al.. 1984 83% 30425 B3
Jacobs & Gillam. 1985 99¢e
Rhodes et al.. 1985 EER)
Reuter er al., 1992 85% 97% 35-90%
Schipper et al.. 1989 08<c
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Runoff source Vegetation Slope QOther
Dairy manure Grass-fescue 10% S0 mT.za
Bare soil Orass e 0T coarse-grainad sediments
Bare soil Grass 5 ror ciav-sized parncles
Bare soil Grass % For ciay-sized pamcles
Dairy manure Grass .oz
Bare soil Grass % For ciav-sizeg parncles
Dairy manure Forest/scrub 35-40% Gravely. sill-ioam soils
Dairy manure Grass
Dairy feedlot 4%
Dairy manure Orcnard grass 5% Concenrated flow
Dairy manure QOrenard grass 11% Av. .0.000 Eg,0a memere applicanon
Dairy manure Orchard grass 16% Av. 10,000 kg:ba maare application
Dairy manure Forestjscrub 3540% - - Graverv, sil-loam soils
Ferilized cropland Orchard grass .
Bare soil . Grass 7% For ciav-sized paracies
Bare soil « Grass % For clav-sized pzmcles
Dairy vard nunoff Fescue & rve mix 2% Poorly drainad. surfece sample
Dairv vard runoff Fescue & rve mix 2% Pooriy drainec. supsurzace sampie
Dayry manure Orchard grass 3% Concznmared flow
Dairy manure Orchard grass 11% Av. 14000 §g'oa manure aoplicanon
Dairy manure Orchard grass 16% Av. 10.000 kg'ba mamure application
Datry manure Orchard grass
Poultry manure Fascue 6-8%
Bluegrass sed
Dairy manure Forest/scrup 3340% 90 =1:na: Gravelv, si-loam solis
Binegrass sod
Agricultural runoff Forested
Feedlot runoff Com 4%
Qars 4%
Milk house waste Fescue & rye mix 2%
Com a5 23-veer. Z4-powr sronm simuiaton
Orchard grass 5 23vear, 2 hour storm sunulanon
: Sorghumy/grass E 25 2four sioTm Sumuianon
Feedlot runoff Fescue 2% Tasim, thas through 60 m of grass
' ouitar
Dairy manure Foresuscrub 3540% Gravaiv, siil-ioam soiis
Liquid dairy waste Fescue 545
Natural. mixed
Feedlor effluent Fescue 2% Moved :arougk - consesugve 30m VES
Fertilizers Grass

Bermuda grass

Forested

Forestywetiand

)

T UNQISTUIDea WaLeTsned

Fertiiized field
runoff

Marn-made gravei

Sewage sprav

Forested pine

e,

LT
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Table 6. Recommended buffer Wldths for wildlife hab:tat The ruuorred widths are generally intended as minimum vajues
10 provids the desired habitat requirement 1o mest the given ObJECI]VE. [1 meter = 3.28 reet]

Author(s) Width (m? Objective Specifics
Inouetrer al...} 990 1515 General avian hapitat Riparian wooded arsa
Spsier eral., 1987 Protect wetland habitar from low-

imensity dismrbances

Densely growing mixed species burfer

Tasone. 1981

Wildlife rave! corridor

Srusier et al.. 1987

Protsct wettand habrtal from mign-
Int=nsity dismurbances

Densely growing mixed species buffer

Hopwszsg and Allen. 1280

General wildlire habizat

Tessong, 1981

Breeding sites for ragmeni-sensinve bird
species

Cro ::na.ne:ai 199

enerzl wildiifs hapita:

Cross. 1983
Grosoman e al. 19016

Small mammat habar

Wooded riparian arse

Eowneral., 1990

Protezt significant wiidlife habita

Natura! vegeranen

Wetiand habiar protection

Schenler, 1987

Diverse songbird communin

L8, ACE; 1991

For all bur-large mammals

"Riparian fores:

‘;'r
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Appendix 2.
Table from Desbonnet ez al., (1994)

. Table 8. A listing of buffer and setback widths that coastal states have established through their coastal zone manage-
ment programs. M denotes the. width is mandated. while R denotes thar the width is recommendad only. [1 foor = 0.303 meters]

State Buffer Width Starus Sethack Width Statns Commenis
Alabama 40’ Applies 10 Guif M Prnimaniy Tor dune Drofecllon ang
" Coast oniv 3 preservation i
Alaska 100" cirysstate lands: M ADDLZE OIIY 10 (DD Narvest
66 private propery ODEranons
California 100" around wetlands R | Maimiv tor habitat prasarvauon
Connecticut - Izroughn local ordinances
Delaware - 50" from mean hugn M Alse =vougn local ordinances
' ' i warer mark
Florida J ‘L=rowgn local ordinances
Georgia j No CZMVP al presemt
Hawaij 4’ from sharewara M +H2s 1o ail isiands i the
. vegeration line: 20" if “Eaveaiian islands fragelids)
. nardship snown
Louisiana i Tougn jocal ordinzaces
Main= 75 along entire coast: M Aisp 275 3 purfer managemen:
250 along sensitive program
R wetland areas
Maryland . | . 100" along Chesapeaks. | . M ' Case-py-—>232 on non-Cnssapeake Bay
Bay shore shores
Massachuserts i Iz Zrocsss of deveiopment
Mississippi | =iyt case-bv-tase
) New 100" along wetiands M Tz2 ¢2Z=inon of wetangs mncisdes
Hampshire- =z 2nmre NH coast
New Jersey 0-300' on a case-pv-case R l Omiv £ sensidve z-zas; local -
basis | z:_,-:_lg supersedss siare
New York 75" from wedanas (30’ M Vegzison not reguired in the
. in New Yoik Cirv) ' setpack
North 30" around significant M “egaizzon Qo1 requirss o DULier
Carolina walers ’
Oregon | Tzoouzn local ordinances
Rhode island | 0-200" on a case-by-case R 50" from the coastal M New® Jurier program peing
basis fearurs I reviewed
SouthiCarolina Variable, according 10 R Oriv zppuczbie in coastal
erosionai rates ‘ dupss: ~egemton not recuired
Texas - i CIMNP being deveioped
Virginia 100' aiong Chesapeake M | Notsgeoared aiopg om2r stare
Bay shore | cozsta] greas
Washingion [ Thmrign iocai ordinances
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SUBCHAPTER 7H - STATE GUIDELINES FOR AREAS OF ENVIRONMENTAL CONCERN

15A NCAC 07H .0209 COASTAL SHORELINES
(a) Description. The Coastal Shorelines category includes estuarine shorelines and public trust shorelines.

1) Estuarine shorelines AEC are those non-ocean shorelines extending from the normal high water level or
normal water level along the estuarine waters, estuaries, sounds, bays, fresh and brackish waters, and
public trust areas as set forth in an agreement adopted by the Wildlife Resources Commission and the
Department of Environmental Quality [described in Rule .0206(a) of this Section] for a distance of 75
feet landward. For those estuarine shorelines immediately contiguous to waters classified as Outstanding
Resource Waters (ORW) by the Environmental Management Commission (EMC), the estuarine
shoreline AEC shall extend to 575 feet landward from the normal high water level or normal water level,
unless the Coastal Resources Commission establishes the boundary at a greater or lesser extent following
required public hearing(s) within the affected county or counties.

2) Public trust shorelines AEC are those non-ocean shorelines immediately contiguous to public trust areas,
as defined in Rule 07H .0207(a) of this Section, located inland of the dividing line between coastal
fishing waters and inland fishing waters as set forth in that agreement and extending 30 feet landward of
the normal high water level or normal water level.

(b) Significance. Development within coastal shorelines influences the quality of estuarine and ocean life and is subject
to the damaging processes of shore front erosion and flooding. The coastal shorelines and wetlands contained within them
serve as barriers against flood damage and control erosion between the estuary and the uplands. Coastal shorelines are the
intersection of the upland and aquatic elements of the estuarine and ocean system, often integrating influences from both
the land and the sea in wetland areas. Some of these wetlands are among the most productive natural environments of
North Carolina and they support the functions of and habitat for many valuable commercial and sport fisheries of the
coastal area. Many land-based activities influence the quality and productivity of estuarine waters. Some important
features of the coastal shoreline include wetlands, flood plains, bluff shorelines, mud and sand flats, forested shorelines
and other important habitat areas for fish and wildlife.

(c) Management Objective. All shoreline development shall be compatible with the dynamic nature of coastal shorelines
as well as the values and the management objectives of the estuarine and ocean system. Other objectives are to conserve
and manage the important natural features of the estuarine and ocean system so as to safeguard and perpetuate their
biological, social, aesthetic, and economic values; to coordinate and establish a management system capable of conserving
and utilizing these shorelines so as to maximize their benefits to the estuarine and ocean system and the people of North
Carolina.

(d) Use Standards. Acceptable uses shall be those consistent with the management objectives in Paragraph (c) of this
Rule. These uses shall be limited to those types of development activities that will not be detrimental to the public trust
rights and the biological and physical functions of the estuarine and ocean system. Every effort shall be made by the
permit applicant to avoid or minimize adverse impacts of development to estuarine and coastal systems through the
planning and design of the development project. Development shall comply with the following standards:

(1 All development projects, proposals, and designs shall preserve natural barriers to erosion, including
peat marshland, resistant clay shorelines, and cypress-gum protective fringe areas adjacent to vulnerable
shorelines.

2) All development projects, proposals, and designs shall limit the construction of impervious surfaces and

areas not allowing natural drainage to only so much as is necessary to service the primary purpose or use

for which the lot is to be developed. Impervious surfaces shall not exceed 30 percent of the AEC area

of the lot, unless the applicant can demonstrate, through innovative design, that the protection provided
by the design would be equal to or exceed the protection by the 30 percent limitation. Redevelopment
of areas exceeding the 30 percent impervious surface limitation shall be permitted if impervious areas
are not increased and the applicant designs the project to comply with the rule to the maximum extent
feasible.

3) All development projects, proposals, and designs shall comply with the following mandatory standards

of the North Carolina Sedimentation Pollution Control Act of 1973:

(A) All development projects, proposals, and designs shall provide for a buffer zone along the
margin of the estuarine water that is sufficient to confine visible siltation within 25 percent of
the buffer zone nearest the land disturbing development.

(B) No development project proposal or design shall propose an angle for graded slopes or fill that
is greater than an angle that can be retained by vegetative cover or other erosion-control devices
or structures.

© All development projects, proposals, and designs that involve uncovering more than one acre
of land shall plant a ground cover sufficient to restrain erosion within 30 working days of
completion of the grading; unless the project involves clearing land for the purpose of forming
a reservoir later to be inundated.
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Development shall not have a significant adverse impact on estuarine and ocean resources. Significant
adverse impacts include development that would directly or indirectly impair water quality increase
shoreline erosion, alter coastal wetlands or Submerged Aquatic Vegetation (SAV), deposit spoils
waterward of normal water level or normal high water, or cause degradation of shellfish beds.
Development shall not interfere with existing public rights of access to, or use of, navigable waters or
public resources.

No public facility shall be permitted if such a facility is likely to require public expenditures for
maintenance and continued use, unless it can be shown that the public purpose served by the facility
outweighs the required public expenditures for construction, maintenance, and continued use.
Development shall not cause irreversible damage to valuable, historic architectural or archaeological
resources as documented by the local historic commission or the North Carolina Department of Natural
and Cultural Resources.

Established common-law and statutory public rights of access to the public trust lands and waters in
estuarine areas shall not be eliminated or restricted. Development shall not encroach upon public
accessways nor shall it limit the use of the accessways.

Within the AECs for shorelines contiguous to waters classified as ORW by the EMC, no CAMA permit
shall be approved for any project that would be inconsistent with rules adopted by the CRC, EMC or
MEFC for estuarine waters, public trust areas, or coastal wetlands. For development activities not covered
by specific use standards, no permit shall be issued if the activity would, based on site-specific
information, degrade the water quality or outstanding resource values.

Within the Coastal Shorelines category (estuarine and public trust shoreline AECs), new development
shall be located a distance of 30 feet landward of the normal water level or normal high water level, with
the exception of the following:

(A) Water-dependent uses as described in Rule 07H .0208(a)(1) of this Section;

(B) Pile-supported signs (in accordance with local regulations);

© Post- or pile-supported fences;

(D) Elevated, slatted, wooden boardwalks exclusively for pedestrian use and six feet in width or
less. The boardwalk may be greater than six feet in width if it is to serve a public use or need;

(E) Crab Shedders, if uncovered with elevated trays and no associated impervious surfaces except
those necessary to protect the pump;

F) Decks/Observation Decks limited to slatted, wooden, elevated and unroofed decks that shall
not singularly or collectively exceed 200 square feet;

(G) Grading, excavation and landscaping with no wetland fill except when required by a permitted

shoreline stabilization project. Projects shall not increase stormwater runoff to adjacent
estuarine and public trust waters;

H) Development over existing impervious surfaces, provided that the existing impervious surface
is not increased;
@ Where application of the buffer requirement would preclude placement of a residential structure

with a footprint of 1,200 square feet or less on lots, parcels and tracts platted prior to June 1,
1999, development shall be permitted within the buffer as required in Subparagraph (d)(10) of
this Rule, providing the following criteria are met:

@) Development shall minimize the impacts to the buffer and reduce runoff by limiting
land disturbance to only so much as is necessary to construct and provide access to the
residence and to allow installation or connection of utilities, such as water and sewer;
and

(i1) The residential structure development shall be located a distance landward of the
normal high water or normal water level equal to 20 percent of the greatest depth of
the lot. Existing structures that encroach into the applicable buffer area may be
replaced or repaired consistent with the criteria set out in 15A NCAC 07J .0201 and
.0211; and

J) Where application of the buffer requirement set out in Subparagraph (d)(10) of this Rule would

preclude placement of a residential structure on an undeveloped lot platted prior to June 1, 1999

that are 5,000 square feet or less that does not require an on-site septic system, or on an

undeveloped lot that is 7,500 square feet or less that requires an on-site septic system,
development shall be permitted within the buffer if all the following criteria are met:

@) The lot on which the proposed residential structure is to be located, is located between:
) Two existing waterfront residential structures, both of which are within 100
feet of the center of the lot and at least one of which encroaches into the
buffer; or
(10)) An existing waterfront residential structure that encroaches into the buffer

and a road, canal, or other open body of water, both of which are within 100
feet of the center of the lot;

2
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(i1) Development of the lot shall minimize the impacts to the buffer and reduce runoff by
limiting land disturbance to only so much as is necessary to construct and provide
access to the residence and to allow installation or connection of utilities;

(iii) Placement of the residential structure and pervious decking shall be aligned no further
into the buffer than the existing residential structures and existing pervious decking on
adjoining lots;

(iv) The first one and one-half inches of rainfall from all impervious surfaces on the lot
shall be collected and contained on-site in accordance with the design standards for
stormwater management for coastal counties as specified in 15A NCAC 02H .1005.
The stormwater management system shall be designed by an individual who meets
applicable State occupational licensing requirements for the type of system proposed
and approved during the permit application process. If the residential structure
encroaches into the buffer, then no other impervious surfaces shall be allowed within
the buffer; and

(V) The lots shall not be adjacent to waters designated as approved or conditionally
approved shellfish waters by the Shellfish Sanitation Section of the Division of Marine
Fisheries of the Department of Environmental Quality.

(e) The buffer requirements in Paragraph (d) of this Rule shall not apply to Coastal Shorelines where the EMC has adopted
rules that contain buffer standards.
(f) Specific Use Standards for ORW Coastal Shorelines.

(1)

)

Within the AEC for estuarine and public trust shorelines contiguous to waters classified as ORW by the
EMC, all development projects, proposals, and designs shall limit the built upon area in the AEC to no
more than 25 percent or any lower site specific percentage as adopted by the EMC as necessary to protect
the exceptional water quality and outstanding resource values of the ORW, and shall:

(A) provide a buffer zone of at least 30 feet from the normal high water line or normal water line;
and
(B) otherwise be consistent with the use standards set out in Paragraph (d) of this Rule.

Single-family residential lots that would not be buildable under the low-density standards defined in
Subparagraph (f)(1) of this Rule may be developed for single-family residential purposes so long as the
development complies with those standards to the maximum extent possible.

(g) Urban Waterfronts.

(1)

@

3)

4

Description. Urban Waterfronts are waterfront areas, not adjacent to ORW, in the Coastal Shorelines

category that lie within the corporate limits of any municipality duly chartered within the 20 coastal

counties of the state. In determining whether an area is an urban waterfront, the following criteria shall

be met:

(A) the area lies wholly within the corporate limits of a municipality; and

B) the area has a central business district or similar commercial zoning classification where there
are mixed land uses, and urban level services, such as water, sewer, streets, solid waste
management, roads, police and fire protection, or in an area with an industrial or similar zoning
classification adjacent to a central business district.

Significance. Urban waterfronts are recognized as having cultural, historical and economic significance

for many coastal municipalities. Maritime traditions and longstanding development patterns make these

areas suitable for maintaining or promoting dense development along the shore. With proper planning

and stormwater management, these areas may continue to preserve local historical and aesthetic values

while enhancing the economy.

Management Objectives. To provide for the continued cultural, historical, aesthetic and economic

benefits of urban waterfronts. Activities such as in-fill development, reuse and redevelopment facilitate

efficient use of already urbanized areas and reduce development pressure on surrounding areas, in an

effort to minimize the adverse cumulative environmental effects on estuarine and ocean systems. While

recognizing that opportunities to preserve buffers are limited in highly developed urban areas, they are

encouraged where practical.

Use Standards:

(A) The buffer requirement pursuant to Subparagraph (d)(10) of this Rule shall not apply to
development within Urban Waterfronts that meets the following standards:

(1) The development shall be consistent with the locally adopted land use plan;

(i1) Impervious surfaces shall not exceed 30 percent of the AEC area of the lot. Impervious
surfaces may exceed 30 percent if the applicant can demonstrate, through a stormwater
management system design, that the protection provided by the design would be equal
to or exceed the protection by the 30 percent limitation. The stormwater management
system shall be designed by an individual who meets any North Carolina occupational
licensing requirements for the type of system proposed and approved during the permit
application process. Redevelopment of areas exceeding the 30 percent impervious
surface limitation shall be permitted if impervious areas are not increased and the

3
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applicant designs the project to comply with the intent of the rule to the maximum
extent feasible; and

The development shall meet all state stormwater management requirements as
required by the EMC;

Non-water dependent uses over estuarine waters, public trust waters and coastal wetlands shall
be allowed only within Urban Waterfronts as set out below.

(1)

(i)

(iii)

Existing structures over coastal wetlands, estuarine waters or public trust areas may

be used for commercial non-water dependent purposes. Commercial, non-water

dependent uses shall be limited to restaurants and retail services. Residential uses,
lodging and new parking areas shall be prohibited.

For the purposes of this Rule, existing enclosed structures may be replaced or

expanded vertically provided that vertical expansion does not exceed the original

footprint of the structure, is limited to one additional story over the life of the structure,
and is consistent with local requirements or limitations.

New structures built for non-water dependent purposes are limited to pile-supported,

single-story, unenclosed decks and boardwalks, and shall meet the following criteria:

@ shall provide for enhanced public access to the shoreline;

(I may be roofed, but shall not be enclosed by partitions, plastic sheeting,
screening, netting, lattice or solid walls of any kind;

(11 shall require no filling of coastal wetlands, estuarine waters or public trust
areas;

av) shall not extend more than 20 feet waterward of the normal high water level
or normal water level,

) shall be elevated at least three feet over the wetland substrate as measured
from the bottom of the decking;

(VD) shall have no more than six feet of any dimension extending over coastal
wetlands;

(VII)  shall not interfere with access to any riparian property and shall have a
minimum setback of 15 feet between any part of the structure and the adjacent
property owners' areas of riparian access. The line of division of areas of
riparian access shall be established by drawing a line along the channel or
deep water in front of the properties, then drawing a line perpendicular to the
line of the channel so that it intersects with the shore at the point the upland
property line meets the water's edge. The minimum setback provided in the
rule may be waived by the written agreement of the adjacent riparian
owner(s) or when two adjoining riparian owners are co-applicants. Should
the adjacent property be sold before construction of the structure commences,
the applicant shall obtain a written agreement with the new owner waiving
the minimum setback and submit it to the permitting agency prior to initiating
any development;

(VIII) shall be consistent with the US Army Corps of Engineers setbacks along
federally authorized waterways;

(IX) shall have no significant adverse impacts on fishery resources, water quality
or adjacent wetlands and there shall be no alternative that would avoid
wetlands. Significant adverse impacts include the development that would
impair water quality standards, increase shoreline erosion, alter coastal
wetlands or Submerged Aquatic Vegetation (SAV), deposit spoils waterward
of normal water level or normal high water level, or cause degradation of
shellfish beds;

X) shall not degrade waters classified as SA or High Quality Waters or ORW as
defined by the EMC;

(XI) shall not degrade Critical Habitat Areas or Primary Nursery Areas as defined
by the NC Marine Fisheries Commission; and

(XII)  shall not pose a threat to navigation.

Authority G.S. 1134-107(b); 1134-108; 1134-113(b); 1134-124;

Eff. September 1, 1977,

Amended Eff. April 1, 2001; August 1, 2000; August 3, 1992; December 1, 1991; May 1, 1990; October
1, 1989;

Temporary Amendment Eff. October 15, 2001 (exempt from 270 day requirement-S.L. 2000-142);
Temporary Amendment Eff. February 15, 2002 (exempt from 270 day requirement-S.L. 2001-494),

Amended Eff. April 1, 2019; March 1, 2010; April 1, 2008; August 1, 2002.
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SECTION .0600 - DECLARATORY RULINGS AND PETITIONS FOR RULEMAKING

15A NCAC 07J.0605 PETITIONS FOR RULEMAKING

(a) Any person wishing to request the adoption, amendment, or repeal of a rule shall make this request in a petition
addressed to the Division of Coastal Management. The petition shall specify it is filed pursuant to G.S. 150B-20 and
shall contain the following information:

1) either a draft of the proposed rule or a summary of its contents;

2) a statement of reasons for adoption of the proposed rule(s);

3) a statement of the effect on existing rules or orders;

4) any data in support of the proposed rule(s);

(5) a statement of the effect of the proposed rule on existing practices; and
(6) the name and address of the petitioner.

(b) The petition will be placed on the agenda for the next regularly scheduled commission meeting, if received at least
four weeks prior to the meeting, and the director shall prepare a recommended response to the petition for the
Commission's consideration. Petitions will be considered in accordance with the requirements of G.S. 150B-20.

History Note:  Authority G.S. 1134-124; 150B-20;

Eff January 1, 1989;
Amended Eff. October 1, 1992.
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SECTION .0700 — PROCEDURES FOR CONSIDERING VARIANCE PETITIONS

15 NCAC 07J .0701 VARIANCE PETITIONS
(a) Any person whose application for a CAMA major or minor development permit has been denied or issued with
condition(s) that the person does not agree with may petition for a variance from the Commission by means of the
procedure described in this Section. Before filing a petition for a variance from a rule of the Commission, the person
must seek relief from local requirements restricting use of the property, and there must not be pending litigation
between the petitioner and any other person which may make the request for a variance moot.
(b) The procedure in this Section shall be used for all variance petitions except when:

1) the Commission determines that more facts are necessary; or

2) there are controverted facts that are necessary for a decision on the variance petition.
(c) Variance petitions shall be submitted on forms provided by the Department of Environment and Natural
Resources. The following information shall be submitted before a variance petition is considered complete:

1) the case name and location of the development as identified on the denied permit application;

2) a copy of the deed to the property on which the proposed development would be located;

3) a copy of the permit application and denial for the development in question;

4) the date of the petition, and the name, address, and phone number of the petitioner and his or her
attorney, if applicable;

(5) a complete description of the proposed development, including a site drawing with topographical
and survey information;

(6) a stipulation that the proposed project is inconsistent with the rule from which the petitioner seeks
a variance;

(7 notice of the variance petition sent certified mail, return receipt requested to the adjacent property

owners and persons who submitted written comments to the Division of Coastal Management or the
Local Permit Officer during the permit review process and copies of the documents which indicate
that the certified mail notices were received or that deliveries were attempted;
(8) an explanation of why the petitioner believes that the Commission should make the following
findings, all of which are necessary for a variance to be granted:
(A) that unnecessary hardships would result from strict application of the development rules,
standards, or orders issued by the Commission;
(B) that such hardships result from conditions peculiar to the petitioner's property such as the
location, size, or topography of the property;
© that such hardships did not result from actions taken by the petitioner; and
(D) that the requested variance is consistent with the spirit, purpose and intent of the
Commission's rules, standards or orders; will secure the public safety and welfare; and will
preserve substantial justice.
9) a proposed set of stipulated facts, for staff's consideration, containing all of the facts relied upon in
the petitioner's explanation as to why he meets the criteria for a variance; and
(10) proposed documents, for the staff's consideration, that the petitioner wants the Commission to
consider.
(d) Petitions shall be mailed to the Director of the Division of Coastal Management, Department of Environment and
Natural Resources, 400 Commerce Avenue, Morehead City NC 28557 and to Air and Natural Resources Section,
Environmental Division, Attorney General's Office, 9001 Mail Service Center, Raleigh, NC 27699-9001.
(e) A variance petition shall be considered by the Commission at a scheduled meeting. Petitions shall be scheduled
in chronological order based upon the date of receipt of a complete variance petition by the Division of Coastal
Management. A complete variance petition, as described in Paragraph (c) of this Rule, shall be received by the
Division of Coastal Management at least six weeks in advance of a scheduled Commission meeting to be considered
by the Commission at that meeting. If the petitioner seeks to postpone consideration of his or her variance request,
the request shall be treated as though it was filed on the date petitioner requested postponement and scheduled for
hearing after all then pending variance requests.
(f) Written notice of a variance hearing or Commission consideration of a variance petition shall be provided to the
petitioner and the permit officer making the initial permit decision.
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History Note:  Authority G.S. 1134-120.1; 1134-124;
Eff: December 12, 1979;
Amended Eff. December 1, 1991; May 1, 1990, March 1, 1988, February 1, 1983;
Temporary Amendment Eff. December 20, 2001,
Temporary Amendment Expired October 12, 2002;
Temporary Amendment Eff. December 1, 2002;
Amended Eff. March 1, 2009; June 1, 2005; August 1, 2004.

15ANCAC 07J.0702 STAFF REVIEW OF VARIANCE PETITIONS

(a) The Division of Coastal Management, as staff to the Commission, shall review petitions to determine whether
they are complete according to the requirements set forth in Rule .0701. Incomplete petitions and a description of the
deficiencies shall be returned to the petitioner. Complete variance petitions shall be scheduled for the appropriate
Commission meeting.

(b) The staff and the petitioner shall determine the facts that are relevant to the Commission's consideration of the
variance petition. For all facts upon which staff and the petitioner agree, a document entitled Stipulated Facts shall
be prepared and signed by both parties.

(c) After the facts agreed upon by the petitioner and staff, the staff shall prepare a written recommendation which
shall be submitted to the Commission before the petition is considered. The staff recommendation shall include:

(1) a description of the property in question;

2) a description of how the use of the property is restricted or otherwise affected by the applicable
rules;

3) the Stipulated Facts;

4 staff's position on whether the petition meets or does not meet each of the requirements for a
variance; and

(5) petitioner's position on each of the variance criteria.

Copies of the staff recommendation shall be provided to the petitioner and the permit officer making the initial permit
decision at the same time as it is provided to the Commission. If the Stipulated Facts are not agreed upon at least four
weeks prior to a scheduled Coastal Resources Commission meeting, the variance petition shall be considered at the
next scheduled Commission meeting.

(d) If the staff determines that agreement cannot be reached on sufficient facts on which to base a variance decision,
the petition shall be considered by means of an administrative hearing to determine the relevant facts.

History Note:  Authority G.S. 1134-120.1; 1134-124;
Eff: December 12, 1979;
Amended Eff. December 1, 1991; May 1, 1990; October 1, 1988; March 1, 1988,
Temporary Amendment Eff. December 20, 2001,
Temporary Amendment Expired October 12, 2002,
Temporary Amendment Eff. December 1, 2002;
Amended Eff. July 3, 2008; August 1, 2004.

15A NCAC 07J.0703 PROCEDURES FOR DECIDING VARIANCE PETITIONS

(a) The Commission may review the variance petition and staff recommendation and hear oral presentation by the
petitioner, if any, in full session or may appoint a member or members to do so. In cases where a member or members
are appointed, they shall report a summary of the facts and a recommended decision to the Commission.

(b) The Commission or its appointed member or members shall be provided with copies of the petition, the stipulated
facts, and the staff recommendation before considering the petition.

(c) Atthe Commission's request, staff shall orally describe the petition to the Commission or its appointed member(s)
and shall present comments concerning whether the Commission should make the findings necessary for granting the
variance. The petitioner shall also be allowed to present oral arguments concerning the petition. The Commission
may set time limits on such oral presentations.

(d) The final decision of the Commission may be made at the meeting at which the matter is heard or in no case later
than the next scheduled meeting. The final decision shall be transmitted to the petitioner by certified mail, return
receipt requested within 30 days of the meeting at which the Commission reached its decision. In the event that the
Commission cannot reach a final decision because it determines that more facts are necessary, it shall remand the
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matter to staff and the petitioner with instructions for the parties to either agree to the necessary fact(s) or to request a
hearing in the Office of Administrative Hearings.

(e) Final decisions concerning variance petitions shall be made by concurrence of a majority of a quorum of the
Commission.

(f) To grant a variance, the Commission must affirmatively find each of the four factors listed in G.S. 113A-120.1(a).

(1) that unnecessary hardships would result from strict application of the development rules, standards,
or orders issued by the Commission;

2) that such hardships result from conditions peculiar to the petitioner's property such as location, size,
or topography;

3) that such hardships did not result from actions taken by the petitioner; and

4) that the requested variance is consistent with the spirit, purpose and intent of the Commission's rules,

standards or orders; will secure the public safety and welfare; and will preserve substantial justice.

History Note:  Authority G.S. 1134-120.1;
Eff. December 12, 1979;
Amended Eff. December 1, 1991; March 3, 1981;
Temporary Amendment Eff. December 20, 2001,
Temporary Amendment Expired October 12, 2002;
Temporary Amendment Eff. December 1, 2002;
Amended Eff. March 1, 2009; August 1, 2004.
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SECTION .0800 - DREDGE AND FILL: PERMIT PROCESSING PROCEDURE: STANDARD

15A NCAC 07J
15A NCAC 07J
15A NCAC 07J
15A NCAC 07J
15A NCAC 07J
15A NCAC 07J
15A NCAC 07J
15A NCAC 07J
15A NCAC 07J
15A NCAC 07J
15A NCAC 07J
15A NCAC 07J
15A NCAC 07J
15A NCAC 07J
15A NCAC 07J
15A NCAC 07J
15A NCAC 07J
15A NCAC 07J
15A NCAC 07J
15A NCAC 07J
15A NCAC 07J
15A NCAC 07J

History Note:

.0801
.0802
.0803
.0804
.0805
.0806
.0807
.0808

DEFINITIONS

APPLICATION FORMS

PREPARATION OF WORK PLATS: GENERAL
PREPARATION OF WORK PLATS: SPECIFIC
ADJACENT RIPARIAN LANDOWNER NOTIFICATION
APPLICATION PROCESSING

FIELD INVESTIGATION

AGENCY REVIEW AND COMMENTS

0809 CRITERIA FOR PROJECT PLANNING AND EVALUATION
.0810 FINAL ACTION

.0811 NOTICE OF DENIAL

0812 APPEAL OF DEPARTMENTAL ACTION

0813 PERMIT ISSUANCE AND TRANSFER

0814 PERMIT EXPIRATION

0815 PERMIT RENEWAL

0816 PERMIT MODIFICATION

.0817 PERMIT CONDITIONS

.0818 PROJECT MAINTENANCE

0819 MAINTENANCE REQUEST

.0820 CONDITIONS FOR MAINTENANCE

.0821  GRANT OR DENIAL OF MAINTENANCE REQUEST
0822  VIOLATION OF PERMIT

Authority G.S. 1134-118(c); 1134-119(a); 1134-124(c)(5), 113-229;

Eff. February 1, 1976;

Amended Eff. January 1, 1984, August 1, 1983; October 15, 1981, August 30, 1980;
Repealed Eff. July 1, 1989.

SECTION .0900 - DREDGE AND FILL: EMERGENCY PERMIT PROCEDURE

15A NCAC 07J .
15A NCAC 07J .
15A NCAC 07J .
15A NCAC 07J .
15A NCAC 07J .
15A NCAC 07J .
15A NCAC 07J .

History Note:

15A NCAC 07J .
15A NCAC 07J .

History Note:

0901 PURPOSE

0902 DEFINITIONS

0903 INITIATION OF EMERGENCY PROCESS: ON-SITE INVESTIGATION

0904 PROCEDURES FOR EXEMPTING EMERGENCY MAINTENANCE: REPAIRS
0905 APPLICABILITY OF EMERGENCY CAMA: DREDGE AND FILL PERMITS
0906 PREPARATION OF EMERGENCY PERMIT APPLICATION

0907 NOTIFICATION OF ADJACENT RIPARIAN LANDOWNERS

Authority G.S. 1134-103(5)b.5; 1134-118 1.c.; 113-229 (el);

Eff. February 1, 1976;

Amended Eff. December 1, 1985; August 1, 1983; September 8, 1980, July 31, 1980;
Repealed Eff. July 1, 1989.

0908
0909

REVIEW AND ISSUANCE OF EMERGENCY PERMIT
LIMITATION OF EMERGENCY WORK

Authority G.S. 1134-118 1.c.; 1134-119; 1134-229(el);

Eff. September 8, 1980;
Amended Eff. December 1, 1985, September 1, 1983; August 1, 1983,

50f14



135

Repealed Eff- July 1, 1989.

SECTION .1000 - DREDGE AND FILL: REVIEW HEARING PROCEDURES

15A NCAC 07J .
15A NCAC 07J.
15A NCAC 07J.

History Note:

15A NCAC 07J
15A NCAC 07J
15A NCAC 07J
15A NCAC 07J
15A NCAC 07J
15A NCAC 07J
15A NCAC 07J
15A NCAC 07J
15A NCAC 07J
15A NCAC 07J
15A NCAC 07J
15A NCAC 07J
15A NCAC 07J
15A NCAC 07J
15A NCAC 07J
15A NCAC 07J
15A NCAC 07J
15A NCAC 07J
15A NCAC 07J
15A NCAC 07J
15A NCAC 07J

History Note:

1001  WHO IS ENTITLED TO HEARING
1002 PARTIES
1003 PROCEDURES

Authority G.S. 113-229; 1508, Article 3; 150B-26;
Eff: February 1, 1976,

Amended Eff. December 1, 1982; August 30, 1980;
Repealed Eff- July 1, 1989.

.1004 HEARING OFFICER

1005 REQUEST FOR HEARING

1006 TIME FOR HEARING

.1007 VENUE

1008  PARTIES

1009 INTERVENTION

1010 NOTICE

1011  HEARING OPEN TO PUBLIC
1012 PRE-HEARING CONFERENCE
1013  SIMPLIFICATION OF ISSUES
1014  STIPULATIONS

1015  SUBPOENAS

1016 DEPOSITIONS AND DISCOVERY
.1017 BURDEN OF PROOF

1018 NO EX PARTE COMMUNICATION: EXCEPTIONS
1019 PRESENTATION OF EVIDENCE
.1020 CONDUCT OF THE HEARING
.1021  POST HEARING PROCEDURE
.1022  DECISION

.1023  RECORD OF DEPARTMENT ACTION AND HEARING
.1024  JUDICIAL REVIEW

Authority G.S. 113-229; 150B-23 through 150B-28;
150B-31 through 150B-36, 150B-43;

Eff February 1, 1976,

Amended Eff. August 30, 1980, January 1, 1979;
Repealed Eff. December 1, 1982.
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SECTION .1100 - GENERAL PERMIT PROCEDURE

15SANCAC 073 .1101 PURPOSE

The purpose of this Section is to establish a procedure for issuing general permits for development having insignificant
impacts on areas of environmental concern and which should not require public review and comment. These Rules
are established according to G.S. 113A-118.1 and G.S. 113-229(C)(1) and will apply to projects requiring either
Dredge and Fill and/or CAMA Major or Minor development permits. The CRC may, after following the procedures
set forth in these Rules, issue general permits for certain catagories of development which require Dredge and Fill
and/or CAMA Major or Minor development permits. After a general permit is issued, individual activities falling
within these categories may be further authorized by the procedures set forth in these Rules.

History Note:  Authority G.S. 1134-107; 1134-118.1; 113-229(cl);
Eff- September 1, 1983;
Amended Eff. December 1, 1991,
Pursuant to G.S. 150B-21.34, rule is necessary without substantive public interest Eff. March 6,
2018.

15A NCAC 07J.1102 CATEGORIES OF DEVELOPMENT

The Commission shall include as candidates for general permits only those activities that are substantially similar in
nature that cause only minimal adverse environmental impacts when performed separately, and that will have only a
minimal adverse cumulative effect on the environment. In identifying these categories, the Commission shall consider:

€)) the size of the development;

2) the impact of the development on areas of environmental concern;

3) how often the class of development is carried out;

4 the need for on-site oversight of the development; and

() the need for public review and comment on individual development projects.

History Note:  Authority G.S. 1134-107; 1134-118.1; 1134-124(c)(5); 113-229(c)(1);
Eff. September 1, 1983;
Pursuant to G.S. 150B-21.34, rule is necessary without substantive public interest Eff. March 6,
2018.

15A NCAC 07J .1103  DESIGNATION PROCEDURES

The staff shall prepare all information needed to establish each category of general permit. This may include a generic
description of the development, anticipated cumulative impacts, projected number of individual projects, and permit
histories. The staff shall prepare a draft permit to include a clear and accurate description of the development to be
authorized, implementation or processing procedures, general conditions, and special conditions. The draft permit
shall be reviewed and issued according to provisions in in G.S. 113A-107.

Recommendations for consideration of specific activities for inclusion in a general permit category may be made in
writing to the Commission by any individual, organization, or agency. The Commission will assign the request to the
staff for evaluation according to the procedures of this Rule within 90 days of its receipt.

History Note:  Authority G.S. 1134-107; 1134-118.1; 1134-124(c)(5); 113-229(c)(1);
Eff. September 1, 1983;
Pursuant to G.S. 150B-21.34, rule is necessary without substantive public interest Eff. March 6,
2018.

15ANCAC 07J .1104 PERMIT MODIFICATION

The Commission may modify at any time any category of general permit. Modification shall be made according to
the provisions of G.S. 113A-107. The Commission may also revoke any general permit at any time according to the
provisions of G.S. 113A-107 if it is determined that the permit is no longer in the public interest.

7 of 14



137

History Note:  Authority G.S. 1134-107; 1134-118.1; 1134-124(c)(5); 113-229(c)(1),
Eff- September 1, 1983;
Pursuant to G.S. 150B-21.34, rule is necessary without substantive public interest Eff. March 6,
2018.

15A NCAC 07J .1105  APPLICATION PROCEDURES

Authorization to initiate development covered by the general permit shall comply with the procedures outlined in each
permit. The procedures shall be established to explain in detail the application process, notification requirements, and
permit fees. Individual developments carried out under the provisions of general permits shall not be subject to the
mandatory notice provisions of G.S. 113A-119.

History Note:  Authority G.S. 1134-107; 1134-118.1; 1134-124(c)(5); 113-229(c)(1);
Eff. September 1, 1983.

15A NCAC 07J .1106 PERMIT CONDITIONS

Each general permit shall have a set of general and specific conditions. Additionally, the implementing authority may
add appropriate special conditions to each instrument of authorization if necessary to protect the public interest. The
issuing authority may, on a case-by-case basis, override the general permit and require an individual application and
review if this individual review is deemed to be in the public interest. Provisions for individual review by state agencies
of requests for general permit authorization may be made for each category if this review is deemed necessary to
protect coastal resources or other aspects of public interest.

History Note:  Authority G.S. 1134-107; 1134-118.1; 1134-124(c)(5),; 113-229(c)(1);
Eff. September 1, 1983.

15A NCAC 07J .1107 PERMIT COMPLIANCE

All development authorized through the general permit must be done in compliance with all general, specific and
special conditions. Development undertaken without proper authorization or in violation of permit conditions and/or
failure to comply with operational permit conditions shall be a violation subject to the penalties set out in G.S.
113A-126 and/or G.S. 113-229.

History Note:  Authority G.S. 1134-107; 1134-118.1; 1134-124(c)(5); 113-229(c)(1);
Eff- September 1, 1983;
Amended Eff. March 1, 1985.

15A NCAC 07J .1108 GENERAL PERMIT REVIEW

The Commission shall review each category of general permit on an annual basis. This review shall include
compilation and evaluation of the number of projects approved in each category and the impacts of these projects. The
Commission may modify or revoke any permit subject to this review according to the provisions of Rule .1104 of this
Section. A written summary of this review shall be sent to each state and federal agency included in the normal permit
review process.

History Note:  Authority G.S. 1134-107; 1134-118.1; 113-229(cl);
Eff. September 1, 1983;
Amended Eff. December 1, 1991,
Pursuant to G.S. 150B-21.34, rule is necessary without substantive public interest Eff. March 6,
2018.
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SECTION .1200 — STATIC AND VEGETATION LINE EXCEPTION PROCEDURES

15A NCAC 07J .1201 REQUESTING THE STATIC LINE EXCEPTION

(a) A petitioner subject to a static vegetation line pursuant to 15A NCAC 07H .0305 may petition the Coastal
Resources Commission for an exception to the static vegetation line in accordance with the provisions of this Section.
A "petitioner" shall be defined as:

(1) Any local government;

2) Any group of local governments involved in a regional beach fill project;

3) Any qualified homeowner's association defined in G.S. 47F-1-103(3) that has the authority to
approve the locations of structures on lots within the territorial jurisdiction of the association, and
has jurisdiction over at least one mile of ocean shoreline; or

@) A permit holder of a large-scale beach fill project.

(b) A petitioner shall be eligible to submit a request for a static vegetation line exception after the completion of
construction of the initial large-scale beach fill project(s) as defined in I5SA NCAC 07H .0305 that required the creation
of a static vegetation line(s). For a static vegetation line in existence prior to the effective date of this Rule, the award-
of-contract date of the initial large-scale beach fill project, or the date of the aerial photography or other survey data
used to define the static vegetation line, whichever is most recent, shall be used in lieu of the completion of
construction date.

(c) A static vegetation line exception request applies to the entire static vegetation line within the jurisdiction of the
petitioner, including segments of a static vegetation line that are associated with the same large-scale beach fill project.
If multiple static vegetation lines within the jurisdiction of the petitioner are associated with different large-scale beach
fill projects, then the static vegetation line exception in accordance with 15A NCAC 07H .0306 and the procedures
outlined in this Section shall be considered separately for each large-scale beach fill project.

(d) A static vegetation line exception request shall be made in writing by the petitioner. A complete static vegetation
line exception request shall include the following:

(1) A summary of all beach fill projects in the area for which the exception is being requested including
the initial large-scale beach fill project associated with the static vegetation line, subsequent
maintenance of the initial large-scale projects(s) and beach fill projects occurring prior to the initial
large-scale projects(s). To the extent historical data allows, the summary shall include construction
dates, contract award dates, volume of sediment excavated, total cost of beach fill project(s), funding
sources, maps, design schematics, pre-and post-project surveys and a project footprint;

2) Plans and related materials including reports, maps, tables and diagrams for the design and
construction of the initial large-scale beach fill project that required the static vegetation line,
subsequent maintenance that has occurred, and planned maintenance needed to achieve a design life
providing no less than 30 years of shore protection from the date of the static line exception request.
The plans and related materials shall be designed and prepared by the U.S. Army Corps of Engineers
or persons meeting applicable State occupational licensing requirements for said work;

3) Documentation, including maps, geophysical, and geological data, to delineate the planned location
and volume of compatible sediment as defined in 15A NCAC 07H .0312 necessary to construct and
maintain the large-scale beach fill project defined in Subparagraph (d)(2) of this Rule over its design
life. This documentation shall be designed and prepared by the U.S. Army Corps of Engineers or
persons meeting applicable State occupational licensing requirements for said work; and

4) Identification of the financial resources or funding sources necessary to fund the large-scale beach
fill project over its design life.

(e) A static vegetation line exception request shall be submitted to the Director of the Division of Coastal
Management, 400 Commerce Avenue, Morehead City, NC 28557. Written acknowledgement of the receipt of a
completed static vegetation line exception request, including notification of the date of the meeting at which the
request will be considered by the Coastal Resources Commission, shall be provided to the petitioner by the Division
of Coastal Management.
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(f) The Coastal Resources Commission shall consider a static vegetation line exception request no later than the
second scheduled meeting following the date of receipt of a complete request by the Division of Coastal Management,
except when the petitioner and the Division of Coastal Management agree upon a later date.

History Note:  Authority G.S. 1134-107; 1134-113(b)(6); 1134-124;
Eff. March 23, 2009,
Amended Eff. April 1, 2016.

15SANCAC 07J.1202 REVIEW OF THE STATIC LINE EXCEPTION REQUEST
(a) The Division of Coastal Management shall prepare a written report of the static line exception request to be
presented to the Coastal Resources Commission. This report shall include:

1) A description of the area affected by the static line exception request;

2) A summary of the large-scale beach fill project that required the static vegetation line as well as the
completed and planned maintenance of the project(s);

3) A summary of the evidence required for a static line exception; and

4 A recommendation to grant or deny the static line exception.

(b) The Division of Coastal Management shall provide the petitioner requesting the static line exception an
opportunity to review the report prepared by the Division of Coastal Management no less than 10 days prior to the
meeting at which it is to be considered by the Coastal Resources Commission.

History Note:  Authority G.S. 1134-107; 1134-113(b)(6); 1134-124;
Eff. March 23, 2009.

15A NCAC 07J.1203 PROCEDURES FOR APPROVING THE STATIC LINE EXCEPTION
(a) At the meeting that the static line exception is considered by the Coastal Resources Commission, the following
shall occur:

1 The Division of Coastal Management shall orally present the report described in 15A NCAC 07]
.1202.

2) A representative for the petitioner may provide written or oral comments relevant to the static line
exception request. The Chairman of the Coastal Resources Commission may limit the time allowed
for oral comments.

3) Additional parties may provide written or oral comments relevant to the static line exception request.
The Chairman of the Coastal Resources Commission may limit the time allowed for oral comments.

(b) The Coastal Resources Commission shall authorize a static line exception request following affirmative findings
on each of the criteria presented in 15A NCAC 07J .1201(d)(1) through (d)(4). The final decision of the Coastal
Resources Commission shall be made at the meeting at which the matter is heard or in no case later than the next
scheduled meeting. The final decision shall be transmitted to the petitioner by registered mail within 10 business days
following the meeting at which the decision is reached.

(c) The decision to authorize or deny a static line exception is a final agency decision and is subject to judicial review
in accordance with G.S. 113A-123.

History Note:  Authority G.S. 1134-107; 1134-113(b)(6); 1134-124;
Eff. March 23, 2009.

15A NCAC 07J.1203 PROCEDURES FOR APPROVING THE STATIC LINE EXCEPTION
(a) At the meeting that the static line exception is considered by the Coastal Resources Commission, the following
shall occur:

(1 The Division of Coastal Management shall orally present the report described in 15A NCAC 07]
.1202.

2) A representative for the petitioner may provide written or oral comments relevant to the static line
exception request. The Chairman of the Coastal Resources Commission may limit the time allowed
for oral comments.

3) Additional parties may provide written or oral comments relevant to the static line exception request.
The Chairman of the Coastal Resources Commission may limit the time allowed for oral comments.

(b) The Coastal Resources Commission shall authorize a static line exception request following affirmative findings
on each of the criteria presented in 15A NCAC 07J .1201(d)(1) through (d)(4). The final decision of the Coastal
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Resources Commission shall be made at the meeting at which the matter is heard or in no case later than the next
scheduled meeting. The final decision shall be transmitted to the petitioner by registered mail within 10 business days
following the meeting at which the decision is reached.

(c) The decision to authorize or deny a static line exception is a final agency decision and is subject to judicial review
in accordance with G.S. 113A-123.

History Note:  Authority G.S. 1134-107; 1134-113(b)(6); 1134-124;
Eff. March 23, 2009.

15ANCAC 07J .1204 REVIEW OF THE LARGE-SCALE BEACH-FILL PROJECT AND APPROVED
STATIC LINE EXCEPTIONS

(a) Progress Reports. The petitioner that received the static line exception shall provide a progress report to the
Coastal Resources Commission at intervals no greater than every five years from date the static line exception is
authorized. The progress report shall address the criteria defined in 15A NCAC 07J .1201(d)(1) through (d)(4) and
be submitted in writing to the Director of the Division of Coastal Management, 400 Commerce Avenue, Morehead
City, NC 28557. The Division of Coastal Management shall provide written acknowledgement of the receipt of a
completed progress report, including notification of the meeting date at which the report will be presented to the
Coastal Resources Commission to the petitioner.

(b) The Coastal Resources Commission shall review a static line exception authorized under 15A NCAC 07J .1203
at intervals no greater than every five years from the initial authorization in order to renew its findings for the
conditions defined in 15A NCAC 07J .1201(d)(2) through (d)(4). The Coastal Resources Commission shall also
consider the following conditions:

(1) Design changes to the initial large-scale beach fill project defined in 15A NCAC 07J .1201(d)(2)
provided that the changes are designed and prepared by the U.S. Army Corps of Engineers or
persons meeting applicable State occupational licensing requirements for the work;

2) Design changes to the location and volume of compatible sediment, as defined by 15A NCAC 07H
.0312, necessary to construct and maintain the large-scale beach fill project defined in 15A NCAC
07J.1201(d)(2), including design changes defined in this Rule provided that the changes have been
designed and prepared by the U.S. Army Corps of Engineers or persons meeting applicable State
occupational licensing requirements for the work; and

3) Changes in the financial resources or funding sources necessary to fund the large-scale beach fill
project(s)defined in 15A NCAC 07J .1201(d)(2). If the project has been amended to include design
changes defined in this Rule, then the Coastal Resources Commission shall consider the financial
resources or funding sources necessary to fund the changes.

(¢c) The Division of Coastal Management shall prepare a written summary of the progress report and present it to the
Coastal Resources Commission no later than the second scheduled meeting following the date the report was received,
except when a later meeting is agreed upon by the local government or community submitting the progress report and
the Division of Coastal Management. This written summary shall include a recommendation from the Division of
Coastal Management on whether the conditions defined in 15A NCAC 07J .1201(d)(1) through (d)(4) have been met.
The petitioner submitting the progress report shall be provided an opportunity to review the written summary prepared
by the Division of Coastal Management no less than 10 days prior to the meeting at which it is to be considered by
the Coastal Resources Commission.

(d) The following shall occur at the meeting at which the Coastal Resources Commission reviews the static line
exception progress report:

(1 The Division of Coastal Management shall orally present the written summary of the progress report
as defined in this Rule.
2) A representative for the petitioner may provide written or oral comments relevant to the static line

exception progress report. The Chairman of the Coastal Resources Commission may limit the time
allowed for oral comments.

3) Additional parties may provide written or oral comments relevant to the static line exception
progress report. The Chairman of the Coastal Resources Commission may limit the time allowed
for oral comments.

History Note:  Authority G.S. 1134-107; 1134-113(b)(6); 1134-124;
Eff. March 23, 2009.
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15A NCAC 07J .1205 REVOCATION AND EXPIRATION OF THE STATIC LINE EXCEPTION

(a) The static line exception shall be revoked immediately if the Coastal Resources Commission determines, after the
review of the petitioner's progress report identified in 15A NCAC 07J .1204, that any of the criteria under which the
static line exception is authorized, as defined in 15A NCAC 07J .1201(d)(2) through (d)(4) are not being met.

(b) The static line exception shall expire immediately at the end of the design life of the large-scale beach fill project
defined in 15A NCAC 07J .1201(d) (2) including subsequent design changes to the project as defined in 15A NCAC
07J .1204(b).

(c) In the event a progress report is not received by the Division of Coastal Management within five years from either
the static line exception or the previous progress report, the static line exception shall be revoked automatically at the
end of the five-year interval defined in 15A NCAC 07J .1204(b) for which the progress report was not received.

(d) The revocation or expiration of a static line exception is considered a final agency decision and is subject to
judicial review in accordance with G.S. 113A-123.

History Note:  Authority G.S. 1134-107; 1134-113(b)(6); 1134-124;
Eff. March 23, 2009.

15ANCAC 073 .1206 LOCAL GOVERNMENTS AND COMMUNITIES WITH STATIC VEGETATION
LINES AND STATIC LINE EXCEPTIONS

A list of static vegetation lines in place for petitioners and the conditions under which the static vegetation lines exist,
including the date(s) the static line was defined, shall be maintained by the Division of Coastal Management. A list
of static line exceptions in place for petitioners and the conditions under which the exceptions exist, including the date
the exception was granted, the dates the progress reports were received, the design life of the large-scale beach fill
project and the potential expiration dates for the static line exception, shall be maintained by the Division of Coastal
Management. Both the static vegetation line list and the static line exception list shall be available for inspection at
the Division of Coastal Management, 400 Commerce Avenue, Morehead City, NC 28557.

History Note:  Authority G.S. 1134-107; 1134-113(b)(6), 1134-124;
Eff. March 23, 2009.
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SECTION .1300 - DEVELOPMENT LINE PROCEDURES

15A NCAC 07J .1301 REQUESTING THE DEVELOPMENT LINE
(a) Any local government, group of local governments involved in a regional beach fill project, or qualified owner's
association with territorial jurisdiction over an area that is subject to ocean hazard area setbacks pursuant to 15A
NCAC 07H .0305 may petition the Coastal Resources Commission for a development line for the purpose of siting
oceanfront development in accordance with the provisions of this Section. A "qualified owner's association" is an
owner's association, as defined in G.S. 47F-1-103(3), that has authority to approve the locations of structures on lots
within the territorial jurisdiction of the association and has jurisdiction over at least one mile of ocean shoreline.
(b) A development line request shall apply to the entire large-scale project area as defined in 15SA NCAC 07H
.0305(a)(7) and, at the petitioner's request, may be extended to include the entire oceanfront jurisdiction or legal
boundary of the petitioner.
(c) In determining where to position a requested development line, the petitioner shall use an adjacent neighbor sight-
line approach, resulting in an average line of structures. In areas where the seaward edge of existing development is
not linear, the petitioner may determine an average line of construction on a case-by-case basis. In no case shall a
development line be established seaward of the most seaward structure within the petitioner's oceanfront jurisdiction.
(d) An existing structure that is oceanward of an approved development line may remain in place until damaged
greater than 50 percent in accordance with Rule .0210 of this Subchapter. At that time it may only be replaced landward
of the development line and shall meet the applicable ocean hazard setback requirements as defined in 15A NCAC
07H .0306(a).
(e) A request for a development line or amendment shall be made in writing by the petitioner and submitted to the
CRC by sending the written request to the Director of the Division of Coastal Management. A complete request shall
include the following:
(1) A detailed survey of the development line using on-ground observation and survey or aerial imagery
along the oceanfront jurisdiction or legal boundary, including;
(A) The development line, static vegetation line, mean high water line, and any other
information necessary for a review of the petitioner's proposed development line, such as
a pre-nourishment project mean high water line, local ordinances, or easements; and
(B) Surveyed development line spatial data in a geographic information systems (GIS) format
referencing North Carolina State Plane North American Datum 83 US Survey Foot, to
include Federal Geographic Data Committee (FGDC) compliant metadata;

2) All local regulations associated with the development line;
3) A record of local adoption of the development line by the petitioner; and
4) Documentation of incorporation of a development line into local ordinances or rules and regulations

of an owner's association.
(f) Once a development line is approved by the Coastal Resources Commission, only the petitioner may request a
change or reestablishment of the position of the development line.
(g) A development line request shall be submitted to the Director of the Division of Coastal Management, 400
Commerce Avenue, Morehead City, NC 28557. Written acknowledgement of the receipt of a completed development
line request, including notification of the date of the meeting at which the request will be considered by the Coastal
Resources Commission, shall be provided to the petitioner by the Division of Coastal Management.
(h) The Coastal Resources Commission shall consider a development line request no later than the second scheduled
meeting following the date of receipt of a complete request by the Division of Coastal Management, unless the
petitioner and the Division of Coastal Management agree upon a later date.

History Note:  Authority G.S. 1134-107; 1134-113(b)(6); 1134-124;

Eff April 1, 2016,
Amended Eff. September 1, 2017.
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15A NCAC 07J .1302 PROCEDURES FOR APPROVING THE DEVELOPMENT LINE
(a) At the meeting that the development line request is considered by the Coastal Resources Commission, the
following shall occur:
1) A representative for the petitioner shall orally present the request described in Rule .1301 of this
Section. The Chairman of the Coastal Resources Commission may limit the time allowed for oral
presentations based upon the number of speakers wishing to present.
2) Additional persons may provide written or oral comments relevant to the development line request.
The Chairman of the Coastal Resources Commission may limit the time allowed for oral comments
based upon the number of speakers wishing to speak.
(b) The Coastal Resources Commission shall approve a development line request if the request contains the
information required and meets the standards set forth in Rule .1301 of this Section.
(c) The final decision of the Coastal Resources Commission shall be made at the meeting at which the matter is heard
or in no case later than the next scheduled meeting. The final decision shall be transmitted to the petitioner by
registered mail within 10 business days following the meeting at which the decision is reached.
(d) The decision to authorize or deny a development line is a final agency decision and is subject to judicial review
in accordance with G.S. 113A-123.

History Note:  Authority G.S. 1134-107; 1134-113(b)(6); 1134-123; 1134-124;
Eff. April 1, 2016.

15A NCAC 07J .1303 LOCAL GOVERNMENTS AND COMMUNITIES WITH DEVELOPMENT LINES
A list of development lines in place for petitioners and any conditions under which the development lines exist in
accordance with 15A NCAC 07] .1300, including the date(s) the development lines were approved, shall be
maintained by the Division of Coastal Management. The list of development lines shall be available for inspection at
the Division of Coastal Management, 400 Commerce Avenue, Morehead City, NC 28557, during business hours or
on the Division's website nccoastalmanagement.net.

History Note:  Authority G.S. 1134-107; 1134-113(b)(6), 1134-124;
Eff April 1, 2016.
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§ 150B-20. Petitioning an agency to adopt a rule.

(a) Petition. - A person may petition an agency to adopt a rule by submitting to the agency a written
rule-making petition requesting the adoption. A person may submit written comments with a rule-making
petition. If a rule-making petition requests the agency to create or amend a rule, the person must submit the
proposed text of the requested rule change and a statement of the effect of the requested rule change. Each
agency must establish by rule the procedure for submitting a rule-making petition to it and the procedure the
agency follows in considering a rule-making petition. An agency receiving a rule-making petition shall, within
three business days of receipt of the petition, send the proposed text of the requested rule change and the
statement of the effect of the requested rule change to the Office of Administrative Hearings. The Office of
Administrative Hearings shall, within three business days of receipt of the proposed text of the requested rule
change and the statement of the effect of the requested rule change, distribute the information via its mailing list
and publish the information on its Web site.

(b) Time. - An agency must grant or deny a rule-making petition submitted to it within 30 days after the
date the rule-making petition is submitted, unless the agency is a board or commission. If the agency is a board
or commission, it must grant or deny a rule-making petition within 120 days after the date the rule-making
petition is submitted.

(©) Action. - If an agency denies a rule-making petition, it must send the person who submitted the
petition a written statement of the reasons for denying the petition. If an agency grants a rule-making petition, it
must inform the person who submitted the rule-making petition of its decision and must initiate rule-making
proceedings. When an agency grants a rule-making petition, the notice of text it publishes in the North Carolina
Register may state that the agency is initiating rule making as the result of a rule-making petition and state the
name of the person who submitted the rule-making petition. If the rule-making petition requested the creation or
amendment of a rule, the notice of text the agency publishes may set out the text of the requested rule change
submitted with the rule-making petition and state whether the agency endorses the proposed text.

(d) Review. - Denial of a rule-making petition is a final agency decision and is subject to judicial review
under Article 4 of this Chapter. Failure of an agency to grant or deny a rule-making petition within the time
limits set in subsection (b) is a denial of the rule-making petition.

(e) Repealed by Session Laws 1996, Second Extra Session, c. 18, s. 7.10(b). (1973, c. 1331, s. 1; 1985,
c. 746, s. 1; 1991, c. 418, s. 1; c. 477, s. 2; 1996, 2nd Ex. Sess., c. 18, s. 7.10(b); 1997-34, s. 2; 2003-229, s. 1,
2017-211, s. 1(a).)
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	(d)  If the staff determines that agreement cannot be reached on sufficient facts on which to base a variance decision, the petition shall be considered by means of an administrative hearing to determine the relevant facts.

	15A NCAC 07J .0703 PROCEDURES FOR DECIDING VARIANCE PETITIONS
	(a)  The Commission may review the variance petition and staff recommendation and hear oral presentation by the petitioner, if any, in full session or may appoint a member or members to do so.  In cases where a member or members are appointed, they sh...
	(b)  The Commission or its appointed member or members shall be provided with copies of the petition, the stipulated facts, and the staff recommendation before considering the petition.
	(c)  At the Commission's request, staff shall orally describe the petition to the Commission or its appointed member(s) and shall present comments concerning whether the Commission should make the findings necessary for granting the variance.  The pet...
	(d)  The final decision of the Commission may be made at the meeting at which the matter is heard or in no case later than the next scheduled meeting.  The final decision shall be transmitted to the petitioner by certified mail, return receipt request...
	(e)  Final decisions concerning variance petitions shall be made by concurrence of a majority of a quorum of the Commission.
	(f)  To grant a variance, the Commission must affirmatively find each of the four factors listed in G.S. 113A-120.1(a).
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	SECTION .1100 - GENERAL PERMIT PROCEDURE
	15A NCAC 07J .1101 PURPOSE
	The purpose of this Section is to establish a procedure for issuing general permits for development having insignificant impacts on areas of environmental concern and which should not require public review and comment. These Rules are established acco...

	15A NCAC 07J .1102 CATEGORIES OF DEVELOPMENT
	The Commission shall include as candidates for general permits only those activities that are substantially similar in nature that cause only minimal adverse environmental impacts when performed separately, and that will have only a minimal adverse cu...

	15A NCAC 07J .1103 DESIGNATION PROCEDURES
	The staff shall prepare all information needed to establish each category of general permit. This may include a generic description of the development, anticipated cumulative impacts, projected number of individual projects, and permit histories. The ...
	Recommendations for consideration of specific activities for inclusion in a general permit category may be made in writing to the Commission by any individual, organization, or agency. The Commission will assign the request to the staff for evaluation...

	15A NCAC 07J .1104 PERMIT MODIFICATION
	The Commission may modify at any time any category of general permit. Modification shall be made according to the provisions of G.S. 113A-107. The Commission may also revoke any general permit at any time according to the provisions of G.S. 113A-107 i...

	15A NCAC 07J .1105 APPLICATION PROCEDURES
	Authorization to initiate development covered by the general permit shall comply with the procedures outlined in each permit.  The procedures shall be established to explain in detail the application process, notification requirements, and permit fees...

	15A NCAC 07J .1106 PERMIT CONDITIONS
	Each general permit shall have a set of general and specific conditions.  Additionally, the implementing authority may add appropriate special conditions to each instrument of authorization if necessary to protect the public interest.  The issuing aut...

	15A NCAC 07J .1107 PERMIT COMPLIANCE
	All development authorized through the general permit must be done in compliance with all general, specific and special conditions.  Development undertaken without proper authorization or in violation of permit conditions and/or failure to comply with...

	15A NCAC 07J .1108 GENERAL PERMIT REVIEW
	The Commission shall review each category of general permit on an annual basis. This review shall include compilation and evaluation of the number of projects approved in each category and the impacts of these projects. The Commission may modify or re...


	section .1200 – static and vegetation line exception procedures
	15A NCAC 07J .1201 REQUESTING THE STATIC LINE EXCEPTION
	(a)  A petitioner subject to a static vegetation line pursuant to 15A NCAC 07H .0305 may petition the Coastal Resources Commission for an exception to the static vegetation line in accordance with the provisions of this Section. A "petitioner" shall b...
	(b)  A petitioner shall be eligible to submit a request for a static vegetation line exception after the completion of construction of the initial large-scale beach fill project(s) as defined in 15A NCAC 07H .0305 that required the creation of a stati...
	(c)  A static vegetation line exception request applies to the entire static vegetation line within the jurisdiction of the petitioner, including segments of a static vegetation line that are associated with the same large-scale beach fill project.  I...
	(d)  A static vegetation line exception request shall be made in writing by the petitioner.  A complete static vegetation line exception request shall include the following:
	(e)  A static vegetation line exception request shall be submitted to the Director of the Division of Coastal Management, 400 Commerce Avenue, Morehead City, NC 28557.  Written acknowledgement of the receipt of a completed static vegetation line excep...
	(f)  The Coastal Resources Commission shall consider a static vegetation line exception request no later than the second scheduled meeting following the date of receipt of a complete request by the Division of Coastal Management, except when the petit...

	15A NCAC 07J .1202 REVIEW OF THE STATIC LINE EXCEPTION REQUEST
	(a)  The Division of Coastal Management shall prepare a written report of the static line exception request to be presented to the Coastal Resources Commission.  This report shall include:
	(b)  The Division of Coastal Management shall provide the petitioner requesting the static line exception an opportunity to review the report prepared by the Division of Coastal Management no less than 10 days prior to the meeting at which it is to be...

	15A NCAC 07J .1203 PROCEDURES FOR APPROVING THE STATIC LINE EXCEPTION
	(a)  At the meeting that the static line exception is considered by the Coastal Resources Commission, the following shall occur:
	(b)  The Coastal Resources Commission shall authorize a static line exception request following affirmative findings on each of the criteria presented in 15A NCAC 07J .1201(d)(1) through (d)(4).  The final decision of the Coastal Resources Commission ...
	(c)  The decision to authorize or deny a static line exception is a final agency decision and is subject to judicial review in accordance with G.S. 113A-123.

	15A NCAC 07J .1203 PROCEDURES FOR APPROVING THE STATIC LINE EXCEPTION
	(a)  At the meeting that the static line exception is considered by the Coastal Resources Commission, the following shall occur:
	(b)  The Coastal Resources Commission shall authorize a static line exception request following affirmative findings on each of the criteria presented in 15A NCAC 07J .1201(d)(1) through (d)(4).  The final decision of the Coastal Resources Commission ...
	(c)  The decision to authorize or deny a static line exception is a final agency decision and is subject to judicial review in accordance with G.S. 113A-123.

	15A NCAC 07J .1204 REVIEW OF THE LARGE-SCALE BEACH-FILL PROJECT AND APPROVED STATIC LINE EXCEPTIONS
	(a)  Progress Reports.  The petitioner that received the static line exception shall provide a progress report to the Coastal Resources Commission at intervals no greater than every five years from date the static line exception is authorized.  The pr...
	(b)  The Coastal Resources Commission shall review a static line exception authorized under 15A NCAC 07J .1203 at intervals no greater than every five years from the initial authorization in order to renew its findings for the conditions defined in   ...
	(c)  The Division of Coastal Management shall prepare a written summary of the progress report and present it to the Coastal Resources Commission no later than the second scheduled meeting following the date the report was received, except when a late...
	(d)  The following shall occur at the meeting at which the Coastal Resources Commission reviews the static line exception progress report:

	15A NCAC 07J .1205 REVOCATION AND EXPIRATION OF THE STATIC LINE EXCEPTION
	(a)  The static line exception shall be revoked immediately if the Coastal Resources Commission determines, after the review of the petitioner's progress report identified in 15A NCAC 07J .1204, that any of the criteria under which the static line exc...
	(b)  The static line exception shall expire immediately at the end of the design life of the large-scale beach fill project defined in 15A NCAC 07J .1201(d) (2) including subsequent design changes to the project as defined in 15A NCAC 07J .1204(b).
	(c)  In the event a progress report is not received by the Division of Coastal Management within five years from either the static line exception or the previous progress report, the static line exception shall be revoked automatically at the end of t...
	(d)  The revocation or expiration of a static line exception is considered a final agency decision and is subject to judicial review in accordance with G.S. 113A-123.

	15A NCAC 07J .1206 LOCAL GOVERNMENTS AND COMMUNITIES WITH STATIC VEGETATION LINES AND STATIC LINE EXCEPTIONS
	A list of static vegetation lines in place for petitioners and the conditions under which the static vegetation lines exist, including the date(s) the static line was defined, shall be maintained by the Division of Coastal Management.  A list of stati...


	SECTION .1300 – DEVELOPMENT LINE PROCEDURES
	15A NCAC 07J .1301 REQUESTING THE DEVELOPMENT LINE
	(a)  Any local government, group of local governments involved in a regional beach fill project, or qualified owner's association with territorial jurisdiction over an area that is subject to ocean hazard area setbacks pursuant to 15A NCAC 07H .0305 m...
	(b)  A development line request shall apply to the entire large-scale project area as defined in 15A NCAC 07H .0305(a)(7) and, at the petitioner's request, may be extended to include the entire oceanfront jurisdiction or legal boundary of the petitioner.
	(c)  In determining where to position a requested development line, the petitioner shall use an adjacent neighbor sight-line approach, resulting in an average line of structures. In areas where the seaward edge of existing development is not linear, t...
	(d)  An existing structure that is oceanward of an approved development line may remain in place until damaged greater than 50 percent in accordance with Rule .0210 of this Subchapter. At that time it may only be replaced landward of the development l...
	(e)  A request for a development line or amendment shall be made in writing by the petitioner and submitted to the CRC by sending the written request to the Director of the Division of Coastal Management. A complete request shall include the following:
	(f)  Once a development line is approved by the Coastal Resources Commission, only the petitioner may request a change or reestablishment of the position of the development line.
	(g)  A development line request shall be submitted to the Director of the Division of Coastal Management, 400 Commerce Avenue, Morehead City, NC 28557. Written acknowledgement of the receipt of a completed development line request, including notificat...
	(h)  The Coastal Resources Commission shall consider a development line request no later than the second scheduled meeting following the date of receipt of a complete request by the Division of Coastal Management, unless the petitioner and the Divisio...

	15A NCAC 07J .1302 PROCEDURES FOR APPROVING THE DEVELOPMENT LINE
	(a)  At the meeting that the development line request is considered by the Coastal Resources Commission, the following shall occur:
	(b)  The Coastal Resources Commission shall approve a development line request if the request contains the information required and meets the standards set forth in Rule .1301 of this Section.
	(c)  The final decision of the Coastal Resources Commission shall be made at the meeting at which the matter is heard or in no case later than the next scheduled meeting. The final decision shall be transmitted to the petitioner by registered mail wit...
	(d)  The decision to authorize or deny a development line is a final agency decision and is subject to judicial review in accordance with G.S. 113A-123.

	15A NCAC 07J .1303 LOCAL GOVERNMENTS AND COMMUNITIES WITH DEVELOPMENT LINES
	A list of development lines in place for petitioners and any conditions under which the development lines exist in accordance with 15A NCAC 07J .1300, including the date(s) the development lines were approved, shall be maintained by the Division of Co...
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