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STATEMENT OF ORGANIZATION OF SUPERIOR COURT PER RULE 9{a}{2)b

Respondent-Appellant, North Carclina Coastal Resources
Commission appeals the Order aon Petitioner-Appellee’s Petition for
Judicial Review, Dby the Honorable Jay D. Hockenbury, Senior
Resident Superior Court Judge. This Order reversed the
Commission’s May 21, 2009 Final Order denying Petitioner-Appellee’s
variance petition on re-hearing. Judge Hockenbury heard the matter
during the March 12, 2012 Non-Jury Civil Session of the New Hanover
Superioxr Court, and the Order was issued out of session on June 1,
2012, '

Fioooed on Avpeai flad /0 ,_’0%___’/....0? ;
Docketed [0




-2 -

STATEMENT OF RECORD 1TEMS SHOWING
JURISDICTION OF THE COMMISSION, PER RULE 9{a) (2}c

On August 22, 2006, Petitioner-Appellee, Riggings Homeowners,
Inc., filed a petition for a fourth wvariance of the Coastal
Regource Commisgion’s administrative rules regarding sandbag time-
limits. The request was filed pursuant to N.C, Gen. State. § 113A-
12¢.1 and 15A N.C.A.C. 07J .0700 et. seq. Respondent-Appellant,
North Carolina Coastal Resources Commission heard the variance
petition at its regularly scheduled wmeeting on Januaxy 17, 2008.
The Final Agency Order denying Petitioner-Appellee‘s variance
petition was issued in writing on January 31, 2008 and was properly
served on Petitioner-Appellee.

Following a Judicial Review appeal and Order on Judicial
Review remanding the case back to the Commission for Re-hearing,
the variance was considered again at the Commission’s regularly
gcheduled meeting on April 29, 2009. The Final Agency Order on Re-
hearing, again denying Petitioner-Appellee'’s variance, was issued
in writing on May 21, 2009 and was properly served on Petitioner-
Appellee.




SR

ST
%

G

en s erkofS SoUn of the ot iainedano
e S i : : R SR




«

o~ . . 3 :“? f

’,w""

STATE OF NORTH CAROLINA : {IN'THE GENERAL COURT OF JUSTICE
'  SUPERIOR COURT DIVISION
! FIEBNO.: 08-CVS-___

COUNTY OF NEW HANOVER 7%

RIGGINGS HOMEOWNERS, INC, )

)
)
Petitioner, )
)
VS, )
: )
COASTAL RESOURCES ) PETITION FOR JUDICIAL REVIEW
COMMISSION OF THE STATE )
OF NORTH CAROLINA and )
ROBERT R. EMORY, Jr., Chairman)
of Coastal Resources Commission ) § &z i&? %i éiE @
) ERIOR ‘
Respondents. ) REW Hp ER é}gggf?
)

‘riﬁ
NOW COMES Petitioner, Riggings Homeowners, Inc by and through the:r under31gned

counsel, and hereby alleges and says:
PARTIES

1. Petitioner Riggings Homeowners, Inc. (herein “Riggings”), is a non-profit
corporation organized and existing under the laws of the State of North Carolina. “The Riggings”
is also the name of the 48-unit residential condominium project bordering the Atlantic Ocean
located in Kure Beach, New Hanover County, North Carolina, whose unit owners are members
of the Riggings.

2. Respondent Coastal Resources Commission of the State of North Carolina (herein
“CRC™), is an agency of the State of North Carolina charged with the administration of the
Coastal Area Management Act, N.C.G.S. § 113A-100 et seg, who determines variance requests,

3. Respondent Robert R. Emory, Jr. (herein “Emory”) is Chairman of the CRC.

SHIPMAN & WRIGHT, L.L.P,
375 Military Cuotoff, Suite 106 - Wilmington, North Carclina 28405
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JURISDICTION & VENUE

4, This Court has jurisdiction over this matter pursuant to N.C.G.S. §113A-120.1
and N.C.G.S. § 113A-123. Petitioner is an aggricved party directly affec;ted by the final Order of
t_he CRC denying Petitioner’s request for a variance from 15A NCAC 7H.1705(a)(7). Petitioner
has exhausted all administrative remedies available to it with respect to its request for a variance
and no adequate procedure for judicial review is provided by another statute. The CRC’s Order
denying Petitioner’s request for a variance resulted from a hearing held using stipulated facts and
oral arguments.

5. The Superior Court of New Hanover County is the propér venue to hear this
matter pursuant to N.C.G.S. § 113A-123 as the Riggings is located in New Hanover County,

North Carolina.

FACTUAL ALLEGATIONS
6. Petitioner obtained a CAMA permit to place sandbags on the oceanfront abutting
their property.
7. On or around August 22, 2006, Petitioner, pursuant to N.C.G.S, § 113A-120.1 and

15A NCAC 71.0700, et. seq., applied to the CRC for a variance which would allow Petitioner to
maintain temporary sandbags to protect their property.

8. The Petitioner and the Division of Coastal Management agreed on a set of
stipulated facts, a copy of which are attached as Exhibit “A” and incorporated herein by
reference, and on January 17, 2008, Petitioner’s variance request was heard at the regularly
scheduled CRC meeting

9. At the meeting, the Riggings variance request was unanimously denied.

SHIPMAN & WRIGHT, I..L.P.
575 Milirary Cuteff, Snite 106 - Wilmingion, North Carolina 28405
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0. The CRC’s final order, which was not dated, denicd Petitioner’s request for a
variance from 15A NCAC 7H.1705(a)(7). A copy of the Order denying Petitioner’s variance
request is attached hereto, as Exhibit B, and incorporated herein by reference.

11. The CRC’s final order denying the variance request was received by the
Petitioner, through its counsel, on February 7, 2008.

12. This Petition for Judicial Review is timely filed pursuant to N.C.G.S. § 150B-45.

13, The Order of the CRC is a final agency decision within the meaning of Article 4,
Chapter 150B of the North Carolina General Statutes and Petitioner is directly affected by said
Order and entitled to judicial review of the CRC’s decision.

14, The CRC’s decision denying Petitioner’s request for a variance was in violation
of constitutional provisions, was in excess of the statutory authority and/or jurisdiction of the
CRC, was based on unlawful procedure, is in error as a matter of law, is unsupported by
substantial evidence, and is arbitrary and capricious.

15, The CRC erred in its finding that Petitioner did not demonstrate that strict
application of 15A NCAC 7H.1705(a)(7) would result in unnecessary hardship to the Riggings,
and that finding is not supported by substantial evidence and is arbifrary and capricious::

a. CRC takes the position that the hardships suffered by the Riggings are no
longer “unreasonable” due to i) the amount of time that has elapsed since
the sandbags were initially placed in front of the Riggings and ii) the -
Riggings denial of the FEMA Grant. However, Stipulated Fact #10
provides that “The Riggings has been threatened by erosion since 1985,
and a sandbag revetment has been used to protect it since that time.”
(Stipulated Fact § 10) In addition, according to the Final Orders of the
CRC issued concerning Petitioner’s previous variance requests, dated
April 25, 2006; May 9, 2003; February 4, 2002, and August 9, 2000,
Petitioner demonstrated that strict application of 15A NCAC
7H.1705(a)(7) would result in unnecessary hardship. CRC now takes the
position that since the Riggings did not accept the FEMA Grant the

hardships they suffer are not “unreasonable.” As is clearly reflected in the
record before the CRC, it was impossible for the Riggings to accept the

SHIPMAN & WRIGHT, L.L.P.
875 Milivary Gutoff, Suite 106 ~ Wilmington, North Carolina 28405
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FEMA Grant because, as stated in the stipulated facts, i) acceptance of the
Grant required an 100% vote of approval, ii) each unit owner would have
been required to contribute approximately $125,000.00 toward the costs
of relation and reconstruction, and iii) some Riggings homeowners lacked
the financial capability to provide the funds necessary for relocation, as
shown in their Affidavits which were part of the record before the CRC.
(Stipulated Fact § 29, Affidavit of Patty Forest, Affidavit of Sandy
Iemma, Affidavit of John Parnell). As such no fundamental change has
occurred to the Riggings since their previous variance request, where
Respondent found unnecessary hardship, that would be grounds for
Respondent’s change in position.

16. The CRC erred in its finding that Petitioner did not demonstrate that its
hardships result from conditions peculiar to Petitioner's property, such as the location,
size, or topography of the property, and that finding is not supported by substantial
evidence and is arbitrary and capricious::

a. There is no more unique property then the Riggings community which is
literally placed between a rock and hard place. To the immediate south of
the Riggings community is the Fort Fisher revetment (Stipulated Fact § 2)
and to the immediate north of the Riggings there are communities which
took part in the Carolina Beach / Kure Beach Renourishment projects of
2001 and 2007.

i, Fort Fisher: From July 1995 to January 1996, in order to
protect Fort Fisher from the effects of erosion from the
Atlantic Ocean, the State of North Carolina erected, or
caused to be erected, a permanent revetment. (Stipulated
Fact  16) At the time that this revetment was erccted, the
general policy of the State of North Carolina did not
permit the construction of hardened structures like the Fort
Fisher revetment because of the recognition of the adverse
erosion effects that such structures can cause to adjacent
properties. However, the revetment was constructed under
an exception to this policy for the protection of federal and
state historic sites, such as Fort Fisher. (Stipulated Fact q
17). Initially after the construction of the revetment at Fort
Fisher, the rate of erosion of the shoreline in front of the
Riggings increased. (Stipulated Fact { 18).

ii. Beach Renourishment: The Carclina / Kure Beach
Renourishment Projects of 2001 and 2007 included a large
part of Carolina Beach and 98 percent of Kure Beach, but

SHIPMAN & WRIGHT, L.L.P,
575 Military Cutoff, Suite 106 - Wikmington, North Carolina 28405
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fell approximately 1,500 feet short of the Riggings
Condominium. (Stipulated Fact { 20, 31) The Riggings
HOA made various attempts to get the United States Army
Corps of Engineers to extend beach nourishment projects
to include the shoreline immediately adjacent to The
Riggings, but the attempts did not succeed. (Stipulated
Fact { 21). The Corps of Engineers informed U.S.
Representative Mike McIntyre by letter dated February 25,
2000, that the ‘“primary reason that the (beach
nourishment) project stops short of the Riggings is due to
the intertidal coguina rock outcropping.” The letter further
states that the “rock outcropping has been declared a
natural heritage arca by the North Carolina Natural
Heritage Program and burying them was not an acceptable
alternative.” (Stipulated Fact { 22) However, since 2000,
beach renourishment projects conducted by the US Army
Corps. of Engineers have covered coquina rock
outcroppings north of the Riggings. (Stipulated Fact §[ 9)

iii. Removal of Coquina Rock Outcropping in front of the
Riggings: In the 1920°s some of the coquina rock
outcroppings northeast of Fort Fisher were allowed by the
Board of County Commissioners of New Hanover County
to be removed by a contractor for use in the completion of
a section of U.S. Highway 421, a public project.
(Stipulated Fact § 3) The contractor removed
approximately 6,000 cubic yards of rock, taking it from a
strip approximately 50 to100 feet wide. (Stipulated Fact
4). Among other things, coguina rock outcroppings can
provide a partial natural barrier against the threat of beach
erosion (Stipulated Fact § 6).

As such, there was no evidence to suggest the Riggings is not a unique
property as the CRC found previously when granting previous Riggings
variance requests.

17. The CRC erred m its finding that Petitioner failed to demonstrate that its
hardships did not result from actions taken by the Petitioner, and that finding is not supported by
substantial evidence and is arbitrary and capricious::

In it's Final Order, the CRC expresses the opinion that any hardships
Petitioner might face now are a result of its own inability, or

unwillingness, to respond to its long-standing situation with a permanent
solution. As stated previously, Petitioner has attempted to do everything it

SHIPMAN & WRIGHT, L.L.P.
575 Military Cutoff, Suite 106 - Wilmington, Nosth Careling 28405
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could possibly do to assist itself: it’s applied for beach renourishinent and
has aitempted to relocate. The CRC confuses “inaction” or
“impossibility” by the Riggings with “action” in their ruling that the
Petitioner did not satisfy the third requirement for granting of variance.
“Actions taken by the petitioner” is the third requirement and there is no
evidence to suggest that-any action of Petitioner caused their problems. It
is the combined action of local, state, and Federal agencies that have
created Petitioner’s hardships. As such, there was no evidence to suggest
that the hardships suffered by the Riggings result from actions they took.

18. The CRC erred in its finding that the Variance request of the Petitioner would not
be consistent with the spirit, purpose, and intent of the rules, standard, or orders; will secure
public safety and welfare; and will preserve substantial justice, and that finding is not supported
by substantial evidence and is arbitrary and capricious:

a. Again the CRC Order discusses the FEMA Grant for the notion that
' Petitioner’s request is not consistent with the spirit, purpose, and intent of
the rules, standard, or orders; will secure public safety and welfare; and
will preserve substantial justice, however that grant could never have been
accepted. In addition the CRC Order states that “the continued existence
of the sandbag structure on the public beach area and increasing
encroachment of the buildings impede the public’s right of access and use
of the beach area.” This is directly contrary to stipulated fact § 34 which
provides that *“Whether the public can walk along the beach without
detouring landward around the sandbags depends on the beach profile at
the time, but even at high tide the public can get around the sandbags by
going between the sandbags and the Riggings buildings closest to the
ocean.” (Stipulated Fact §f 34). As such, the CRC based their denial of the
variance on Incorrect evidence or evidence not before the CRC.

19. The CRC erred by failing to apply-the United States Constitution and the North
Carolina Constitution to the regulations adopted and applied by the CRC with respect to the
Petitioner’s variance request. Pursuant to N.C.G.S. § 113A-128 the CRC can not issue any order
that constitutes a taking of property in violation of the Constitution of this State or of the United
States. The applicable prohibition against hardened structures and the denial of the variance

request by the CRC denies Petitioner the right to protect its property and therefore constitutes a

SHIPMAN & WRIGHT, L.L.P,
575 Military Cutofl, Suite 106 — Wilmington, Nosth Carclina 28405
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violation of the Petitioner’s, and its homeowners, constitutional rights afforded to them by the
United States Constitution and &16 North Carolina Constitution, and constitutes or will constitute
a taking by the CRC of the unit owners’ property without just compensation, something clearly
impermissible. |

20. Upon information and belief, the CRC erred in its Order and as a result violated
Petittoner’s, and its homeowners Equal Protection rights by treating other ocean community
variance requests differently, and more favorably, then the Petitioner.

21. The CRC erred in its Order by adopting DCM’s position and by doing so, coupled
with other collusive efforts with DCM, violated the separation of powers doctrine.

22. The CRC erred in hearing the variance request, as they were not an impartial
tribunal and did not consider the variance request based on the evidence presented to them, and
by doing so violated Petitioner’s, and its homeowners’ due process rights.

23. Because of the éforemcntioned constitutional violations, CRC’s final order was in
error as it was in excess of their statutory authority and the jurisdiction of the CRC.

24, The CRC emred by voting to accept Staff’s Position at a public hearing, and then,
subsequent_ to the hearing and prior to the Fi_nal Order being issued, changing their position to
remove portions of Staff’s Position.

25. The CRC erred by using the wrong analysis in consideration of the Petitioner’s
variance request. The Final Order states that “ [b]ased on the current facts, Staff now contends
and the Commission concludes that the applicati_on of the rules., standards, or orders of the
Commission will not cause Petitioner unreasonable hardships, and Petitioner can make

reasonable use of its property without a continued variance.” The determination that the CRC is

SHIPMAN & WRIGHT, L.L.7.
575 Military Cutoff, Suite 106 ~ Wilmington, North Carolina 28405




8 -11-

required to make is not whether the hardship is unreasonable but whether it is unpecessary, The

CRC failed to do this,
_26. The CRC also erred in other respects that will be shown at the hearing of this
Petition.
27. - Based on the errors of the CRC, the CRC’s decision to deny the Petitioner’s
variance request should be reversed and the CRC should be directed to grant the Petitioner’s

variance.

WHEREYFORE, the Petitioner prays for relief as follows:

1. That the Court reverse the CRC’s Order denying the variance request and direct

Respondent to grant the Petitioner’s variance request;

2. That the Court stay any action seeking the removal of the sandbags until this matter -
is concluded;
3. For such other and further relief as the Court deems just and proper
SHIPMAN & WRIGHT, LLP
Attorneys for Plaintiff

izl

GARY K. SHIPMAN

N.C. State Bar No.: 9464
MATTHEW W, BUCKMILLER
N.C. State Bar No.: 35194

575 Military Cutoff, Suite 106
Wilmington, NC 28405

(910) 762-1990

SHIPMAN & WRIGHT, L.1.P.
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CERTIFICATE OF SERVICE
This is to certify that the undersigned has this day served this document in the

above-entitled action upon all other parties to this cause by:

[ 1 Hand delivering a copy hereof to each said party or the attorney thereof.

[X] Depositing a copy hereof, postage pre-paid in the United States Mail, properly

addressed to:

Mary Penny Thompson, General Counsel
Dept. of Environmental and Natural Resources
1601 Mail Servicé Center

Raleigh, NC 27699-1601

Tames C. Gulick, Senior Deputy Attorney General
Department of Justice

8001 Mail Service Center

Raleigh, NC 27699-9001

This the 7 day of March, 2008.

SHIPMAN & WRIGHT, L.L.P.

iz

MATTHEW W. BUCKMILLER
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STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
' o SUPERIOR COURT DIVISION
COUNTY OF NEW HANOVER, -« . oy FILENO.: 09-CVS-__
RIGGINGS HOMEOWNERS, INC. )
. )
Petitioner, )
)
vs. )
) _
COASTAL RESOURCES ) PETITION FOR JUDICIAL REVIEW
COMMISSION OF THE STATE ) :
OF NORTH CAROLINA )
)
Respondent. )
)

NOW COMES Petitioner, Riggings Homeowners, Inc, by and through their undersigned

counsel, and hereby alleges and says:
PARTIES

1. Petitioner Riggings Homeowners, Inc. therein “Riggings”), is a non-profit
corporation organized and existing under the laws of the State of North Carolina. “The Riggings”
is also the name of the 48-unit residential condominium project bordering the Atlantic Ocean
located in Kure Beach, New Hanover County, North Carolina, whose unit owners are members
of the Riggings.

2. Respondent Coastal Resources Commission of the State of North Carolina (herein
“CRC”), is an agency of the State of North Carolina charged with the administration of the

Coastal Area Management Act, N.C.G.5. § 113A-100 ef seq., who determines variance requests.

TRUE oo,

SHIPMAN & WRIGHT, L.L.P.
575 Military Cutoff, Suite 106 — Wilmington, North Caroling 28405
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JURISDICTION & VENUE

3. This Court has jurisdiction over this matter pursuant to N.C.G.S. §113A-120.1
and N.C.G.S. § 113A-123. Petitioner is an aggrieved party directly affected by the final Order of
the CRC denying Petitioner’s request for a variance from 15A NCAC 7H.1705(a)(7). Petitioner
has exhausted all administrative remedies available to it with respect to its request for a variance
and no adequate procedure for judiéial review is provided by another statute, The CRC’s Order
denying Petitioner’s request for a variance resulted from a hearing held using stipulated facts and
oral arguments.

4. The Superior Court of New Hanover County is the proper venue to hear this

maiter pursuant to N.C.G.S. § 113A-123 as the Riggings is located in New Hanover County,

North Carolina.
FACTUAL ALLEGATIONS
5. Petitioner obtained a CAMA permit to place sandbags on the oceanfront abutting

their property.

6. On or around August 22, 2006, Petitioner, pursuant to N.C.G.S. § 113A-120.1 and
I5A NCAC 71.0700, et. seq., applied to the CRC for a variance which would allow Petitioner to
maintain temporary sandbags to protect their property.

7. The Petitioner and the Division of Coastal Management agreed on a set of
stipulated facts, a copy of which are attached as Exhibit “A™ and incorporated herein by
reference, and on January 17, 2008, Petitioner’s variance request was heard at the regularly

scheduled CRC meeting.

SHIPMAN & WRIGHT, L.L.P.
575 Military Cutoff, Suite 106 ~ Wilmington, North Caroling 28405
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8.. : At the meeting, the Riggings variance request was unanimously dented. A copy
of the Order denying Petitioner’s variance request is attached hereto, as Exhibit B, .and
incorporated herein by reference.

9. A Petition for Judicial Review of the CRC's Order was timely filed on March 7,
2008.

10.  On February 20, 2009, after having reviewed the Record for the Riggings
Variance Request, reviewed Memorandum of Law, and hearing the arguments of counsel, the
Honorable Superior Court Judge Jay Hockenbury found that the CRC’s denial of the Riggings
variance request was i) based on an error of law, ii) was made upon unlawful procedure, iii) was
not supported by substantial evidence in the record, and iv) was arbitrary and capricious, and
reﬁersed the CRC’s Order and remanded the matter back to CRC pursuant to the instructions
contained in his Order. A copy of Judge Hockenbury's Order reversing the CRC’s Order and
remanding the Riggings variance request back to the CRC is attached hereto as Exhibit C, and
incorporated herein by reference.

11.  On April 29, 2009, the variance request of the Riggings was reheard at the
regularly scheduled meeting of the North Carolina Coastal Resources Commiission,

12. The CRC’s final order, dated May 21, 2009, denied Petitioner’s request for a
variance from 15A NCAC 7H.1705(a)(7}. A copy of the CRC’s final order is attachéd hereto as
Exhibit D, and incorporated herein by reference.

13.  This Petition for Judicial Review is timely filed pursuant to N.C.G.S. § 150B-45.

14, The Order of the CRC is a final agency decision within the meaning of Article 4,
Chapter 150B of the North Carolina General Statutes and Petitioner is directly affected by said

Order and entitled to judicial review of the CRC’s decision,

SHIPMAN & WRIGHT, L.L.P.
575 Miditary Cotoff, Suite 100 - Witmingion, North Caroling 28403
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15. The CRC’s decision denying Petitioner’s request for a variance was in violation
of constitutional provisions, was in excess of the statutory authority and/or jurisdiction of the
CRC, was based on unlawful procedure, is in err-or as a matter of law, is unsupported by
substantial evidence, is contrary to Judge Hockenbury’s Order, and is arbitrary and capricious.

| 16.  The .CRC erred in finding that strict application of 15A NCAC 7H.1705(a)X7)
would not result in unnecessary hardship(s) to the Riggings by relying solely, or in part, on the
fact that the Riggings has had variance rcquésts granted before, an impermissible cqnsideration.

17.  The CRC erred in finding that strict application of 15SA NCAC 7H.1705(a)}(7)
would not result in unnecessary hardship(s) to the Riggings by relying solely, or in part, on the
fact that the Riggings has had sandbags on their property for a certain amount of time, an
impermissible consideration.

18.  The CRC erred in finding that strict application of 15A NCAC 7H.1705(a)}(7)
would not result in unnecessary hardship(s) to the Riggings by relying solely, or in part, on the
policy position of the CRC, an impermissible consideration, and not on the statutory variance
requirements of N.C.G.S. § 113A-120.1.

19.  The CRC erred in finding that strict application of 15A NCAC 7H.1705(a)7)
would not result in unnecessary hardship(s) to the Riggings by relying solely, or in part, on the
law onn which the Riggings is granted a sfatutory right to request a variance from.

20.  The CRC emred in finding that strict application of 1SA NCAC 7H.1705(a)(7)
would not result in u?mec_cssary hardship(s) to the Riggings by relying solely, or in pat, on the
notion that the Riggings could not provide an endpoint for their proposed Habitat Enhancement
Project due to the fact that the CRC and DCM prohibiting communication regarding said Habitat

Enhancement Project during the pending variance request.

SHIPMAN & WRIGHT, L.L.P.
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21.  The CRC erred in its finding that Petitioner did not demonstrate that strict
application of 15A NCAC 7H.1705(a)(7) would result in unnecessary hardship to the Riggings,
and that finding is not supported by substantial evidence and is arbitrary and capricious' because
in previous Final Orders of the CRC issued concerning Petitioner’s past variance requests, dated
April 25, 2006; May 9, 2003; February 4, 2002, and August 9, 2000, Petitioner demonstrated that
strict application of 15A NCAC 7H.1705(2)(7) would result in unnecessary hardship. Since that
time nothing about the condition of the Riggings property has changed and accordingly the CRC
has erred,

22, The CRC erred by finding that one of the reasons Petitioner has not suffered
unnecessary hardships is that erosion is now stable in front of the Riggings. That conclusion of
law is unsupported by the Stipulated Facts.

23.  The CRC’s independent rulings on the elements necessary to be grénted a
variance were inconsistent in that:

a. The Riggings was found to have not met variance requirement #1 that
“Unnecessary hardships would result from strict application of the rules,
standards, or orders.”

-b. However the CRC found that the Riggings had met the second requirement of
variance in that the “The Hardships”, the stalutory meaning of which is the
“Unnecessary Hardships” referenced in requirement one of the variance request,
result from conditions that are peculiar to the property, such as the location, size,
or topography of the property.

¢. And the CRC also found that the Riggings had met the third requirement that the
“The Hardships”, the statutory meaning of which is the “Unnecessary Hardships”
referenced in requirement one of the variance request, result from actions taken
by the Petitioner

d. In essence if the CRC found variance elemenis were met for the second and third

requirement, the CRC was required to find that requirement #1, “unnecessary
hardships”, was met as well.

SHIPMAN & WRIGHT, L.L.P.
575 Mititary Cutof, Suite 106 — Wilmingion, North Carolina 28405
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24. The CRC erred in finding that the “unique underlying geology and topography of
this property do not affect the naturally occurring erosive forces of wind and wave, that have, in
fact, caused erosion at this site since at least 1985 when Petitioner first obtained a permit to use a
sandbag revetment to attempt to stop the erosion” and that finding is unsupported by the
stipulated facts and other evidence in this matter.

25. The CRC erred in finding that “there has been at least one instance during this 24-
year placement where holes in the sandbag revetment had to be filled with other sandbags” and
that finding is unsupported by the stipulated facts and other evidence in this matter.

26. The CRC erred in its finding that the Variance request of the Petitioner would not
be consistent with the spirit, purpose, and intent of the rules, standard, or orders; will secure
public safety and welfare; and will preserve substantial justice, and that finding is not supported
by substantial evidence and is arbitrary and capricious in that:

a. The CRC focuses on impermissible considerations; the amount of time the
Riggings has had the sandbags and policies of the CRC which are inconsistent
with the North Carolina General Statutes.

27.  The CRC erred by failing to apply the United States Constitution and the Notth
Carolina Constitution to the regulations adopted and applied by the CRC with respect to the
Petitioner’s variance request. Pursuant to N.C.G.S. §- 113A-128 the CRC can not issue any order
that constitutes a taking of property in violation of the Constitution of this State or of the United
States. The applicable prohibition against hardened structures and the denial of the variance
request by the CRC denies Petitioner the right to protect its property and therefore constitutes a
violation of the Petitioner’s, and its homeowners, constitutional rights afforded to them by the
United States Constitution and the North Carolina Constitution, and constitutes or will constitute
a taking by the CRC of the unit owners’ property without just compensation, something clearly

impermissible.

SHIPMAN & WRIGHT, L.L.P.
575 Military Cutodl, Suite 106 - Wilmington, Nosth Caralina 28405
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28.  Upon information and belief, the CRC erred in its Order and as a result violated
Petitioner’s and its homeowners Equal Protection rights by treating other ocean community
variance requests differently, and more favorably, then the Petitioner.

29. The CRC erred in its Order by adopting DCM’s position with respect to
requirements #1 and #4 and by doing so, coupled with other collusive efforts with DCM,
violated the separation of powers doctrine.

30. The CRC erred in hearing the variance request, as they were not an impartial
tribunal and did not consider the variance request based on the evidence presented fo them, and
~ by doing so violated Petitioner’s, and its homeowners’ due process rights.

31. Because of the aforementioned constitutional violations, CRC’s final order was in
error as it was in excess of their statutory authority and the jurisdiction of the CRC.

32. The CRC erred By acting contrary to Judge Hockenbury’s Order and applicable
case 1a.w by examining the amount of time the sandbags had been in front of the Riggings and
using that as a basis for denial of the variance, and not focusing solely on the condi_tion. of the
prqpmiyasisrequked.

33. The CRC also erred in other respects that will be shown at the hearing of this
Petition or in the briefing by the parties prior to said hearing.

34.  Based on the errors of the CRC, the CRC’s decision to deny the Petitioner’s
variance. request should be reversed and the CRC should be directed to grant the Petitioner’s

variance.

SHIPMAN & WRIGHT, L.L.P.
575 Military Cutoff, Suite 106 — Wilmington, North Carolina 28405
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WHEREFORE, the Petitioner prays for relief as follows:
1. That the Court reverse the CRC’s Order denying the variance request and direct
Respondent to grant the Petitioner’s variance request;
2. ~ That the Court stay any action seeking the removal of the sandbags until this matter
is concluded;

3. For such other and further relief as the Court deems just and proper

This is the 17" of June, 2009.

SHIPMAN & WRIGHT, LLP
Attomeys for Petitioner

lldiz2

GARY K. SHIPMAN

N.C. State Bar No.: 9464 ,
MATTHEW W. BUCKMILLER
N.C. State Bar No.: 35194

575 Military Cutoff, Suite 106
Wilmington, NC 28405

(510) 762-1990

SHIPMAN & WRIGHT, L.L.P.
575 Military Cutoff, Suite 106 — Wilmington, North Carclina 28405
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CERTIFICATE OF SERVICE

This is to certify that the undersigned has this day served this document in the above-

entitled action upon all other parties to this cause by:

[ ] Hand delivering a copy hereof to each said party or the attorney thereof.

{ 1 Viafacsimile

[X] Depositing a copy hereof, postage pre-paid in the United States Mail, properly

addressed to:

Mary Penny Thompson, General Counsel
Dept. of Environment and Natural Resources

1601 Mail Service Center
Raleigh, NC 27699-1601

Jennie Wilhelm Hauser, Special Deputy Attorney General

Department of Justice
PO Box 629
Raleigh, NC 27602

This is the 17" of June, 2009.

SHIPMAN & WRIGHT, L.L.P.

__llgg

GARY K. SHIPMAN

N.C. State Bar No.: 9464
WILLIAM G. WRIGHT

N.C. State Bar No.: 26891
MATTHEW W. BUCKMILLER
N.C. State Bar No.: 35194
Attormneys for Petitioner

575 Military Cutoff Road, Suite 106
Wilmington, NC 28401
Telephone: 910-762-1990
Facsimile: 910-762-6752

SHIPMAN & WRIGHT, L.L.P.

575 Military Cutoff, Suite 106 - Wikmington, North Carolina 28405
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ATE OF NORTH CAROLINA 7088 £FR -3 PHNTHE GENERAL COURT OF JUSTICE
' _ SUPERIOR COURT DIVISION
NEWHANOVER COUNTY B ijéf?':'%*é-'._l’=.i§@i Wy OS50 08 CVS 1069
RIGGINGS HOMEOWNERS, INC,, ) A TRUE COPY
) CLERK OF SUPER;OR COURT
Petitioners, ) ' COUNTY
)
v. )
: )
NORTH CAROLINA COASTAL ) RECORD OF PROCEEDINGS
RESOURCES COMMISSION, )
Robért R. Emory, Jr., Chairman, )
Coastal Resources Commiission, )
‘ )
Respondents. )

" NOW COMES the respondent-agency, North Carolina Coastal Resources Commission
i"CRC”), pursuant to N.C. Gen. Stat. §§ 150B-47 and 113A-123, and transmifs to thé court a
certified copy of the record of proceedings before the North Carolina Coastal Resources
Comnussmn In the Matter of the Variance Request by Riggings Homeowneis Inc..

ThlS the _]_ day of April, 2008.

ROY COOPER
Attorney General

7 unse] to the CRC
N. C. Department of Justice
Post Office Box 629
Raleigh, NC 27602-0629
(919) 716-6600
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with Varianée Request by Riggings Homeowners, InC. . .. ....coovvnnen... .18

2 Letter Transmitting Final Agency Decision . .........oovvviirvernnn... 145

3 FinalAgencyDeciéion_....'............- ............. B 146
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STATE OF NORTH CAROLINA !
COUNTY OF WAKE i
CERTIFICATION |

I, James C.. Gulick, Coﬁnsei to the Coastal Resources C_ommi:ssion, do hereby certify
thét the attached doduments are the trﬁe and correct record of the proce:edings before the North
Carolina Coastal Resources Commission In the Matter of the Varian'ée Request. by Riggings
Hbmeéwners, Inc., CRC-VR-06-33. |

Tn witness whereof, I hereunto subscribe my name this the | day of April, 2008.

oastal Resources Commission

Subscrib_g:_g@ and sworn to before me
he . day of April, 2008.

\) No;tary Public =~

My commission Expires: \)Uuu. 17, 20/
(SEAL) ' !
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ROY COOPER
ATTORNEY GENERAL

TO:

FROM: .

DATE;

CRC-VR-06-33

State of North Carohna

Departmem of Justice

. 9001 Mail Service Center.
RAIL EIGH, NORTH CAROLINA
276990001

Coastal Resources Commission

Christine A. Goebel
Assistant Attorney General -

' Dccember 21 2007 (for the January 17-1 8 2008 CRC Meetmg}

Varlance Request by The Riggings Homeowners Association, Inc,

: Petitioner is a Homeowners Association for The Riggings condominium development in
f\ Kure Beach, New Hanover County. They own oceanfront property whete the development is
.. currently located, as well as vacant property directly across NC 421, They have sought, and have
been granted four prior variances from this Commission to keep sandbags in front of their
* property for a period longer than allowed by Rule 15A NCAC 7H .1705(a)(7). They are now
seeking a variance to keep the bags in place longer, as described herein.

The following additional information is attached to this memorandum:

Attachment A: -
Afttachment B:
Attachment C;
Attachment D
Attachment E;

Relevant Rules

Stipulated Facts

Petitioner’s Position and Staff’s Responses to Criteria.

Petitioners’ Variance Request Materials and Attachments
_ Additional Exhibits

cc:  The nggxngs HOA c/o William Wright, Esq., Petltloner
Town of Kure Beach CAMA LPO
Jim Gulick, Senior Deputy Attorney General & CRC Counsel ‘
" DCM Staff _
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ATTACHMENT A -

RELEVANT STATUTES OR RULES
N.C.G.S. 113A § 115.1 Limitations on erosion control structures
(a) As used in this s_ection:‘

(1) “Erosion control structure” means a breakwater bulkhead, groin, jetty, revetment,
scawall or any similar structure

(2} “QOcean shoreline” means the Atlantic Ocean, the oceanfront beaches, and frontal
dunes. The therm “ocean shoreline” includes an ocean inlet and lands adjacent to an ocean inlet
but does not include that portion of any inlet and lands adjacent to the inlet that exhibits the
characteristics of estuarine shorelines.

(b) No person shall construct a permanent erosion control strircture in an ocean shoreline. The
Commission shall not permit the construction of a temporary erosion control structure that
consists of anything other than sandbags in an ocean shoreline. . . This section shall not be
construed to limit the authority of the Commission to adopt rules to designate or protect areas of
environmental concern, to govern the use of sandbags, or to govern the use of erosion control
structures in the estuarine shoreline. :

15A NCAC 7H .1700 " General Permit for Emergency Work Requxrmg a CAMA
: - and/or Dredge and Fill Permit

1701 7- Purpose

This permit allows work necessary to protect property and/or prevent further damage to property
caused by a sudden or unexpected natural event or structural failure which imminently endangers
life or structure. For the purposes of this general permit, major storms such as hurricanes,
northeasters or southwesters may be considered .a sudden unexpected natural event although such
storms may be predicted or publicized in advance. :
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1705 Specific Conditions

(a)

-

PP

(7

" Temporary Erosion Control Structures in thé Ocean Hazard AEC

Permittable temporary erosion control structures shall be limited to sandbags
placed above mean high water and parallel to the shore.

A tcmporary erosion control structure . . . may remain in place for up to five years

or until May 2008, whichever is later, regardless of the size of the structure it is

_protecting if the community in which it is located is actively pursuing a beach

nourishment project as of October 1, 2001. For purposes of this Rule, a
community is considered to be actively pursuing a beach nourishment project Jf it

. has:

(A) Dbeenissueda CAMA permit, where necessary, approving such project,

| 7 ISANCAC 7™ .0200 Shoreline Erosion Policies

0202 Policy Statements

* %k

(e)

Temporary measures to counteract erosion, such as the use of sandbags . . , should be

-allowed, but only to the extent necessary to protect property for a short period of time

until the threatened structures can be relocated or until the effects of a short-term erosion
event are reversed. In all cases, temporary stabilization measures must be compatlble

‘with publi¢ use and enjoyment of the beach.
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- STIPULATED FACTS : o - ATTACHMENT B

Riggiogs Homeowners, Inc. (“Riggings HOA™) is a non-profit corporation organized under
the laws of the State of North Carolina. “The Riggings™ is also the name of the 48-unit

residential condominium project bordering the Atlantic Ocean in Kure Beach, New Hanover

County, North Carolina, whose unit owners are members of Riggings HOA.

Immediately south of The ngglngs is Fort Fisher, aNorth Carolma State Park, whlch is also
located on the shoreline of the Atlantic Ocean.. : ‘

In the 1920°s some of the coquina rock oﬁtcrop'ping northeast of Fort Fisher was allowed by
the Board of County Commissioners of New Hanover County to be removed by a contractor
for use in the completion ofa section of U.S. Highway 421, a public project.

The contractor removed approx1mately 6,000 cubic yards of rock, takxng it from a strip-
' approx1mate1y 50 to100 feet-wide. : .

An intertidal rock outcrop community near Fort Fisher, known as the Fort Fisher Coquina
Outcrop Natural Area, was entered on the ofﬁclal North Carolina Reglstty of Natural
Heritage Areas on February 6, 1982.

Among other things, coquina rock outcropplngs canprovidea partlal natural barrier against
the threat of beach erosion. ,

Currently some of these coquinarock outcroppmgs are within sight of The Riggings, and the
southern portion of a large outcroppmg is situated in front of the northern séction of The

_ Riggmgs

. A large part of the rock outcroppmgs within sight of The Riggings was uncovered during

Hurricane Floyd and its vegetation was uprooted by the storm surge.

Since 2000, beach nourlshment projects conducted by the U.S. Army Corps of Engmeers ‘

have covered some coquina rock outcroppings north of The Riggings.

The R_tggmgs has been threatened by erosion since 1985, and a sandbag revetment has been
used to protect it since that tlme : :

The first CAMA permlts for sandbags at The nggmgs were issued by the LocaI Permit
Officer for the Town of Kure Beach.
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Since 1992, the CAMA permits for the sandbags have been issued by the Division of Coastal

Management (“DCM™).

In 1994 DCM issued CAMA General Penmt No. 13355-D, which authorized repair of the
sandbags and the addition of new ones.

Penmt No. 13355-D was modlﬁcd in February 1995 to aIlow the filling of holes in the
sandbag revetment with sandbags. :

The sandbags which were in place when Perrmt No. 13355- D expired on March S 1995
could legally remaln in place until May 1, 2000.

From July 1995toJ anuary 1996, in order to protect Fort Fisher from the effects of erosion
from the Atlantic Ocean, the State of North Carolina erected, or caused to be erected, a

‘permanent revetment.

At the time that this revetment was erected, the general policy of the State of North Carolina
did not permit the construction of hardened structures like the Fort Fisher revetment because
of the recognition of the adverse erosion effects that such structures can cause to adjacent

‘properties. However, the revetment was constructed under an exception to this policy forthe -

protection of federal and state historic sites, such as Fort Fisher.

Initially after the construction of the revetment at Fort Fisher, the rate of erosion of the

' shorelme in front of The R1 ggings increased, but smce then the rate of erosion has decreased.

On May 26, 2000, the Coastal Resources Commission (“CRC”) granted a variance to the ‘
Riggings Condominium Association extending the deadline for removmg the sandbag until
May 26, 2001.

The Carolina / Kure Beach Renourishmént Project of 2001 included a large part of Carolina

'Beach and 98 percent of Kure Beach but fell approximately 1,500 fcet short of the Riggings

Condominium.

Riggings HOA made various attempts to get the United States Aimy Corps of Engmeers to

extend beach nourishment projects to include the shoreline immediately. adjacent to The

Riggings, but the attempts d1d not succeed.
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The Corps of Engineers informed U.S. Representative Mike Mclntyre by letter dated
February 25, 2000, that the “primary reason that the (beach nourishment) project stops short
of the Riggings is due to the intertidal coquina rock outcropping.” The letter further states

- that the “rock outcropping has been declared a natural heritage area by the North Carolina
- Natural Heritage Program and burying them was not an acceptable alternative.”

On Februa.fy 4,2002, CRC granted a variance to the Riggings HOA, extending the deadline
for removal of the sandbags until' May 23, 2003. :

On May 9, 2003, CRC 31gned an order grantmg a variance to allow the sandbags to remain
in place until May 9, 2005 ‘

- After obtaining estimates for relocating the condominium, Riggings HOA sought financial

assistance in relocating certain of the condominium buildings by contacting the North
Carolina Division of Emergency Management (“NCDEM?"), the Natural Heritage Trust Fund
and DCM, as well as requesting the Town of Kure Beach to act as applicant for beach access
and/or FEMA grants, : : :

I_n July 200_4 the Town of Kure Beach was awarded a $3.6 million FEMA grant to acquire -
a portion of the property on the ocean-side where some of the buildings comprising The
Riggings are located, once these buildings were relocated across the street. The grant
included $2.7 million dollars from FEMA, with the individual unit owners of The nggmgs
being requlred to contribute the remalmng $900 000. :

In March 2005 Riggings HOA was working W1th arch:ltects and SUFVeyors to finahze plans

to rebuild across the street and to remove the current structures. It also had contractors ready

to start construction once the planmng was complete.

In its most recent variance order, dated April 25 2005, CRC said the sandbags were to be :
removed “prior to the expiration of the FEMA grant,”

In order to comply with the provisions of the grant, Riggings HOA was requlred to obtain
the unanimous consent of the unit owners. On May 1, 2006, Riggings HOA notified the

Town of Kure Beach that twenty-four of the homeowners of The Riggings had voted not to
aceept the FEMA pre-disaster grant. Although it is not certain why each individual owner

“voted as he or she did, among the reasons owners may have voted against the grant were:

a. Each unit owner. would have been required to contribute approximately
$125,000 towards the cost of relocation and reconstruction. Some 7
- homeowners lacked the financial capability fo relocate.

-6-
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b. There was no guarantee in the grant contract that the provisions of the grant,
particularly the provision regardmg the use of the oceanfront property, would
not change. . .
c. Some owners had been informed by the holders of their mortgages that no

relocation of the units could occur without their consent, and some of those
lenders had expressed concerns about whether that consent would be glven

Subsequently, DCM was notiﬁed on June 20, 2006, by the State Hazard Mmgatmn Officer
of NCDEM that the grant had been terminated, notwithstanding its June 30, 2007 expiration
date, and had been closed out June 1, 2006. '

The Carolina/ Kure Beach Renounshment Proj ect of 2007 included a large part of Carohna
Beach and 98 percent of Kure Beach, but agam fell approximately 1,500 feet short of The
nggmgs ' .

Sometimes sandbags at The nggmgs are buried under sand and sometimes they are exposed.
This depends on the beach profile, which can change quickly.

A former member of the U.S Army Corps of Engineers is on.record as stating that the
Riggings sandbags have not had any deleterious effect on surrounding property nor have they -
come into contact with the Atlantic Ocean except during major storm events. :

Whether the publxc can walk along the beach without detouring landward around the
sandbags depends on the beach profile at the time, but even at high tide the public can get
around the sandbags by going between the sandbags and The Riggings buildings closest to

the ocean.

The Riggings HOA proposes that the sa_r;dbag_s remain in place until such time as their
proposed Habitat Enhancement Project, a copy of which is incorporated herein by reference,
and/or a renourishment project, either privately or publicly funded, has been completed.
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Matthew Buckmiller, Esg.

Counsel for Petitioner

Shipman & Wright, LLP

675 Military Cutoff Road, Suite 106
Wilmington, NC 28403

Date: ‘ ]&/Hl@?

Christitie A. Goebel, Esq. -
Assistant Attorney General
N.C. Department of Justice
Attorney for Respondent
9001 Mail Service Center
Raleigh, NC 27699-9001 -
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ATTACHMENT C-
 Petitioner’s and Staff’s Positions .

I.  Will strict application of the applicable development rules, standards, or orders
- issued by the Commission cause the petitioner unnecessary hardships? If so, the
petitioner must ldentlfy the hardships. :

Petitioner’s Position: Yes. (Taken verbatim from their Petition)

In issuing the variance extensions in April 2005, May 2003, February 2002 and-August
2000, the Commission has stated, that "the Riggings Condominium has been 1mm1nently
threatened by erosion since 1985 and that the sandbag revetment in question has been used to
protect it since that time." See Finding of Fact # 2 in the Final Orders attached as Exhibit A for
20035, Exhibit B for 2003, Exhibit C for 2002, and Exhibit D for 2000, Without the sandbag
revetment, the beach in front of the Riggings Condominium will be subject to increased erosion
from nor'easters, hurricanes and other storms,

Furthermore, the Commission concluded in its Variance Orders in April of 2005, May
|2003 and August 2000 that application of these rules to Petitioner's property will result in
"unnecessary hardship. See Conclusion of Law #4 in the respective attached Final Orders.

Today, the threat to the condominium is as imminent as it was at those previous times

* and, if anything, has worsened. Petitioner's continuing efforts to convince the U.S. Armmy Corps
of Engineers to extend the Carolina/Kure Beach renourishment project have not succeeded so far,

~ and nothing ¢ else has happened to reduce the erosion threat.

The strict apphcatlon of these mles which require removal of the sandbags, will cause
serious damage and eventually destruction of the Riggings Condominium which will deprive
Riggings' owners of any use of their property much less a reasonable on¢. This forced hardship
upon the residents of the Riggings Condominium is unnecessary since adherence to these rules
accomplishes no significant public purpose or benefit. Allowing the sandbags to remain for the
requested time will not significantly compromise the rule's purpose, which is to preserve the

* ocean beach for public use, and will permit the residents of the Riggings Condominium time to
explore alternative options that do not cause an extreme hardship to befall onto them. Onlya
short segment of the beach, approximately 300. feet, is affected by the sandbags, an insignificant
area when compared to the large area of the beach immediately to the south of the Riggings on
which the State has built a seawall to protect Fort Fisher State Park, Similarly, interference with
public use of the beach is minimal since the sandbags are covered by sand much of the time, and
even when uncovered they allow persons to pass between the high tide line and the building.

TN
Do :
] 9.
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Staff’s Position; No.

In the past, Staff had agreed with Petltmner that strict apphcatlon of the development
rules regarding how long the sandbag structures could remain causes Petitioner an unnecessary
hardship. Staff agreed that the use of temporary erosion control structures, such as these sandbag
structures, is to afford. homeowners time to relocate their property or to seek beach nourishment,
In this case, Petitioner discovered that nourishment was not an acceptable alternative at this
- location, due to the coquina rock located in front of their property, and they began attempting to
secure funds to relocate. At the last variance hearing in April 2003, the fact that the Townhad =
recently been awarded a $3.6 million dollar FEMA grant to acquire the current site for a park,
once Petitioners rebuilt and removed the current structures by June 2007, was the primary reason
staff supported the April 2005 variance request, and its finding that an unnecessary hardship
existed. Staff understood the award of the grant to be extraordinary, and removal of the sandbag
structure at that time, when they appeared to have crossed the biggest hurdle to relocation, would .
- be an unnecessary hardship, In the nearly 3 years since the last variance hearing, Petitioner has -
not been able to get the required support from its members, and in May 2006, formally rejected
the FEMA grant. Based on the current facts, Staff now contend that the application of the rules, -
standards, or orders of the Commission will not cause Petitioner unreasonable hardships, and
Petitioner can make reasonable use of their property without a variance.

In 2003, CAMA was amended to include 113A-115.1, which prohibited the use of
erosion control structures along the ocean shoreline, The Commission’s rules did allow for the-
continued use of “temporary erosion control structures” made of sandbags to protect only
immanently threatened structures which were those within 20 feet of the erosion scarp. ‘The
installation and design standards in the CRC’s rules reflect the temporary nature of the structures,
and demonstrates that sandbags were not intended as permanent fortresses.” Further, the -
Commission stated in 15A NCAC 07M. 0202(e) that these temporary measures are to be used -

“only to the extent necessary to protect propetty for a short period of time until the threatened
structures can be relocated or until the effects of a short-term erosion event are reversed.” This
rule demonstrates that sandbags should only offer 1mmed1ate relief and time to find a permanent :
solution, -

Staff‘ § position is that there are few reasonable uses for property that has been ,
lmmmently threatened behind a sandbag structure for the last 23 years, and which has suffered
damage from erosion multiple times during this period. Staff believes the Association’s
expectations for this property should have been decreasing with every passing hurricane,
‘nor’easter, and storm, and Staff feels the continued presence of the sandbag structure has
artificially inflated the Association’s expectations for use of the oceanfront property. The -
amount of time the bags have been allowed to remain is beyond the scope of what the rules
allow, and the sandbag structure today has taken on the characteristics of a permanent erosion

-10-
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control structure which is prohibited under CAMA. Finally, Petitioner offers no signs of
progress different from those offered in the past, which were hopes and ideas instead of real,
concrete steps toward relocation. Instead, Petitioner proposes the “Habitat Restoration Project”
which may very well be illegal based on the hardened structures ban. In the alternative,
Petitioner also proposes a private nourishment project which would likely cover the natural -
heritage and hard-bottom habitat coquina rock. Both of these proposals may not even be
permittable, and staff feels they are not real steps toward finding a permanent solution to their
problem. : :

II.. Do such hardships result from condltlons pecaliar fo the petltloner s property, such

as locatlon, size, or topography of the property? Explain.
Petitioner’s Position: Yes. (Taken verbatim from their Petition) '

Our situation is umque in that we are located at the very end of approx1mately 3 milesof -
renourished public beach. A beach renourishment program for Kure Beach was completed in
May 2001 and stopped less than 1500 feet north of the Riggings property because of three
coquma rock outcroppings. These rocks, which at one time were quarried for use in highway

g pI'O_] ects, are now considered "Registered Natural Heritage Areas” and cannot be covered with
- sand or disturbed in any manner. Thus the Riggings have been prevented so far from being a part

N

of any beach nourishment program, even though a far greater portion of the coquina rock
outcropping is north of the Riggings, not directly in front of it, In a recent renourishment program
approximately 2500 feet north of the Riggings, other beach areas containing coquina
outcroppings were included in the renourishment project and covered by sand.

Adjacent to the property to the south, the U.S. Army Corps of Engineers has constructed a
rock seawall to protect Fort Fisher State Park. Between the rock seawall and the renourished part”
of the beach, the force from the incoming tides is channeled onto the beach in front of the
R.1ggmgs accelerating the erosion process.

The Riggings is truly stuck between a rock and a hard place, and the Commxsswn has -
concluded that the aforementioned conditions are peculiar to the Riggings' Property when issuing

the Final Orders in April 2005, May 2003, and August 2000. See Conclusion of Law #5 in the
respective attached Fma] Orders .

-11--
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Staff’s Pos:t:on ‘No.

As indicated in prier Staff Recommendations and Orders of the CRC, Staff had agreed that-

- Petitioner’s unnecessary hardship results from conditions which were peculiar to the Petitioners’
. property--specifically the location of coquina rock formations preventing the placement of sand
in past nourishment projects, and the Fort Fisher rock revetment. - While both of these structures
still exist, Staff has argued in the previous factor that the Petitioner no longer has an unnecessary
hardship, and so there could not now be an unnecessary hardship resulting from conditions
peculiar to the property. At this point, any hardships that may exist are a result of Petitioner’s
inability to move forward as an Association in order to relocate their buildings, despite years of
extra time allowed by previous variances from the Commission. 23 years is more than ample
time to seck more permanent solution, as is the intent of the temporary nature of the sandbag
rules. :

III. Do the hardships result from the actions taken by the Petitioner? Explain.
Petitioner’s Position:" No. (Taken verbatim from their Petition)

, The Riggings Condominium was built in 1984. As with many other threatened structures
on the oceanfront when erosion problems appeared, saridbags wete used to protect the
condominium. The initial property lines extended 380 feet from Highway 421 towards the
Atlantic Ocean. The Riggings oceanfront preperty now has diminished to almost half of its
original size. The Petitioners had no way of knowing that the designation of the coquina rock
outcropping as a Registered Natural Heritage Area, would make the beach in front of the
Riggings ineligible for the Carolina/Kure Beach renourishment project. Similarly; we had no part -

'in the construction by the Corps of Engineers of the Seawall Revetment which further
exacerbated the Riggings' erosion. It is the comblned action of State and Federal agencies that.

- have created these hardshlps :

Staff’s Posmon_-. Yes.

Staff notes that Petitioner’s argument that they did not cause thie coquina rock’s National
Heritage Area designation and were not involved in construction of the Fort Fisher rock
revetment ignore the fact that these two things have existed since 1982 and 1995, respectively.
Petitioner was first aware of the erosion problems at their site in 1985 when the structures
became imminently threatened and the sandbag structures were first installed. Since 1992,
Petitioner has owned the parcel landward of NC 421 where the owners could re-locate, but have
not yet done so. Petitioner has known at least since the 2001 Corps nourishment project that the
coquina rock could prevent nourishment being placed at or near the Riggings in future projects.

- Despite Petitioner’s awareness of all these circumstances, they have still not been able to take

12-
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concrete actions to move forward with a relocation project. In the past, Petitioners argued that all
they needed was a little more time to find funding, but when they finally got the FEMA grant,
they turned it down. As in past variances, Petitioner claims to have a new solution, specifically
its “habitat restoration” project or private nourishment. Staffis concerned that as in the past,
Petitioner will make these same promises, but could easily again fail to actually implement a
permanent solution and the bags would remain even longer, Staff is also concerned that
Petitioner’s request to keep the bags until one of it’s solutions is complete, is much too open-

“ended because these projects may be illegal or not-permittable and if never completed, the bags

would remain indefinitely. For these reasons, any hardships Petitioners might face now are a
result of their own inability to react to their long-standing situation with a permanent solution.

IV.  Will the variance requésted by the petitioner be consistent with _ﬂié spirit, purpose,
and intent of the rules, standards or orders issued by the Commission; secure the
public safety and welfare; preserve substantial justice? Explain, '

Petitioner’s Position: Yes. (Taken verBatim ﬁorn their Petition)

The CRC’S main Ob_] ective for the ocean hazard area AEC is to ehmmate unreasonable
danger to life, property, and amenities. See 15A NCAC 7M.0201, Other important objectives

- “include achieving an optimal balance between the financial; safety and societal factors involved
i .- in coastal hazard area development, minimizing loss of life and property resulting from storms
“and long-term erosion, preventing encroachment of permanent structures on public beach areas,

preserving the natural ecological conditions of the barrier dune and beach systems, reducing the
public costs of inappropriately sited developments, and protecting present common law and -
statutory rights of access to, and use of the lands and waters of, the coastal area.

Extension of the variance is consistént with these aforementioned objective/purposes by
avoiding the financial waste that would result from exposing the Riggings Condominium to

- erosion and eventual damage and destruction before the owners can explore viable alternative

options. It will also reduce potential debris from the Riggings that can harm other structures.

Issuing the requested variance will preserve substantial justice. The Riggings is ina

‘unique situation since one government agency requires removal of the sandbags but allows’

protection through commumnity beach nourishment projects, while another government agency has
prohibited beach nourishment for the Riggings because the area has been de51gnated a Registered
Natural Hentage Area by yet a third government agency.

" The only stated purpose that might be compromised if the variance is extended is the

public right of access to, and use of, the beach. However, this restraint on public beach access is

SN

' 7‘}

de minims since any restraint on public use will be temporary because I) the sandbags are

~13-

13 -




-390 .

CRC-VR-06-33

normally covered by sand and 2) the beach area in question constitutes only a small portion of
Kure Beach, which is sandwiched between the three mile tong Kure Beach renourishment pI‘OjeCt
and the over one-half mile long Fort Fisher State Park seawall, ‘

For the aforementioned reasons, the variance will secure the public safety and welfare as
well, ' o : ‘

Similarly, while it may be argued that the Riggings HOA has "had their chance," they had

no option but to deny the FEMA Grant to move their homes. The FEMA grant required a 100%

- vote from all Riggings homeowners Even one vote in the negative would nullify the grant.
Moreover, under the Riggings HOA Declaration and Bylaws, a termination of the Riggings HOA
would likely be needed to relocate the Condominium. This would require an affirmative vote of

'100% of all the Riggings homeowners, which was not achieved. :

Riggings HOA members voted in the negative for several reasons. First, the grant was
undervalued in that it would cost each homeowner approximately $125,000 to relocate. Most, if
not all, Riggings homeowners lacked the financial capability to provide such substantial
monetary funds. Second, it was not guaranteed in the Grant contract that the provisions of the .
Grant, particularly the provision regarding the use of the oceanfront property, would not change.
- See "Attachment D." Third, Riggings homeowners were told by the mortgage holders on their
homes that their mortgages could not be transferred to the new location. Finally, Riggings HOA
was prohibited from building on the "relocation” property due to the Town of Kure Beach's
" Board of Adjustment Ruling on April 28, 1992, and their subsequent reaffirmation of that ruling
~on September 22, 2000. See "Attachment D." : :

Indeed some members of the Riggmgs HOA, by voting in the affirmative to move the
Condominium, have done, and are still feverishly, domg all they can to resolve this situation. At
least as to these Riggings members the granting of a variance would preserve substantial Jus’uce
until they have an adequate tlme o explore further options. :

Furtherrnore, while there is no harm done by permitting a variance extension in this case,
the denial of a variance will have a profoundly deleterious impact on all members of the Riggings
HOA who will be forced to leave their homes and the good memories that reside therein. In
addition, a denial would send a clear message to the eitizens of New Hanover County and North
Carolina that the government would intentionally kick its own citizens out of their homes for
seemingly no important or compelhng governmental purpose. Most would not find substant1a1
Justice in that resuilt, :

14
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Staff’s Position: No.

Staff understands that one of the Commission’s main objectives for the ocean hazard

AEC is to eliminate unreasonable danger to life, property, and amenities, pursuant to 15A NCAC
7M.0201. While Petitioner argues that allowing the sandbag structure to remain is the best way to
achieve this goal, Staff disagrees. Staff believes that while the sandbags were meanttobea

- temporary band-aid, they have instead become a crutch to the members of the Association. They
continue to rely on the sandbags to protect them from, or reduce damage from storms, instead of
making real progress toward a lasting solution, and have done so now for 23 years. Removal of
the sandbags may provide the needed incentive for the Association members to finally relocate
across NC 421 further from the ocean hazard AEC, consequently reducing the public costs of
inappropriately sited development and reducing the risks to life, property, and amenities.

Petitioner’s argument fails to address the importance of the Commission’s other stated
goals of preventing encroachment of permanent structures on public beach areas, of preserving
the natural ecological conditions of the barrier dune and beach systems, and protecting present
common law and statutory rights of access to, and use of the lands and waters of the coastal area.

" The continued existence of the sandbag structure on the public beach area and the increasing
encroachment of the buildings impedes the public’s rlghts of access and use of the beach area.
7" As argued abave, the existing sandbag structure is continually losing its “temporary”
‘characteristics and is becoming a more permanent illegal hardened erosion control structure,
contrary to CAMA and the Commission’s rules and objectives,

Staff notes that Petitioner has been afforded plenty of time and several “second chances”
to relocate the threatened structures or find another perranent solution, but has failed to do so.
Allowing the sandbags to remain any longer for an uncertain period of time is not within the
spirit of CAMA and the CRC’s rules ‘and for the same reasons, will not protect the pubhc s
welfare. .

It is becoming clear to Staff that Petitioners are no longer working diligently to relocate -
the buildings, as evidenced by the refusal of the FEMA grant, combined with its newly proposed
solutions which may not even be permiftable. After extensions of one more year, one more year,
two more years, and two more years, granting any more extensions to allow more time to pursue
their latest proposals, allowing the bags to remain until one of those plans is completed, if ever,
would be no Ionger preserve substantial justice because to do so would essentially constitute a
permanent variance for Petitioner, while allowing only truly temporary sandbag structures for
other threatened structures along the coast. :

-15-
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STAFF RECOMMENDATION
 ATTACHMENT D

Petitioner’s Variance RequeSt_MateriaIS'
Including:

- -Variance Form (DCM Form 11)
~ -Answer to four variance criteria -
. -Copy of FEMA grant document
-May 1, 2006 letter from Pet1t10ner to Mayor
-The nggmgs Beach Fill Plan | |
-The Riggings Habitat Restoratlon Plan
~Affidavit of Tom Jarrett
-Affidavit of John Parnell
. -Affidavit of Patty Forest

-~Affidavit of Sandy Jemma

-16-
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S Shmman & er_g4ﬁt_ L.L.P,

Ait‘orneys At L g w

P : } ’ 11 South Fifth Avenue ®* Wilmington, North Carolina 28401

©(T)910.762.1990  * (F) 9107626752 ® 800.762.1990
Gury K. Shipman h . o , Willlam 6. Wright

Board Cerlified Civil Triai Specialist
Natienal Board of Triol Advocacy |

Angelique Adams ' : _ " Brian A. Geschickler

August 22, 2006

Director

Division of Coastal Management
400 Commerce Avenue
Morehead City, NC 27699

Re: . nggmgs Home Owners Assocmnon CAMA Vanance Request
| To Whom It May Concern:

Please find enclosed CAMA Variance Request for Riggings Home Owners Associdtion with
AN, Teferénced” gitachinents ATD and exhibits A~ “Plasg dé“nét“ hésitate to contadt me should you ™
.+ have any questions. .

Sincerely,_

Q\J\@\/ b Cyonedom (-
Jolen B. Jozefowicz
Paralegal
/3bj -

Enclosures

cc:  Attorney General’s Office
Ms. Jean Cashion
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DCM FORM 11 CAMA VARIANCE REQUEST DCM FILE NO.

{revised 6/26/06) _ ) O (0 g

- Petitioner supplies the following information:

~ Riggings Homeowners' Association”
1437 Fouth Fisher Blvd.
Kure Beach, NC 28449

Attorneys:

Gary Shipman

- William Wright

Shipman & Wright, LLP.

" 11 South Fifth Avenue
Wilmington, NC 28401
Telephone: (910) 762-1990
Facsimile: (910) 762-6752
gshipman @shipmanlaw.com

wwright @shipmanlaw.com

~ Have youreceived a decision from the Division of Coastal Management (DCM) oralocal ~ ~

Permit Officer denying your.application for a CAMA permit?

‘no (You are not entltled to request a variance unth your permit application
has been denied.) :

yes  (You may proceed with a request for a variance.) -

What did you seek a permit to do?

Erect and temporarily mamtam a mndbag revetment on the ocean shorelme infront of the
' Rzggmgs Condominium. : :

What Coastal Resources Commission rule(s) prohibit this type of development?
Rules 15A NCAC 7H.0308 ()2 F) and (N).

"Can you redesign your proposed development to comply with this rule? __ N [If your ansﬁver is
no, explain why you cannot redesign to comply with the rule. ' -

Without the vcma‘bags protection the Rzggmqs Condominium property will uitmmtelv fullv
erode and the condominiunt on sich property will be destroved.

18
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-Can you obtam a permit for a portion of what you wuh to do’

—44-

If s, please state what the -

permit would allow.

State with specificity what you are NOT allowed to do as a result of the denial of. ybur permit
application. It will be assumed that you can make full use of your property, except for the uses
that are prohlblted as a result of the denial of your permit application.

We are not allowed to maintain mndbagv fo protect the Riggings condominium., The
removal of sandbags will in turn lead to the complete erosion of the Rzggmgs property,
extinguishing all uses of the pmperty .

RESPOND TO THE FOUR STATUTORY VARIANCE CRITERM

L

i

1IL

IV,

Identify the hardshlp(s) you will experience 1f you are not granted a variance and explam
why you contend that the application of this rule to your property constitutes an
unnecessary hardship. [The North Carolina Court of Appeals has ruled that this factor
depends upon the unique nature of the property rather than the personal situation of the
landowner. It has also ruled that financial impact alone is not sufficient to establish

unnecessary hardshlp, although it is a factor to be considered. The most important B

B

consideration is whether you can ‘make reasonable use of your property if the variance is
not granted. [Williams v. NCDENR, DCM, and CRC 144 N.C. App. 479, 548 SE.2d 793

- o01).]

See Attaéhment Af 1)

Describe the conditions that are peculiar to your property (such as location, size, and
topography), and cause your hardshlp

See Attachment A(2)
Explain wh;_-r your hardship does not result from actions th.ﬁt you hf'lvc taken.

See Attachment A( 3) |
Explain why the granting 0f the variance you seek will be consistent with the spirit,
purpose, and intent of the CRC's rules, standards, or orders; preserve substantial justice;

and secure public safety.

See Attachment A(4)
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Please attach copies of the t'ollowin'g: ' ' S N

Permlt Application and Denial documents

Site Drawing with Survey and Topographical Information (NEED) 7

Any letters filed with DCM or the LPO commenting on or objecting to your project '
Provide 2 numbered list of all true facts that you are relying upon in your explanation as to why
you meet the four criteria for a variance. Please list the variance criterion, ex. unnecessary
htirdship, and then list the relevant facts under each criterion. [The DCM attorney will also 7
propose facts and will attempt to verify your proposed facts. Together you will arrive at a set of

- facts that both parties agree upon. Those facts will be ihe only facts that the Commission will
consider in determining whether to grant your variance request.] - :

1. See Attachment B: Facts Relied Upon.
2. See Attachment C: Site memg with Survey and Topogmphzml Information,

Attach all documents you wish the Commission to consider in ruling upon your variance request.
[The DCM attorney will also propose documents and discuss with you whether he or she agrees
with the documents you propose. Together you will arrive at a set of documents that both parties
agree upon, Those documents will be the only documents that-the Commissmn will consider in

determzmng whether to g;ant your variance regues .

= o e os ooty ey e T Rm e R tn e o st rL o LR, B S T G e e e s
£ er—— e = wmmmmen sy e e gt TR pr rn ey : x s -

See Attachment D for Relevant Documents.

Pursuant to N C. G S 113A-120.1 and 15A NCAC 7] 0700 the undersngned hereby requests a
_variance.

Date: - 8/22/2006 -' : : Slgnature U[%%/ /gﬁ:j ,

This variance request must be filed with the Director, Division of Codstal Management and the
Attorney General’s Office, Environmental thsr,on, at the addresses shown on the attached
Certificate of Service form. :
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CERTIFICATE OF SERVICE

[ hereby certify that this Variance Request has been served on the State agencies named

o belov? by United States Mail or by personal delivery to the following:

Original served on:  Director
' - Division of Coastal Management
400 Commerce Avenue B
Morehead City, NC 28557

copy: Attorney General’s Office
: . Environmental Division:

. 9001 Mail Service Center

Raleigh, NC 27699-9001

| v S -
This the 22~ day of Cm;y’ , 20006,

Siénature of Petitioner or Aorney
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ATTACHMENT A

- 1. Identify the hardship(s) you will experience if you-are not granted a variance and
explain why you contend that the application of this rule tor your pmpen‘y
- constitutes an nnnecesmry ham’sth

~In issuing thc variance extensions in April 2005, May 2003, February 2002 and
August 2000, the Commission has stated, that “the Riggings Condominium has been
imminently threatened by erosion since 1985 and that the sandbag revetment in question
has been used to protect it since that time.” See Finding of Fact # 2 in the Final Orders
attached as Exhibit A for 2005 , Exhibit B for 2003, Exhibit C for 2002, and Exhibit D for
2000. Without the sandbag revetment, the beach in front of the Riggings Condominium
will be subject to increased erosion from nor'easters, hurricanes and other storms.

Furthermore, the Commission concluded in its Variance Orders in April of 2005,
May 2003 and August 2000 that application of these rules to Petitioner’s property will

result in unnecessary hardship. - See Conclusion of Law #4 in the respectwe attached
Final Orders.

Today, the threat to the condomlmum is as. unmment as it was at those prewous
times and, if anything, has worsened. Petitioner’s continuing efforts to convince the U.S.
Army Corps of Engineers to extend the Carolina/Kure Beach renourishment project have
not succeeded so far, and nothing else has happened to reduce the erosion threat. ‘

~Thestrictapplication of these fules; Which Yequite Temoval of the sandbags; will™ ~

cause serious damage and eventually destruction of the Riggings Condominium which
" will deprive Riggings’ owners of any use of their property much less a reasonable one,

This forced hardship upon the residents of the Riggings Condominium is unnecessary

since adherence to these rules accomphshes no significant public purpose or benefit.
Allowing the sandbags to remain for the requested time will not significantly compromise
the rule’s purpose, which is to preserve the ocean beach for public use, and will permit
the residents of the Riggings Condominium time to explore alternative options that do not
cause an extreme hardshlp to befall onto them. Only -a short segment of the beach,
approximately 300 feet, is affected by the sandbags, an insignificant area when compared
to.the large area of the beach immediately to the south of the Riggings on which the State
has built a seawall to protect Fort Fisher State Park. -Similarly, interference with public
use of the beach is minimal since the sandbags are covered by sand much of the time, and
even when uncovered they allow persons to ‘pass between the high- tide line and the
building,

2. -Describe the conditions that are peculiar to your property (stich as location, size,
-and topography), and cause your hardship. :

Our situation is unique in that we are located at the very end of approximately 3
miles of renourished public beach. A beach renourishment program for Kure Beach was
completed in May 2001 and stopped less than 1500 feet north of the Riggings property
because of three coquina rock outcroppings. These rocks, which at one time were
quarried for use in highway projects, are now considered “Registered Natural Heritage
Areas™ and cannot be covered with sand or disturbed in-any manner. Thus the Riggings
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have been ptevented SO far from being a pzut of any beach nourishment program, even
though a far greater portion of the coquina rock outcropping is north of the Riggings, not
directly in front of it. In a recent renourishment program approximately 2500 feet north
of the Riggings, other beach areas containing coquina outcroppings were mduded in the
renourishment project and covered by sand. -

Adjacent to the property to the south, the U.S. Army Corps. of Engmeers has'
constructed a rock seawall to protect Fort Fisher State Park. Between the rock seawall
and the renourished part of the beach, the force from the incoming tides is channeled onto -
the beach in front of the Riggings, accelerating the erosion process. '

The Riggings is truly stuck between a rock and a hard place, and the Commission
has concluded that the aforementioned conditions are peculiar to the Riggings’ Property
when issuing the Final Orders in April 2005, May 2003, and August 2000, See
Conclusion of Law #5 i in the respective attached Final Orders

3 Explain why -your hardship does not result from actions that you have taken,

The nggmgs Condominium was built in 1984. As with many other thrcatened
structures on the oceanfront when erosion problems appeared, sandbags were used to
protect the condominium. The initial property lines extended 380 feet from Highway 421
towards the Atlantic Ocean. The Riggings oceanfront property now has diminished to

almost half of its original size. The Petitioners had no way of knowing that designation
" of the coglind rock outcropping 4§ a Registered Natural Herifage Area, would make the ™

beach in front of the Riggings ineligible for the Carolina/Kure Beach renourishment
project. Similarly, we had no part in the construction by the Corps of Engineers of the
Seawall Revetment which further exacerbated the Riggings” erosion. It is the combined
- action of State and Federal agenc1es that have created these hardships.

4. Explam why the grantmg of the variance you seek will be consistent with the
spirit, purpose, and intent of the CRC’s rules, standards, or orders; preserve
substartial justzce, cmd secure publac safety

' The CRC’s main dbjective for the ocean hazard area AEC is to eliminate
unreasonable danger to life, property, and amenities, See 15A NCAC 7M.0201. Other
important objectives include achieving an optimal balance between the financial, safety
and societal factors involved in coastal hazard area deveIOpmént minimizing loss of life
and property resulting from storms and long-term erosion, préventing encroachment of
permanent structures on public beach areas, preserving the natural ecological conditions
of the barrier dune and beach systems, reducing the public costs of inappropriately sited
developments, and protecting present common law and statutory rights of access to, and -
use of the lands and waters of, the coastal area. _

- Extension- of the variance Is consistent with these -aforementioned
objective/purposes by avoiding the financial waste that would result from exposing the
Riggings Condominium to erosion and eventual -damage and destruction before the
owners can explore viable alternative options. It will also reduce potential debris from
the Riggings that can harm other structures. : '
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- Issuing the requested variance will preserve substantial justice. The Riggings is "
in a unique situation since one government agency requires removal of the sandbags but - '
. allows protection through community beach nourishment- projects, while another
government agency has prohibited beach nourishment for the Riggings because the area
has been-designated a Registered Natural Heritage Area ‘by yet a third. government
agency.

The only stated purpose that might be compromised if the variance is extended is
the public right of access to, and use of, the beach. However, this restraint on public
beach access is de minimis since any restraint on public use. will be temporary because 1)
the sandbags are normally covered by sand and 2) the beach area in-question constitutes -
only a small portion of Kure Beach, which is sandwiched between the three mile long
Kure Beach renourishment project and the over one-half mile Iong Fort Fisher State Park
seawall,

For the aforementioned reasons, the variance will secure the public safety and.
welfare as well, :

, Similarly, while it may be argued that the nggmgs HOA has “had their chance
they had no option but to deny the FEMA Grant to move their homes. The FEMA grant
required a 100% vote from all Riggings homeowners. Even one vote in the negative
would nullify the grant. Moreover, under the Riggings HOA Declaration and Bylaws, a

- termination of the Riggings HOA would likely be needed to relocate the Condominium,
This would require an afflrmatwe vote of 100% of all the nggmgs homeowners, which

o e SmEL e = 3
.,

T e S O ACHTEEdT T PSRN
' .. Riggings HOA members voted in the negative for several reasons. Fu-st the grant :
was undervalued in that it would cost each homeowner approximately $125,000 to
relocate. Most, if not all, Riggings homeowners lacked the financial capability to provide
such substantial monetary funds. - Second, it was not guaranteed in the Grant contract that
the provisions of the Grant, particularly the provision regarding the use of the oceanfront
property, would not change. See “Attachment D.” Third, Riggings homeowners were
told by the mortgage holders on their homes that their mortgages could not be transferred
to the new location. Finally, Riggings HOA was prohibited from building on the
“relocation” property due to the Town of Kure Beach’s Board of Adjustment Ruling on
April 28, 1992, and their subsequent reaffirmation of that ruhng on September 22, 2000.
See “Attachment D.”
" Indeed some members of the.nggmgs HOA, by voting in the affirmative to move
the Condominium, have done, and are still feverishly, doing all they can to resolve this
situation. -At least as to these Riggings members the granting of a variance would
preserve substantial justice until they have an adequate time to explore further options.
Furthermore, while there is no harm done by permitting a variance extension in
this case, the denial of a variance will have a- profoundly deleterious impact on all
members of the Riggings HOA -who will be forced to leave their homes and the good
memories that reside therein. In addition, a denial would send a.clear message to the
citizens of New Hanover County. and North Carolina that the government would
* intentionally kick its own citizens out of their homes for seemingly no important or
compelling governmental purpose. Most would not find substantial justice in that result. PRI
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Petitioner’s Attachment B

* (Omitted because it was their proposed
~Stipulated Facts, which are replaced by the
Final Stipulated Facts found at Attachment B to

~ the Staff Recommendation)
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PROJECT PD\I C-pJ- 04-\’C-2003~0001 B N
© COST CENTER: 532

NORTH CAROLINA

PRE- DISASTER MITIGATION PROPERTY ACQUISITION AND
RELOCATION PROJECT GRANT AGREEI\[EN T

THIS PRE-DISASTER MITIGATION PROPERTY ACQUISITION AND
RELOCATION PROJECT GRANT AGREEMENT (the Agreement) is entered into by and
, between the State of North Carolina, Department of Crime Control and Public Safety,
- Division of Emergency Management, Raleigh, North Carolina (hereinafter referred to
as the “AGENCY/GRANTEE"), and Town of Kure Beach (heremaﬂer referred to as the
"RECIPIENT/ SUBGRANTEE") :

WHEREAS Congress authorized financial assmtance to States and commumtles
for Pre-Disaster Mitigation project and activities; and

WHEREAS, the Federal Emergency Management Agency recognizes a need 1o
provide States and communities with much needed source of pre-disaster mitigation
funding for cost-effective hazard m1t1gat10n activities that are part of a comprehensive
mitigation program, and that reduce injuries, loss of llfe and damage and destructlon of
property; and

WHEREAS, the North Carolina Emergency Management Act, N.C.G.S. §166A-1
et.seq., N.C.G.S. §166A-6.01(b)(2)a.3. (Senaté Bill 300), N.C.G.S. §143B-476; §203
and §322 of the Robert T. Stafford Disaster Relief and Emergency Assistance Act, 42
U.S.C. §5121 et seq., as amended, §102 of the Disaster Mitigation Act 0of 2000, P.L. 107-
73, 115 Stat. 651, Department of Veterans Affairs and Housing and Urban Development,
and Independent Agencies Appropriations Act, 2002 and Catalog of Federal Domestic
- Assistance (CFDA) §83.557 authorize the relationship as described herein; and

WHEREAS, the RECIPIENT/SUBGRANTEE represents fhat it is fully qualified,
possesses the requisite skills, knowledge, qualifications and experience to provide the
services 1dent1ﬁed herem and does agree to perform as descnbed herein;

NOW THEREFORE, the AGENCY/GRANTEE and the RECIPIENT/
SUBGRANTEE do mutually agree as follows:

) SCOPE OF WORK

The RECIPIENT/SUBGRANTEE shall draft the Pre-Disaster Mitigation
Property Acquisition and Relocation Project, as described in Attachment
A to this Agreement, in accordance with the approved scope of work
indicatud therein, the estimate of costs indicated therein, the allocation of
tunds indicated therein, and the terms and conditions of this Agreement.
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RECIPIENT/SUBGRANTEE shall not deviate from the approved Project
and the terms and conditions of this Agreement, RECIPIENT/
SUBGRANTEE shall comply with any and all applicable stafutes, rules,
regulations, ordinances, codes and standards in performing work funded
under this Agreement

(2) FUNDING AND INSURANCE

The AGENCY/GRANTEE shall prov1de Pre-Disaster Mitigation Program
Funds for costs incutred in performing the Pro;ect identified in
Attachment A as’ follows: :

Federal Share . $ 2713218
. Local In-kind Match .. $ 904,406

‘TOTAL o $ 3617624

, -Allowable costs.shall be deterrmned in accordance with the Robert T."
Stafford Disaster Relief and Emergency Assistance Act, 42 U.S.C. §5121
et seq., as amended, §102 of the Disaster Mitigation Act of 2000; 44
C.F.R. Part 13; OMB Circular A-87, N.C.G.S. §166A-6.01(b)(2)b. (Senate

- Bill 300), and other applicable Pre-Disaster Mitigation Program guidance.

The RECIPIENT/SUBGRANTEE shall utilize the forms entitled “Request
for Advance” and “Cost Report” to obtain funds under this agreement.

" RECIPIENT/ SUBGRANTEE shall not receive funds under this
agreement if it does not submit a Cost Report or Request For Advance
form. To receive funds under this agreement, RECIPIENT/ o
SUBGRANTEE shall complete the Designated Agent Form and forward it
to the appropriate Division of Emergency Management Pre-Disaster
Mitigation Program Project Manager. As per Paragraph 12(d) of this
Agreement, if RECIPIENT/SUBGRANTEE designates different

- representatives or designated agents, RECIPIENT/SUBGRANTEE shall
notify AGENCY/ GRANTEE. ' ,

To receive funds under this agreement, the De31gnated Agent shalI sign
the Cost Report or Request for Advance Form. These forms are hereby
incorporated into this Agreement by reference. Following full execution
of this' Agreement, the Fiscal Section of the Department of Crime Control
and Public Safety will forward the Cost Report to the RECIPIENT/
% SUBGRANTEE. (See sample Cost Report attached). . RECIPIENT/
\ SUBGRANTEE shall complete the Cost Report and attach appropriate
3 invoices or other appropriate documentation and forward it to the ‘
-\{\0/‘)1/ appropriate Division of Emergency Management Hazard Mitigation Grant
Program Project Manager or Hazard Mitigation Specialist. AGENCY
(GRANTEE will reimburse REC[PIE\ITJ’SUBGRA\JTEE for cligible costs

: .27 : _ : ,
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‘RECIPIENT/SUBGRANTEE shall not deviate from the approved Project
and the terms and conditions of this Agreement. RECIPIENT/ - N

SUBGRANTEE shall comply with any and all applicable statutes, riles,
regulations, ordinances, codes and sta.ndards in performing work funded

‘under thls Agreement.

(2) FUNDING AND INSURANCE

The AGENCY/GRANTEE shall provide Pre-Disaster Mitigation Program
Funds for costs incurred in performing the Project identified in '
‘Attachment A as follows:

"Federal Share ' , $ 2,713218
-Local In-kind Match. o '

. TOTAL
Allowable costs.shall be determined in

Stafford Disaster Relief and Emergenc
et seq., as amended, §102 of the Disas' !
C.FR. Part 13; OMB Circular A-87,M - Pl
Bill 300), and other applicable Pre-Dis

"The RECIPIENT/SUBGRANTEE shs
for Advance” and “Cost Report” to ob
RECIPIENT/ SUBGRANTEE shall n
agreement if it does not submit a Cost
form. To receive funds under this agr

Mutual -
COMPANY

%%Q__%

here Builders Come First |

- SUBGRANTEE shall complete the D g
to the appropriate Division of Emerge @)Z
Mitigation Program Project Manager. 2o ? J
Agreement, if RECIPIENT/SUBGR? ~ "5 G0 i
representatives or designated agents, GQZ J:ﬁ .. shall
notify AGENCY/ GRANTEE. o :

To receive funds under this agreement, the Designated Agent shall sign
the Cost Report or Request for Advance Form. These forms are hereby
incorporated into this Agreement by reference. Following full execution
of this Agreemeit, the Fiscal Section of the Department of Crime Control
and Public Safety will forward the Cost Report to the RECIPIENT/
¥ SUBGRANTEE. (See sample Cost Report attached). RECIPIENT/
C\j(}) - SUBGRANTEE shall complete the Cost Report and attach appropriate
A 1}1/ “invoices or other appropriate documentation and forward it to the
. ,\,\0/ x appropriate Division of Emergency Management Hazard Mitigation Grant
‘ Program Project-Manager or Hazard Mitigation Specialist. AGENCY/
GRANTEE witl reimburse RECIPIENT/SUBGRANTEE far elizible costs
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~ in increments of Five Hundred Dollars ($500.00) or greater.
. The final payment of funds will be made only after the plan created
pursuant hereto has been completed by the RECIPIENT/SUBGRANTEE
~and approved by the AGENCY/GRANTEE, submission of all required

docﬁmentation and a request for final reimbursement.

RECIPIENT/ SUBGRANTEE agrees as a condition of receipt of funding
pursuant to this Agreement, where necessary, to obtain reasonably
available, adequate, and necessary insurance for the type or types of
hazard for which the major disaster was declared, in dccordance with the
requirements of the Flood Insurance Administration (FIA), 44 C.F, R. Parts

* 206, 209 and any other applicable law or regulatmn

.DUPLICATION OF BENEFITS PROHIBITION

In accordance with the provisions of 42 U. S C. §5155 (Sectwn 312 of the -
Stafford Act) duplication of benefits is prohibited. The RECIPIENT/
SUBGRANTEE shall notify the AGENCY/GRANTEE, as soon as
practicable, of the existence of any insurance coverage for the costs
identified in the application, and of any entitlement to or recovery of funds
frorm any other source for the Project costs, including, as applicable,
Federal, State, local and private funding, Allowable costs shall be reduced
by the amount of duplicate sources available. The RECIPIENT/

" SUBGRANTER shall be liable to the AGENCY/GRANTEE to the extent .
that the RECIPIENT/SUBGRANTEE receives duplicate benefits from any

other source for the same purposes for which the RECIPIENT/. :
SUBGRANT EE has recewed payment from the AGENCY/GRANTEE.,

The RECIPIENT/SUBGRANTEE shall mmedlately remit to the
AGENCY/ GRANTEE any duplication of benefits payment received by
the RECIPIENT/. SUBGRANTEE. In the event the AGENCY/
GRANTEE determines a duplication of beniefits hias occurred
RECIPIENT/SUBGRANTEE hereby anthorizes the Controller of the
Department of Crime Contro! & Public Safety to take offset action against
any other available funding due the RECIPIENT/SUBGRANTEE. In
addition, RECIPIENT/SUBGRANTEE shall ensure, as a condition of
funding under this Agreement, that all required Privacy Act releases and
Duplication of Benefit paperwork is completed.

INCORPORATION OF LA‘WS1 RULES, REGULATIONS AND
POLICIES : '

Both the REC[PIENTJ’SUBGRANTEE and the AGENCY/GRANTEE

“shall be governed by applicable State and Federal laws, rules and
'~ regulations, including but not limited to those identified in Attachments B,

C,and D.
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(5  PERIOD OF AGREEMENT

- This Agreement becomes éffective upon execution of the signatures of all
parties of the agreement. The date of execution shall be the date of the
last signatire. The termination date is June 30, 2007 unless terminated
earlier in accordance with the provisions of paragraphs (6), (8), (1 1}, (13)
or (l 7). '

(6  MODIFICATION OF CONTRACT

Either party may réquest modification of the provisions of this Agreement.
Changes, which are mutnally agreed upon, shall be valid only when -
reduced in writing, duly signed by each of the partles hereto, and attached
in the ongmal of this Agreement. _

() RECORD KEEPING, PROCUREMEN T AND PROPER’I‘Y
MANAGEMENT -

(a) If applicable, RECIPIENT/SUBGRANTEE's performance under

this Agreement shall be subject to 44 C.F.R. Part |3, "Uniform :
Administrative Requirements for Grants and Cooperative PR
Agreements to State-and Local Governments" and/or OMB ' '
Circular No. A-110, "Grants and Agreements with Institutions of
Higher Education, Hospitals, and Other Nonprofit Organizations,”
-and/or OMB Circular No. A-87, "Cost Principles for State and
Local Governments," OMB Circular No. A-21, Cost Principles for
Educational Institutions,” or OMB Circular No. A-122,"Cost

* Principles for Nonprofit Organizations." _

® Ifapphcable all financidl and programmatic records, supportmg

: documents statlstlcal records and other records of RECIPIENT/
SUBGRANTEE shall be retained pursuant to 44 C.F.R, Part 13.
All original records pertinent to this Agreement shall be retained
by the RECIPIENT/SUBGRANTEE for three years following the
date of termination of this Agreement or of subinission of the final
closeout report, whichever is later, with the following exceptions:

« [f any litigation, claim or audit is started before the
expiration of the three year period and extends beyond
the three year period, the records will be maintained
until all litigation, claims or audit findings 1nv01vmnr the
records have been resolved. :

{c) All records, including supporting documentation of all program
costs, shall be sufficient to determine compliance with the
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requirements a_nd_oﬁjectives of the Budget and Scope of Work —
Attachment A — and all other applicable laws and regulations.

The RECIPIENT/SUBGRANTEE, its employees or agents,
including all subcontractors or consultants to be paid from funds

- provided under this-Agreement, shall allow access to its records at
‘reasonable times to the AGENCY/GRANTEE, its employees, and

agents. "Reasonable" shall be construed according to the
circumstances but ordinarily shall mean during normal business

-hours of 8:00 a.m. to 5:00 p.m., local time, on Monday through
© Friday. "Agents" shall include, but not be limited to, auditors

retained by the AGENCY/GRANTEE.

8) REPORTS

. The RECIPIENT/SUBGRANTEE shall prov1de monthly progress
reports to the AGENCY/GRANTEE, using the attached Progress
- Report Form, Attachment F. Reports are due by the tenth of the

following month. Reports shall indicate the status and completion
date for each plan funded, any problems or circumstances affecting
completion dates, or the scope of work, or the plan costs, and any
other factors reasonably anticipated to result in noncompliance
with the terms of the grant award. Interim inspections shallbe .
scheduled by the RECIPIENT/SUBGRANTEE prior to the final
inspection and may be requested by the AGENCY/GRANTEE

. based on information supplied in the progress reports.

The AGENCY/GRANTEE may require additional reports as
needed. The RECIPIENT/SUBGRANTEE shall, as soon as
possible, provide any additional reports requested by the
AGENCY/GRANTEE. The AGENCY/GRANTEE contact will be
the Division of Emergency Management Hazard Mitigation Grant
Program Project Manager or Hazard Mitigation Specialist for all -
reports and requests for reimbursement.

RECIPIENT/SUBGRANTEE shall provide the AGENCY/

~ GRANTEE with a close-out report on forms provided by the

AGENCY/GRANTEE. The close-out report is due no later than
forty-five (45) days after termination of this Agreement or upon

_completion and approval of the plan that is the subject of this

Agreement.

“Ifall required‘i'cporis and copics are not sent to the

AGENCY/GRANTEE or are not completed in a manner

acceptable to the AGENCY/GRANTEE, the AGENCY/

GRANTEE may withhold further payments until they are
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completed or may take such other action as set forth in paragraph
(11). The AGENCY/GRANTEE may terminate the Agreement
with a RECIPIENT/SUBGRANTEE if reports are not received
within thirty (30) days after written notice by the AGENCY/
GRANTEE. "Acceptable to the AGENCY/GRANTEE" means
that the work product was completed in accordance with generally
. accepted principles and is consistent with the Budget and Scope of
Work, Attachment A '

-' (d): Upon request by the AGENCY/GRANTEE the RECIPIENT/

SUBGRANTEE shall provide such additional program updates or
information as may be required by the AGENCY/GRANTEE.

MONITORING

The RECIPIENT/SUBGRANTEE shall constantly monitor its
performance under this Agreement to.ensure that time schedules are being

met, the Budget and Scope of Work is being accomplished within

specified time periods, and other performance goals are being achieved.
Such review shall be made for each function, or activity set forth in
Attachment A to this Agreement and incorporated by reference herein.

LIABILITY

- (@  Except as otherwise provided in subparagraph (b) beldw, the

RECIPIENT/ SUBGRANTEE shall be solely responsible to parties
with whom it shall deal in carrying out the terms of this agreement,
and shall save the AGENCY/GRANTEE harmless against all
claims of whatever nature by third parties arising out of the
performance of work under this agreement. For purposes of this
agreement, RECIPIENT/SUBGRANTEE agrecs that it is not an
employee or agent of the AGENCY/GRANTEE, but is an
mdependent contractor

(b) Any RECIPIENT/S_UBGRANTEE who is a state agency or
subdivision, agrees to be fully responsible for its own negligent
acts or omissions or tortious acts, Nothing herein is intended to
serve as.a waiver of sovereign immunity by any
RECIPIENT/SUBGRANTEE to which sovereign immunity
applies. Nothing herein shall be construed as consent by a state
agency or subdivision of the State of North Carolina to be sued by

* .third parties in any matter arising out of any contract. '

DEFAULT: REMEDIES: TERMINATION

(a) [fany of the Fol?owing events oceur ("Events of Delault™), all
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T
: / o | : obllgatlons on the part of the AGENCY/GRANTEE to make any

' further payment of fiinds hereunder shall, if the AGENCY/
GRANTEE so elects, terminate, and the AGENCY/GRANTEE
may at its option exercise any of its remedies set forth herein, but
the AGENCY/GRANTEE may make any payments or parts of
payments after the happening of any Events of Default without
thereby waiving the right to exercise such remedies, and without
becoming liable to make any further payment:

1. If any warranty or representation made by the RECIPIENT/
SUBGRANTEE in this Agreement or any previous
Agreement with the AGENCY/GRANTEE shall at any
time be false or misleading in any respect, or if the
RECIPIENT/SUBGRANTEE shall fail to keep, observe or
perform any of the terms or covenants contained in this
Agreement or any previous agreement with the
AGENCY/GRANTEE and has not cured such in timely
fashion, or is unable or unwilling to meet its obligations
thereunder;

2. - If any material adverse change shall occur in the financial
N o condition of the RECIPIENT/SUBGRANTEE at any time
Lo during the term of this Agreement from the financial
o condition revealed in any reports filed or to be filed with
the AGENCY/GRANTEE, and the ,
. RECIPIENT/SUBGRANTEE fails to cure said matenal
- adverse change within thirty (30) days from the time the
date written notice is sent by the AGENCY/GRANTEE;

B If any reports required by this Agreement have not been
submitted to the AGENCY/GRANTEE or havebeen
submitted with incorrect, incomplete or insufficient
information; '

4. If the RECIPIENT/SUBGRANTEE has failed to perform
and complete in timely fashion any of the services required
under the Budget and Scope of Work attached hereto as
"Attachment A" '

5. Ifthe necessary furids are not available to fund this
' agreement as a result of action by Congress, the N.C.
Legislature, or the Office of State Budget and Management.

k‘\ ' {b)  Upon the happening of an Event of Default, ﬂien the AGENCY/

. _ GRANTEE may, at its option, upon written notice to the.
' - RECIPIENT/ SUBGRANTEE und upon the RECIPIENT/

v ‘ - 33
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SUBGRANTEE's failure to timely cure, exercise any one or more
of the following remedies, eithér concurrently or consecutively,
and the pursuit of any one of the following remedies shall not
preclude the AGENCY/GRANTEE from pursuing any other
remedies contained herem or otherwise prov1ded at law or in

'_ eqmty

1. Terminate this Agreément, provided that the RECIPIENT/

SUBGRANTEE is given at least fifteen (15) days prior
written notice of such termination. The notice shall be
effective when placed in the United States mail, first class
- mail, postage prepaid, by registered or certified mail return
receipt requested, to the address set forth in paragraph (12)
herein; - .

2, Commence an appropriater legal or equitable action to
enforce performance of this Agreement;

3.  Withhold or suspend payment of all or any part of arequest -

- for payment

4. Exercise any other rights or remedies which may otherwise
" be available under law. '

The AGENCY/GRANTEE may terminate this Agreement for
cause upon such written notice to RECIPIENT/SUBGRANTEE of
such termination and specifying the effective date thereof, at least

- one (1) day before the effective date of termination. Cause shall

include; but not be limited to, misrepresentation in the grant
application, misuse of funds; fraud; lack of compliance with
applicable rules, laws and regulations; failure to perform in a
timely manner, and refusal by the RECIPIENT/SUBGRANTEE to,
permit public access to any document, paper, letter, or other
material subject to disclosure under N.C, General Statutes.

Suspension or termination constitutes final AGENCY/GRANTEE
action. Notification of suspension or termination shall include
notice of administrative hearing rights and time frames.

The RECIPIENT/SUBGRANTEE shall return funds to the
- AGENCY/ GRANTEE if found in non-compliance with laws,

rules, regulations governing the use of the funds or this Agreement.

Notwithstanding the above, the RECIPIENT,SUBGRANTEE shall
not be relieved of liability to the AGENCY/GRANTEE by virtue

of any breach of Agreement by the RECIPIENT/SUBGRANTEE: -
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'Fhe AGENCY/ GRANTEE may, to the extent authorized by law,
withhold any payments to the RECIPIENT/SUBGRANTEE for
plirpose of set-off until such time as the exact amount of damages
due the AGENCY/GRANTEE from the
RECIPIENT/SUBGRANTEE is determined.

(12) NOTICE AND CONTACT

@
(®)
.'/ﬁ\'[‘
o (@)
(@)

N

- All notices provided under or pursuant to this Agreement shall be

in writing, first class, certified mail, return receipt requested, to the
representative identified below and said notlﬁcatmn attached to the

_ ongmal of this Agreement.

The name and address of the AGENCY/GRANTEE contract
manager for this Agreement is:

Hazard Mitigation Section Chief - '

Department of Crime Conirol & Public Safety.
. NC Division of Emergency Maragement

Disaster Recovery Operations Center

1830-B Tillery Place =~

Ralelgh NC 27604

' The name and address of the Representatwe of the RECIPIENT/
» SUBGRANTEE (Designated Agent) responsible for the

administration of this Agreement is:

Overnpight and Mailing Address
Tim Fuller, Commissioner
Town. of Kure Beach

- 117 Setilers Lane _
Kure Beach, NC 28449

In the event that different representatives (designated agents) are
designated by either party after execution of this Agreement, notice
of the name, title and address of the new representative (new
designated agent) will be rendered as provided in (12)(a) above.
To receive funds under this agreement, RECIPIENT/
SUBGRANTEE shall complete the Designated Agent Form and
forward it to the appropriate Division of Emergency Management
Hazard Mitigation Grant Program Project Manager or Hazard
Mitigation Specialist. To receive funds under this agrcement, the -
Designated-Agent shall sign the Cost Report or RLquest for
Advance Form.
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(13)  OTHER PROVISIONS

(a)  The validity of this Agreement is subject to the truth and accuracy
of all the information, representations, and materials submitted or
provided by the RECIPIENT/SUBGRANTEE, in the Application,
in any subsequent submission or response to the AGENCY/
GRANTEE request, or any submission or response to fulfill’ the
requirements of this Agreement, and such information,
representations, and materials are incorporated by reference. The
lack of accuracy thereof or any material changes shall, at the
option of the AGENCY/GRANTEE and with thirty (30) days
written notice to the RECIPIENT/SUBGRANTEE, cause the
termination of this Agreement and the release of the AGENCY/
GRANTEE from all its obligations to the RECIPIENT/
SUBGRANTEE.

(b)  This Agreement' shall be construed under the laws of the State of

- North Carolina and venue for any actions arising out of this
Agreement shall be filed in State Court in Wake County, North
Carolina. If any provision hereof'is in conflict with any applicable
statute or rule, or is otherwise unenforceable, then such provision
shall be deemed null and void to the extent of such conflict, and
shall be deemed severable, but shall not mvahdate any other

" provision of this Agreement :

(c) No waiver by the AGENCY/GRANTEE of any right or remedy
' granted hereunder or failure to insist on strict performance by the

.RECIPIENT/ SUBGRANTEE shall affect orextend or act as a
waiver of any other right.or remedy of the AGENCY/GRANTERE
hercunder, or affect the subsequent exercise of the same right or
remedy by the AGENCY/ GRANTEE for any further or
subsequent default by the RECIPIENT/ SUBGRANTEE, Any
power of approval or disapproval granted to the AGENCY/ -
GRANTEE under the terms of this Agreement shall survive the
terms and life of this agreement as a whole.

@ - ‘Where applicable, all National Flood Insurance Program
documentation and repetitive loss information will bear the notice:

“The mformntmn contained in this document is legally

* privileged and confidential, Its use is protected under the
privacy act of 1974, 5 U.S.C., Section 552(a). Use of this
information should be restricted to applicable routine use cited
in the systems notice published in 56 FR 26415,
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(14) ~ AUDIT REQUIREMENTS

@)

(b)
:fﬁ}-

(c)
7
R ('_d)

If applicable, RECIPIBNT/SUBGRANTEE shall provide the
following completed documentation to the AGENCY/GRANTEE:

Designation of Applicant’s Agent;

State-Applicant Disaster Assistance Agreement; -

Private Non-Profit Organization Certification (if required);
Summary of Documentation Form itemizing actual costs
expended for large project payment requests;

Monthly Progress Reports; ,
Hard copies of Single Audit Reports within 60 days of close of
fiscal year

If the RECIPEN’I‘/SUBGRANTEE faﬂs to-provide any of the

. documientation discussed or requested in this Agreement, the

AGENCY/GRANTEE will be under no obligation to reimburse the

” RECIPIENT/SUBGRANTEE for cligible expenscs.

The RECIPIENT /SUBGRANTEE agrees to maintain ﬁnanc1a1
procedirres and support documents and to establish and maintain a
proper accounting system to record expenditures of disaster
assistance funds in accordance with generally accepted accountmg

- principles or as directed by the Governor’s Authorized
. Representative, to account for the receipt and expenditure of funds
- under this Agreement. If applicable, RECIPIENT/SUBGRANTEE

shall conduct audit(s) pursuant to the Single Audit Act of 1984, 31
U.S.C. +7501 et. seq.; 44 C.E.R. Part 14, OMB Circular A-133,
"Audits of States, Local Governments, and Non-profit
Organizations," and applicablé North Carolina laws, rules and

. regulations. Further, RECIPIENT/SUGRANTEE must provide a

hard copy of the Single Audit Report within sixty (60) days of the
close of its fiscal year. Otherwise, pursuant to 44 C.F.R. §13.43,
the AGENCY/GRANTEE may withhold or suspend payments -

- under any grant award.

_These records sﬁall be available at all reasonable times for

inspection, review, or audit by the N.C. State Auditor and other

- personnel duly authorized by the AGENCY/GRANTEE.

"Reasonable" shall be construed according to circimstances, but

- ordinarily shall mean normal business hours of $:00 a:m. to 5:00
. pam., Eastem Standard Time, Monday through Friday.

[he RE(_'TP[ENT.SL‘-B(JRANTEE shall zlfso provide the
AGENCY/ GRANTEE with the records, repoits or financial
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statements upon request for the purposes of auditing and
monitoring the funds awarded under this Agreement.

() - The RECIPIENT/SUBGRANTEE shall provide the _AGENCY/ '
. GRANTEE and the Office of the State Auditor with an annual
financial audit report. '

o . The annual financial audit report shall include all
- management letters and the RECIPIENT/SUBGRANTEE's
response to all ﬁndmgs including con'ectwe actions to be
taken.

(§  Inthe event the audit shows that the entire funds disbursed

hereunder, or any portion thereof, were not spent in accordance

- with the conditions of this Agreement, the RECIPIENT/
SUBGRANTEE shall be held liable for reimbursement to the
AGENCY/GRANTEE of all funds not spent in accordance with

. these applicable regulations and Agreement provisions within
thirty (30) days after the AGENCY/GRANTEE has notified the

RECIPIENT/SUBGRANTEE of such non-compliance,

(9 The RECIPIENT/SUBGRANTEE shall retain all financial records,
" supporting documents, statistical records, and any other documents
pertment to this contract for a period of three years after the date of
* -submission of the final expend1tu;res report,. However, if litigation
or an audit has been initiated prior to the expiration of the three-
year period, the records shall be reta.med untll the litigation or audit
findings have been resolved., : :

(15) SUBCONTRACTS

{a) -~ Ifthe RECIPIENT/SUB GRANTEE subcontracts any or all of the -
work required under this Agreement, the RECIPIENT/
SUBGRANTEE agrees fo include in the subcontract that the
subcontractor is bound by the terms and conditions of this
Agreement with the AGENCY/GRANTEE.

{b)  The RECIPIENT/SUBGRANTEE agrees to include in the
subcontract that the subcontractor shall hold the AGENCY/
GRANTEE and RECIPIENT/ SUBGRANTEE harmless agamst all

" ¢laims of whatever nature arising out of the subcontractor's
performance of work under this Agreement, to the extent JHO Ned
and required by law.

() [fthe REC PIENT/SUBGRANTEE subcontracts, a copy ofthe - ‘—

~executed subcontract must be forwarded to the

: 38. . '
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' AGENCY/GRANTEE within ten (10) days of execution of said
subcontract.

(d) Contractual arrangement shall in no way relieve the RECIPIENT/
SUBGRANTEE of its responsibilities to ensure that all fands
issued pursuant to this grant be administered in accordance with all
state and federal requirements.

(16) TERMS AND CONDITIONS

This Agreement and any exhibits and amendments annexed hereto and any
documents incorporated specifically by reference represents the entire '
Agreement between the parties and supersedes all prior oral and written
statements or agreements. '

(177 STANDARD CON‘DITIONS'

The RECIPIENT/SUBGRANTEE agrees to be bound by the following
standard conditions:

(2)  The State of North Carolina's performance and obligation to pay
- under this Agreement is contingent upon an annual appropriation

by the North Carolina Legislature (where applicable) and/or the
Congress of the United States to provide funding for Pre-Disaster

Mitigation PI‘O] ect Grant pl'O_] ects. _

(b) If otherwise allowed under this Agreement, extension of an
agréement for contractual services shall be in writing and shall be
subject to the same terms and cond1t10ns set forth in the initial
agreemennt.

Upon FEMA approval, there shall be only one extension of the
agreement unless the failure to meet the criteria set forth-in the
agreement for completion of the agreement is due to events beyond
the conirol of the RECIPIENT/SUBGRANTEE.

(c)  The AGENCY/GRANTEE reserves the right to unilaterally cancel
' this Agreement for refusal by the RECIPIENT/SUBGRANTEE to
- allow public access to all documents, papers, lefters or other -
material subject to the provisions of N.C, General Statutes and
made or received by the Contractor/RECTIPIENT, SUBGRANTEE
~ in conjunction with the Agreement.
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(18) ATTACHMENTS

Attachment A

Attachment B

Aftachment _C
Attachment D

Attachment E

- (19) FUNDINGICONSIDERATION

() Al attachments to this Agreement are mccrporated as if set out
' fuliy herein. ‘

() In the event of any mconmstency or conflict between the language .
of this Agreement and the attachments hereto, the language of such
attachments shall be controlling, but only to the extent of such
conflict or inconsistency.

(c) This Agreement includes the followmg attachments or documents
' * incorporated by reference as if fully set out herein:

ApproVed Project Budget & Scope

of Work
" Program Statutes and Regulanons

Lobbying Prohibition/Certification
Statement of Assurances

Special Conditions

Cost Reports and Request for
Advance '

Progress Report Form

N.C. Division of Emergency -
Management minimum eriteria for

. local hazard mitigation projects

(a) "~ Thisisa cost-rexmbursement Agreement. The RECIPIENT/

SUBGRANTEE shall be reimbursed for costs incurred in the

 satisfactory performance of work hereunder in ah amount not to
exceed Three Million, Six-Bundred Seventeen Thousand, Six
Hundred and Twenty-Four Dollars ($3,617,624) subject to the
availability of funds. The above-referenced costs do not include
-the Local share to be provided by the RECIPIENT/
SUBGRANTEE in the amount of Nine Hundred and Four
Thousand, Four Hundred and Six Dollars (§504,406).

(c) Any advance payment under this Agreement is subject to the
approval of the AGENCY/GRANTEE. The amount that may be
advanced may not exceed the expected cash needs of the
RECTPIENT/SUBGRANTEE for a three-day period. For a

- federally funded contract, any advance payment is also subject to
44 C.F.R. Part 13, Federal OMB Circulars, A-110, A-122 and the
Cash Management Improvement Act of 1990, If an advance

" payment is requested, the budget data on which the request is

Pre-Disaster Mitigation Grant Agreement  Page 14
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based and a justification statement shall be submitted to the
Division of Emergency Management Contract Manager using the
Cost Report and Request for Advance Form. RECIPIENT/
SUBGRANTEE shall specify the amount of advance payment
needed and provide an explanation of the necessity for and
proposed use of these funds,

(d)  All funds shall be requested using the ,appmpﬁate' forms that are
provided by the AGENCY/ GRANTEE.

STATE LOBBYING PROHIBITION

* No funds or other resources received from the AGENCY/GRANTEE in
connection with this Agreement may be used directly or indirectly to
influence legislation or any other official actmn by the N.C. General
-Assembly or any state department _

Refer to Attachment C for additional terms and prov1s1ons relating to
lobbying. :

LEGAL AUTHORI@__ATION

The RECIPIENT/SUBGRANTEE certifies with respect tc this Agreement .-
that it possesses the legal authority to receive the funds to be provided

- under this Agreement and that, if applicable, its goverming body has

- authorized, by resolution or otherwise, the execution and acceptance of
this Agreement with all covenants and assurances contained herein, The
RECIPIENT/SUBGRANTEE also certifies that the undersigned possesses.
the authority to legally execute and bind REC]PIENT/SUBGRAN‘I‘EE to
the terms of this Agreement.

Pursuant to the North Carolina Emergency Management Act, N.C.G.S. .

§166A-6.01(b)(2)a.3. (Senate Bill 300); §203 and §322 of the Robert T.

Stafford Disaster Relief and Emergency ‘Assistance Act, 42 U.S.C. §5121

et seq., as amended, §102 of the Disaster Mitigation Act 0of 2000, P.L. -

© 107-73, 115 Stat. 651, Department of Veterans Affairs and Housing and
Urban Development, and Independent Agencies Appropriations Act,
2002; 44 C.F.R. Parts 201 and 206; and the Catalog of Federal Domestic -
Assistance (CFDA) §83.557 communities are eligible to apply for Pre-

" Disaster Mitigation Project Project Grants. Communities on probation or

* " suspended under 44 C.F.R. Part 60 of the NFTP are not eligible.-

ASSURANCES

The RECIPIENT.SUBGRANTEE shall cxecute and-coﬁlply with the.
Staternent of Assurances incorporated as Attachment D.
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(24)

. (25)

-7 -

SPECIAL CONDITIONS

(e) The RECIPIENT/ SUBGRANTEE shiall comply with the specml
- conditions set forth in Attachment E, attached hereto and
incorporated by th1s reference

(b)Y Failure of the RECIPIENT/SUBGRANTEE to comply with the
special conditions listed in Attachment E or the program statutes
and regulations in Attachments B and D of this Agreement shall be

- cause for the immediate suspension of payments or. the 1rmned1ate _
termination of this Agreement. :

HAZ_ARD MITIGATION PLAN

If RECIPIENT/SUBGRANTEE is a local governmental entity,
RECIPIENT/ SUBGRANTEE shall complete and adopt an all-hazards

. mitigation plan in a manner satisfactory to the State Hazard Mitigation

Officer within three hundred and sixty-five (365) calendar days following
execution of this Agreement. The all-hazards mitigation plan shall be
developed in accordance with the minimum criteria for local hazard

 mitigation plans as determined by the AGENCY/ GRANTEE. The

minimuwm criteria are incorporated by reference into this Agreement asif
firlly set out herein.

VOLUNTEER LABOR

The RECIPIENT/SUBGRANTEE shall have the authority to use -

volunteer labor or any other labor force and shall have the authority to use
acquired materials, equipment and supplies necessary to construct, build
or erect replacement housing in areas affected by FEMA-1134-DR-NC,

FEMA-1240-DR-NC, FEMA-1291-DR-NC and FEMA-1292-DR-NC.

Further, when constricting, building, or erecting replacement housing in
the aforementioned affected areas, the RECIPIENT/SUBGRANTEE shall
use the. replacement housing in lien of purchasing eligible property
pursuant to 44 CER. Section 206. 434(d) under the AGENCY/GRANTEE

| Hazard Mitigation Acqu131t10n and Relocation Program. .

" The RECIPIENT/SUBGRANTEE may use the difference between the.

(26)

actual cost to construct replacement housing and the pre-disaster fair
market value of the acquired property as a credit or offset agamst the grant

to acquire additional ehglble properties.

PRO.IECT IMPLEMEN TATIO&\ R.EOUIRE.MENTS— FOR PRE;
DISASTER MITIGATION PROJECTS
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Pursuant to the Interim Rule set forth as 44 C.F.R. §209.10(b) by FEMA

~at Vol. __65 , No. 29 of the Federal Register, participating property owners
may receive assistance up to the fair market value of their real property as

o)

(3)

®

(3)

(6

(1

U —""  of Septernber 1, 1999 (reduccd by any potentIaI duplication of benefits
}'U from other sources) ' ' ‘
' ' ; 1‘/ uant to the Interim Rule set forth as 44 C.F.R: §209.10(¢) by FEMA at -
ol. 65, No. 29 of the Federal Register, the following restrictive covenants
must be conveyed in the deed to any property acquired, acccpted or from
which structures are removed: i

‘The property must be dedicated and maintained in
- perpetuity for uses compatible with open space,

recreational, or wetlands management practices; and

No new structu.re(s) will be built on the property except for
the followmg '

(@) A public facility that is open on all sides and
. functionally related to a designated open
space-or recreational use; '
(ii) A public rest room; or
(iii) A structure that is compatible with open
' space, recreational, or wetlands management
usage and proper floodplain management
policies and practices, which the FEMA
Director approves in writing before the
construction of the structure begins.

After completing the project, no application for additional

disaster assistance will be made for any purpose with

respect to the property to any Federal entity or source, and

.no Federal entity or source will pro*’vide such assistance.

Any structures built on the property must be located to

. minimize the potential for flood damage, be ﬂoodproofed'

or be elevated to the Base Flood Elevation plus one foot of
freeboard.

Every two years on October 1%, the RECIPIENT/ .
SUBGRANTEE will report to the AGENCY/GRANTEE
certifying that the property continues to be maintained

* consistent with the provisions of this Agreement.

Allowable open space, recreational, and wetland

management uses include parks for outdeor recreational
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0P 3/”**"
/

activities, nature reserves, cultlvatlon grazing, camping ol —
(except where adequate waming time is not available to e
-allow evacuation), temporary storage in the open of
wheeled vehicles which are easily movable (except mobile
- homes), unimproved, permeable parking lots, and buffer
zones. Allowable uses generally do not include walled
-buildings, flood reduction levees, or other uses that obstruct
the.naturat and beneﬁcial fimctions of the floodplain.

IN WITNESS WHEREOF, the AGENCY!GRANTEE and the RECIP[ENT/SUBGRANTEE have each
executed this Agreement this the day of 2004

'CDNTRACTING‘ AGENCY

DIVISION OF EMERGENCY VIANAGEMENT
DEPARTMENT OF CRIME CONTROL

AND PUBLIC SAFETY

BT

'DR. KENNETH B. TAYLOR, PIRECTOR

ESS: : 7
S . .
0 ' J ' DIVISION QF EMERGENCY MANAGEMENT
DATE gg? La 2%4. _

“WITNESS: _ ' S I
: BY: .

GERALD A, RUDISILL, JR,
DEPUTY SECRETARY
DEPARTMENT OF CRIME CONTROL

' jITNESS:

; BY:
' ‘ TIM FYLLER —
COMMISSIONER
TOWN OF KURE BEACH

RECIPIENT!SUBGRANTEE
FEDE MPLOY];EOD #56-6002681
DATE

APPROVED AS TO PROCEDURES:

BY:

BENNIE AIKEN, CONTROLLER

DEPARTMENT OF CRIME CONTROL

& PUBLIC SAFETY '
. DATE
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/\ APPROVED ASTO FORM SU'BJEC'T TO E‘{ECUTIO\I BY CERALD A. RUDISIL’L= JR., DEPDTY
SEC‘RETARY OF THE DEPART‘\-IENT OF CRIME CONTROL AND PUBLIC SAFETY.
ROY COOPER
ATTORNEY GEN ERAL OF NORTH CAROLINA
BY: ) . : :
ASSISTANT/ATTORNEY G RAL
a
SN
{ i
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ATTACHMENT A
BUDGET AND SCOPE OF WORK,

RECIPIENT/SUBGRANTEE shall implement the Pre-Disaster Mitigation Project
sumimarized below and as described in the approved Project application (Project # PDM-
C-PJ-04-NC-2003-0001). That application is hereby incorporated by reference into this
Agreement. The AGENCY/GRANTEE shall reimburse eligible costs according to the

- following expenditures: _ ? La-} M}-. _ {‘”Nb /_}(ZILD kﬂ/, - | .

1 Funding Summa'ry. ﬂ-.‘."-"vu'?f U_,L\J' T aadi\
A; Project Costs:
Federal Share | ' | $ 2,713,218
Local In-kind Match ' $ 904,406
TOTAL S $ 3,617,624
Fal
o
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Lo A _ A-2
IL Scope of Work Summary

The scope of work includes acquisition and demolition of the condominium
complex:. o
The Riggins
1437 Et. Fisher Boulevard, South
Kure Beach, NC 28449

.'//_\.

: [

7N
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B-1
ATTACHMENT B

PROGRAM STATUTES AND REGULATIONS

This Agreement, the North Carolina Legislature, the Hazard Mitigation Grant
Program (HMGP) and the North Carolina Division of Emergency Management as
administrators of this Pre-Disaster Mitigation Grant are governed by the following
statutes and regulations:

W

(2)_ .

()

@

M

®

()

©)

The Robert T. Stafford Disaster Relief and Emergency Asmstance Act 42
U.S.C. §5121 et. seq. as amended,

The Disaster Mitigation Act of 2000, §102;

44 CF.R, Parts 7, 9, 10, 13, 14, 17, 18, 25, 206, 220, 221, 44 CF.R. Part

209 and any other applicable FEMA pohcy memoranda and guidance
documents :

Chapter 166A of the N.C. Genera) Statutes, N.C.G.S. §166A-1 et. seq.,
“The N.C. Emergency Managemient Act”; '

State of North Carolina Adrrumstraﬁve Plan for the Hazard Mltlganon

,Graut Program (the §404 Plan};

The North Carolina Hazard Mitigation §322 Plan developed pursuant to
the §322 of the Robert T. Stafford Disaster Relief and Emergency
Assxstance Act, 42 U.S.C. §5 121 et seq., as amended,

All apphcable laws and regulations delineated in Attachments D&E of t}us'
Agreement; ) :

“All applicable laws, ordinances, codes, rules, regulations, 'Iicensing

requirements and other regulatory matters that are applicable to the work

'perfonnance under this Agreement, including those of federal, state and

local agencies having appropriate jurisdiction.
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B ATTACHMENT C
LOBBYING PROHIBITION |
The pﬁdersigned certifies, to the best of his or her knowledge and b_elief, that:

(a)  No Federal appropriated funds have been paid or will be paid, by or on

behalf of the undersigned, to any person for influencing or attempting to

- influence -either directly or indirectly an officer or employee of any state or

federal agency, a member of the N,C. Legislature, a Member of Congress,
an officer or employee of Congress, or an employee of a Member of
Congress in connection with the awarding of any Federal contract, the
making of any Federal grant, the making of any Federal loan, the entering
into of any cooperative agreement, and the extension, continuation,
renewal, amendment, or modification of any Federal contract, grant, loan,
or cooperative agreement.

(b)  If any fands otheér than Federal appropriated funds have been.paid or will
: " be paid to any person for influencing or attempting to influence an officer
N _ . or employee of any agency, a Member of Congress, an officer or
S ' employee of Congress, ot an employee of a Member of Congress in
connection with this Federal contract, grant, loan, or cooperative
agreement, the undersigned shall complete and submit Standard Form- L
"Disclosure Form to Report Lobbymg," in accordance with its
mstructlons

"~ (o) The unders1gned shall rcquxre that the language of thls cemﬁcatlon be
included in the award documents for all sub-awards at all tiers (including
subcontracts, subgrants, and contracts under grants, loans, and cooperative
agreements) and that all sub-recipients shall certify and disclose
accordingly. :

This certification is a material representative of fact upon which reliance was
placed when this transaction was made or entered info. Submission of this certification is
a prérequisite for making or entering into this transaction imposed by section 1352, title
31, U.S. Code. Any person who fails to file the required certification shall be subject to a
. clvil penalty of not less than $10,000 and not more than $100,000 for each such failure.

—~ Tm FOLLER
L COMMISSIONER
TOWN QF KURE BEACH -

. , 49 |
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D-1
 ATTACHMENT D

STATE’\/IENT OF ASSURANCES

The RECIPIENT/SUBGRANTEE hereby assures and certifies that

(a) It possesses legal authonty to enter into thlS agreement and to execute the
' proposed program

(b)  Its governing body hag duly adopted or passed as an official act a

-+ resolution, motion or similar action authorizing the filing of the HMGP
application to FEMA, including all understandings and assurances
contained therein, and directing and authorizing the RECIPIENT/
SUBGRANTEE's chief executive officer to act in conmection with the
application and to provide such additional information as may be required.

(c) No rhember of or delegate to the Congress of the United States, and no
: Resident Commissioner, shall be admitted to any share or part of this
~ agreement or to any benefit to arise from the same. No member, officer,

or employee of the RECIPTIENT/SUBGRANTEE, or its designees or
agents, no member of the governing body of the locality in which the
program is situated, and no other public official of such locality or
localities who exercises any functions or responsibilities with respect to
program during his tenure or for one year thereafter, shall have any _
interest direct or indirect, in any contract or program assisted under this’
agreement. The RECIPIENT/SUBGRANTEE shall incorporate or cause
to be incorporated, in all such contracts or subcontracts a provision -
prohibiting such interest pursuant to the purposes stated above,

(dy  Itwill comply with and conduct audit(s) pursuant to the Single Audit Act -
of 1984, 31 U.S.C. §7501 &t. seq., 44 C.F.R. Part 14, OMB Circular A~133
“Audits of States, Local Governments and Non-profit Organizations”, and

. applicable North Carolina laws, rules and regulations. Additionally, the

© RECIPIENT/ SUBGRANTEE shall comply with the requirements related

to audits and financial management pursuant to the Single Audit Act of '
1984, 31 U.S.C. §7501 et. seq. and shall provide the documentation
discussed below and requested under this Agreement. RECIPIENT/
SUBGRANTEE must provide a hard copy of the Single Audit Act Report.
within sixty (60) days of the close of its fiscal year. Otherwise, pursuant
to 44 C.F.R. §13.43, the AGENCY/SUBGRANTEE may withhold or
suspend payments under any grant award. Failure to provide such
documentation or to comply with said requirements shall terminate any.
obligation on behalf of the AGENCY/ GRANTEE to reimburse the
RECIPIENT, SUBGRANTEE for eligible expenses.
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1. ©  The AGENCY/GRANTEE shall review the RECIPIENT/
© SUBGRANTEE's performance periodically to determine

whether the RECIPIENT/SUBGRANTEE has substantially
completed its program as described in the approved

e Application and this Agreement. Training and technical

- assigtance shall be provided by the AGENCY/GRANTEE, -

within Limnits of staff time and budget, upon written request
by the RECIPIENT/SUBGRANTEE and/or upon a
determination by the AGENCY/GRANTER of
RECIPIENT/ SUBGRANTEE need.

2. The RECIPIENT/SUBGRANTEE shall allow the
.~ AGENCY/ GRANTEE to carry out monitoring, evaluation,
_and technical assistance and shall assure the cooperation of
its employees, sub-RECIPIENT/SUBGRANTEES and
subcontractors duﬂng such activities

3. In the event that the AGENCY/GRANTBE suspends
: : - , ' funding pursuant to the provision of this Agreement, said
AN ' - suspension shall take effect as of the receipt of the notice of
- * said suspension by the RECIPIENT/SUBGRANTEE. Any
requests for payment for which the AGENCY/GRANTEE
has not yet disbursed payment shall be subject to said
suspension.

4, Should the RECIPIENT/SUBGRANTEE fail to enforce the
provisions of any promissory note, mortgage secunty
agreement, or other obligation specified in any
Participating Party Agreement or in written contract with a
beneficiary, contractor, agent, or sub-RECIPIENT/
SUBGRANTEE who received payment or benefit from
funds disbursed under this Agreement, the AGENCY/
GRANTEE may, with thirty days (30) written notice to the
RECIPIENT/SUBGRANTEE, automatically substitute
itself for the RECIPIENT/SUBGRANTEE in said
Participating Party Agreement or written contract for the
purpose. of enforcing said Participating Party Agreement or
written contract and may, at its discretion, continue to
administer said Participating Party Agreement or written

~ contract,
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©5.  The RECIPIENT/SUBGRANTEE's application for funds to
- the State for funding consideration under the FEMA
Hazard Mitigation Grant Program is made g part of this
Agreement by reference.

* 6. RECIPIENT/SUBGRANTEE shall establish and maintain

' a proper accounting system to record expenditures of '
disaster assistance funds in accordance with generally
accepted accounting principles or as directed by the
Goveror’s Authorized Representative. The
RECIPIENT/SUBGRANTEE, its employees, and agenfs
shall maintain records and supporting documents as -
prescribed in 44 CER Part 13, Subpart C “Reports, Recards «
Retention and Enforcement”, These records shall be
maintained at a readily accessible site within the
jurisdiction and under the jurisdiction's control.

7.~  Program Income is deﬁned in 44 CFR Section 13.25,
. Program Income must be returned to the
AGENCY/GRANTEE within five (5) days of receipt, to
the following address:

‘ Controller
N.C. Department of Crime Control
& Public Safety ‘

. 512 N. Salisbury Street

'Raleigh, NC 27603

8.  AllRECIPIENT/SUBGRANTEE or sub-RECIPIENT/
' SUBGRANTEE contracts for which the N.C. Legislature is
‘in any part a funding source, shall contain language to
provide- for termination with reasonable costs to be paid by
the RECIPIENT/ SUBGRANTEE for eligible contract
work comipleted prior to the date the notice of suspension .
" or termination is received by the
RECIPIENT/SUBGRANTEE may not be funded with
. funds provided under this Agregment unless previously
- approved in writing by the AGENCY/GRANTEE, All sub-
RECIPIENT/ SUBGRANTEE contracts shall contain
- provision for termination for cause or convenience and
shall provide for the method of paymentin such event.

9. All amendments requiring prior AGENCY: GR..-\,NTEE '
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- approval must be approved in writing by the -

AGENCY/GRANTEE prior to the RECIPIENT/
SUBGRANTEE's submission of a closeout package. Any
closeout package received prior to the written approval of

- said amendment is considered void ab jnitio, and is not -

considered a closeout package for the purposes of
eligibility or potential penalty issues related to closeout.

Submission of inaccurate information by the RECIPIENT/
SUBGRANTEE in monitoring report responses; audit ¢ or
audit finding responses; quarterly, closeout, program
income, or other reports; or Requests for Funds that result
in subsequént official AGENCY/GRANTEE action based

‘on that inaccurate information (such as the granting of
_administrative or final closeout status, releasing funds, or

clearing findings) may at the option of the AGENCY/
GRANTEE, subject the RECTPIENT/SUBGRANTEE to -
revocation of the official AGENCY/GRANTEE action(s)

. predicated on that report or submission, (e.g., revocation of
- closeout status, audit clearance, momtonng report

clearance, etc.).

(&) Where applicable, it will comply with:

VI
10.
:'/-&\\'
o)
@)
(3)
(4)

Contract Work Hours and Safety Standards Act of 1962, 40
U.S.C.327 et seq., requiring that mechanics and laborers

" (including watchmen and guards) employed on federally

assisted contracts be paid wages of not less than one and
one-half times their basic wage rates for all hours Worked
in excess of forty hours in a work week; and -

Federal Fair Labor Standards Act, 29 U.S.C. Section 201 et
seq., requiring that covered employees be paid at least the
minimum prescribed wage, and also that they be paid one
and one-half times their basic wage rates for all hours
worked in excess of the prescribed work-week.

Davis-Bacon Act, 40 U.S.C. §276a et. sgq.

-National Environmental Policy Act of 1969, 42U.8.C.
—_'§43'21 et. seq.; EO115154; EO11988; Coastal Zone

Management Act of 1972, 16U.5.C. §1451 et. seq.; Section
176(c) of the Clean Air. Actof 1935, 42U S.C. §740] et
seq.; Safe Drinking Water Act of 1974, 42U.85.C. §300f et
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seq.; Endangered Species Act of 1973, 16U.8.C. §1532 «t.
seq.; Wild and Scenic Rivers Act of 1968, 16U.5.C. §1271°
et..seq. :

(5) Section 106 of the National Historic Preservation Act of
1966, 16U.5.C. §470 et. seq.; EO11593; Archaeological
_-and Historic Preservation Act 0f 1974, 16U.S.C. §469a-1

et 5eq.

() Ttwill comply with:

(1)  Title VI of the Civil Rights Act of 1964 (P.L. 88-352), and the
regulations issued pursuant thereto, which provides that no person
in the United States shall on the grounds of race, ¢olor, or national
origin, be exchided from participation in, be denied the benefits of,

- or be subjected to discrimination under any program or activity for
which the RECIPIENT/SUBGRANTEE receives Federal financial
assistance and will immediately take any measures necessary to
effectuate this assurance.

(2)  If any real property or structure thereon is provided or improved

' with the aid of Federal financial assistance extended to the
RECIPIENT/ SUBGRANTEE, this assurance shall obligate the
RECIPIENT/ SUBGRANTEE, or in the case of any transfer of -
such property, any transferee, for the period during which the real
property or struéture is used for a purpose for which the Federal
financial assistance is extended, or for another purpose mvolvmg
the provmon of similar services or benefits; :

(3)  Any prohibition: agalnst dlscnmmatmn on the ba51s of age under -
the Age Discrimination Act of 1975, as amended (42 U.5.C.; 6101-
6107) which prohibits discrimination on the basis of age or w1th
~ respect to otherwise qualified handicapped individuals as pr0v1ded
in Sectmn 504 of the Rchab1htat10n Act of 1973;

(4) - Executive Order 11246 as arnended by Executive Orders 11375
and 12086, and the regulations issued pursuant thereto, which
provide that no person shall be discriminated ag‘ainst on the basis
of race, color, religion, sex or national origin in all phases of
employment during the performance of federal or federally assisted
construction contracts; affirmative action to insure fair treatment in
employment, upgrading, demotion, or transfer; recruitment

‘advertising; layoff or termination, rates of pay or other forms of
compensation; and clection for training and apprenticeship.
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The RECIPTENT/SUBGRANTEE agrees to comply with the Americans
W1th Disabilities Act (Public Law 101-336, 42 U.S.C. Section 12101 gt

seq) if applicable, which discrimination by public and private entities on
the basis of disability in the areas of employment, public accommodations,
trarisportation, State and local government services, and in
talecornmumcatmns

It will comply with the Anti- klckback (Copeland) Act 0f 1934, 18 U.S.C. %
Section 874 and 40 U.S.C. Section 276a, which outlaws and prescribes
penalties for "kickbacks" of wages in federally financed or assisted

_construction activities. It will comply with the provision of the Hatch Act,

which ln'mts the pohtmal activity of employees.

It will comply with the provision of the Hatch Act, which limits the

_ polmcal activity of employees.

It will comply with the flood insurance purchase requirements of Section
102(a) of the Flood Disaster Protection Act of 1973 as amended. Pub. L.
93-156, 87 Section 975, approved December 31, 1973.- Section 103(a)
required, on and after March 2, 1974, the purchase of flood insurance in
communities where such insurance is available as a condition for the
receipt of any Federal financial assistance for construction or acquisition

‘purposes for use in any area, that has'been identified by the Secretary of

the Departiment of Housing and Urban Development as an area having
special flood hazards. The phrase "Federal financial assistance” includes
any form of loan, grant guaranty, insurance payment, rebate, subsidy,
disaster assistance loan or grant, or any other form of direct or indirect
Federal assistance. -

Tt will rcqulre every building or faczhty (other than a pnvately owned
residential stmc’mre) designed, constructed, or altered with funds provided
under this Part to comply with the "uniform Federal Accessibility
Standards,” (UFAS) which is Appendix A to 41 CFR Part 40 for
residential structures, The RECIPIENT/ SUBGRANTEE will be
responsible for conducting inspections to ensure compliance with these
specifications by the contractor,

' The RECIPIENT/SUBGRANTEE will comply with applicable N.C.

General Statutes when negotiating contracts for services.
It has adopted and is enfofcing a policy prohibiting the use of excessive

force by law enforcement agencies within its jurisdiction against any
individuals engaged in nonviolent civil nghts demonstrations, and has-
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adopted and is enforcing a policy of enforcing applicable State and federal
laws against physically barring entrance or exit from a facility or location
which is the subject of such nonviolent civil rights demonstration within
its jurisdiction in accordance with section 519 of Pubhc Law 101-140 of
the 1990 HUD Appropnanons Act.

() Itwill comply with Title IX of the Education Amendments 0f 1972, as
“amended (20 U.S.C.: 1681-1683 and 1685-1686) which prohlblts
discrimination on the basis of sex;

(0) Yt will comply with the Drug Abuse Office and Treatment Act of 1972
(P.L. 91-616) as amended, relating to nondiscrimination on the basis of
drug abuse;

(p) Tt will comply with the Comprehensive Alcohol Abuse and Alcoholism
~ Prevention, Treatment and Rehabilitation Act of 1970, relating to
nondiscrimination on the ba51s of alcohol abuse or alcohollsm

@ Itwil comply with 523 and 527 of the Publi¢ Health Service Act of 1912
‘(42 U.8.C. 290 dd-3 and 290 ee-3)”, as amended, relating to

. . . 2N
conﬁdentiality of alcohol and drug abuse patient records; ’
(r) It will comply with Lead-Based Paint Poisoning Act “(42 U.S. C. 4801 et
seq.)” which prohibits the use of lead based paint in construction of
rehab111tat10n or residenfial structures; . ,
(s) It will compiy with the Energy Policy and Conservatlon Act, 42US.C.
§6291 et. Seq. . ,
()  RECIPIENT/SUBGRANTEE certifies that it:
(1) Is not presently debarred, suépended, proposed for debarment,
declared ineligible, sentenced to a denial of Federal benefits by a
State or Federal court, or voluntarily excluded from participating in
Federal grants or awards by any Federal department or agency; and
(2)  Has not within a three-year period preceding this contract ‘Becn.
convicted of or had a civilian judgment rendered against them for
commission of fraud or a criminal offense in connection with
obtaining, attcmpting to obtain, or performing a public (Federal,
State, or local) transaction or contract under a public transaction;
. violation of Fedcral or State antitrust statutes or commission of S
cmbezzlement, theft, forgery, bribery, falsification or destruction -
ufrecords, making false staternents, or receiving stolen property; T

, , -
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(3)  Ismnotpresently indicted for or otherwise criminally or civilly
charged by a governmental entity (Federal, State, or local) with
commission of any of the offenses enumerated in paragraph (2)
above; and,

(4)  Has not within a three-year period preceding this application had
one or more public transactions (Federal, State, or local)
terminated for cause or default.

(1) RECIPIENT/SUBGRANTEE further agrees that it will inctude the above -
: certifications, without modification, in all lower tier contracts and inall
solicitations for lower tier contracts.
: /'\.\}
r”—'\'
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ATTACHMENTE . .
SPECIAL CONDITIONS

o Thls agreement shall be executed by the RECIPIENT/SUBGRANTEE and
retumed to the AGENCY/ GRANTEE at the following address:

Hazard Mitigation Section Chief

Department of Crime Control & Public Safety
- NC Division of Emergency Management

1830-B Tillery Place - :

‘Raleigh, NC 27604

This agreement will be executed within thirty (30) days after receipt. All time
periods in this Agreement refer to calendar days. After receipt by the AGENCY/
GRANTEE of the signed Agreement, the AGENCY/GRANTEE will execute this

' Agreement and return an original to the RECIPIENT/ SUBGRANTEE.

Tim Fuller, Commissioner

Town of Kure Beach ‘ , .

117 Settlers Lane :

Kure Beach, NC 28449 e
58
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FROM: Jean Cashion, President of The Riggings HOA Tctw-/ W

_g4-

The Riggings Home Owners Association
1437 Fort Fisher Bivd.
P.O. Box 157

- Kure Beach, NC 28449 CE{VED WA 19 w,Uh

May 1, 2006

TO: Mayor Tim F uller
Town of Kure Beach Commissioners
Stacey Fuller, Mitigation Specialist

RE: FEMA Grant for the R1ggmgs

lam writing to let you know that twenty four homeowners of the nggmgs voted

"No" toward accepting the FEMA pre-disaster grant. There were also ten
homeowners who were either absent or failed to turn in their proxy for the meeting.
I, as well as, our entire board of directors and homeowners appreciate the many
hours of time spent working on our behalf regarding the grant. Unfortunately legal
issues regarding transfer of deeds, financial issues, time, and various other factors -
have made acceptancé of the grant impossible'for many homeowners.

We are very well aware of the serious problem of €rosion and will continue to work
toward a workable and acceptable solution. We also look forward to working with
Mayor Fuller and Commissioners for the Town of Kure Beach as we move forward
to solve our problems. Words can only convey a portion of the gratitude that we =

feel for the help that we have received from all of you. Kure Beach is indéed a most

wonderfu! place to live.

Thank you for your help and please caH me at 919 776-7019, if you have any
questions.
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EVALUATION OF BEACH FILL OPTION
RIGGINGS CONDOMINIUM
. KURE BEACH, NORTH CAROLINA

INTRODUCTION

The R1gg1ngs Homeowners Association, Inc (RHOA) proposes to seek permxts that would allow
it to pay for the southward extension of the Kure Beach storm damage reduction project fo
include the shoreline fronting its property. The Kure Beach project was initially constructed by
the Corps of Engineers (USACE) between June 1997 and February 1998. Due to concerns over .
“possible burial of the coquina rock outcrop in front of the Riggings and predicted high rates of
erosion from the fill if placed in this area, the federal prOJect terminated north of the Riggings
Condommlum

The Kure Beach project covers a total of 18,000 feet of shoreline including a 1,500-foot
transition section on the south end. The primary or main fill section covérs 16,500 feet of the
project shoreline and consists of a 25-foot wide artificial dune constructed to an elevation of 13.5
feet above National Geodetic Vertical Datum (NGVD) fronted by a 50-foot wide storm berm at
elevation 9,0 feet above NGVD. The 1,500-foot transition section also includes a dune with a
variable crest elevation and the storm berm for about 1,000 feet. Thelast 500 feet of the project -
consists of a tapered 6.5-foot NGVD berm which gradually merges with the existing shoreline.
The volume of material needed to fill the entire active beach profile is placed in front of the 9-
foot NGVD berm in the form of a variable width construction berm at elevation +6.5 ft NGVD.
Typical cross-sections of the main beach fill and transition fill are shown on Figure 1. '
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The main fill section of the Kure Beach pI'O_]CCt ends at a point approx1mately 2,030 feet north of
the north property line of the RHOA while the south end of the transition section ends 530 feet .
north of the north property line. Approximately 550 feet of shoreline fronting the Dunes
Condominiums was also excluded from the Kure Beach project.

Periodic nourlshment of the Kure Beach project is on a three-year renourishment cycle with past
nourishment operations conducted in Apr1I~May 2001, March-April 2004, and April-May 2007,
The next periodic nourishment operation is scheduled for calendar year 2010. The initial fill for
the Kure Beach project was obtained from a borrow area located approximately 2 miles offshore.
Material for the first renourishment cycle came from the Cape Fear River navigation channel as a
bypraduct of the Wilmington Harbor deepening project while the 2004 and 2007 nourishment
‘operations used the offshore borrow area. .

Between July 1995 and January 1996, the USACE and the State of North Carolina constructed a
stone revetment to protect the Fort Fisher State Historic Site (Figure 2). The northern terminus
of the stone revetment abuts the south property line of the RHOA. The USACE began collecting
beach profile surveys along the 2,500 feet of shoreline north of the revetment in May 1995, The
.. monitoring surveys, which are conducted about every 6 months, are intended to document pre-

- and post-revetment behavior of this section of the shoreline; however, the surveys also captured
the performance of the southern end of the Kure Beach proj ect following its initial construction
and subsequent nourishment operations. The complete survey data set (May 1995 to May 2007)
for the area extending from the north wingwall of the revetment to the end of the main fill
section of the Kure Beéach project, provided by USACE, was used to assess the possible
performance of a beach fill placed in front of the nggms and assess the potential for burial of the
' coquxna rock outcrop. : : _

The USACE profile stations of interest in this evaluat:on, referenced to the Fort F:sher basehnc
are shown on Figure 3 and include profiles 530+00, 535+00, 539+00, 543400, 547+00, 550+00,

552+00, and 555+00. As a matter of reference, profile 530+00 approximates the south end of the '

main fill section of the Kure Beach project while profile 543+00 is slightly north of the end of
the south transition. Profiles 547+00 and 550+00 lie outside of the direct placement area of the
Kure Beach project. Profiles 547+00 and 550+00 appear to cut across the coquina rock outcrop
located just north of the Riggings. Profile 550+00 is located near the north property line of the
RHOQOA while pfoﬁle 552+00 is near the center of the RHOA property. Profile 552+00 also cuts
across the coquina rock outcrop located directly seaward of the Riggings, Profile 555+00
extends seaward from the north wingwall of the Fort Fisher revetment and cuts across the
coquina rock outcrop south of the Riggings.
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FORT FISHER
REVETMENT -

- Figure 2. Fort Fisher revetment (Copied from USACE Fort Fisher Monitoring Program — Report
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FORT FISHER
HUSEUN

Figure 3. Fort Fisher Monitoring Program beach profile stations (Copled from USACE Fort
Fisher Monltormg Program Report No. 9)

All of the beach profile surveys generally covered the area landward of the -2-foot: NGVD
(approximately mean low water (MI.W)) depth contour with surveys conducted between October
1997 and October 2001 extending out beyond the -30-foot NGVD depth contour. -‘The area

- landward of the -2-foot depth contour (ML W) essentially represents the V1s1ble portion of the

- beach.

The two areas of interest wrth regard to the extensron of the Kure Beach pmJect namely, (1) the
. predicted performance of the fill extension and (2) the potential burial of the coquma rock
' outcrops are addressed in the followmg sect1ons :

BEACH FILL PERFORMANCE

The USACE beach proﬁ}e data was used to determme changes in the position of the +2- foot
NGVD (MHW) contour and changes in the volume of material landward of the -2-foot NGVD
- (MLW) depth contour for each of the proﬁle stations listed above.

Mean ngh Water (+2-ft NGVD! Shorelme Change

Plots of the cumulatrve change in the posmon of the +2-foot NGVD contour between May 1995
and May 2007 for each profile are provided in Figures 4 to 11. The overall rate of change in the
position of the +2-foot contour between May 1995 and May 2007, determined by linear
regression, is given on each plot. Profiles 530+00 to 547+00, which received some direct fill
placement associated with the Kure Beach project, also have rates of change for the +2-foot
~ contour that occurred prior to the initial fill and following each of the nourishment operations
(initial, 1% renourishment, and 2™ renourlshments) Note that profile 547+00 liés outside the
authorized limits of the Kure Beach project, however, some of the fifl material apparently spilled
‘out of the authorized placement area during constiuction resultmg in some widening of the
beach .
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Figure 4. Cumulative change in +2-foot contour position for Profile 530+00.
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Cumulative Change +2 ft NGVD Contour Position
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Figure 8. Cumulative change in +2-foot contour position for Profile 547+00.
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-Figure 10. Cumulative change in +2-foot contour'pdsition for Profile 552+00.
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/\An analysis of the rates of change in the +2-foot contour pos1t10n found the change rates fo be
‘dependent on alongshore position, as represented by the profile station number, and the added
width of the beach provided by each fill increment. To demonstrate this relationship, the rate of -
change in the +2-foot contour position was normalized by dividing the rate of change of the +2-
foot contour by the increase in beach width (see Table 1) and the resulting average normalized -
rates pIotted versus the profile station as shown in Figure 12. . :

Table 1. Post-fill rates of change in thc posmon of the +2-foot NGVD contour and normahzed
rates of change

e Fill Width | Recession Normalized
Profile | Fill (W) Rate (ER) Rate =
‘ ' () (ft/yr) ER/W
530+00 | Initial | ' 178 -52.4 -0.29
First Renourishment 145 -50.8 - -0.35"
Second Renourishment 113 . -42.2 -0.37
Average = ' . -0.34
535+00 | Initial 145 -41.2 : -0.28
First Renourishment 138 -50.6 -0.37
Second Renourishment | = 97 -29.3 -0.30
Average 032
539+00 | Initial - 105 .| -39.1 -0.37
First Renourishment - 129 458 -0.36
."/h\'{ Second Renourishment 73 -23.4 . -0.32
R g Average ' o -0.35
543+00 | Initial ' 66 - -35.8 ‘ -0.54
First Renourishment 98 -19.7 -0.20
Second. Renounshment 21 -12.5 -0.60
Average 045
347400 | Initial : -19 =219 -1.15
First Renourishment 30 -3.7 012
Second Renourishment -4 2.2 -0.55
Average ' -0.61
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' The solid blue line if Figure 12 runs through the observed average normalized recession rates of
the +2-foot NGVD contour presented in Table 1 while the red dashed line is a projection of the
normalize recession rates into the shoreline area fronting the Riggings. This projection was used
to estimate expected recession rates for the +2-foot NGVD contour (MHW shoreline) for various
fill widths with these projected rates given in Table 2,

' Table 2. Estimated recession 1 rates for the +2-foot NGVD shorelme versus fill width in the area
fronting the Riggings.
Profile Fill Width (feet)
B 25 50 75 100 - 125 150 175
550+00 -18.3 -36.5 -54.8 -73.0 -91.3 -109.5 -127.8
552+00 -20.3 -40.5 -60.8 -81.0 -101.3 -121.5 -141.8
553+00 -21.3 -42.5 -63.8 -85.0 -106.3 -127.5 -148.8
554400 | -22.5 -45.0 -67.5 -90.0 -1125 | -135.0 -157.5
555+00 -23.3 -46.5 -69.8 -93.0 -116.3 -139.5 -162.8
The estimated recession rates for a fill placed in front of the Riggings are only slightly less than
* the added beach width implying regardless of the added width of beach most of the added width
would be gone within a year to a year and a half.
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Volumeiric Changes Landward of the -2-foot NGVD Contour.

Volumetric changes landward of the -2-foot NGVD contour were analyzed in a-manner similar
to the changes in the +2-foot NGVD contour except rates of volume change following each
nourishment cycle were computed for all profiles even if they did not directly receive beach fill.
Plots of the cumulative change in volume above -2 feet NGVD and the linear regression rates of
volume change following cach nourishment operation as well as the pre-fill rates are given in .
Figures 13 to 20. ' '
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‘Figure 13. Cumulative volume change above -2 ft NGVD for profile 530+00.
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Figure 14. Cumulative volume change above -2 ft NGVD for proﬁl-e 535-+00.
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Figure 16. Cumulative volume change above -2 ft NGVD for profile 543+00.
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Figure 17. Cumulative volume change above -2 ft NGVD for profile 547+00.
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Figure 18, Cumulative volume change above -2 ft NGVD for profile 550400.
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Figure 20. Cumulative volume change . abovc -2 ft NGVD for proﬁle 555+00.

Table 3 provides a summary of the volume of material placed above the -2- foot dcpth contour for
- profiles 530400 to 547+00, the volumetnc; erosion rate of the material placed above -2 feet

NGVD, and the width of the construction berm created by the fill. As a matter of note, the total

volume of material placed on each profile out to the -20-foot NGVD-depth contour during each

nourishment operation was approximately twice the amount placed above -2 feet NGVD. For

example, the total volume placed on profile 530+00 during initial construction was 174.3 cy/lf

versus 80.8 cy/If placed above -2 feet NGVD. This same general relationship was observed at
-other profiles that included survey coverage out to the -20-foot depth contour,

" Surveys of proﬂlés 530+00, 539+00, and 543-+00 between April 1998 and September 2000, or
following the initial fill extended out to the -20-foot NGVD contour and were used to estimate
the total volumetric change on the profiles relative to changes above the -2-foot NGVD depth
contour, For these three profiles, the average volume change for the initial fill out to -20 feet
NGVYD was 1.7 times the rate observed above -2 feet NGVD. Again using profile 530+00 as an
example, the volume rate of change for the initial fill above -2 feet NGVD was -24.0 cy/if/yr
while the total volume change out to -20 feet NGVD was -40.6 ¢y/lf/yr, This average
relationship will be used later to estimate total volume losses for the southward extension of the
Kure Beach project.

The volumetric rate of erosion above -2 feet NGVD (ER) for profiles 530+00 to 547+00
following each nourishment operation (only initial for 547+00) were normalized by dividing the
€rosion ratc by the width (W) of the fill with the results provided in Table 3. The average ratio
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/“‘, of ER/W at each proﬁle station was plotted versus the profile station as shown in Figure 21. As
‘ can be seen on Figure 21, ER/W increases from profile 539+00 to 547+00. This general trend
was extended south to 1nclude the shoreline fronting the Riggings (red dashed line in Figure 21).
The projected ER/W values were used to estimate possible volumetric erosion rates above -2 ft -
NGVD for a fill placed south of profile 547+00 to profile 555+00. These prOJected volumetric
erosion rates for various ﬁll widths are given in Table 4. ‘

Table 3. Fill volumes above -2 feet NGVD, volumetric erosion above -2 feet NGVD fill w1dths,
and normalized volumetric erosion rates (ER/W)-for profiles 53000 to 547400,

76

‘ Volumetric Normalized
. Volume of fill Erosion Rate Width of Fill | Volumetric
Profile Fill Operation above -2 ft (ER) (W) Erosion
- NGVD (V) above -2 ft Rate
oy NGVD cy/ifiyr = (ER/W)
530+00 Initial 80.8 -24.0 178 -0.135
' 1¥ Renourishiment 44.1 -13.6 145 -0.094
2" Renourishment 37.4 C21.1 . 113 -0.187
Average 54.1 -19.6 145 -0.138
535+00 | Initial 47.5 -13.0 145 -0.090
1* Renourishment 42.4 -13.9 138 -0.101 -
2" Renourishment 37.6 -13.2 97 0.136 - |
Average 42.5 ~13.4 127 - . -0,109
539+00 Initial 42.2 -14.0 105 -0.133
P 1¥ Renourishment 386 - -12.1 129 -0.094
! 2™ Renourishment 23.8 1.5 73 20.103
Average ' 34.9 - -11.2 102 ~<0.110
543400 Initial 19.0 -11.3 66 -0.171
1* Renourishment 36.7 -6.2 08 -0.063
2™ Renourishment 7.6 -5.6 21 -0.267
Average 21.1 -7.7 62 -0.167
547+00 Initial 52 4.7 19 -(.247
T
) 17
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ER/W vs Profile Station
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Figure 21. Normalized volumetric erosion rate (= ER/W) versus profite station, Blue line is
observed and red dashed line is pIOJected south to include the nggmgs shoreline.

Table 4. Estimated volumetric erosion rates for various beach fill w1dths placed along the
Riggings shoreline. Volumetnc erosion rates apply to material placed above the -2-foot NGVD
depth contour.

_ Estimated. _Volumetnc Erosion Rate (cy/lffyr) above -2 feet NGVD
Profile - ER/W - for Beach Fill Widths =
(From Fig21).| 25 feet - 35 feet ' 50 feet
547+00 -0.247 6.2 , -8.7 : -124
S$50+00 |- -0.308 -7.7 : -10.8 -154
552+00 -0.348 -87 -12.2 -174
- 355+00 -0.408 -10.2 _-14.3 -20.4

The beach fill widths referenced in Table 4 represent the width of the construction berm. Asa
general rule, approximately 0.5 cubic yard/lineal foot of fill is needed above -2-foot NGVD for
each foot of width of the construction berm. Accordmgly, placement rates above -2 feet NGVD
for the 25-foot, 35-foot.and 50-foot beach wxdths given in Table 4 would be 12.5, 17 5,and 25.0
cubzc yards/hneal foot, respecnvely

Based on the volumetric rates of placement above -2 feet NGVD, the life of the fill along the
Riggings shoreline would range from about 2 years at profile 547400 to 1.2 years at profile
555+00. The recession rates for the +2-ft contour would seem to indicate the fill would be
essentially gone within | to 1.5 years. The reason for this apparent difference in the longevity of
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the fill based on recession rates for the +2-foot contour and volumetric €rosion rates is due to the

' normal adjustments in the shape of the beach profile that occur immediately following

placement. The fill templates for the Kure Beach project (Figure 1) included a construction
berm. The consfruction berm contains material that is expected to slough seaward as the fill

. matetial adjusts to 'wave and tide conditions. When placed, the slope of the material seaward of -

the crest of the construction berm is normally much steeper than the slope of the natural beach.
Over time, the fill material will assume slopes comparable to the slopes of the natural beach and
this post-nourishment adjustment is reﬂected in abnormally high recession rates of the upper -
portion of the beach profile. -

The estimated total volume losses, 1.e., outto -20 feet NGVD, for the various fill widths are
prowded in Table 5 with the total volume loss based on the 1.7 factor discussed above.’

Table 5. Estimated volumetric erosion rates out to -20 feet NGVD for various fill widths placed
along the Riggings shoreline.

Estimated Volumetm Erosmn Rate (cy/lf/yr) out to 20 feet NGVD .
Profile ER/W : for Beach Fill Widths =
‘(From Fig 21). - 25 feet 35feet - 50 feet -
547+00 -0.247 . -10.5 : - -14.8 21.1
550+00 . -0.308 . -131 -18.4 . -26.2
552+00 - -0.348 . -14.8 . =209 : -29.6
555+00. - 0.408 '-17.3 -24.3 . -34.7‘

N

General Assessment of Beach FlI] Performance in Front of the Riggings.

A beach fill placed dn'ectly in front of the Riggings would seemly have arelatively short

duration in terms of significant and long-term widening of the beach based on the information
provided above. However, the disposal of material north of the Riggings and the southward
transport of that material have reduced shoreline recession and volumetric changes in this area.
Prior to the construction of the Kure Beach project and the Fort Fisher revetment, shoreline
recession rates measured at profiles 550+00, 552+00, and 555+00 averaged -4.5, -6.2, and -6.9
ft/yr, respectively (USACE, Aug 2006). For the total survey period included in the USACE .
monitoring program (May 1995 to May 2007) shoreline change rates for these three stations have
averaged +0.1, +0.6, and +0.8 ﬁ/yr, respectlvely (see Figures 9 to 11) Le., all three profiles have
experlenoed relatlve stability. _

In essence, the south end of the Kure .Beach project acts as a “feeder beach” for the shorelines
located south of the project. The north wingwall of the Fort Fisher revetment may also have
some influence on the shoreline immediately to the north (see Figure 22) due to its seaward
protuberance, but this impact is believed to be relatively minor.
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Flgure 22. New Harover County 2006 aerial photo (New Hanover County GIS Online Mappmg
service).

The implication of the observed shoreline behavior fronting the Riggings during the post-Kure
Beach project period suggest one possible ameliorating measure for protection of the Riggings
~ would be to overfill the south end of the Kure Beach project beyond the limits authorized for the
USACE project. By adding more material to the south end of the Kure Beach pro_]ect this
section of the project would become an even more effective “feeder beach” as sedimeént transport R
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Figure 23. Offshore fill adjustiments at Profile .539+00 (direct fill area).
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Figure 24 Offshore fill adjustments at Profile 54300 (direct fill area).
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" off the end of the fill would increase and help maintain the beach fronting the Riggings The
creatlon of a larger “feeder beach” on the south end of the Kure Beach project could be '
combined with a relatively small beach fill directly in front of the Riggings. With the added
influx of material off the south end of the Kure Beach project, the performance of the fill dlrectly
in front of the Riggings should be better than that predlcted above.

Before formulating a plan involving direct placement of material in front of the Riggings and/or
the use of a feeder beach, potential impacts on the coquina rock outcrops must be considered.

Impacts'of Kure Beach Project on Coquina Rock Outlcrbps.'

The exact location of the coquina rock outcrops located bétween profiles 530400 and 555+00 is
not known. An estimate of the location of the rock outcrops was made from the USACE plan
drawings for the Kure Beach project which show some general outlines of the coquina rock. The
source of this information is not clear, however, the locations appear to be reasonable based on
. aerial photos of the area. ‘ :

Plots of the proﬁles taken between 539+00 and 555+00 before and aﬁer the initial, 1**
renourishment, and 2™ renourishment operations are provided on Figures 23 to 28 with rough
estimates of the location of the coquma rock outcrops, taken from the USACE design drawings,
indicated on each profile. The primary point of emphasis for these plots is to demonstrate the
apparent direct burial of the northernmost coquina rock outcrop durmg fill placement at profiles
~, 53 9+00 and 543+00 and secondary and ephemeral burial of the coquina rock outcrops south of
L the dlrect placement area.
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Figure 25. Offshore changes at Proﬁlc 547+00 south of direct fill area.
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F1gure 27 Offshore changes at Profile 552+00 south of direct fill area.
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Figure 28. Offshore changés at Profile 555+00 south of direct fill area.
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/“ Dunng each nourishment operation, the rock outcrops expenenced some direct and indirect
. i - burial between profiles 539+00 and 543+00. The greatest amount of direct burial cecurred -
during the 1¥ renourishment (June 2001 survey) which used material from the deepening of
. Wilmington Harbor. The material from the harbor deepening project was apparently finer than
the material obtained from the offshore borrow. area which resulted in rather flat fill slopes. The
direct burial associated with the harbor material was short lived as indicated by the October 2001
survey which indicated considerable deepening of profiles 539+00 and 543+00 between the +5-
foot and -5-foot NGVD depth contours. The initial fill and the 2™ renourishment profiles
assumed much steeper slopes during placement and appeared to closed with the pre-fill profile in
-water depths around -5 feet NGVD, resulting in ‘only minimal direct burial of the near shore
coquina rock outcrops. Post-placement adjustments of material from the offshore borrow area
 (initial and 2™ renourishment) moved sediment seaward resulting in-some indirect burial of the
rock outcrops. :

In the area south of the direct fill placement (profiles 547+00 to 555+00), offshore sediment
transport into the apparent outcrop areas was not as extensive and was probably associated with-
normal fluctuations in the near shore bottom due to changes in wave and tide conditions. One
- exception appears to be the June 2001 survey where considerable change was observed generally
. between 0 NGVD and -10 feet NGVD. Again, the June 2001 profiles reflect changes associated
withi the finer fill material obtained from the Wilmington Harbor deepening project. With a high
percentage of the material being displaced seaward during and immediately following placement,
this material obviously spread south rather rapidly resulting in the observed near shore changes.
,/-\ As was the case for profiles 539+00 and 543+00, the near shore accumulation of material caused -
. . by the harbor material was essentially gone by October 2001. Slmllar responses south of the
direct placement areas did not occur following the initial and 2™ renounshment due to the
apparent coarseness of the fill materlai :

-Summary of Impacts on the Coquina Rock Outerops.

Construction and subsequent periodic nourishment of the Kure Beach project has had some
direct and indirect impacts-the near shore coquina rock outcrops. Direct burial of the rock
outcrops appeared to be minimal when the coarser material from the offshore borrow area was
‘used compared to the impacts associated with the Wilmington Harbor material. Even with the
Wilmington Harbor material, the direct burial of the rock outcrops did not persist very long with ‘
" most of the material removed by normal littoral transport processes within 4 months.

-South of the direct placement area for the Kure Beach project, sediment transported off of the fill
did not produce any significant indirect burial of the near shore rock outcrops as profiles 547+00
t0 555+00 only experienced what appeared to be normal fluctuations. Again the orie exception
was following the 1® renourishment cycle, but this impact was of short duration. '

Riggings Beach Nourishment Plan.

The behav:or of the Kure Beach prolect and its 1mpacts on the shoreline and beach south of the
/—\pro_]ect area suggest beach nourishment could be used to prov1de some level of erosion protection
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for the Riggings. While direct placement of & massive beach fill in front of the Riggings would

not be practical due to high rates of erosion of the fill, 2 minimal beach fil], with a placement rate - - - -

of 25 cubic yards/lineal foot, together with the addition of matetial to the south transition section -
of the Kuure Beach project to act as a feeder beach, would appear to have the potential to provide
a reasonable level of erosion protection for the Riggings. This relatively small beach fill would
serve as a pilot or test project to determine the feasibility and effectiveness of the overall plan.
Post project monitoring would be conducted to document the performance of the fill and
determine if significant burial of the near shore coquina rock outcrops occur. In addition to the
_ profile surveys, pre- and post-nourishment biological assessments of the rock outcrops would be
performed by marine biologist. - :

Details of the pre- and post-construction monitoring program will be developed during the
permitting process. In general, characterization of the coquina rock habitat would be ,
accomplished by marine biologist trained in the procedures and methods of BEAMR (Benthic
Ecological Agsessment for Marginal Reefs) developed by Coastal Planning & Engineering, -
BEAMR involves a completed census of physical, abiotic, and biotic functional groups
(parameters) within each sample guadrat established along geo-referenced transects,

The proposed beach fill would begin at profile 530+00 with the additional volume rate of

~ placement gradually increasing from 0 to'25 cy/If at station 545+00 (end of the Kure Beach
* transition fill), The fill would continue at 25 cy/If between profiles 545+00 and 555+00 and then
_ transition to 0 cy/If at profile 560+00 located in front of the Fort Fisher picnic area. A typical

cross-section of the proposed fill is shown in Figure 29 with the preliminary layout shown in

Figure 30. The estimated total VOlume of the fill would be 50,000 cublc yards. :
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Figure 29. Typical cross-section proposed fill.
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Cost Estimate. Detailed cost estimates for the construction and pre- and post-construction -
monitoring have not been prepared at this time.  Based on bids received for the 2007 Kure Beach
renourishment, unit costs for the beach fill material could range from $5.00/cubic yard to .~
$9.00/cubic yard. The Corps of Engineers estimate for the 2007 nourishment was $4.60/cubic
yard; however, the low bidder offered $8.94/cubic yard. In thisregard, the 2007 Kure Beach
nourishment was one of three jobs included in the bid package, namely, Kure Beach, Ocean Isle,
and Carolina Beach, so the costs for the Kure Beach portion may have been inordinately high. -
The average unit costs received for the nourishment operation, including the Corps of Engineers
estimate, was approximately $7.00/cubic yard.” Accordingly, the cost for placing 50,000 cubic. -
yards between profile 530+00 and 560+00 could range from $250,000 to $450,000. In addition,
the Riggings HOA may have to pay for incremental mobilization and, demoblllzatlon costs
associated w1th the southward extension of the fill pmJect ' :

Pre- and post—eonstruetzon beach profile momtonng should not bé very expenswe and may well
be covered by the Corps of Engineers Fort Fisher monitoring program. The’ significant '
monitoring costs would be associated with the biological monitoring of the coquina rock outcrop.
Again, estimates of these costs cannot be made until input. is provxded from the various State and
- Federal resource agenc1es :

Predicted Fill Perfoxmance.

. Placement of 25 cy/If of fill would require a construction berm width of approximately 50 feet.
Accordingly, the predicted performance of the fill is based on projected volumetric erosion rates

- of the fill out to -20 feet NGVD (Table 5). Based on these pro;ected rates, the fill would
apparently be gone in about one year. "However, the rates given in Table 5 were developed
without the benefit of the additional material placed on thé south'end of the Kure Beach project
to serve as a feeder beach. The added influx of material off of the south end of the Kure Beach
project should reduce the predicted volumetric erosion and prolong the life of the fill, At this.

- preliminary stage of the plan development, ‘the impact of the feeder beach material has not been

" . addressed as this would require numerical modehng of the beach fill behav:or which is beyond
the scope of this prelumnary design. : .

Summary.

Construction of a minimal beach fill along the shoreline fronting the Rjggings Condominium
combined with a feeder beach added to the south end of the Kure Beach project appears to offer
some degree of erosion protection for the Riggings. The costs of providing the fill could
approach $500, OOO with additional costs assoc1ated with pre- and post-construetlon momtormg

There would be some impacts on the near shore coquina rock outctops due to direct and 1nd1rect
burial of these near shore features; however, the existing Kure Beach project is also having some
impact on the rock outcrops, -Should the Riggings proposal be permitted, pre- and post-

construction monitoring of the coquina rock outcrops provide detailed information on the degree oL
of the impacts of both the Kure Beach prcgect and the proposed southward extension. The
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e results of the coquina rock monitoring would provide information on the biological
- characteristics and importance of the near shore rock formations that is not presently available.
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Coquma Rock Outcrop Habitat Restoratlon Kure Beach, NC
Prepared for Riggings Homeowners Assomatxon, Ine.
by
Coastal Planning & Engineering of NC, Inc.

The Riggings Condominium was constructed in 1985 near the boundary between the
town of Kure Beach and the Fort Fisher State Historic Site (Fi gure 1). Erosion of the shoreline
fronting the condominium became an immediate problem promptmg the Riggings Homeowners |
Association (Riggings HOA) to obtain a permit from the State in 1983 to construct a sand bag
revetment. Over the years, the nggmgs HOA has sought and been granted permit extensions for
the sand bag revetment.

F:gure 1. Locat:on map.

88




‘*ll5f-

The shoreline frontmg the Riggings Condominium is umque as it contains an intertidal
and subtidal coquina rock outcrop that extends from the beach into the surf zone. According to
the State’s Coastal Habitat Protection Plan'”, the outcrop “supports a diversity of organisms such
as starfish, anemones, sea urchins, crabs, octopi, and numerous fish species.” In addition to -
. providing a unique habitat not found along other sections of the North Carolina coast, the
.coquina rock outcrop also has a major influence of shoreline processes in the area. Over the
years, the coquina rock outcrop appears to have suffered some deterioration due in part to man's
activities and the constant exposure to ocean waves, currents and coastal storms,

~ Based on historical accounts, approx:matcly 6,000 cubic yards of coquifta rock was
removed from the beach northeast of Fort Fisher around 1926 . The rock was used for road
base along a section of US Highway 421 that passes through the area. Immediately following .
the removal of the coquina rock, the shoreline fronting Fort Fisher be%an to erode at an
inordinate rate, receding approximately 280 feet between 1926 and 1931, Erosion of the
shoreline fronting the Fort Fisher State Historic Site continued, resulting in the loss of some of
the remaining earthen mound fortifications. In 1996, a 3,040-foot long rubble mound revetment
was constructed along the historic site shoreline to protect the remaining fort:ﬁcatlons

The erosion of the Fort Fxsher shoreline cventually began to impact the shoreline north of

the historic site exposing two coquina rock outcrops as shown on a 1956 acrial photo of the area -
(Figure 2). The southemmost outcrop effectively functioned as a groin for several years as
evidence by the condition of the shoreline in 1963 (Figure 3). . Between 1963 and 1985 (Figure
4), the southemmost outcrop appeared to diminish in size which lessened its ‘influence on the
shoreline to the north. 1In this regard, the coquina rock is very friable and is easily eroded by
constant wave action, currents, and occasional coastal storms. As the shoreline north of the fort
continue to erode, the second or northern outcrop began to have a greater influence on the
“shoreline by impounding material to the north. With the southemn outcrop slowly decreasing in
_ size, its ability to retain material also diminished. This combined with the entrapment of
material north of the northemn outcrop induced accelcrated erosion of the shorelmc fronting the
Riggings Condominium.
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' /‘\\" .
S
Figure 3. 1963 aerial photo showing coquina rock outcrop south of the Riggings Condominium
property and relatively wide beach north of the outcrop. (Photo from US Army Corps of
Engineers, Wilmington District). . : .
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Figure 4. 1985 aerial photo. (Photo frO US Army Corps of Engi;leers,_w_ilmington District).




Figure S. _Existing shoreline condition. (Photo from Google Earth).

The current condition of the shoreline fronting the Riggings Condominium is shown en
Figure 5. The rock outcrop south of the Riggings Condominium shown on Figure 5 appears to
be considerably smaller than that shown on the 1963 photo (Figure 3) while the northern outcrop
has becomne more prominent. Ground level photos of the northern outcrop, taken on December

"12, 2006, are provided on Figure 6 while a view looking south toward the Fort Fisher revetment

is provided on Figure 7. The ground level photos of the nerthern outcrop support its groin-like
characteristics. Also, there is clear evidence that this outcrop is also undergoing erosion as large

6

93




~120- .

‘chunks .of rock were observed along the beach fronting the Riggings Condominium. To the
south of the Riggings Condominium, the rubble mound revetment protecting the Fort Fisher
State Historic Site now extends into.the surf zone during high tide as a result of continued
shoreline erosion fronting the Riggings' Condominium and appears to be exerting groin-like

influences on the shoreline.

o4
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project would take place along the shoreline located between the two existing outcrops as shown
on Figure 8. As a matter of reference, the distance between the two rock outcrops is

approximately 650 feet while the length of the proposed artificial reef would be around 250 féet,
the width of the Riggings Condominium property. : '

The proposed reef shown on Figure § is only conceptual. Detailed design and
development of the habitat restoration plan will consider a wide range of possible reef
configurations, lengths, and locations in order to-develop a project that would provide the
greatest level of environmental enhancement and protection to the existing rock outcrops. :
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Detailed development of the habitat. réstoration plan will require a considerable amount
of geologic, engineering; and environmental investigations. Of prime consideration is the
installation of artificial units that would be fully compatible with the existing rock outcrop and
provide a habitat comparable to the natural rock outcrops. Stability considerations will also be
paramount to assure that the artificial units remain in place during severe storm conditions.’
Steps that would be taken to fully develop the habitat restoration project are presented later.

While there are a'multitude of possible artificial units that could be used to construct the
artificial nearshore reef such as marine limestone, concrete slabs granite units, etc., the present
concept is based on using a propriety unit know as Reef BaIIs . A photograph of typlcal Reef
Balls, which are made of concrete, is provided on Figure 9. Reef BaIls come in various sizes
as shown in. Table 1 which. was copied from the Reef Ball Foundation website

(http://www.artificialreefs. org{mdex himi).

‘ Table 1 ‘
Reef Ball™ Specifications

10
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Figure 9. Reef Balls ™ ready for installation (source: http:/fwww artificialreefs.org/index htmp).

Due to sfébilit‘y considerations; the style of the Reef Balls needed for the restoration
project could range from the Goliath (6 feet wide x 5 feet high) to the Reef Ball (6 feet wide x

© 3.8 feet high). The crest elevation of the artificial reef would be at or just below mean tide level,

Accordingly, the reef would be constructed in water depths of between 4 and 5 feet relative to
mean tide level. :

Typxcal installations of similar reefs have included 3 to 5 rows of reef balls resultmg in
widths of the order of 18 to 30 feet. Two examples of nearshore reefs constructed in water
depths similar to conditions existing offshore of the Riggings Condominium are shown on
Figures 10 and 11, In both instances, the artificial reefs were situated approximately 100 to 110
feet seaward of the pre-placement shoreline. Dcpendmg on the final len%l? of the artificial reef
and the number of rows of Reef Balls, between 125 and 150 Reef Balls'™ would be needed to
construct the artificial reef along 250 feet of shoreline immediately offshore of the Riggings
Condominium. Costs for the nearshore reef would depend.on its szze and environmental site
conditions. Information in an internet brochure by The Reef Company gives a range of costs
from $200,000 to $1,000,000 for a 100 meter (328-foot) long nearshore artificial reef. -

11
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Figure 10. Examp!e of nearshore reef constructed w1th Reef Balls Gran Dornuucus Beach
Resort, southern shore of the Dominican Republict®

Figure 11. Example of nearshore reef constructed with Reef Balls' 0 Mamotl Resort, Grand
Cayman®™, 7 :
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Engineering and environmental cons iderations that would be, .undertaken to fully develop

the coquina rock restoration plan mclude but are not necessarily hmlted to the following:

1. Meetings with various state and fé:deral resource agencies to obtain their input,
concerns, and suggestions regarding the design of the artificial reef and its potential
positive and negative impacts.

2. Hydrographic and topographic surveys of the area situated between the two outcrops. -
The topographic survey would extend landward to the seaward face of the structures
while the hydrographic survey would extend seaward to approximiately the 25 foot depth
contour measured relative to the North American Vertical Datum (NAVD). If conditions
allow, the hydrographic survey would be conducted using multibeam technology in order
to capture the 3-dimensional characteristics of the rock outcrop beléw the water surface.

3. Subsurface investigations to determine the thickness of the rock outcrops and other

foundation conditions required for the design of the artificial reef. -

~ 4, Assessment of wave and water level characteristics for both normaf and storm

conditions. This information would be used to determine the stability requirements of the

" artificial reef units (natural or man-made) as well as the wave cnergy transnusswn

through and over the reef.

5. Evaluation of changes in the sizé of the coquina rock outcrops and changés in the
shoreline over time using aerial photos.

6. Evaluatlon of the potential impacts of the reef on sedlment transport upcoast,
downcoast, and immediately landward of the reef. This evaluation would be used to
predict possnbie negative and positive shoreline impacts due to the reef.

7. Documentation of the flora and fauna using or associated with the rock outcrops.

13
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. STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
_ : SUPERIOR COURT DIVISION
COUNTY OF NEW HANOVER : 07-CVS-1865

STATE OF NORTH CAROLINA, ex rel.,

WILLIAM G, ROSS, JR., Secretary,

DEPARTMENT OF ENVIRONMENT

AND NATURAL RESOURCES, ‘
Plaintiff, :

V.

RIGGINGS HOMEOWNERS, INC.,

s .

_Defendant; ,
' AFFIDAVIT OF TOM JARRETT
TOM JARRE'IT, being first duly sworn, deposes and says:

;f’ f\‘ 1 am Tom Jarrett, a foxmer member of the Uni;eci States Army Corps of Engineérs, and 1

possess unique knowledge rgiated to the Riggings Condominiums. 1 am over the ége of eighteen
'(18) and competent to testify to the matters contained her;ain. It is my testimony that the
- Riggings’ sandbags have not héd Aa'ny. delete_:ribus cﬂ‘ecf on surrounding property nor have tﬁéy
" come into contact with the Atlantic Ocean except during major storm events.

AND FURTHER THE DEPONENT SAYETH NOT.

This the AQ day of SeptembeW

TOMIRRRETY

Sworn to and subscribed before me '

This th (jddr of September, 2007, _
. Is ; ay 3!3 \}\\Q-?‘BECCA 3(:/// '

‘NOTARY PUBIAC | iz Noree

TN e . . :f-
A My Commission Expires:J & 7/470 s . %?,4' A . -gs_
o 7 % A
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* STATE OFNORTH CAROLINA . IN THE GENERAL COURT OF JUSTICE

: . , SUPERIOR COURT DIVISION
COUNTY OF NEW HANOVER : o - - 07-CV8-1865

STATE OF NORTH CAROLINA, ex rel.,

WILLIAM G. ROSS, JR., Secretary,

DEPARTMENT OF ENVIRONMENT

AND NATURAL RESOURCES,
Plaintiff,

\2

RIGGINGS HOMEOWNERS, INC.,

Nt Sl S gt St Seaputt” Sl Sl mnat S St vt

.. Defendant, ‘ 7 _
AFFIDAVIT OF JOHN PA_R_NELI;. '
JOHN PARNELL, being first duly swomn, deposes and says:
Tam john Parnell and have been a resident of the Riggings Condominiums, I am over the
‘age of eighfec;,n (18) and comipetent to testify to the matters contained herein, At a Riggings
Homeowners' Association Meeting in 20?6, I voted “No” towards -accepting the FEMA pre-
disaster grant because 1 lacked the financial capability to provide’ ilie_funds necessary fo-;-
relocation. - | | - |

AND FURTHER THE DEPONENT SAYETH NOT.

 This the/_ day of September, 2007,

© Sworn to and Subscribed beforc me

This the | day of September, 2007, &6{{""'@'1{3;3,
(Santn Q. Bradden]
- 4 w-. TAR : [

Fa; ‘\0 o %

NOTARY PUBLIC _ A P

=¢=¢.'.. PUBL\G s =5

My Comrmss:ou Expn"es , 2‘ ~| g o N ,.-;{(\f

| - YoNOvEn O
q 'mV"E.ﬁ“““
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TN ' o | - .
‘.| STATE OF NORTH CAROLINA ~. IN THE GENERAL COURT OF JUSTICE

: . L SUPERIOR COURT DIVISION

COUNTY OF NEW HANOVER : 07-CVS-1865

STATE OF NORTH CAROLINA, ex rel. )
WILLIAM G. ROSS, JR., Secretary, )
DEPARTMENT OF ENVIRONMENT )
AND NATURAL RESOURCES, )
T )
Plaintiff, )
)

v, )} -
: , )
'RIGGINGS HOMEOWNERS, INC., )
: )
)

Defendant. , ‘
AFFIDAVIT OF PATTY FOREST
PATTY FOREST, being first .duly sworn, deposes and says:
I am Patty Forest and have been a resident of the Riggings Condominiums since they
‘were constructed; 1 am over the age of eighteen (18) and competent to trestify to the matters
contained hf.;rein. At a Riggings Horﬁeowrieré’ Association Meeting in 2006, 1 voted “No”
_' tox;vards gccepting the FEMA pre-disaster grant because I lacked the financial capability -tor
provide the ﬁmds necéssary for relocation,
AND FURTHER THE DEPONENT SAYETH NOT.

This the | Jday of September, 2007.

| St cad
PATTYF ST = o
Sworn to and subscribcd before me

. ‘“l'l“llu'%"
This the () day of September, 2007, R BRADGS,

/

-

“—~NOTARY PUBLIC _
’ . 3 S &
My Commission Expires: [é ~1€ - "':97’ \S\;\ ‘;

-----

T
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STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
' . , SUPERIOR COURT DIVISION
COUNTY OF NEW HANOVER : 07-CVS-1865

RIGGINGS HOMEOWNERS, INC,,

STATE OF NORTH CAROLINA, ex rel., )
WILLIAM G. ROSS, JR., Secretary, )
DEPARTMENT OF ENVIRONMENT )
AND NATURAL RESOURCES, ' Y
| | | )
Plaintiff, )
’ )
V. )
|
)
)
)

Defendant,

AFFIDAVIT.OF SANDY TEMMA

SANDY IEMMA, being first duly sworn, depc')ses and says:

I am Sandy lemma and havg been an owner of the Rigginés Condominiums since they -

were constructed. I am over the age of cighteen (18) and éompetent. to t_es.tif"y_to the matters

contained hercim At a Riggings Homeowners’ Association Meeting m 2006, I voted “No”

towards acceptmg the FEMA pre-disaster grant because I lacked. the financial capabzlrty to

provide the funds nw%sary for relocation.

AND FURTHER. THE DEPONENT SAYETH NOT..

Thls the./77 day of September, 2007,

>/§y_d{1 Kszxt%mf_cz_, |

SANDY IEMMA
Swomtoandsubscribed béf‘oreme 7 e
_Th131:hc/7 day of September, 2007 . | ‘?" S
7@2&& i K/M/f/ T
NOTARY PUBLIC _ S - B
MComncomnrany |

My Commission Expires:
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L CRC-VR-06-33
- STAFF RECOMMENDATION
ATTACHMENT E
Other Exhibits
Inéluding:

-July 10, 2006 letter from DCM to Petitioner, with attachments
-August 15, 2006 NOV letter from DCM to Petitioner =
/\September 18, 2006 CNOV letter from DCM to Petitioner
'-CRC’s Final Order for Variance 05- 02 .
-CRC’s Final Order for Variance 03-06
-CRC’s Final Order for Variance 01-15
-CRC’s Final Order for Variance 00-10
- _Information from the Coastal Habitat Protectmn Plan Hard

Bottom Chapter
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NCDEﬁTz | | |

North Carolina Department of Environment: and Natural Resources
: Division of Coastal Management _ S
Michael . Easley, Governor : Charles S. Jones Director William G. Ross Jr., Secretary

Huly 10, 2006

CERTIFIED MAIL # 7004 2890 0002 3425 1661
‘RETURN RECEIPT REQUESTED

Ms. Jean Cashion, President
Riggings Homeownérs’ Association
1437 Fort Fisher Blvd.

" Kure Beach, North Carolina 28449

Re: Removal of Sandbags
Riggings Condominiums -
New Hanover County

Dear Ms..Cashion:

[n July 2004, the Town of Kure Beach was awarded a $3.6 million dotlar FEMA grant to acquire the current site of the,” ™
- Riggings Condominiums once the buildings are relocated across NC Highway 421.. The grant included approximately
million doilars from FEMA and a $904,406.00 local in-kind match, whicl was to be achieved by the Riggings’ donation of
its oceanfront parce! after the condominiums were relacated. On February !4, 2005, the Riggings Homeowners’ :
Association filed a Variance Request with the Director, Division of Coastal Management to n!!ow the existing sandbags to
remain in place until the condominiums could be relocated across the street. As you are awarg, this was the fourth such
Variance Request by the Riggings Homeowners’ Assomatton for extens:ons of the deadlines for removal of the sandbags

which have been in place since 1985

* The North Carolina Coastal Resources Commission (CRC) heard the Petition for Variance by the Riggings Homeowners’
Association on April 8, 2005 in Morehead City, North Carolina. The CRC granted the variance from T15A NCAC
TH.1705(a)(7} in a Final Order dated April 25, 2005, signed by Courtney Hackney, Chairman of the CRC. The Final
Order allowed the sandbags to remain in place until the FEMA grant expired and required the R:ggmgs Flomeowners’ -
Association to remove- the saridbags prior to the expiration of the grant. : :

On May I, 2006, the Riggings Homeowuers’ Association notified the Town of Kure Beach that twenty four homeowners
of the Rigpings voted “No” toward accepting the FEMA pre-disaster grant and that legal issues regarding transfer of deeds,
financial issues, time and various other factors have made acceptance of the grant impossible for many homeowners.

On May 17, 2006, Mr. Tim Fuller, Mayor, Town of Kure Beach, notified the N.C. Division of Emergency Management
(NCEMI) that the Town had been informed by the Board of Directors of the Riggings Homeowners' Association that the
Homeowners® Association had not gotten sufticient voluntary participation to fulfilt the terms of the FEMA grant to
refocate the Riggings and was therefore unable to continue with the grant. The Town of Kure Beach, as agent for the grant,
requested that the grant be terminated and that funds be made available to other applicants vr programs. :

, 106 ,
o Y37 Sardeal Orue Extenacn, W omtington, Nerk Caroling 28403-2245 _
Phcne.élo-gi -T98-72 15 Fax: 310-385-2864 Y Internet: www.noceastalmanagement.nat
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M. Jean Cashion, President
/Owings Homeowners® Association
w7 10,2006

Page Two

On June 20, 2006 Mr. Chris Crew, State Hazard Mitigation Officer with the N.C. Division of Emergency Management,
notified the Division of Coastal Manageinent that the grant had been terminated. Mr. Crew stated that notwithstanding the
June 30, 2007 expiration date of the grant agreement between Kure Beach and NCEM, the grant would be closed out”

ctfet_,tm. June I, 2006.

This Office has recently received a request from Mr. Michael Bledsoe, Sr., Acting Property Manager for the Riggings, to
.replace additional sandbags which would supplement an eartier authorization given by this office on April 17, 2006, to
repair 15 snndba-gs damnged by Hurricane Ophelia.

This letter is to notlﬁ/ you that all existing sandbags located at the Riggings Condominium site must naw be removed.  The
requirement for the removal of the sandbags is based on the following: 1) the conditions of the CRC Final Order dated
 April 25, 2005 required that the sandbags be removed prior to the expiration of the FEMA grant; 2) the FEMA grant was
terminated by the NCEM, at the request of the Town of Kure Beach, acting as agent for the Riggings Homeowners’
Association; and 3) the FEMA grant expired on June 1, 2006, when it was officially closed out by NCEM. All existing
sandbags must be removed within 30 days of receipt of this letter to avoid a Notice of Violation, civil penalties and/or an
injunction. This letter is also to notify you that because the time period for the sandbags remaining in place has expired, no
additional sandbags may be installed. Please keep in mind that the requirement to remove the sandbags does not eliminate
your ability to protect the threatened structures by the creation of protective sand dunes pursuant to N.C.G.8. § 113A-103

(5)(b)(5)

_ 1 .¢e attached copies of the above-mentioned documents and letters for your conventencc Piease call me at (910) 796-
7266 if you have questions concerning this matter,

Sincerely,

District Manager

ENCLOSURES

ce: - Charles Jones, DCM

Ted Tyndali, DCM

Jilt Hickey, DOJ

Chiristine Goebel, DOJ

James E. Wal[ace (ch,:stn.n,d Agent, R:fmmns Homeowners, Inc.)
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The Riggings Home Owners Association
1437 Fort Fisher Blvd.
P.O. Box 157

o . GED MAT 2O
Kure Beach, NC 2844§t ECEIVED W7 2.

May 1, 2006

- TO: | .Mayor Tim F_ulier'
Town of Kure Beach Commissioners
Stacey Fuller, Mitigation Specialist

FROM:  Jean Cashion, President of The Riggings HOA DQM/ (Crodo
RE: FEMA Grant for the Riggings S | '

I am writing to let you know that twenty four homeowners of the Riggings voted
“No" toward accepting the FEMA pre-disaster grant. There were also ten
homeowners who were either absent or failed to turn in their proxy for the meetmg

-1, as well as, our entire board of directors and_homeowners appreciate the many
hours of time spent workirig on our behalf regarding the grant. Unfortunately legal
issues regarding transfer of deeds, financial issues, time, and various other factors
have made acceptance of the grant impossible for many homeowners.

We are very well aware of the serious problem of erosion and w:ll continue {0 work
toward a workable and acceptable solution: We also look forward to working with
Mayor Fullér and Commissioners for the Town-of Kure Beach as we move forward
to solve our problems. Words can only convey a portion of the gratitude that we
feel for the help that we have recetved from all of you. Kure Beach ts indeed a most
wonderful place to Iwe

Thank you for your help and please call me at 919-776-7019, if you have any -
questions.
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. - Toww OF KURE BEACH

117 SETTLERS LANE » POST OFFICE BOX 3 » KURE BEACH. NORTH CAROLINA 28448
TELEPHONE {910) 458-8216 » FAX (310} 458-7421

May 17, 2006 . ' - “RE: .

: > . .
Ms. Swey Fuller RE CEIVED ‘},U” IR
N.C. Department of Crime Control and Public Satety
Division of Emergency Management
1830 B Tillery Place
Raleiph. N.C. 27604

—
g

Subject: FEMA Pre-Disaster Mitigation Grant - o i
The Riggings. Kure Beach. N.C. - ' ‘ |

" Dear Ms. Fuller;

We have been informed by the Board of Directors of the Riggings Homeowner's ~
~Association that they have not gotten sufficient voluntary participation to fulfill the terms
~ of the FEMA grant to relocate the Riggings and are therefore unable to continue with the

grant, '

The Town of Kure Beach, as agent for the grant, hereby requests that vou terminate this
grant and make the funds available to other applicants or programs.

Thank vou for all vour help on this project. Everyone involved made a great effort 10
make this a successful example of pre-disaster mitigation. We look forward to working
~ with you again in the future. :

~ Sincerely,
~Town of Kure Beach

TRl

Tim Fulier
Mayor

ce: Ms. Mary Ellen Stevens-Sinunons. Office of Congressman Mike Mclntyre
Ms. Jean Cashion. Riggings Homeowner’s Association




North Carolina Department of Crime Control and Pubhc Safay
- Division of Emergency Manugement

Michacl F. Eusley. Govemor C : : H. Douglus Hoell. Jr., Director
Bryan E. Beatty, Secretary ’

June 20, 2006
Jim Gregson '
NC Division of Coastal Managcment
{27 Cardinal Drive
Wilmington NC 28504

RE: FEMA Pre-Disaster Mitigation Grant # PDM-C—PJ-04-\IC-2,003-00{)1
Town of Kure Beach, NC acquisition and demolition of Riggings Condominiums

Mr. Gregson:.

Per our telephone conversation, this letter will confirm that the above referenced grant has been
terminated. Pursuant 10 the terms of the grant agreement between NCEM and the Town of Kure Beach,
Kure Beach has withdrawn the project and asked that the North Carolina Division of Emergency .
Munagement as Grantee retumn the obligated Federal sha.re of funds to thc Federal Emercency T
Management Agency.-

‘Notwithstanding the June 30, 2007 expsrauon date of the grant agreement between Kure Beach
and NCEM, we will notify FEMA of the town’s withdrawal and make arrangements 1o return obligated
funds and close out the grant effective June 1, 2006, the date we received the request from Kure Beach as -
Subgrantee. .

Please let me know if | may provide you with any further information.

| S_incefely.

<M e
" Chris Crew, CFM
State Hazard Mmoanon Officer

Copy to Tim Fuller, Mayor. Kure Beach

MAILING ADDRESS:

" LOCATION: ’ <
4716 Mail Service Center ) ’

1330-B Tillery Place .

Raleigh, NC 27699-4716 ‘ v i NC L rinte Cottrd ar ~ Raleigh, NC 27604-1356 R
Telephone: 919-715-3000 ' An Egual OpportunityiAltiemative Actior Employer _ Fax: 919-733-6129
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P . RECEIVED
' - | AWA | | AUG 1 S Zu'u'ti '
NCDENR s ATTORNEY GENERAL

- North Carolina Department of Environment and Natural Resourcesz'nwronmentat Division

_ Division of Coastal-Management
Michael F. Easley, Govemnor - Charles S. Jones, Director‘ William G. Ross Jr., Secretary

NOTICE OF VIOLATION
- August 15, 2006

CERTIFIED MAIL #7004.2510 0001 8280 0260
RETURN RECEIPT REQUESTED

Riggings Homeowners' Association
cio Ms. Jean Cashion, President
1437 Fort Fisher 8ivd,

iure Beath, North Carcling 26449

RE: VIOLATION(S) OF CAMA GENERAL PERMIT NO. 13355-D
CAMA VIOLATION #06-71-D -

# 7, Dear Ms. Cashion:

This letter confirms that on August 15, 2006, Robb Mairs, Field Representative with the Division of Coastal ~
Management, was onsite at your property located at the Riggings Condominiums adjacent to the Atlantic’

- Ocean lacated in or near Kure Beach, off Fort Fisher Blvd, New Hanover County, North Carolina. The
purpose of the visit was to monitor the permitted development of the temporary erosion control structure
(sandbags) adjacent to the Atlantic Ocean. Please reference my July 16, 2006 letter to you concermng the
required removal of the temparary erosion control structure. The July 16, 2006 letter notified you that the
structure must be removed within 30 days of recerpt of the tetter to avoid a Notice of Vso[ation civil
penalties andfor an tnjunctton :

Information gathered by me for the NC Dwision of Coastal Management shows that you have vrolated the
terms or conditions of CAMA/Dredge and Fill State Permit No. 13355-D which was issued to you by the
Coastal Resources Commission and the North Carolina Department of Environment and Natural
Resaouices. | hersoy requsst that you immediately CEASE AND DESIST such viclation(s} and comply with
the terms and conditions of the above permit S :

- On December3 1994, State Permit No. 13355-D was issued o The Rtggtngs Homeowners' Assocratton

for the installation of new sandbags adjacent to the Atlantic Ocean on property located in New Hanover

County, North Carolina, off Fort Fisher Blvd. This permit was issued for a CAMA Major Development in an

Area of Environmental Concern, in accordance with North Carolina General Statutes (N.C.G.S.) 113A-118,
and for excavation' and filling, N.C.G.S. 113-229(a ). This permit included the following terms and-

~—~, conditions(s):

" 1. A temporary erosion control structure may remain in place for up to two years after the date of

) approvat if it is ‘protecting a building with a total floor area of 5000 sq. ft. or less, or for up to five

years i the building has a total floor area or more than 5000 sq. ft. A temporary erosion control

structure may remain in place for up to five years if it is protecting a bridge or a road. The property

127 Cardmai Drwe Ext, thmrngton North Carolina 28405-38 5
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Ms. Jean Cashicn
" August 15, 2008 L o
Page 20f 4. -

owner shall be responslble for removai of the temporae,r structure within 30 days of the end of the
allowable time pericd. :

For the following reasons, you are in violation of the above terms and conditions(s) of your permit:
1. The Riggings Homeowners' Association was granted four varfances from the Coastal Resources
~ Commission (CRC) allowing the time period for removal of the sandbags authorized under CAMA
General Permit No.13355-D and the preexisting sandbags and to be extended. The last CRC
Variance, issued in a final order dated April 25, 2005, allowed the sandbags to remain in place until
the expiration of a-FEMA grant which was awarded to the Town of Kure Beach to acquire the
current site. of the Riggings Condominiums once the bulldmgs are relocaled across NC Highway
421.~ :
2. Mr. Chris Crew, State Hazard Mitigation Officer with Ehe N.C. Dlwslon of Emergency Management,
notified. the Division. of Coastal Management that the FEMA grant had been terminated effective
June 1, 20086,
3. My July 10, 2006 letter notified you that the sandbags must be removed within 30 days of the
receipt of the letter that was delivered by the t.S. Postal Service on July 14, 2008.
4. An inspection cf the property on August 15, 2006 revealed that the sandbags had not benn
- removed.

If the terms and conditions of a permit are not complied with, the permit is null and veid from the date of its
issuance. To comply with the terms and condition(s) of the permit issued to you, you must: ‘ ‘
1. Remove all existing sandbags at the Riggings Condominium site. The method of removal of the
sandbags must be coordinated through and appioved by the Division of Coastal Management prior .
to the placement of heavy equmment on the ocean beach. '

If you infend to cooperate with this request, pIease Sign"one of the attached Restoration Agresments and
return it in the enclosed, self-addressed envelope within ten (10) days of receipt. of this letter. Failure to
comply with this request or respond back to this office prior to the requested deadline with an acceptable
schedule for compliance will be interpreted as a refusal to cooperate and will result in a Notice of
Continuing Violation, as well as a court injunction being scught ordering compliance.

- A civil penally of up lo Twenty-Five Hundred Dollars ($2500) may be assessed, or an injunction or crimingl
penalty may be sought against any person who violates a CAMA Major Develooment permit. itis the policy
of the Coastal Resources Commission to assess a minimum civil penalty of $352 against all viclations.
This is done to recoup some of the costs of investigating violations and/or to compensale the public for any-
damage to its natural resources. YWhether a higher amount will be assessed will depend on several facfors,

" including the nature and area of the resources that were affected and the extent of the damage to them. If
restoration of the affected resources is requested but is not undertaken or completed safisfactorily, a
substantially higher civil penally will be asséssed and a court injunction will be sought ordering restoration

. {N.C.G.8. 113A-126). In addition, criminal penalties, damages, and/or an injunction may be sought against

any person who violates.a Dredge and Fill Permit in accordance with N.C.G.S. 113-229(k) and ()). |

The refevant statuies and regulations are avallable from this office, and | am.willing to assist you in
complying with the requirements of these laws. “A site inspection will be made in the near future to
determine whether this REQUEST TO CEASE AND DESIST has been compl:ed W|[h } request that you
contact me lmmed:aiely

127 Cardinat Drive Ext,, Wt[mmgton North Carolina 28405-3845 .
Chene: (910) 796-7215\ FAX: 910-350-2004 \internat: www.nccoastaimanat 112

—+




_1.39~'

Ms. Jean Cashion
7~ August 15, 2006
Y ! Pagelofd

Thank you for your time and cooperation in resolving this important matter. If you have any questions about
this or related matters, please cail me at (910) 796-7215. Upon completion of the restoration as requested in .
the Restoration Plan Agreement to the satisfaction of the Division of Coastal Management, you wili be

notified as to the amount of the civil assessment for failure to act in accordance w:th the terms, conditions, or
requirements of such permit,

Sincerely, -
.\\. _ Q“W .

“\ i
Jlm)Greason
“istrict Manager

7N Cc: Ted Tyndall, Assistant Director, DCM
R Roy Brownlow, Compliance Coordinator, DCM
- Jill Hickey, DOJ
Chiristine Goebel, DOJ
James E. Wallace {Registered Agent, Riggings Homeowners, Inc.)
William G. Wright (Shipman and Wright)

ENCLOSURE
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Ms. Jean Cashion
-August 15, 2006
Page 4 of 4

RESTORATIOM PLAM AND AGREEMENT"
' For
ngg:ngs Homeowners’ Assaciation Property
CAMA Violation No. 06-710 :
Property Iocated at 1437 Fort Fisher Blvd., New Hanover County

All existing sandbags at the Riggings Condominium site must be completely removed. The method of

removal of the sandbags must be coordinated through and approved by the Division of Coastal

Management pnor to the placement of heavy equment on the ocean beach.

l, Jean Cashion, as President of the' Riggings Homeowners' Association, agree to remove all existing .

sandbags at the Riggings Condomlmum site and fo coordinate the remova! W|th the Division of Coastal
Management. -

We agree to complete this restoration to the satiernctlon of the DIVISlOﬂ of Coastal Management (DCM) by -

September 15, 2008, or provide an' expianation for non-compliance and a reasonabie request fer time
extension. When corrective actions are complete, | will notify the DCM so the work can be inspected.

SIGNATURE:

DATE:

it is the policy of the Coastaf Resources Commfssioh to levy @ minimum civil assessment $350 and higher against all violations

of this lyoe depending upon-the damage to the resources. If restoralion is not.undertaken or sansraclonfy complzied. a 7

- substantially higher civil assessment will be levied and an injunction sought to require restoration.

. 114 :
127 Cardlnal Drive Ext., Wilmington, North Caroling 28405-3845 .
Phone: (910} 796 7215\FAX 910-350-2004 \ Internef: www. nccoaslalmunacnm entnst
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NCDENR

North Caroima Department of Envirohment and Natural Resources

_ Division of Coastal Management
Michael F. Easley, Governor Charles S. Jones, Director William G. Ross Jr., Secretary

NOTICE OF CONTINUING VIOLATION
September 18, 2006 ‘

CERTIFIED MAIL #7006 0100 0000 0881 9774 - . RECEIVED
RETURN RECEIPT REQUESTED - o

SEP 2 1 2006
Riggings Homeowners’ Association - L
¢/o Ms. Jean Cashion, Président , ' _ N. %ﬁggggﬁ; gﬁﬁ%ﬁﬁ‘
PO Box 157 : ' _ 7 _ _

Kure Beach, North Carolina 28449

RE:- NOTICE COF CONTINU!NG VIOLATION 'AND REQUEST TO CEASE UNAUTHORIZED
DEVELOPMENT CAMA VIOLATION #06-71-D

7 Dear-Ms. Cashion:

This letter is in reference to the Notice of Violation that was issued to you on August 15, 2006 by the
North Carolina Division of Coastal Management for unauthorized development in violation of the
Coastal Area Management Act (CAMA). The violation occurred onsite your praperty located at the
Riggings Condominiums adjacent to the Atlantic Ocean located in or near Kure Beach, off Fort

~ Fisher Blvd., New Hanover County, North Carolina. :

Information gathered by me for the NC Division of Coastal Management shows that you have
viclated the terms or conditions of CAMA/Dredge and Fill State Permit No. 13355-D which was
issued to you by the Coastal Resources Commission and the North Carolina Department of
Environment and Natural Resources. | hereby request that you immediately CEASE AND DESIST
such \nolanon( } and comply with the terms and conditions of the above permit.

On December 3, 1994, Staie Permit No. 13355-D was rssued to The Riggtngs Homeowners'
Association for the installation of new temporary erosion controf structures, in this case sandbags,
_ adjacent fo the Ailantic Ocean on property located in New Hanover Couniy North Caroiina, off Fort
Fisher Blvd. This permit was issued for a CAMA Major Development in an Area of Environmental
Concem, in. accordance with North Carolina General Statutes (NCGS) 113A-118, and for
excavation and filing, NCGS 113-229(a). This permit included the following terms and
conditions{s}: : : ST

SV 1. A temporary erosion control structure may remain in place for up to two years after the date
: * of approval if it is protecting a building with a fotal floor area of 5000 sq. ft. or less, or for up

127 Cardinal Drive Ext., Wilmington, North Carolina 28405-3845
Phone: 910-786-7215\ FAX: 910-350-2004 \ Internet: www.nccoastalmanagempnfnnf7
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Riggings Homeowners' Association
clo Ms. Jean Cashion, President
September 18, 2006

Page 2 of 4

to five years if the building has. a total floor area or more than 5000 sq. ft. A temporary
erosion contro] structure may remain in place for up to five years if it is protecting a bridge or
a road. The property owner shall be responsible for remaval of the lemoorary Structure-
within 30 davs af the end of the alfowabte time period.

Any subsequent violation of these narrative standards as incorporated within the permit shail be a
permit violation. For the following reasens, you are in violation of the above terms and conchtlons( )
of your perm:t . :

1. The Riggings Homeowners' Association was granted four variances from the Coastal
‘ Rescurces Commission (CRCT). aliowing the time period for removal of the sandbags
autherized under CAMA Genera! Permit No:13355-0 and for the pre-existing sandbags ta be
extended. The last CRC Variance, issued in a final order dated April 25, 2005, allowed the
sandbags to remain in place until the expiration of a FEMA grant which was awarded ta the
Town of Kure Beach to acquire the current site of the R|ggmgs Condomlnlums once the

~ buildings were relocated across NC Highway 421, :

2. Mr. Chris Crew, State Hazard Mitigation Officer with the N.C. Division of. Emergency
Management, notified the Division of Coastal Management that the FEMA grant had been
terminated effective June 1, 20086.

3. My July 10, 2006 letter notified you that the sandbags must be removed w1thm 30 days of

" the receipt of the letter that was dalivered by the U.S. Postal Service on July 14, 2006,

4. An lnspectlon of the property on August 15, 2006 revealed that the sandbags had not bes

removed :

' To comply with the terms and condifion(s) of the permit, you must:

Tetaily remox}e all existing sandbags at the Riggings Condominium site. The ‘met-h'od of
removal must be coordinated through and appraved by the Division of Coastal Management
prior fo the placement of heavyequipment on the ocean beach. . '

A civil penalty of up to Twenty-Five Hundred Dallars {$2,500) may be assessed, or an injunction cr

- criminal penalty may be sought against any person who violates a CAMA Major Development permit.
It is the policy of the Coastal Resources Commission.to assess a minimum civil penalty of $35¢
against all violations. This is done to recoup some of the costs of investigating violations and/or to
compensate the public for any damage to its natural resources. Whether a higher amount will be
assessed will depend on several factors, including the nature and area of the resources that were -
affected and the extent of the damage to them. !f restoration of the affécted resources is requested
but is not undertaken or completed satisfactorily, a substantially higher civil penatty will be.assessed
and a court injunction will be sought ardering restoration (N.C.G.S. 113A-126). In addifion, criminal
penalties, damages, andfor an injunction may be sought against any person who violates a Dredoe

: and Flli Permitin accordance with N.C.G.S. 113-229(k) and (I}.

127 Cardinal Drive Ext., Wilmingion, North Caralina 28405- 3843 ‘
Phone: 910-796-7215 Y FAX: 910-350-2004\ Internet:- www.nccoastalmanagem~n* ~~*
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Riggings Homeowners' Association -
c/o Ms. Jean Cashion, President
September 18, 2006

Page 3 of 4

You have failed or refused o complete the restoration requested in both my July 16, 2006 letter and .
the August 15, 2006 Notice of Violation. Based on the following, I conelude your failure or refusal to

comply with the permit terms and conditions consnlutes a willful and continuing violation of the
Coastal Area Management Act.

In accordance with the N.C. Administrative Code, Subchapter 7J.0409(f)(4}(G)(it}, you may be
subject to-a daily minimum penalty of one hundred dollars (3100.00} per day starting from the date of
receipt. of the Notice of Violation. A court order may also be sought for an injunction to require
restoration as described above. ‘

Oncethe project site is brought into compliance with terms and conditions of CAMA/Dredge and Fill
State Permit No. 13355-D, you will be nolified as to the amount of a civil assessment. Please cail me at
(910) 796-7215 should you decide to enter into good faith negoliations in resolving this matter [ am
available to meet with you onsite to discuss the requested restoration measures.

Slncereiy, ‘

Ce: M. Ted Tyndail Assistant Director, DCM
: Roy 8rownlow, Compliance Coordinator, DCM
Jill Hickey, DOJ
Christine Goebel, DOJ
James E. Wallace {Registered-Agent, Riggings Homeowners fnc)
Witliam G. Wright (Sh|pman and Wright) -

ENCLOSURE

127 Cardinal Drive Ext., Wimington, North Carolina 28405-3845
Phone: 910-798-7215\FAX: 910-350-2004 \ Intemet: www.nccoastaimanager
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Riggings Homeowners’ Association
cfo Ms. Jean Cashion, President
September 18, 2006

Paged of 4

RESTORATION PLAN AND COMPLIANCE ACREEMENT
: ' For :
Riggings Homeowners' Association Property
CAMA Violation No. 06-71D .
Property focated at 1437 Fort Fisher Blvd., New Hanover County

Al existing sandbags at the Riggings Condominium site must be completely removed. The method
of removal of the sandbags mus! be coordinated through and approved by the DIVISIOH of Coaslat
Management prlor to the placement of heavy equipment on the ocean beach.

[, Jean Cashion, President of the R:gglngs Homeowners' Association, agree to have all existing
sandbags removed from the Riggings Condominium site and to coordinate the removal with the
Division of Coastal Management

The Riggings Homeowners' Association agrees fo complete this restoratlon to the satisfaction of ihe
Division of Coastal Management (DCM) by September 15, 2008, or provide an explanation for non-
compliance and a reasonable request for time extension. When corrertave actions are complete, | will
notify the DCM so the woxk can be inspected.

SIGNATURE:

_ DATE:

it is the poficy of the Coastal Resources Commission lo levy a minimum civil assessmeni $350 and higher ageinst all
violations of this type depending upon the damage o the resources. If restoration is nof undertaken or satisfaciority
completed, a subslantially higher civil assessment will be levied and an m,tuncnon sought to require restorafion.

127 Cardinal Drive Ext., Wilmington, North Carolina 28405-3845
Phone: 910-786-72151 FAX: 910- 350 2004 \ Internet: wiww.nccoastalmanageme« -
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STALE OF NORTH CAROLINA - BEFORE THE NORTH CAROLINA
- _ - COASTAL RESOURCES COMMISSION
S— COUNTY OF NEW HANOVER. : CRC-VR-U5-02

IN.THE MATTER OF: )
PETITION FOR VARIANCE )
BY RIGGINGS HOME - )
OWNERS ASSOCIATION )

EINAL ORDER

This matter u-as—hca{d on oral :u‘gummté and stipulited Facts at the regularly schedu]lcd
| mea'i.r.s; of Itc North Carolina Coastal R‘esdurces Commission (hereinaﬁer CRC) on Apnl 8, 2005,
in Morchead C1tv North Carolina purbu::nt to N.C.G.5. § 113A-120.1 and TlSA NCAC 770700,
at_seq. - Ass1st=.nt Attorney General Clristine A. GoebeI appeared for the Dapartzrent of
Environm.ent and Natural Resources, Division of Coastal Management; Deborah Holmes appeared
on behalf of Petit_ioher Riggings Home Owners Association. | |

Upon consideration of the record documents and the arguments of the parties, the CRC

(")

adopts ~he following:

| S'i‘IPULA"IED FACTS |
1. The Riggings HomeO“méi's Associ at}on,.'I:m., represents unit owmers in the Riggings
Coﬁdomini‘mfi which is located in Kure Beach, New Hanover County, North Carolina.
2. | 'The Riggig_gs Coﬁdop;inimn has been immx"nently threatened by erosion siﬁcc 1983, and a.
sandbag r.eve.tment has been Vuse;d‘ to proteét it s}ncé tﬂat t:me,
5. The first CAMA permi's for sandbags at the Riggings were issued by the Loca! Permit
QO ficer for the Town of Kure Beach.
{, S'ir;ce-i%" ke CAM. Xpe'n its forthe sardbazshave been ise LuIbVﬂ".. 2 Division af Constal
MEnzyewent, 119
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sand bays ax d the addm o anc.'. RS,
6. Permit No. 133355-D.wus modifisd tn Febriary, 1993, to allow the fillinrg of heles in the
revetment with sandbags.

7 The sandbags which were in place when Permit No. 133550 exnirad on Slarch 5, 1993,

-could remain 'n p’.ace t':):' five years flom May {, !993, i.e. wrd! May 1, 2001,

3. Thc sanchws dt the m-';ncs Londomlm\un were to be remow.d on or before \ fay 1, 26Q0.

9. . In October 1997, after a contested case hcaring, the Co a.stal Resources C ommission held that

the Riggngs Homeowners Association could contmuc 1o rr:paxr or replace the sandbags perrmttod

. under Permit No. 13 55—D for the mn pcnod authorized under i1s rules.

13.  The Riggings Homeowuers Association, Ine, did not seek judicial review of the

Commission’s Order.

11..  FertFisheris located on the shoreline zmmed:atelj soath of the nggmgs Londomxmam aud

the Corps of' Eng Dxneers kas conetructed = seawall to protect the fort from eresion.

12 There are three Coquina Rock outeroppings within si zht ofthe Ri cgings Condcmii‘lium,‘ and 3

the largest one s dircotly in front of the Riggings.

13, A .large partof the rock outcropping in front of the Riggings was uncovered during Hurricane
Floyd, and the vegetation ﬁ'és uprooted by the giorm surge, |

14 The coquina rock. ou:cwppmvs were reg]stcrcd as the F ort Fisher Coquina Outcrop Natwral
Areacn Febmary 5, 1932

15.  Sometimes the sandbags are burizd under sand and semetimes they are cxﬁoscd Jepending

on the beach profilewkich can u]iang:: quickly.

135 Vhether the public can walk Jong the "c'Jf‘n wihoat Jetouripyg landw L,‘! wo.nd i
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sar. dLn o5 epuends on the twch profile, but even at hwh tdes, the pablic can get armmd the Dagsoy
_-.gdmg.brstv.-'ee'.l the bags and the most acearward buiiding.
17, Bonween 1996 and 2004, _\’orth Carofiaa was struck by a kish mimber ofhurrizanes, Dwing

lﬂr: and 97, back- 1o-back hurricanes made ia.ndfall at the mouth of the Cape Fenr Rivar chnost

© exactly at Cort Fisher, nd Humican2 Bornje struck the areaia 199§, The Riggings Condeinimium

has 4 flocr area of greater than 5,000 sq. A,

18. On May 26, 2000, the Coastal Resources Commission granted a variance 1o the Riggings

" Condonunium Association extending the deadling for removing the sandbag revetment witil May

26, 200 1'.

19. | The last Carohn aKuore Beach Renounshmc;,nt ijcct i 2001 included a targe pm of
Carolina Beach and 98 percent of Kure Beach but fell approxzmately 1,500 feet shm-t ofthe Riggings
Condominium. | | |

20.  The Riggings Association tried unsucccssfuily to get the éorps of Engineers to c:xtcud the
2001 Carolina/Kure Beach chour'shment Project southward all the way to the R.lggxncb complex.

Thc next project wi'l stop some 2,500 feet north of the Riggings mth the transmon area stopping
some 600 feet north of the Riggings. |

21. . The Corps of Engineers informed U.S. Representative Mike Melntyre by letter dated

February 25, 2000 that the “primary reason that (ke (beach nourishment) project stops shor. of the

. Riggings is due to the intertidal coquina reck outeropping.” The letter further states that the “reck

outeripping 5as bean declared a natural hertage area by the Nert Carolina Natural Heritage
Pregremn aad ariag whemn was not an acceptable alremative.

12, The Riggings Hemecwners Assaciation awns proparty ioross the street of safficiectaire o -

-

121




PR BT I AT S TEEENE N IR A It AP S

Cpefoe ateer eebuitd all the bui'dings.
1 1"!15 Ri-roings Homeewners Assoctanion worksJ withth: Ku:m!?—:u& Ciy Conrnei o resolve
several ssues invo;\-'in‘g Jie relieation of the buiidings, and the Counall epproved the inidai
_relnc.ation preposal.

24, | Afeer obtaining estimates fér relocating the condominium, the Riggings Homaowners

Ass0 cigtion sougﬁt finanicial assiétmca in reIéé_ating the condominium by contacring [izc North
Caro lin; Division of .Eme-r'ger.:cy Management, the .\'J;uxu'ral He'r_itage Trust Fund and the Division of |
Coastal Management, as well as reqx_lesting the Town of Kure Beach t-';) .;m as applicant for E_peach

é;;cess anc/or FEMA grants, | | | |

15, Or February 4. 2002, the Coastal Resourees Commission granted 2 v;gri.ahce to the Piggings

Condominium Association furth_cr extending the deﬁdline for }emoval nrtil May 23, 2003..

26, On QOctober 8, 2002, Chris Crew of the North Carolina Divisior of Emergency Management
 met with Pe'titionprs’ representatives, the Carolina Beach mayor and qthe:é elected officials and
-determ.ined among'other findings that the_.Riggings is ‘;potentiany eligible™ for flood mitiéation

assistance funds which will become available in 2003." |

27.  On M.ay 9 2003, the Commission signed an o;d&r grénﬁng a n‘aﬁa;rlce to aHow_{hé sarndbags
| to remain in place until May 9, 2003. | .
23, In Tuly 2004, the Town of Kure Bcr;‘ch. was awarded a $3.6 miliion d;vilar FEMA gram -lo
acquire hecumrent site once the R Geings reIocazles acrods the st.—éét. The gfarzt inciludes §2.7 millton
d_ollurs fro}rl FEMA, and Re Petitionars will ceniibute the remaining 5900,000.0:0.- cons.sting
mairly of the oceanfrort land Jonation 12 1he Cliy once they have feibcazéd. The gré.r-.t ‘asts il

- June 2007,

a1
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29, Az or"!‘;-{:uc:h 2005, Petitivacrs are currently \s_ru:'l;:‘ing with :m*h-ﬁ!ccrrs s eyt Gualize
e pians (o ehaild the structerss across the strest and remove the curent %tfuutur_es. and have

contraczors readv o stt consgnsticn cnce the p!'anning'is complete.

30 The zurrent Variance Request w;.t_s flad with the Direetor, Division of t‘oasta! Menagement,

on February 14, 2093 to'keep the sandbags in place until the rel_oc'at:oﬁ has taken plazs. -

CONCLUSIONS OF LAW

I. The CRC 'hés jurisdiction over the pzrties and the subject matter.

RS "1' he parts es haﬁ: been correct.y destgnated ahd there i$ 70 question of misjoinder or |
nonjoin&cr of parties. | | -

3.. ‘All notices for ﬂﬁc pr’oceeciing were ade;]ua:e and proper.

4. The Petitioner has demonstrated that strict applicationof Rule  1SANCAC TH

' ! .1705(a)(7) will result in unnecessary hardship. The Petitioner's variance request materias and the

~ staff recommendation are incorporated by reference as sﬁpport for this conclusion.

5 Petitfoner has demonsrra‘ted thet its hardship is peculiar to Petitioner’s property. The
-Pen'tionc':r's vaﬁanpc reqest mé.tcrials and the staff rc—:cémmcndation_ are inﬁorporared by reference
a8 support for this conclusion.

6. | The Petiticner. ha‘s demonstrated that its hardshiﬁ does net result from actions Ithas
taicen. [he Petiticner s variance request maserials and the staff recommendation are iricorp‘)rated
by reference as support for tf_'u's_ conclusion. |

7. | “The Pctitio‘nrer has demonstrated that its oroposed develcpment is within the spict,
purpese a;-wd intent of the Commission's mules; ﬁat ié wiil seeure publie safety a.nd weltare; ard that

v

~ i will preserve substantial justice. Thne Petitioner’s varisnce requast materials and the saff

()
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rcmrrunc:nd,.tmn we inwerperated by reIcrz:ncc a3 suppott for this ¢o u.[utuh
ORDER

THEXEFQRE  the ‘T'Anance‘fmm TI3ANC .-&C THAT053a) Ty s GRANTED to allow thé
swclags to emain in place wnbil the F Ehi.*\ Jrant expires in-June, 2007, Pedtioner shall be
resporsible for removal C\f :he sandbazs pricr fo expmtmu of the FEMA grant. This condition is
cansmtgm with Petidoner’s representation atthe »’Lpnl 8, 2005 CRC rreetmg that ike _rmmqv reg
Petitioner to remove the sandbags orior to its expiratiun.

The eranting of this variance does not're]ieve_‘Petitioﬁer of the reSponsit;iiity for obtaining
aCAMA permit from the proper permittingjaﬁthority.

This the Z.2_ day of April, 2005,

/ Zéhﬁf?r

Courtney Hackn@y Cheirman
Coastal Resources Commission
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CFRTTIFICATE OF SERVICE
Thisisto cerify that 1 have caused the foregoing Final Ordet to be sen ed upon the Petitioner
by dopositing a copy thersof in the U.5, Postal Service CERTIFIED MAIL. RETURN RECEIPT
REQUESTED with sufficient postaze for Jdelivery and addressed to:
RIGGINGS HOME OWNERS ASSOCIATION
L.oyd Steve Goodson
3.6 Valley Rd.
~ Fayetteville, NC 28305
. Christine A, Goebel . Hend Delivery
SN _ Assistant Attomey General
N.C. Department of Justice
\-" .
This the R ﬁ day of April, 2005,
N.C. Department of Justice:
9001 Mail Service Center
Raleizh, NC 27699-9001
(919) 716-6942
Counsel to the Commission
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STATE OF NORTH CAROLINA ~ BEFORE THE NORTH CAROLINA

" COASTAL RESOLRCES COMMISSION
COUNTY OF NEW HANOVER  CRC-VR-03-06 s
IN THE MATTER OF: ) o
PETITION FOR VARLANCE y FINAL ORDER - - -
BY THE RIGGINGS ) S T iy e
HOMEOQWNERS ASSOCIATION ') - SRR DS A

3. {4

This matter was ‘heard’ on oral arguments .md stipulated facts at the regularly scheduled
meeting of the North Carolina Coastal Resources Commission (hercinafter CRC)on April 23,2003
in Atlantic Beach, North Carolina pursuant to N.C.G.S. § L13A-120.1 and 13A NCAC 7J.0700, et
sed. Assistant Attorney General David G, Heeter appeared for the Department of Environment and
Natural Resources, Division of Coastal Management; H. Glenn Dunn appeared on behalf of
Petitioners.

Upon consideration of the stipulated facts, rccord documents and the arguments of the
parties, the CRC adopts the following: :

STIPULATED FACTS

t. The Riggings Homeowners Association, Inc., represents unit owners in the Riggings
Condominium which is located in Kure Beach, New Hanover County, North Carolina.

2. The Riggings Condominium has been imminently threatened by erosion since 1985, and a’ -
sandbag revetment has been used to protect it since that time.
3. - Thefirst CAMA penmts for sandbaos at the ngvmcs were issued by the Loca! Pcnmt

Officer for the Town of Kure Beach.

4. Since 1992, the CAMA permits for the sandbags have been issued by the Division of Coastal
Management. ' ' '

L

[n 1994, the DCM issued CAMA G;mrai Permit \«o 13355-D authommu‘ the repmr ot the
sandbags and the addition of new ones. : :

LR Y

. Permit No. ._\.\55 D was modifiad in February, 1993, o aliow i fillin £ 9t hotes fn the
evetment with sandbags. ' ' A

~. The sandba 1 'uhIC'.l sere in *Jlm: u“-. Pomit No, 133350 _,\:\.r wdaoa Narch 501995,
! For ve g H R R OSSR S AT N ¥

TSI PR :.l 53‘. WD SN

EXUIBIT
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The sandbags at the Riggings Condominium were to be removed on or betoreMay 1, 2000.

. | - . ; . o, - -
fn Ocober 1997, atter a contested case hearing, the Coastal Resources Comniission held that
the Riggings Homeowners Association could continue to repair or replace the sandbags
permttted undcr Permit No. [3355-D for the full period authorized under its rules.

The Riggings Homeowncrs Association, fnc. dtd not suekJudlcul review of the :
Commtmon QOrder., : :

. Fort Fisher is located on the shoreline immédiately south of the Riggings Condominium, and

the Corps of Engineers has constructed a seawall to protect the fort from erosion.

. There are three Coquina Rock outcroppings within sight of the Riggings Condominium, and

- the largestone is directly in tront of the Riggings.

16.

17.

. A-large part of the rock outcropping in front of the Riggings was gncover'ed during Huiricane

‘Floyd, and the vegetation was uprOOted by the storm surge. -

. The cochina rock’ outcroppmcs were registered as thc Fort Fisher Cochina Qutcrop 1 \latural

Areaon Fcbmary 6, 1982.

. Somctlmea the sandbags are buried under sand and sometimes they are exposed dependmcr on
" the beach profile which can change quickly.

Whether the public can walk along the beach mthout detouring landward around the -
sandbags depends on the beach profile, but even at high tides, the public can get around the
bags by going between them and the oceanward building.

Between 1996 and 2000, North Carolina was struck by a high number of hurricanes. During
1996 and 99, back-to-back hurricanes made landfall at'the mouth of the Cape Fear River
almost exactly at Fort Fisher, and Hurricane Bonnie struck the area in 1998. The beach has
rot recovered to its pre-hurricane condition. The Riggings Condominium has a floor area of

 gréater than 5,000 sq. ft.

. On May 26, 2000, the Coastal Resources Commission granted a variane to the Riggings

Cendominium Association e\:tc.ndmu *he deadline for n,mowna the sandbag revetment uatil
\Lw 25, 2001.

. The fust Carolina Kure Beach Renourzhment Project in 20010 ie "ud:.d 2i0rgd part of

Curetina Beach and 93 percent of Kure Beach but £21 J"p[‘D\;h razely 1,350 feet shor of ¢!
Riagings Condominium.

ST O T S : I S L o T
paiaang Vatoonden mad oot e v ot e U (RS TN o FHE S S ST B
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3 ' ~7
. tH \v 1?2
2001 Carolina Kure Beach Renouristunent Project southward all the way [o.the lemus

complex. The next project will stop some 2,500 feet north of the Riggings mth tife:trdnsition
oy DTN

area swopping same 600 fect north of'the Riggings. SoASTA

. The Corps ot Eagincers informed U.S. Representative Mike Mcelnture by fetter dated

February 23, 2000 that the “primary reason that the {beach nourishment) project stops short
of the Riggings is due to the intertidal cochina rock outcropping.” The letter further states
that the “rock outcropping has been declared a natural heritage area by the North Carolina
Natural Heritage Program and burying them was not an acceptable altemnative.” '

. The Riggings Homeowners Association owns proper‘t} acrass the street of ;utnucnt size to

relocate all the bul[dmvs

) The Riggings Homeowners Association has been working with the Kure Beach City Council

to resolve several issues involving the relocation of the buildings, and the Council has
approved the initial relocation proposal.

. The relocation propos’aI may have to be modified because of FEMA guidelines.

. The Riggings Homeowners Association cannot just relocate the most oceanward building

across Highway 421. Because the other buildings block the relocation of the oceanward
bmld:ng, the entire condominium compiex must be relocated across the hlghway

. On September 21, 2001 the Riggings Homeowners Association obtained a written estimate

from Carolina Specialists, [nc. of Wilmingten, N.C. for moving the condominium complex

 across the Highway 421 to property owned by the Association. The amount of the estimate

was 32.649,978.00. (See Attachment F to the Staff I\-Iemo.randum)

. The Association has souoht writtenl estimates from other contractors from Myrtle Béach, but

has not yet received them.

. Since obtaining the estimate for relocating the condominium, the Riggings Homeowners’
“Association has sought financial assistance in relocating the condominium by contacting the

North Carolina Division of Emergency Management, the Natural Heritage Trust Fund and the
Division of Coastal Management, as well as requesting the Town of Kure Beach to act as
applicaat for beach access andror FEMA grants, ' '

On February 4, 2002, [hc. Coastal Resources Commts.ﬂ«,n sraniad a vanance to the Rigzings
o 13

Cendominium Association further extending the d:..ld]u.r. for removal until May 23, 2003, -

Regu rdmﬂt > variance issued o Petitioners in “ﬁfﬁ the DL M ostaffteok th lm[u“lf‘:"

128



~155-

1 _ : X
. ' . ' .' 3 o I Y

ta) - [tagreed that unnecessary hardships will result trom strict applicationof the
guidelines, rules, standards or other restrictions applicable to the property. AR

ARSI FE
L B

{hy  [tagrced tth the condition giving rise to the hardships are peculiar to the
property.

31. The nggmus Homeowner's A.:.souatmn has been prohibited from pushmw up sand from in
tronl: of the sandbags (n ord«.r to cover th:.m :

32, Sandbags are the only structural ultcmative to' beach renourishment allowed under CAMA
development standards for protecting structures from ocean erosion. :

33. On October 8, 2003, Chris Crew of the North Carolina Division of Emergency Management -
met with Petitioners’ representatives, the-Carolina Beach mayor and other elected officials
and determined among other findings that the Riggings is “potentially eligible™ for flond
mitigation assistance funds which will become available in 2003. (Attachment G to the Staff

~ Memorandum is the Site Visit Report by Chris Crew dated 10/18/02.)

34. On March 7, 2003, Jimn Gregson, District Manager, Division of Coastal Management, sent a
letter to Steve Goodson, President, Riggings Homeowners Association, advising that all
sandbags authorized under CAMA General Permit No. 13355-D must be removed by "v[ay

26, 2003

W
Lri

. The current Vanance Request was filed with the Director, Division of Coastal Management.
on \Iarch 24, 2003. —

Upon consideration of the stipulated facts, record documents and the arguments of the
parties, the CRC adopts the following;:

_ CONCLUSIONS OF LAW -

i. The CRC has jurisdiction over the paﬁiés and the subject matter.

2 The parties kave been correctly desienated and there is no question of misjoinder or
nonjeinder of parties. : :

3 Allnotices tor the proceeding were adequate and proper.
4. The Petitioners have demonstrated :hat stact application of Rules 15A NCACTH
P 2 Y and NV o thair pernit applicativa w2 rossltin annec s sar hundsii,
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(W

to the project property.

0. The Potitioners have demonstrated that their haedship does not rasult from their own
©uactions. '
7 The Pu,tmom_rs have demonstrated that their proposed development 1s within the
spirit, purpose and intent of the Commission's rules; that it will secure public safety and weltare;
and. that it will preserve substantial justice,

ORDER

THEREFORE, the pentlon for vaniance E'rom Rul:.s I5SANCAC 7H OJOS(a)(‘?)(F) and (\T) is
GRANTED for a period of two' years &om the date of this-Order.

Th1s the 9th day of May, 2003. S z ’g
' \;ﬂ}wx//}’-%%

Eucene% ‘Tomlinson, Jr., Chairman
Coastal Resources Corm'mss;on

(WA
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0.

CERTIFICATE OF SERVICE

This is to certify that { have caused the foregoing Final Order to be served upon the Petitioner
by depositing a copy thereot in the U.S. Postal Service with sutticient postags for delivery by
first ¢lass mail and addressed to:

H. Glenn Dunn
Poyner & Spruill, LLP
PO Box 10096
"Raleigh, NC 27605

This the - / —_day of May, 2003,

géYB. Hickey Q
: ecial Deputy Attomey General
- N.C. Department of Justice
- P.O.Box 629 '
Raleigh, NC 27602-0629
(919) 716-6942
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STATE OF NORTH CAROQLINA : BEFORE THE NORTH CAROLINA
. COASTAL RESOURCES COMMISSION
COUNTY OF BRUNSWICK CRCO1-15

I[N THE MATTER OF:
PETITION FOR VARIANCE

BY RIGGINGS HOMEOWNERS
ASSOCIATION

FINAL QRDER

This matter was 'he'ard on oral arguments and stipglzm:d facts at the régqlar!_y scheduled
meeting of the North Carolina Coastal chsourcr-:'s Commission (hereinafter CRC) on October 23,
2001, in Wilmington, North Carolina pursuant to N.C.G.S. § 1. 13A-120.1 and Tl.sA NCAC 71.0700,
et seq. Assistant Attorney Genéral Dave Heeter appe'aféd for ;he Department of Enlv'ironment and
Naturﬁl Resoﬁrcés, Division of Coastal Management; Dina Goodson, Presideﬁt, ‘appeared for

Petitioners, Riggings Homeowners Association.

Upon coasideration of the stipulated facts, record documents and the arguments of the

parties, the CRC addpts the following:

FINDINGS OF FACT

Il The Riggings Homeowners Association, Inc., represents unit owners in the Riggings

Condominium which is located in Kure Beach, New Hanover County, Nurth Carolina.

()

The Riguinegs Condominium has been immineatly threatened by ervsion sincetiUs3, and a
ggings Luonu ) i .
sandhaz revetment has been used o protect it-since that time.

T L e gt N gt Frie o ani B paes L B TP SRR Y ;
o R UANMN o D o LEE AL R:’,_'_.‘: Aoy el By e L
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Otticer tor the Town of Kure Beach,
¢ 1992, the CAM k pcmut s tor the sandbags have been issued by the Division of Coastal -
Management.

fn 1994, the DCM issued CAMA General Permit No. 13335-D authorizing the repair of the

sandbags and the addition of new onvs.

Permit No. 13355-D was moditied in February, 1995, to allow the filling of holesin the
revetment with sandbags. -
The sandbags which were in placé when Permit No. 13355-D expired on March 3, 1995, may

remain in pl'ace for five years from May 1, 1995,

The sandbags at the Riggings Condominium.must be removed on or before May 1, 2000.

In October 1997, after a contested case hearing, the Coastal Resources Commission held that
the Riggings Homeowners Association could continue to repair or replace the sandbags
permitted under Permit No. 13355-D for the full period authorized under its rules.

The Riggings Homeowners Association, Inc., did not seek judicial review of the

" Commission's Order.
Fort Fisher is located on the shoreline immediately south of the Riggings Condominium, and

~ the Corps of Engineers has constructed a scawall to protect the fort from erosion.

There are three Coquina Rock outcroppings within sight ot the Rigzzings Condominium, und
the larzest one is focuted dm.hl"' in front of the Rig gcr nus.

A farre part of the rock ot 'cm} ping in front o the Riggings was uncoverad dug nd Hv*ﬁur{.

Flosd, ind she vesemtiorn was prwr s P e engmy varae
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The beach has ﬂot recovered (o its pru-hurricm{:: condition.

During thc tast four years, ‘.\'urth Caroli-xm‘has been struck by a high number ot'hum'ganc&
br.iringl1996 and 99, back-to-back hurricancs made landfalt at the mouth of the Cape Fear _
River almost exactly af Fogt Fisher, Hﬁrricane Bonnie stmck the area in [998."

The lg_st Carolina Kure Beach Renourishment Pijcct included a large part of Carolina Scach
and 93‘percent. ot"”Kure Beach bqt fell approxfmat;iy 1,500 feet short of the; Riggings
Condominium. |

The Riggihgs Association tried urn.successfuliy to get the Corps of Enginéérs to extend t?lxe
2001 Carolinﬁ,' Kure Beach renourishment project southward aill the way to the Riggings
complex. The next project wiﬂ stop some 2,500 feet north of the Riggings with the transition
area stopping some 600 feet north .of the Rigg.ings.-

The Ri.ggings Homeéwners Association ;)wns property ‘across the street of sufficient
size to rél'ocate all the buiid.ings. | |

The Riggings Condominium hasa ﬂ';)or area ot; greater than 5,000 sq ft.

On };Iay 26, 2000, the Coastal Resources C orrimjssion gfanted.a variance to the

Riggings Condominium Association extending the deadline for removing the sandbdg

revetment until May 26, 2001.

The Riggings Association tried unsuccessfully to get the Corps of Engineers to extend the

2001 Carviina Kure Beach renourishment project southward all the way to the Rigginys -

Ty e g !
COTPRIRX.

I hTATE A T L IS S T . UGN VP T S [T T
The 2600 Carelng Neore Beash remeeiriziment preiood stonpe! came 1500 feet nerth
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4

ot'(hc_Riggings C‘.)ndominium.

24 The Riggings Homeowners Association has been working with the Kare Beach City

A .Counc.il to rcsol\.'c' -several issués inw'-'ol'ying the relocation of thc buildings, and .thcl

Council hué uéprovcd fhe initial rc[ocatiuﬁ proposal.

35,  The felocation préposal may have to be modified because of FEMA guidelines:

26. The cu;rénf Vari-ancgrRequcst wés filed with the Director, Divisicn of CQastal
Maﬁagemént, oﬁ Juﬁe 26,2001.

27. - The Commission’s consideration of the Homeowners Association's’ current variance
réquest was c0ntinﬁed until its dctober, 2001, fnecting.

:  28.  The Homeowner’s Association has been prohibited from pushing up sand from in front of -

its sandbags in order to Vcover‘t‘hem.
Basec‘i on the foregoing Stipﬁlated Facts, the Coasta! Resources Commission makes the

tbllox;ving:

CONCLUSIONS OF LAW
L. The CRC has jurisdiction over the parties dnd the subject matter.
2. - The parties have been correctly désignafed and there is no question of misjoinder or

nonjoinder of parties.

3. All notices for the proceeding were adequate and proper.
4. The Commission clects 9 exzvnd the variance to May 25, 2003,
ORDOER
Ieln
CHERCFORE she ponrion Tl e s ding oy e gl ndine Sy menme - Ul
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tn

sandbays is GRATNED unil May 26, 2003,

2002
This the C/fﬁ' day of Fc.bru.m —*}I—H

&cgéne/ 8. Sentiry ,:,a_,)f

i} !
Eugenf B. Tomlmbon Ir. Lhmrman o

Coastal Resources COITEmI::bEOH
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6

CERTIFICATE OF SERVICE

This is-to certity that [ have caused the foregoing Final Order to be served upon the Permittee
by depositing a copy thereot” in the U.S. Posial Service with sufficient postage tor delivery by tirst
class mail, certified mail, return receipt requested and addressed to:

Dina Goodson, President
Riggings Homeowners Association
316 Valley Rd.
Fayetteville, NC 28305
Cér‘udr Pce3

This the 17'&’ day ot:‘-leﬁ‘embéz.-—"ﬂ{}{'

ﬁw/%u/z

$smes P. Longest, Jr. 7

Special Deputy Attorney General
N.C. Department of Justice

P.0. Box 629

Raleigh, NC 27602:0629

{919) 716-6954

ep: 32207

rd ~,
! H
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STATE OF NORTH CAROLINA ~ SEFORE THE NORTH CAROLINA
: ‘ COASTAL RESOURCES COMMISSION

COUNTY OF BRUNSWICK S CRC 00 - 10
IN THE MATTER OF: . )
"PETITION FOR VARIANCE ) FINAL ORDER
BY RIGGINGS HOMEOWNERS ) .
ASSOCIATION )

This matter was heard on 'oral' arguments and stipulated facts at the regularly scheduled
meeting of the North Carolina‘Coastai Resources Commission .(hg:'reiﬁaﬁer CRC) on May 26, 2000,
in Tarboro, North Carolina pursuant to N.C.G.S. § 113A-120.1 and TI5A NCAC 71.0700, et seq.
Assistant Artorney General Dave Heeter appeared for the Deparﬁ'nént of Environmeént and Natural
Reséur_ces, Divisioﬁ of Coastal Management; Dina Goodson. President, appeared for Petitionars, ,l‘--r .

Riggings Homeowners Association.

-Upoh.consideraﬁon of the stipulated fa,cfs,r record documents and the argu.m:ents of £h3 :
parties; the CRC adopts the following: - |
" EINDINGS OF FACT
1. The lRigg:ings Homeowners Associatiop, Iﬁc;, represents unit owners in the Riggings |

Condominium which is located in Kure Beach, New Hanover Couaty, North Carolina.

The Riggings Coﬁdomjﬂiuni has been imminently threatened by erosion since 1985, and a

(L%}

sandbag revetment has been used to protect it since that time.

tat’

The first CAMA permits for sandbags at the Riggings wete issued by the Local Permit-

Officer for the Town of Kure Beach.

'

Since 1792, the CAMA permurs for the sandbags have heen issved Yy i@ Devision o

PREs&Y
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Management.

In 1994, the DCM issued CAMA General Permit No. 13335-D authonizing the repair of the

sandbags and the additjon of new ones.

e

Permmit No. 13355-D was modified in February, 1995, to allow the filling of holes in the
revemment mth sandbags. | | | | '
The sandbags which were in place when Péfmit No. 13355-D expired on March 3, 1995, may
remain in ﬁlace for five. yéa.rs from May 1, 1§9'S. |

The sandbags at the Riggings Condominium must be removed on or before May 1, 2000.

In October 1997, after a contested case he.a_ring, the Coastal Resources Commission held that

- the Riggings Homeowners Association could continue to repair or replace the sandbags
. permiited under Permit No. 1335 5-D for the full period authorized under its rules,

The Riggings Homeowners Association, Inc., did not seek judicial review of the

Commission’s Order.

Fort Fisher is located on the shoreline immedﬁatéiy south of the Riggings Condominium, and |

fhc Corps of Engincérs has conétrui:tcd a seawall to protect the fort from erosion.,

There are three Coquiﬁa Rock outcroppings w1thm sight of the Rigginés Coudoﬁliry;ium, and
the largest one is located directly in i;roﬁt of the Rigg-ings.l

A large part of the rock outcropping in front of the Riggings was ﬁncovezed dwing Hurricans
Floyd, and the vegetation was uprooicd by the storm sﬁrgc. | |
The beach has not recoversd 1o its pre-hurricane condition.

During e last four yéars, Nonhl:Céroh“m-has besn strack by a high pumber of hurmicanes.

During 1996 and 99, back-to-back hurricaries made landfall at the mouth of *h= Cap: Fear

. Raver abmost zxastly at Fort Fisher. Flurricane Borue sruck the arca in 1558
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17.

18.

19,

21.

2
The last Carolina/Kure Beach Renourishment Project included a large part of Carolina Beach
and 98 percent of Kure_-Beach but fell approximately 1,500 feet short of the R-iggings
Condominium. :
The Riggings Assmiatjoﬁ tried unsﬁcccssfully 10 get the Cdrps of Engineers to extend the
2001 Carol_ina/K.ﬁ.re éeach renourishment project southwar& all the way to the Riggi.ngs
coﬁplax The next broj ecf will stop some 2,500 feet north of the Riggings witﬁ the tran;sir.iOn
area stopping some 600 feet north df the Riggings.
The Riggings Hoyme:owuers Associadon owns property across the street of sufficient
size fo relocate all‘tlvze buildi_ngs; |

The Board of Directors of the R.iggihgs Homeowners Association agrees to

relocate the buildings within three years as a condition of any variance allo@'ing the

sandbags fo remain in place for up to three years. The Board agrees to accept such

a condition in any variance and hot seck administrative or judicial review of it.

The Riggings Condominium has a floor area of greater than 5,000 sq. ft.

Based on the foregoing Stipulated.Facts, the Coastal Résources Commission makes the -

following:

1. The CRC has jurisdiction over the parties and the subject matter.

2. The parties have besn carrecty designated and there is no question of misjoinder or

nonjoinder of parties.

3 All notices for the proceeding were sloguate .ind proper.
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3
4. Appiication of Rules 15ANCAC TH 0308(a)2NT)&(N) to Petitioner's property will
rﬁsu.lt in unﬁecessa.r?hardsbips_ |
'_ 5. Petitioner’ hardship docs resu.lt from condmons pecuhar to Petitionér's property.
6. At the time that it adopted Rules 15ANCAC 7H 0308(3)(;.)(?)&(\1') the Coastal
Resources Commission could not have anticipated the combination of conditions cumently present
at Petitioner‘s property.
7. . The Petitioners have rcqueste& a three year extc‘nsio%; from the deadlines imposed by
Rules 154 NCAC TH .0308(a)(2)(F)&(N) for removal ofsandbags.

2. The Commission elects to grant the variance for a period of one year from May 26,

© 2000 to May 26, 2001.

ORDER
THEREFORE, the pennon for variance from Rules bA NCAC 7H .0308(3) (2)(1:)&('\:) is
GRA_NTED fora penod of one yezr from the day the decision was made.

This the :f day of AuguSI, 2000.

&‘ﬁm’ B. Jméﬂww&}

Eugene B, Tomlinson, Jr., Chairman
Coastal Resources Cammission

.42005
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. CERTIFICATE OF SERVICE

~ This is to certify that I have caused the foregoing Final Order to be served upon the Perr
- by depositing a copy thereof in the U.S. Pastal Service with sufficient posta.ae for delivery b* _
cla.ss mail, certified mail, rerum receipt rcqueszed and addressed to;

Dina Goodson, President _
Riggings Homeowners Association
316 Valley Rd.

Fayeneville, NC "8305

ThJ.S the ﬁ day of August 2000

_ éf\es P. Longest . J /
pecial Deputy Attorney General
~ N.C. Department of Justice
P.0.Box 629

- Raleigh, NC 27602-0629 -
(919) 716-6954

ep/42005
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'I‘ublé_‘l.l Hard bottom and possible hard bottom locations in North Carolina by coustal bay.

[Source: Point and line data identified by SEAMAP-SA (2001). Rgsults from Moser
-and Tavlor (1995} in parentheses.}

. . Long | Onslow Raleigh North of ‘
‘ Bottom Type Bay Buy Bay Hatteras Total
| Hard bottom (point) 2019 | 14(58) (4] 2(3) 19 (86} :
Hard bottom {line} - 3] 253! 1(2) 0(2) 29 (49) S
Possible hard bottom (point) 1 8 3 4 16 :
. Possible hard bottom (line) 5 37 12 5 .59
Total - 11(25) | B4 (97) 17 {6) 11(5) | 123(135)

Twenty sites were reported as high-profile relief, defined by Moser and Taylor (1995) as vertical relief -
greater than two meters. Two of these sites, one off Carolina Beach and one off New River, are extensive -
in both area and topographic relief; these areas are particularly close to shore, making them more
vulnerable to land-based, fishing, and boating-related impacts. A unique intertidal and subtidaf coquina
rock outcrop extends from the beach into the surf zone at Fort Fisher. This unique habitat supports a
diversity of organisms such as starfish, anemones, sea urchins, crabs, octopi, and numerous fish species.

Distrjbution of man-made hard bottom

" There are 11 artificial reefs of varying construction located in North Carolina State ocean waters, 28 in '

federal ocean waters (Map 7.1), and seven in estuarine waters. The estuarine artificial reefs are located in
Pamlico Sound, Albemarie Sound, Neuse River, and Pamlico River. The artificial reef program
periodically adds material to the 39 existing ocean sites, rather than creating new reefs, Gentile (1992)
listed 46 documented wrecks in North Carolina waters south of Hatteras Inlet, The majority of the wrecks
is located northeast and west of the mouth of the Cape Fear River {Map 7.1). There are many more
wrecks in federal waters, with concentrations around the three cape shoals. There are also two jetty

" systems and three groin systems along the ocean shoreline. The groins are located on the south side of

Oregon Inlet, off the former site of the Cape Hatteras Lighthouse, and at the west side of Beaufort Tnlet.
There is a single jetty at the west side of Cape Lookout; Masonboro Inlet has jetties on both sides—one
attached to Wrightsville Beach and the other attached to Masonboro Isiand. The Little River Inlet, which
is the state boundary between North and South Carolina, also has a dual jetty system, but both structures
are located in South Carolina. There are also numerous smal! groins and jetty systems in estuarine

. waters, but these features have not been mapped.

For the pur_poses of this document, estuarine shell bottom (e.g., oyster reefs, beds, bars) is not categorized
as hard bottom habitat. Although technically a “hard” substrate that shares some characteristics with hard
bottom (e.g., three-dimensional structure), shell bottom differs in its formation, spatial distribution,
function, and species composition from those of oceanic hard bottom,; it is classified as a distinct habitat
type®. In addition, shell bottom can be either inter- or subtidal, whereas hard bottom is typ;cally subtidal
{with the smgle exceptxon of the exposed coquina outcrops near Fort Fisher).

7 2, ECOLOGICAL ROLE AND FUNCTIONS

Productivity-

Exposed hard substrate (whcther rock outcrops, jetties, artificial materials, or semi- compacted sediments)
provides surface area for colonization by invertebrates and algae. Hard substrate with vertical relief or

-trregular surface areas provides more complex habitat, allowing a greater variety of species to coexist
(Wenner et al. 1984). This “live bottom” structure, in turn, provides a source of abundant food and

%0 Refer to the She!] Bottom chapter (Chapter 3}
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hard bottom in the vicinity of dredge sites.

Tn North Carolina, the frequency and magnitude of beach nourishment have increased over time.* {falf -

requested and proposed projects are eventually authorized and conducted; a maximum of 155 miles (48%

of ocean shoreline) could be affected and potentially degraded, excluding the beaches nourished ’
periodically from channe! and inlet dredging. All'of the existing projects and the majority. of the newly -

autharized projects are located south of Cape Lookout where hard bottom is most abundant, especially in

the nearshore area. The transport of sand from nourished beaches over time should be moniloved. Future.
research should uttempl to determine if the probability or extent of burial ure affected by sand volume, _

. type, or grain size, by the time-of-veur of project initiation, or by the distunce between nourished beach (“'
und hard bottom. A DENR Beuch Management Plan should be developed and implemented which

includes specific guidelines to minimize impacts (o hard bottom from nowrishment projects. '

Fishing and diving

Commercial fishing

Bottom longlines, dredges, fish traps, and bottom trawls can cause rapid and extensive physical damage to
living and non-living components of hard bottom (SAFMC 1998b). In a comparative analysis of benthic
fishing activities, the largest relative declines in benthic species richness and total numbers of individuals -
were associated with intertidal dredging (Collie et al; 2000). Fishing gear dragged across the bottom
causes direct damage and mortality by breaking attached benthic organisms, such as sponges, anemones,
and corals, or outcrop structures from the seafloor. Damage is especially extensive where the bottom is
uneven and there is a coneentration of coral and other invertebrates. The removal of structure and
attached benthic organisms decreases specles diversity and reduces structural complexity of hard bottom
{Watling and Norse 1998). Dragged gear also indirectly damages bottom habitat by increasing the
vulnerability of injured organisms to subsequent diseases and predation, smothering invertebrates with
sediment (Auster and Langton 1999), and partially or completely destroying burrows and tubes
constructed by invertebrates (Watling and Norse 1998). Trawling also resuits in an immediate reduction
of mobilé benthic invertebrates (e.g., crabs and polychaete worms) on-and adjacent to hard bottom,
reducing food resources available to other reef organisms.®

Roiler-ngged trawls are a specific type of trawl with large rubber discs that is designed to roll over hard
bottom habitat without becoming entangled, A study in South Carolina on the effects of roller-rigged
trawls found that 32% of the sponges, 30% of the hard corals, and 4% of the soft corals at-a hard bottom
site were damaged by a single tow (Van Dolah et al. 1987). Damaged individuals require years to
completely regenerate to their initial, pre-disturbance sizes, due to the organisms’ slow growth rates (Van
Dolah.et al. 1987). Another study evaluated impacts from a roller-framed shrimp trawl and found that
50% of the sponges, 80% of the hard corals, and 40% of the soft corals were damaged (Tilmant 1979).- In
addition, catch rates of all animal groups declined over a i' ve-year period; fewer ammals may have been
available to be caught due to past trawling effort. ‘

Of the fishing gears that can potentially damage hard bottom, 1onglmes dredges and fish traps are of
minimal concern because they are used little or not at all in North Carolina state waters. Thereis
currently no active dredge fishery in North Carolina’s Intertidal er subtidal ocean waters. Use of bottom
longlines was prohibited by federal regulations in depths of less than 50 fathoms (300 &) throughout the
South Atlantic area as part of Amendment 4 of the Snapper Grouper Fishery Management Plan in 1991 to
reduce fishing mortality and habitat damage. Fish traps can cause significant damage if placed on or
_dragged through hard bottom. However, federal regulations (Amendment 4, Snapper-Grouper Fishery
"Management Plan) prohlblted the use of large fish traps in 1991. Smaller sea bass pots are allowed if
equipped with escape vents and biodegradable panels to release undersme fish and eliminate waste from -

35 Refer to the soft bottom threats section for status, trends, and Jocation of beach nourishment activity, Map 6.2,
% Refer to Appendix L for a list of the fishing gears used in North Carolina waters and their probable habitat impacts.
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State of North Carolina

ROY COOPER | Departmens of Justice
ATTORNEY GENERAL ’ 8001 Mail Service Center
' - RALEIGH, NORTH CAROLINA
276999001
January 31, 2008
CERTIFIED MAIL

RETURN RECEIPT REQUESTED.
Mr, Gary Simpson -

William Wright

Shipman & Wright, LLP

11 South Fifth Avenue _
Wilmington, North Carolina 28401

Reply to:

James C. Gulick
Environmental Division
9001 Mail Service Center
Raleigh, NC 27699-9001
Tel: (919} 716-6600
Fax: (919) 716-6767

Re: Variance Request for Coastal Area Management Act (CAMA) FPermit,

By The Riggings Homeowners Assoc1at10n, Inc.
CRC-VR-06-33

. Dear Mr. Simpson :

At its January 17, 2008 meeting, the Coastal Resources Commission denied your variance
request, Attachedis a copy of the order, signed by the Chairman of the Coastal Resources Commission.

_ - You have the right to appeal the Coastal Resources Commission's decision by filing a petition
for judicial review in superior court of New Hanover county within thirty days after receiving the order.
A copy of the judicial review petition must be served on the Coastal Resources Commission's agent for

service of process at the followmg address:

Mary Penny Thompson, General Counsel
Dept. of Environment and Natural Resources
1601 Mail Service Center
“Raleigh, NC 27699-1601

If you choose lo file a petition for judicial review, I request that you also serve a copy of the
- petition for judicial review on me at the above address. If you have any questions, please feel free to

contact me.

Sincerely,

cc:r Christine A'.- Goebel .
Angela Willis, DCM Morehead City

Robert R. Emory, Jr., Chairman of CRC 1‘45
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STATE OF NORTH CAROLINA . BEFORE THE NORTH CAROLINA

: - COASTAL RESOURCES COMMISSION
COUNTY OF NEW HANOVER . CRC-VR-06-33-

IN THE MATTER OF:
PETITION FOR VARIANCE

BY THE RIGGINGS HOMEOWNERS
ASSOCIATION, INC.

FINAL ORDER

LN S

2

This_mafter was'heard on oral argUméqts and stipulated facfs atthe régglarly
scheduled mesting of tﬁe North Carolina Coastal Resources Commission
(hereinafter_ CRC) on January.17, 2008, in New Bern, North Carolina pursuant to
N.C.G.S. § 113A-120.1_ and T15A NCAC 7J.0700, gt_ség. Assistalnt Attorney
Generai Cﬁﬁstine A. _Goebel appeared for the D'e'pa’rtment of Environm_ént and
Natural Resources, Division of Coastéf Ma_négément; Gary Shipman appeared on
behalf of'the Riggins Homeowners Association, Inc.

Upon consideration of the record documents and the arguments of the

parties, the CRC adopts the following:

STIPULATED FACTS

1. . Riggings Hdmeowhers, _Inc.'("Riggings HOA") is a non-profit c'mrporafion

organi.zed‘under‘the laws of ihe State of North' Carolina. "The Riggings" is also

| the name of the 48-unit residential condominium project.bordering the Atlantic

Ocean in Kure Beach, New Hanover County, North Carolina, whose unit owners
are members of Riggi_ngs HOA.
2: Immediately south of The Riggings is Fort Fisher, a North Carolina State

Park, which is also located on the shoreline of the Atlantic Ocean.
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3. In the 1920's some of the coquma rock outcroppmg northeast of Fort

: Flsher was al[owed by the Board of County Commissicners of New Hanover

County to be rerhoved by a contractor for use in the completlon of a section of |
U.S. Highway 421, a public project.

4. The contractor removed approximately 6,000 cubic yards of rock, taking it
frorh a strip approximately 50 to 100 feet wide. |

5. Anintertidal rock outcrop community near Fort Fisher, known as the Fort

- Fisher Coquina Outcrop Natural Area, was entered on the official North Carolina

Registry of Natural Heritage Areas on February 6, 1982.

6. Among other thmgs coquina rock outcroppmgs can provide a partnal

natural barrier against the threat of beach erosion.

- 7. Currently some _of these coquina rock outcrOppings' are within sight of The

Riggings, and the_ southern pOr_tion of a ia_rge outcropping is situated in front of
the northern section of The Riggings. |

8. A large part of the rock outcroppmgs within sight of The R|gg|ngs was
uncovered during Hurncahe Floyd, and its vegetation was uprooted by the storm
surge. | |

9.  Since 2000, beach nourishment projects conducted by the U.S. Army

Corps of Engineers have covered some coquina rock outcroppings north of The

" Riggings.

10,  The Riggings has been threatened by erosion since 1985, and a sandbag

revetment has been used to protect it since that time.

1~
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11.  The first CAMA permits for sandbags at The Riggings were issued by the
Local Permit Officer for the Town of Kure Beach.

12.  Since 1992, the CAMA permits for the sandbags have been issued by the

‘DlVlSlon of Coastai Management {("DCM")..

13.  In 1994 DCM issued CAMA General Permit No. 13355-D, which
authorized repair of the sandbags and the addition of new ones.

14. " Permit No. 13355-D was modified in February 1995 to allow the filling of

~holes in the sandbag revetment wrth sandbags

15. The sandbags Wthh were in place when Permit No. 13355-D explred on
March 5, 1995 could legally remain in place until May 1, 2000
16. . From July 1995 to January 1996, in order to protect Fort Fisher from the

effects of erosion from the Atlantic Ocean, the State of North Carolina erected,

.or caused to be erected, a permanent revetment.

17.‘ At the time that this revetment was erected, the general policy of the State
of North Carolrinadid not permit the construction of hardened strdctures like the
Fort Fisher revetment because of the recognition of the adversejerosion effects
that such structures can‘cause to adjacent properties. However the revetment_
was constructed under an exceptron to this policy for the protect!on of federal

and state hrstoric sites, such as Fort Fisher.

18. !nltlally after the construction of the revetment at Fort Fisher, the rate of

erosion of the shoreline in front of The Riggings increased, but since then the

rate of erosion has decreased..

[F8)
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~19.  On May 26, 2000, th‘e Coastal Resources Commission ("CRC") granted a

variance to'the Riggings Condominium Association extending the deadline for
removing the sandbag until May 26, 2001. | |
20. The Carolina / Kure Béach Féenouriéhment Prdj'ect of 2001 ir-ncluded a
large part of Carolina 'Beach. and 98 percent of Kure Beach but fell approximately
1,500 feet short of the R:gg:ngs Condominium.

21. ngg:ngs HOA made various attempts to get the United States Army
Corps of Engineers to extend beach nourishment projects to include the .
shoreline immediaté_fy adjacent to The Riggings, but the attempts did not _'
succeed. | |

22.  The Corps of Englneers informed U.S. Representatlve Mike Mcintyre by

_Ietter dated February 25, 2000, that the "primary reason that the (beach
: nou‘rzshmen_t) project stops short of the Riggings is due to the intertidal coquina
- rock outcroppi_hg." The letter further states that the "rock outcropping has b-een
declared é natural ﬁeritagé area by the North Carolina Natu:;ai Heritage Program
‘and burying them was not an acceptable altc_amati\)e." |

23, On February 4, 2002, CRC granted a variahce to the Riggings HOA,

extending the deadline for removal of the sandbags until May 23, 2003..
24.  OnMay 9, 2003, CRC signed an order granting a variance to allow the
sandbags to remain in place until May 9, 2006.

25. . After obtaining estimates for relocating the condominium, Riggings HOA

- sought financial assistance in relocating certain of the condominium buildings by
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'cohtacting the North Carolina Division of Emergency Management ("NCDEM"),_

the Natural Heritage Trust Fund and DCM, as well as requesting the Town of |

Kure Beach to act as applicant for beach access and/or FEMA grants. -

26.  In July 2004 the Town of Kure Beach was awarded a $3.6 million FEMA

grant to acq'uire a pbrtion'of the property on the ocean-side where some of the

buildings.comprising The Riggings are located, on¢e these buildings were
relocéted ac.ross the street. The gr_ant included _$2.7 million doliars from FEMA,
with the individual unit owners of The Riggings being required to cohtribute the
rem‘ai_ning $906,000: | | | 7

27.  InMarch 2005 Riggings HOA was working with archftects and surveyors
to finalize plans to rebuila across the street and to remove fhe current structures.
It also had contractors ready to start construction-once the planning wés |
compléte.

28. . In its most recent variance order, dated April 25, 2005, CRC said the

sandbags were to be removed "prior to the expiration of the FEMA granf."

', 29. Inorder to comply with the provisions of the grant, Riggings BOA was

required to obtain the unanimous consent of the unit owners. On'May 1, 20086,

Riggings BOA notified the Town of Kure Beach that twenty-four of the

- homeowners of The Riggings had voted not to accept the FEMA pre-disaster

grant. Although it is not certain why'each individual owner voted as he or she did,
among the reasons owhers may have voted against the grant' were;

a. - Each unit owner would have been required to contribute .
approximately $125,000 towards the cost of reiocation and
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. reconstructron Some homeowners lacked the fmancral capabr!rty to
_ relocate.

- b. - There was no guarantee in the grant contract that the provisions of-
the grant, particularly the provision regarding the use of the -
oceanfront property, would not change.

c.  Some owners had been informed by the holders of their mortgages.
that no relocation of the units could occur without their consent,
and some of those lenders had expressed concerns about whether
that consent wouid be given.
30. . Subsequently, DCM was notified on June 20, 2006, by the State Hazard
Mitigation Officer of NCDEM that the grant had been terminated, notwithstanding
its June 30, 2007 expiration date, and had been closed out'June 1, 2006.
31.  The Carolina/ Kure Beach Renourishment Project of 2007 included a
large part of Carolina Beach and 98 percent of Kure Beaeh, but again fell
approximately 1,500 feet short of The Riggings.
32.  Sometimes sandbags at The Riggings are buried under sand and
sometirhes they are exposed. This depends on the beach profile, which can
~ change quickly.
33. 'Aformer. member of the US Army Corps of Engrneers is on record as
. stating that the nggmgs sandbags have not-had any deleterious effect on
surrounding proper’_ty nor have they come into contact with the Aﬂant_i_e Ocean
except during major storm events.
34. Whether the public can walk along the beach without detouring landward
around the sandbags depends on rhe beach profile at the time, but even at high

tide the public_can get around the sandbags by geing between the sandbags and

The Riggings buildings closest to the ocean.
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35. The Riggings HOA proposes that the sandbags remain in place until such
time as their proposed Habitat Enhancement Project and/or a renourishment
project, either privately or publicly funded, has been completed.

CONCLUSIONS OF LAW

1. The CRC has jurisdiction over the parties and the subject matter.
2. s ~ All notices for the proceed'ing were adequaté and proper.
3. The Petitioner has not _de'monstrated that strict application of Rule

-15A NCA’C-TH .1705(a)(7) will resuit in unnecessary hardship. In the past, Staff
and 'the Commission have agreed with Petitioner that st'rictrapplication of:'the
‘ dévelopmerﬁ rules regarding how long the sandbag structures could remain
causes Petitioner an unnecessary hardship. Sfcaff and the Commission égreed
that the use of témporary erosion control structures, such as these sandbag
structures, is allowable to afford homeowners time t(:': relocate their property or to
seek beach nourishment. In this case, Petitioner disbovered that nourishment
was not an acceptable alternative at this location, due to the cdduina ro-ck
lbcated in front of its .'property, and Petitioner begén éttempting to secure funds
to reio’caté. At the last variance'héaring in April 2008, the fact that the Town had
fecently been awarded a $3.6 miilibn doliar FEMA grant to acquire the current
| site for a park, once Petitioner rebuilt and removed the cqrrent structures bﬁr
- June 2007, was the primary reason staff and the commission supportéd th;é April
2005 variance request, and the finding that an unnecessary hardship existed.

Staff and the Commission understood the award of the grant to be extraordihary,
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and remq\}al of the sandbag structure at that time, when Petitionér appeared to
have crossed the biggest hurdle to relocation, would be an ﬁnnecessary |
hardéhip._ in the nearly 3 years since the last variance hearing, Petition'er'ﬁas not
been able to get the required support ffom its members, and in May 20086,
formally rejected the FEMA grant. Based on the current facts, Staff now
contends and the Commission ‘concludes that the application of .the rules,
standar_ds, or orders of the Commission will npt cause Petitioner unreasonable

hardships, and Petitioner.can make reasonabie use of its property without a

continued variance.

In 2003, CAMA was amended to-include 113A-115.1, which prohibited the
use of erosion conirol structures along the ocean shoreline. The Commission’s

rules did allow for the continued use of “temporary erosion control structures”

made of sandbags to protect only imminently threatened structures. The .

installation and design standards in the CRC’s rules reflect the temporary nature
of the structurés, and demonsirate that sandbags were not intended as
permanent fortreéses. Further, the Commission provided in 15A NCAC
OTM.O.ZOZ(e) that these temporary measures ate to be used “only to the extent
necessary to'pro't-e'ct propeﬁy for a short period of time until the threatened
structures can b.e reiocat_eﬁ ot until the effects of a short-term erosion event are
reversed-." This rule demonstrateé that sandbags should only offer immediate 7

relief and time to find a permanent solution.
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4, The Petitioner has not demonstrated that its hardship results from

-conditions peculiar to Petitioner's property, such as the location, size, or

topography of ihe property.' The sandbag rules are a tempora'ry measure used
to protect prdperty_. There is nbthing peculiar about the site that would justify

Petitioner's taking more time than the twenty three years it has already had to

- find & permanent so!utio_n. In the past, the Staff and Commission have agreed

that Petitioners had unnecessary hardship resulting from conditions which were
peculiar to the Petitioner’s property--specifically the location of coqdina rock
formations preventing the placement of sand in past nourishment projects;.and

the Fort Fisher rock revetment. While both of fhese, structures still exist, Staff

nowjargues, and the Commission has concluded, that the Petitioner no longer

has an unnecesSary hardship, and so there can no longer be an unnecessary

hardship resuiting from conditions peculiar to the property. - At this point, any

hardships that may exist are a result of Petitioner's inability to move forward és
an Association in order to relocate its buildings, despite years of extra time

allowed by previous variances from the Commissib_n. Twenty-three years has

“been more than ample time for Petitioner to seek more permanent solution, in

keeping with the intent and purpose of the statute and the Commission’s rules.

5. The Petitioner has failed to demonstrate that its hardship does
result from actions it has taken. Upon receiving the FEMA grant, Petitioner’s
decision was to keep the bui]ding where it was which could have avoided the

need for the sandbag structure if the building was moved.
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Petitioner was first aware of the erosion problems at its site in 1985 when

the structures became imminently threatened and the sandbag structures were

~ first installed.: Since 1992, Petitioner has owned-a parcel landward of NC 421

where the owners dould re-locate, but théy have not yet done so. Petitioner has
known at least since the 2001 Co‘rps"nourishment project that' the coquina rock -
could prevent beach nourishment at or near the nggings in future projects.
‘Dt_aslpite Petitioner's awareness of all these circumstances, it has still faf!ed to
take concrete actions to move forward with a relocation project. In the pést,
F’étition'er argued that all it needed was a little more time to find funding, but
when it ﬁnally got the FEMA grant, its membership turned the grant down.

~As in past variénces, Petitioner claims to have a new so!ution; specifically,
its "habitaf restoration” project or private no-urishmen_t. Staff is concerned that,

as in the past, Petitioner will make these same promises, but could easily again

- fail fo actually implement a permarient solution and the bags would remain even

tonger. The Commission shares this concem. Staff is also concerned that

Petitioner's request to keep the bags until one of its solutions is complete, is

much too open-ended because fhe_se projects may bé iﬂegél or non-permittable.

The Commission shares this concern as well. For these reasons, any hardships
Petitioner might face now are a result of its own inabiiity, or unwillingness, to
respond to its long-standing situation with a permanent solution.

6.  The Petitioner has not demonstrated that its variance request is

- within the spirit, purpose and intent of the Commission's rules; that it will secure

| 10
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public safety and welfare; and that it will preserve substantial j'ustice. One of the

Commission_’_s main objectives for the ocean hazard AEC is to eliminate

unreasonable danger to life, property, and amenities, pursuant to 15A NCAC .
7M.0201. While Pét'itioner argues that allowing the sandbag structure to remain
is the best way fo achi_éve this goal, Staff and tﬁe Commission disagree. White
the sandbags were meanf tobe 'a temporary help,'thé Petitioner's mem_bers’hip
continue to rely on the sandbags td protect them from, or reduce damage from
storms, instead of making real progress toward a lasting solution. The

Petitioners' membership has done so now for 23 yeafs. Removai of the

- sandbags may provide the needed incentive for the Association members finally

to relocate across NC 421 farther from the ocean hazard AEC, thereby reducing

‘the bublic costs of inappropriately sited development and reducing the risks to

life, propé'rty, and amenities.

Petitioner's argument fails to address the importance of the

Commission's other stated goals: prevenﬂrig encroachment of permanent

structures on public beach areas; preserving the natural ecologiéa! conditions of

the ba_rrier dune and beach systems; and protecting present common law and

- statutory public rights of access to, and use of the lands and waters of the

coastal area. The continued existence of the éan‘dbag structure on the public
beach area and the increasing encroachment of the buildings impede the
public's rights of access and use of the beach area. The existing sandbag

structure is continually losing its “temporary” characteristics and is becoming a

11
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more permanent, illegal hardened erosion control structure, contrary to CAMA

~ and the Commission’s rules and objectives.

Staff contends and the Commission agrees that Petitioner has

been afforded plenty of time and several "_second-chances" to relocate the

threatened structures or find another permanent solution, but has failed to do so.

Allowing the sandbags to remain for any further, uncertain period of time is not

within the spirit of CAMA and the CRC's rules, and for the same reasons, will not

protect the public's welfare.

Petitioner has failed to work diiigently to relocate the buildings, as
evidéncéd by the refusal of the FEMA gfant. Moreover, its newly propoéed
solutions may not even be permitiable and have not progressed far. After
repeated extensions,-granting any mbre extensions to allow Petitioner mdre time .
to pursue .its latest proposals, would no longer preserve _substantia! justice
because to do so would essentfally constitute a permanent variance for
Petitioner, while allowing only truly tempqrary éandbag structures for o‘thér
t'hreatened.str_uctureé alonig the coast, |

| ORDER
. THEREFORE, the variance from".T1 5A NCAC 7H.1705(a)(7) is denied.
This variance denial is based upon the Stipulated Faf;ts set forth above. The
Conimis_sion reserves the right to reconsider the granting of this variance and to
take any appropriate action should it be shown that any of the above Stipulated

Facts is not true.
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This the - day of January, 2008,

" Robert R. Emory, Jr./ Chairman
Coastal Resources Commission
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_ CERTIFICATE OF SERVICE

This ié to certify that | have caused the foregoing Final Order to be served

upon the Petitioner by depositing a copy thereof in the U.S. Postal. Service

CERTIFIED MAIL, RETURN RECEIPT REQUESTED with sufficient pastage for A

delivery and addressed to: -

Gary Shipman

William Wright
Shipman & Wright, LLP
11 South Fifth Avenue
Wilmington, NC 28401

Christine A. Goebel - HAND DELIVERY
Assistant Attorney General :
- N.C. Department of Justice

, s
This the 3' day of January, 2008.

o

James C. Gulick '
nior Deputy Attorney General
.C. Department of Justice

9001 Mail Service Center
Raleigh, NC 27699-9001

Acting Counsel to the Commission

14
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- SENDER: compLeTE THIS SECTION

B Compiste iteme 1,2, and 3. Also complete -
Itemn 4 If Restricted Delivery is desired,
N Print your name and address on the roverse
- 30 that we can return the card o you.
N Attach this card to the back of the mailpiecs,
or on the front if space permits.

COMPLETE THIS SECTION ON DELIVERY

. A. Slgnature &w ' S
L O~ O Agent
X ZZ"/ . l/ L7 Addressee

B. Bhoeivdd by (Printed Nerfe) ~ | G. Date of Delivary
By eckerd  prOos™

.B. s dellvery address diferent from ftem 17 O ves

1. Articla Addressed to;

Mr. Gary Sirapsor S 'ﬁ,{:) P
William Wright

Shipman & Wright, LLP

11 South Fifth Avenue
Wilmington, NC 28401

- IFYES, entér delivery address below: [l No

3. Sprvice Type
ertified Mall  [J Exprass Mall
"L Registared LJ Retum Recaipt for Merchandise
O nsured Mail 3 c.o.p. -

4, Rastricted Dellvary? (Extra Feg) - O Yes
2. Articla Number Bk
(rrmsferfromserwcelabeu 700z 3150 0000 :L'E?? 3
PS Form 3811, August 2001 . - ' Domestls Return Recelpt” : 102585-02-M-1540
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THE RIGGINGS HOMEOWNERS
~ ASSOCIATION
VARIANCE REQUEST

January 17-18, 2008
Kure Beach
New Hanover County
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VIEW OF PROPERTY FROM US HIGHWAY 421
November 9. .
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VIEW OF SANDBAGS LOOKING NORTH

{VIEW OF SANDBAGS LOOKING WEST ' VIEW OF SANDBAGS LOOKING EAST

March 18, 2008 March 18, 2005
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VIEW OF SANDBAGS LOOKING SOUTH [ = [VIEW OF SANDBAGS L,OOKING SOUTH §
5 ] October&m

ViEw OF SANDBAGS LOOKING NORTH. VIEW OF SANDBAGS LOOKING NORTH
November 9, 2006 ] Novemlm-9 2006
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VIEW OF SANDBAGS LOOKING WEST
November 9, 2006 .
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A
. | CERTIFICATE OF FILING AND SERVICE
This is ﬁ:_o certify that I have this day mailed the certified copy of the Record of
Procéedings to the Clerk of Superior Court for New Hanbver County and have served a copy of
the foregoing certified copy of Recoré of Proceedings upon the attorney for petitioner by US
Mail and addressed as follows:

Gary K. Simpson

Matthew W. Buckmiller
Shipman & Wright, LLP

575 Military Cutoff, Suite 106
Wilmington, NC 28405

This the l{/rc-l‘ay of April, 2008.

" . - ROY COOPER
Attorney General

5

James C. Gulick
Special Deputy Attorney General
N.C. Department of Justice
Post Office Box 629

Raleigh, NC 27602-0629 -

(919) 716-6600 -
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Petitioner,
s,
ORDER
COASTAL RESQURCES
COMMISSION OF THE STATE
OF NORTH CAROLINA and

ROBERT R. EMORY, Jr., Chalrman
of Coastal Resources Commission

Respondents.

SR S i

This appeal came on for hearing before the undersigned Superior Court Judge, presiding
over the January 5, 2009 Civil, Non-Jury Session of the Superior Court Division of New
Hanover County, the same having been called for hearing on January 6, 2009, upon appeal filed
by the Petitioner herein by Petition and a Writ of Certiorari issued by this Court to review the
January 31, 2008 Final Order of North Carolina Cosstal Resources Commission. The Petitioner
was repl_*esented by its attorpeys, Gary K. Shipman and William G. Wright and Respondents
were represented by their attorneys, Assistant Aitorneys General Christine A. Goebel and Allen
Jernigan. |

On August 22, 2006, pursuant to N.C. Gen. Stat. § 113A-120.1 and 15A NCAC 71.0700,
et. seq.  Petitioner, Riggings Homeowner's, Inc. (herein “Petitioner™ or “Riggings™) applied to
the Coastal Resources Commission of the State of North Carolina (herein “CRC™) for a variance
which woufd allow Petitioner to maintain temporary sandbags to protect their property until such

time as Petitioner’s proposed Habitat Enhancement Project and/or a renourishment project, either

A TRUE COPY
CLERK OF SUPERIOR COURT
NEW HANOVER COUNTY
BY- Mane Oftva
Deputy Cierk of Supenor Court
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privately or publicly funded, has been completed. The Pefitioner and the Division of Coastal
Management agreed on a set of stipulated facts and on January 17, 2008, Petitionet’s variance

request was heard at the regularly scheduled CRC meeting. At the meeting, the Riggings

variance request was unanimously denied.

In the Order denying Petitioner’s variance request, the CRC made the following pertinent

Conclusions of Law:

3. The Petitioner has not demonstrated that strict application of Rule
15A NCAC 7H.1705(a)(7) will result in unnecessary hardship. In the past, Staff
and the Commission agreed with the Petitioner that strict application of the
development rules regarding how long sandbag structures could remain causes
petitioner and unnecessary hardship. Staff and the Commission agreed that the
use of femporary erosion control structures, such as these sandbag structures, is
allowable to afford homeowners timers to relocate their property or to seek beach
renoprishment, In this case, Petitioner discovered that nourishment was not an
acceptable altemative at this location, due to coquina rock located in front of its
property, and Petitioner began attempting to secure funds to relocate. At the last
variance hearing in April 2003, the fact that the Town had recently been awarded
a $3.6 million dollar FEMA grant to acquire the current site for a park, once
Petitioner rebuilt and removed the current struchures by June of 2007, was the
primary reason. staff and the commission supported the April 2005 variance
request, and finding the unnecessary hardship existed. Staff and the Commission
understood the award of the grant to be extraordinary, and removal of the sandbag
structure at that time, when Petitioner appeared to have crossed the biggest hurdle
to relocation, would be an unnecessary hardship. In the nearly 3 years since the
last variance hearing, Petitioner has not been able to get the required support from -
its members, and in May 2006, formally rejected the FEMA grant. Based on the
current facts, Staff now contends and the Commission concludes that the
application of the rules standards or orders of the Commission will not cause
Petitioner unreasonable hardships, and Petition can make reasonable use of its
property without a continued variance.

4. The Petitioner has not demonstrated that its hardship result from
conditions peculiar to Petitioner’s property, such as location, size or topography. .
. In the past, the Staff and Commission have agreed that Petitioners [sic] had
unnecessary hardship resulting from conditions which were peculiar to the
Petitioner's property — specifically the location of the coquina rock formations
preventing the placement of sand in past renourishment projects, and the Fort
Fisher revetment, While both of these structures still exist, Staff now argues, and
the Comunission has concluded, that the Petitioner no longer has an unnecessary
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hardship, and so there can no Ionger be an unnecessary hardship resulting from
conditions peculiar to the property. At this point, any hardships that may exist are
a result of Petitioner’s inability to move forward as an Association in order to

relocate its buildings, debp:tc years of extra time allowed by previous variances
from the Commxssxon

5. The Petitioner has failed to demonstrate that its hardship does
result from action$ it has taken. Upon receiving the FEMA grant, Petitioner’s
decision was to keep the building where it was which could have avoided the need
for the sandbag structure if the building was moved,

Petitioner was first aware of the erosion problems at its site in 1985 when
the structures imminently threatened and the sandbag structure was first installed.
Since 1992, Petitioner has owned a parcel landward of NC 421 where the owners
could re-locate, but they have not yet done so. Petitioner has known at least since
the 2001 Corps nourishment project that the coquina rock could prevent beach
nourishment at or near the Riggings in future projects. Despite Petitioner’s
awareness of all these circumstances, it has still failed to take concrete actions to

‘move forward with a relocation project. In the past, Petitioner argued that all it

needed was 2 little more time to find funding, but when it finally got the FEMA
grant, its membeyship turned it down,

As in past variances, Petitioner claims to have a new solution, specifically,
its “habitat restoration” preject or private renourishment. Staff is concerned that,
ag in the past, Petitioner will make these same promises, but could easily again
fail to actually implement a permanent solution and the bags would remain even
longer. The Commission shares this concern as well. For these reasons, any
hardships Petitioner might face now are a result of its own inability, or
upwillingness, to respond to its long-standing situation with a permanent solution.

6. The Petitioner has not demonstrated that its variance request is
within the spirit, purpose and intent of the Commission’s rules; that it will secure
public safety and welfare; and that it will preserve substantial justice. One of the
Commission’s main objectives for the ocean hazard AEC is to eliminate
unreasonable danger to life, property and amenities, pursuant fo 15A NCAC
7M.0201. While Petitioner argues that alfowing the sandbag structure to remain
is the best way to achieve this goal, Staff and the Commission disagree, While
the sandbags were meant to be a temporary help, the Petitioner’'s membership
continues to rely on sandbags to protect them from, or reduce damaging storms,
instead of making real progress toward a lasting solution. The Pelitioner’s
membership has done so for 23 years. Removal of the sandbags may provide the
needed incentive for the Association members finally {0 relocate across NC 421
farther from the ocean hazard AEC, thereby reducing the public costs of

inappropriately sited development and reducing the tisks to life, property, and
amenities.
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Staff contends and the Commission agrees that Petitioner has been
afforded plenty of time and several “second chances” to relocate the threatened
stractures or find another permanent solution, but has failed to do so. Allowing
the sandbags to remain for any further, uncertain period of time is not within the

spitit of the CAMA and the CRC's rules, and for the same reasons, will not
protect the public’s welfare.

Petitioner has filed to work diligently to relocate the buildings, as
evidenced by the refusal of the FEMA grant. Morcover, its newly proposed

solutions may not even be permittable and have not progressed far. Affer
repeated extensions, granting any more extensions to allow Petitioner more time
to pursue its latest proposals, would no longer preserve substantial justice because
to do so would essentially constitute 2 permanent variance for Petitioner, while

allowing only truly temporary sandbag stuctures for other threatened structures
along the coast.

The Order of the CRC is a final agency decision within the meaning of Article 4, Chapter
1508 of the North Carolina General Statutes and Petitioner is directly affected by said Order and
entitled 1o judicial review of the CRC’s decision. N.C.G.S. § 150B-43 (2008). The CRC’s final
order, which denied Petitioner’s request for a variance from ISA NCAC TH.I705(a)(7) was
reccived by the Petitioner, through its counsel, on Febroary 7, 2008. The Petition for Judicial
Review was timely filed pursuant to N.C. Gen. Stat. § 150B-45 on March 7, 2008.

At the outset, the Respondents contend that Respondent Robert Emory Jr., Chairman of

- the CRC was impropesly named as a Respondent to this appeal. Counsel for Petitioner chose not

to object or be heard on the removal of Mr. and Emory, and thus the appeal against Mr. Emory is
dismissed with prejudice, |

The issues are whether: (I) the decision of the CRC was based on an error of law, in that
the CRC applied the wrong standard: “Unreasonable hardship” as opposed to “Unnecessary
hardship,” as a basis for denying the variance request (II) in placing reliance upon the issues
surrounding the Petitioner’s application for a FEMA grant and the availability of other property

owned by the Petitioners where the Riggings project might be relocated, the CRC violated the
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law by denying the Petitioners Equal Protection, and whether the decision denying the variance
request was therefore based upon unla;vful procedure: and whether (III) the decision of CRC is
supporied by substantial evidence and whether CRC’s decision was arbitrary and capricious, in
that it appears that CRC adopted Staff’s position as bases for denying the variance request,
instead of basing its de;ision upon the Stipulated Facts. |
The Standard of Review

'The standard of review to be employed by the trial court on judicial review of an agency
decision depends on the particular issues presented by the parties. Matter of Darryl Burke
Chevrolet, Inc., 131 N.C. App. 31, 505 S.E.2d 581 (1998), affd, 350 N.C. 83, 511 S.E.2d 639

(1999); Dew v. State ex rel. North Carolina Dept. of Motor Vehicles, 127 N.C. App. 309, 488

S.E.2d 836 (1997). The reviewing court may be required to utilize both the “whole record” and
the “de novo"” standards of review, when reviewing an agency decision, if warranted by the
nature of the issues raised. Skinner v. North Caroling Dept. of Cortection, 154 N.C. App. 270,
572 S.E.2d 184 {2002). |
When a petitioner alleges that an agency violated his or her constitutional rights, the court
. will undertake de nove review. In re North Carolina Pesticide Bd, File Nos. IR94-128, TR94-151
IR94-155, 349 N.C. 656, 509 S.E.2d 165 (1998}, Similarly, judicial review of whether an agency

decision was based on an error of law requires de novo review. Hodgkins v. North Caroling Real

Estate Com'n, 130 N.C. App. 626, 504 S.E.2d 789 (1998); Beneficial North Carolina, Inc. v.

State ex rel, North Carolina State Banking Comm'n, 126 N.C. App. 117, 484 S.E.2d 808 (1997).

Where a petitioner asserts that the agency misinterpreted a statute, the proper standard of review
for this question was de novo, and the reviewing court could substitute its judgment for that of

the state agency if the agency’s decision was affected by an error of law. Associated Mechanical
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Contractors, Inc. v. Payne, 342 N.C, 825, 467 S.E.2d 398 (1996); accord Matter of Darryl Burke

Cheyrolet, Inc., 131 N.C. App. 31, 505 S.E.2d 581 (1998); Walker v, Board of Trustees of the

Noxth_Carolina Local Governmental Employees' Retirement System, 127 N.C. App. 156, 487

S.E.2d 839 (1997); Yates Const. Co,, Inc. v, Commissioner of Labor for the State of N.C., 126
N.C. App. 147, 484 SE.2d 430 (1997); Matter of Darryl Burtke Chevrolet, Inc,, 131 N.C. App.
31, 5035 S.E.2d 381 (1998), aff'd, 350 N.C. 83, 511 S.E.2d 639 (1999). A de novo standard of
review applies to claims that an agency violated a constitutional provision, was in excess of
stattitoty authority, made a decision upon unlawful procedure or made some other error of law,
Moore v. Charlotie-Mecklenburg Bd. of Educ., --- N.C, App. o=, 649 S,E.2d 4]b (2007). 7

Inra &c nove review, the court considers the matter anew and freely substitutes its own
judgment for that of the Commission. In re Appeal of the Greens of Pine Glen Ltd. P'ship, 356

N.C. 642, 646-47, 576 S.E.2d 316, 319 (2003); R.J. Revnolds Tobacco Co. v. North Carolina

Dept. of Environment & Natural Resources, 148 N.C. App. 610_, 560 S.E.2d 163 (2002)("De

nove review" requires the court 1o conisider a gquestion anew, as if not considered or decided by
the agency previously, and to make its own findings of fact and conclusions of law rather than
relying upon those made by the agency).

When the issue on appeal is whether the agency's decision was supported by substantial
evidence or whether the agency's decisionr was arbitrary and capricious, the reviewing court must
apply the "whole record” test. ACT-UP Triangle, 345 N.C. at 706, 483 8.E.2d at 392; Associated
Mechanical Contractors v, Payne, 342 N.C. 825, 832, 467 S.E.2d 398, 401 (1996); Powell, 347
N.C. at 623, 499 S.E.2d at 185. The "whole record” test requires the court to determine whether
there was substantial evidence to support the agency's conclusions by taking all the evidence,

both supporting and conflicting, into account. Powell, 347 N.C. at 623, 499 SE.2d at 185;
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Associated Mechanical Contractors, 342 N.C, at 832, 467 S.E.2d at 401. Substantial evidence is

"more than a scintilla” and is “"such relevant evidence as a reasonable mind might accept as
adequate to support a conclusion.” Lackey v. Dept. of Human Resources, 306 N.C. 231, 238, 293
S.E.24 171, 176 (1982), Norman v, Cameron, 127 N.C. App. 44, 48, 488 S.E.2d 297, 300 (1997).
Administrative agency decisions may be reversed as arbitrary or capricious if they are patently in
bad faith, or whimsical in the sense that they indicate' a lack of fair and careful consideration or
fail to indicate any course of rcasbning and the exercise of judgment. Johnston Health Care
Center, LL.C. v, Nouth Carolina Dept. of Human Resources, Div, of Fagcility Services,

Certificate of Need Section, , 136 N.C. App. 307, 524 S.E.2d 352 (2000}, In interpreting an

agency order, the order “should be read as a whole.” In re Bass Income Fund 115 N.C. App.

703, 703, 446 S.E.2d 594, 595 (1994).

In this case, the Court is required to apply two standards of review (i} de novo review for
constitutional questions, questions regarding the statutory authority and jurisdiction of the €RC,
questions regarding errors of law made by the CRC, and/or questions regarding unlawful
procedure of the CRC and; (ii) the “whole record test” is to be applied to determine whether the
CRC’s Order was supported by substantial evidence, and/or was arbitrary or capricious.

In this case, the Petitioner argues The Final Order issued by the CRC consists of nothing
more thaa the adoption of the Division of Coastal Management’s Position statement filed as a
“brief” before the CRC, and not on the basis of the Stipulated Facts, which is the only evidence
properly presenied to the CRC. The Petitioner contends that the decision of the CRC was based
on legally impermissible considerations; that the CRC misapplied the applicable statute; and that
the Final Order was unsupported and contradictory to the only evidence, the Stipulated Facts,

before the CRC. After applying the applicable standards of review, this Court agrees.




N I
The Grant of Variance and Unnecéssagx Hardship versus Unreasonable Hardship
Petitioner argues the CRC made an error of law by applying the wrong standard of

“imreasonable hardship” as opposed to “unnecessary hardship.” The Court agrees.

The North Carolina General Assembly provided the circumstances under which a

landowner whose permit has been denied may obtain a variance:

Any person may petition the Commission for a variance granting
permission to use the person's land in a manner otherwise prohibited by rules or
standards prescribed by the Commission, or orders issued by the Commission,

pursuant to this Asticle, To qualify for a variance, the petitioner must show all of
the following:

1 Unnecessary hardships would result from strict application of the rules,
standards, or orders.

2. The hardships result from conditions that are peculiar to the property, such
as the location, size, or topography of the property.

3.

TN

The hardships did not result from actions taken by the petitioner.

4. The requested variance is consistent with the spirit, purpose, and intent of
the rules, standards, or orders; will secure public safety and welfare; and will
preserve substantial justice, '

N.C.G.S. § 113A-120.1 (2008).

In the third Conclusion of Law subject Order, the CRC provides in pertinent part: “Staff
now contends and the Commission concludes that the application of the rules standards or-orders
of the Commission will not cause Petitioner unreasonable hardships, and Petition can make
reasonable use of its property without a continued variance.” The Jegal standard, however, is not
whether strict application of the rules would result in “unreasonable” hardship to the Petitioner’s
property, bﬁt whether the hardship would be “unnecessary.” N.C.G.S. § 113A-120.1¢1). The
Order is unclear and the Court is uncertain as to whéther the CRC applied the correct legal

standard. Accordingly, it was inappropriate and contrary to the relevant statute to use
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“unreasonable” hardship as a bagis for any of thé conclusions reached by CRC. The Court ﬁ_;ads
that the CRC Order was ambiguous and unclear that the proper legal standard was used in the
denial of the variance request. Therefore this Court reverses the denial of the Petitioner’s
variance request, and remands the matter back to the CRC for a new hearing, with a mandate to

apply “unnecessary’ and not “unteasonable” to the determination of the hardships suffered by the

Petitioner.

to relocate to its other property

The Petitioner next contends that CRC improperly placed reliance upon the issues
surrounding the Petitioner’s application for a FEMA grant and the availability of other property
owned by the Petitioners where the Riggings project might be relocated, and that in so doing, the

Final Order was made upon untawful procedure. The Court agrees.

The Court of Appeals in Williams v, North Carolina Dept. of Environment and Natural

Resources, 144 N.C, App. 479, 548 S.E.2d 793 (2001) held in pertinent part:

Whether strict application of the Coastal Area Management Act,
{hereinafter “CAMA”), places an “unnecessary hardship” on a parcel of
property, depends upon the mumique natare of the property; not the
landowner. If “hardship” stemmed from the situation of the landowner, then
those persons owning less land would have an easier time showing unnecessary
hardship than those owning more than one parcel of land. Similarly situated
persons would be treated differently, giving risc to equal protection of Jaw issues.
City of Cleburne v. Cleburne Living Cir., Inc., 473 U.S. 432, 105 5.Ct, 3249, 87
L.Ed.2d 313 (1985). Accordingly we hold that whether or not the landowner

owns other property is irelevant and insufficient to support [a finding of |
unnecessary hardship.}

Williams, 144 N.C. App. at 485, 548 5.E.2d at 797-98 (emphasis added).
By examining and placing reliance upon the FEMA grant and the fact that the Petitioner

owned additionsl property where the project might be relocated, the CRC bases its denial of
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Petitioner’s variance request on impermissible considerations in that it focuses on the condition
of the landowner (The Petitioner and its members) and not the proper inquiry, which is the
unique nature of the property. Id, The findings concerning the denial of the FEMA grant and the
failure to relocate to the Petitioner’s other property across NC 421 permeates the CRC's Order in
each of its Conclusions of Law ({{f 3-6} addressing the denial of the variance.

By examining and placing reliance upon the FEMA grant and the other property owned
by the Petitioner, the CRC based its Final Order on an improper factor, and accordingly, the
Final Order was made upon unlawful procedure. _ It is clear to this Court that the CRC
improperly utilized this factor as a basis for its Final Order. Consideration and reliance on this
information by CRC was clearly improper as the very reason that the circumstances of the
landowner are not 1o be examined acco-rding to Williams is so that similarty situated person and
property owners are not treated differently, giving rise to equal protection of law issues.

If “hardship” stemmed from the situation of the landowner, then those persons

owning less land would have an easier time showing unnecessary hardship than

those owning more than one parcel of land, Similarly situated persons would be
treated differently, giving rise to equal protection of law issues

1d,_at 485, 548 5.E.2d at 797.

The proper inquiry in a variance request before the CRC is conceming the property and
not the i}roperty owner. In this case, however, the denial of .Petitionf:r‘s variance request was
based in large part on the contention that the Riggings should hax&_ accepted the FEMA Grant
and relocated. The CRC’s consideration of whether the FEMA Grant was rejected by the
Riggings and/or whether the Riggings had additional property in which it could relocate was
improper in decidin;g, whether or not to grant the variance request. The Final Order focused upon

an analysis into the property owners when the sole focus of the CRC’s findings should be based

on the condition of the property itself.
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Similarly, the CRC erred by applying the wrong legal standard of hardship to the
petitioner as opposed to hardship to Petitioner’s property. The standard, as articulated in
Willigms, supra. in determining unnecessary hardship is to examine the effect sirict application -
of the rules would have on Petitioner’s property, and. not the Petitioner itself. Williams, 144
N.C. App. at 483, 548 5.E.2d at 797-98 (holding that hardship depends upon rhé unique nature of
the property; not the landowner.). As such, the CRC erred by applying the wrong standard. In
this case, the standard is whether strict application of the rules would result in unnecessary
hardship to Petitioner’s property; not the Petitioner. That, hov.;cver, was not the standard épplied
by the CRC. -Because the CRC improperly considered the circumstances surrounding the FEMA
grant denial and the other property owned by the Petitioner and the potential for relocation of the
project, the Order was made upon unlawful procedure. This error consequently requires reversal
and remand. On remand, the Court instructs the CRC that in undestaking a review of Petitioner’s
variance request, the circumstances surrounding the FEMA grant and the other property owned
by the Petitioner shall not be considered by it.

m
Adoption of Staff’s Contentions

Petitioner argues that the Final Decision was not supported by substantial evidence in the
Record, and the CRC erred in adopting the contentions of Staff without competent evidence in
the Record to support its Findings of Fact and/or Conclusions of Law. The Court agrees.

“It is axiomatic that arguments of counsel are not evidence” to form the basis of
Conclusions of Law. State v. Collins, 345 N.C. 170, 173, 478 S.E.2d 191, 193 (1996). In the
instant case, the Conclusions of Law are not supported by the Findings of Fact, and they must be.

The CRC must use independent judgment as to whether or nat to grant a variance. The Court is

183




12

concerned that the CRC did not undertake an independent analysis of the stipulated facts, which
comprise the only competent evidencé in the Record. Staff’s *“position” statements, through
counsel or otherwise, do not constitute competent evidence and CRC’s “adoption™ of Staff’s
position was clearly erroneous. The Conclusions of law are not supported by fhe Stipuiated
Facts, but instead are only supported by the arguments of Counsel and the Staff, which again,
does not constitute competent evidence. It is inappropriate for the CRC to recite legal argument
as a Conclusion of Law when again, the Findings of Fact must be supported by competent
evidence; and the Conclusions of Law must be supported by the Findings of Fact. By not relying
on its own conclusions and instead rubber-stamping the Staff recommendations, the CRC’s
Conclusions of Law were not supported by the findings of fact and/or substantial evidence, and
its decision, applying the whole record test, was arbitrary and capricious and therefore, made
upon unlawful procedure.

These errors mandate that the Final Order of the CRC be reversed, and that the matter be
remanded for a new hearing on the basis of the Stipulated Facts. Upon remand, the CRC is
instructed to base its Findings of Fact only upon competent evidence, including .any Stipulated
Facts, and shall not utilize the “contentions” of Staff or counsel as a basis for its Findings of Fact
or Conclusions of Law.,

v
Additional Arguments of Petitioner

Petitioner also argnes the Order of the CRC constitutes an unconstitutional taking, the
actions of the CRC violate the separation of powers doctrine, and that the CRC is Rot an
impartial wibunal. For the reasons set forth in the CRC’s Brief filed with this Court, the Court

disagrees that that actions of the CRC violates the separation of powers doctrine or that the CRC
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was not an impartial tribunal. As to the issue of whether the CRC Order constitutes an
unconstitutional taking, this issue is not ripe for hearing until a final determination of a denia{ of
the variance, per N.C.G.S. § 113A-123(b). Accordingly, these arguments are denied.

CONCLUSIONS OF LAW

1. This Court has jurisdiction over the parties and the subject matter of this

proceeding.

2. ROBERT R, EMORY, Ir., Chéirman of the Coastal Resources Commission is

dismissed with prejudice from this appeal.
3. The Final Order of the CRC was based on an ermor of law,

4. The Final Order of the CRC was made upon unlawful procedure.

5. The Final Order of the CRC is not supported by substantial evidence in the

record, and is arbitrary and capricious.

6, As to the issue of taking by the CRC, it is premature fo bring the Petitioner’s

claim, and thus that issue is denied.

7. As to the issue of a breach of the separation of powers by the CRC, that issue is

denied.
8. That CRC’s Order is reversed and this matter is remanded to the CRC pursuant to

the instructions contained in this Order.

WHEREFORE, BASED UPON THE FOREGOING, IT IS HEREBY ORDERED,
ADJUDGED AND DECREED AS FOLLOWS:

That the Final Order of the CRC, denying the Petitioner’s variance application be, and the

same is hereby REVERSED. This matter is remanded to the CRC for a new hearing, consistent
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N with the mandates and instructions contained within this Order. .

This the _ifg_f\day of’,g@w, 2%‘ .
_Qﬂ»—:\b MM‘V\ .

JAY D'HOCKENBURY
SUPERIOR COURT JUDGE

TN
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CRC-VR-06-33
on Remand 4/09

Department of Justice
PO BGX 629

ATTORNEY GENERAL

TO:

FROM:

DATE;

Raleigh, North Carolina
27602

Coastal Resources Commission

Christine A. Goebel
Assistant Attorney General

April 16, 2009 (for the April 29, 2009 CRC Meeting)

Variance Request by The Riggings Homeowners Association; Inc.

Petitioner is a Homeowners Association for The Riggings condominium development in
Kure Beach, New Hanover County. They own oceanfront property where the development is
currently located.  They have sought, and have been granted four prior variances from this

Commi

ssion to keep sandbags in front of their property for a period longer than allowed by Rule

15A NCAC 7H .1705(a)(7). In January of 2008, the CRC denied this cutrent variance request.
In January of 2009 at the Judicial Review hearing in New Hanover Superior Court, Judge Jay
Hockenbury remanded the variance request back to the CRC for a rehearing. The Petitioner
again seeks a variance 1o keep the bags in place longer, as described herein.

The following additional information is attached to this memorandum:

Attachment A: Relevant Rules

Attachment B: Stipulated Facts

Attachment C: Petitioner’s Position and Staffs Responses to Variance Criteria
Attachment D: Petitioners’ Variance Request Materials and Atftachments
Attachment E: Additional Exhibits

Attachment F: A copy of the remand Order from Judge Hockenbury
Attachment G: Copies of revised positions of the parties

cc:

The Riggings HOA c/o William Wright, Esq., Petitioner

Town of Kure Beach CAMA LPO

Jennie W. Hauser, Special Deputy Attorney General & CRC Counsel
DCM Staff
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ATTACHMENT A
RELEVANT STATUTES OR RULES
N.C.G.S. 113A § 115.1 Limitations on erosion control structures
(a) As used in this section:

(1) “Erosion control structure” means a breakwater, bulkhead, groin, jetty, revetment,
seawall, or any similar structure.

(2) *Ocean shoreline” means the Atlantic Ocean, the oceanfront beaches, and frontal
dunes. The therm “ocean shoreline” includes an ocean inlet and lands adjacent fo an ocean inlet
but does not include that portion of any inlet and lands adjacent to the inlet that exhibits the
characteristics of estuarine shorelines.

(b} No person shall construct a permanent erosion control structure in an ocean shoreline. The
Commission shall not permit the construction of a temporary erosion control structure that
consists of anything other than sandbags in an ocean shoreline. . . This section shall not be
construed to limit the authority of the Commission to adopt rules to designate or protect areas of
environmental concern, to govern the use of sandbags, or to govern the use of erosion control
structures in the estuarine shoreline.

15A NCAC 7TH .1700 General Permit for Emergency Work Requiring a CAMA
and/or Dredge and Fill Permit

1701 Purpose

This permit allows work necessary to protect property and/or prevent further damage to property
caused by a sudden or unexpected natural event or structural failure which imminently endangers
life or structure, For the purposes of this general permit, major storms such as hurricanes,
northeasters or southwesters may be considered a sudden unexpected natural event although such
storms may be predicted or publicized in advance.
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1705 Specific Conditions

(a) Temporary Erosion Control Structures in the Ocean Hazard AEC
(1)  Permittable temporary erosion control structures shall be limited to sandbags
placed above mean high water and parallel to the shore,
* %k
(7) A temporary erosion control structure . . . may remain in place for up to five years
or until May 2008, whichever is later, regardless of the size of the structure it is
protecting if the community in which it is located is actively pursuing a beach
nourishment project as of October 1, 2001, For purposes of this Rule, a
community is considered to be actively pursuing a beach nourishment project if it
has:
(A)  beenissued a CAMA permit, where necessary, approving such project,
15A NCAC ™™ ..0200 Shoreline Erosion Policies
0202 Policy Statements
¥k
(e Temporary measures to counteract erosion, such as the use of sandbags . . . should be

allowed, but only to the extent necessary to protect property for a short period of time
unti] the threatened structures can be relocated or until the effects of a short-term erosion
event are reversed. In all cases, temporary stabilization measures must be compatible
with public use and enjoyment of the beach.
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STIPULATED FACTS ATTACHMENT B

1.

10.

11.

Riggings Homeowners, Inc. (*Riggings HOA™) is a non-profit corporation organized under
the laws of the State of North Carolina. “The Riggings” is also the name of the 48-unit
residential condominium project bordering the Atlantic Ocean in Kure Beach, New Hanover
County, North Carolina, whose unit owners are members of Riggings HOA.

Immediately south of The Riggings is Fort Fisher, a North Carolina State Park, which is also
located on the shoreline of the Atlantic Ocean.

In the 1920’s some of the coquina rock outcropping northeast of Fort Fisher was allowed by
the Board of County Commissioners of New Hanover County to be removed by a contractor
for use in the completion of a section of U.S. Highway 421, a public project.

The contractor removed approximately 6,000 cubic yards of rock, taking it from a strip
approximately 50 to100 feet wide.

An intertidal rock outcrop community near Fort Fisher, known as the Fort Fisher Coquina
Outcrop Natural Area, was entered on the official North Carolina Registry of Natural
Heritage Areas on February 6, 1982. '

Among other things, coquina rock outcroppings can provide a partial natural barrier against
the threat of beach erosion.

Currently some of these coquina rock outcroppings are within sight of The Riggings, and the
southern portion of a large outcropping is situated in front of the northern section of The
Riggings,

A large part of the rock outcroppings within sight of The Riggings was uncovered during
Hurricane Floyd, and its vegetation was uprooted by the storm surge.

Since 2000, beach nourishment projects conducted by the U.S. Army Corps of Engineers
have covered some coquina rock outcroppings north of The Riggings.

The Riggings has been threatened by erosion since 1985, and a sandbag revetment has been
used to protect it since that time.

The first CAMA permits for sandbags at The Riggings were issued by the Local Permit
Officer for the Town of Kure Beach.




12.
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Since 1992, the CAMA permits for the sandbags have been issued by the Division of Coastal
Management (“DCM”). '

In 1994 DCM issued CAMA General Permit No. 13355-D, which authorized repair of the

sandbags and the addition of new ones.

Permit No. 13355-D was modified in February 1995 to allow the filling of holes in the
sandbag revetment with sandbags.

The sandbags which were in place when Permit No. 13355-D expired on March 5, 1995,
could legally remain in place until May 1, 2000,

From July 1995 to January 1996, in order to protect Fort Fisher from the effects of erosion
from the Atlantic Ocean, the State of North Carolina erected, or caused to be erected, a
permanent revetment.

Atthe time that this reveiment was erected, the general policy of the State of North Carolina

did not permit the construction of hardened structures like the Fort Fisher revetment because
of the recognition of the adverse erosion effects that such structures can cause to adjacent
properties. However, the revetment was constructed under an exception to this policy for the
protection of federal and state historic sites, such as Fort Fisher.

Initially after the construction of the revetment at Fort Fisher, the rate of erosion of the
shoreline in front of The Riggings increased, but since then the rate of erosion has decreased.

On May 26, 2000, the Coastal Resources Commission (“CRC”) granted a variance to the
Riggings Condominivm Association extending the deadline for removing the sandbag until
May 26, 2001.

The Carolina / Kure Beach Renourishment Project of 2001 included a large part of Carolina
Beach and 98 percent of Kure Beach but fell approximately 1,500 feet short of the Riggings
Condominiom,

Riggings HOA made various attempts to get the United States Army Corps of Engineers to
extend beach nourishment projects to include the shoreline immediately adjacent to The
Riggings, but the attempts did not succeed.
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The Corps of Engineers informed U.S. Representative Mike Meclntyre by letter dated
February 25, 2000, that the “primary reason that the (beach nourishment) project stops short
of the Riggings is due to the intertidal coquina rock outcropping.” The letfer further states
that the “rock outcropping has been declared a natural heritage area by the North Carolina
Natural Heritage Program and burying them was not an acceptable alternative,”

On February 4, 2002, CRC granted a variance to the Riggings HOA, extending the deadline
for removal of the sandbags until May 23, 2003.

On May 9, 2003, CRC signed an order granting a variance to allow the sandbags to remain
in place until May 9, 2005.

After obtaining estimates for relocating the condominium, Riggings HOA sought financial
assistance in relocating certain of the condominium buildings by contacting the North
Carolina Division of Emergency Management (“NCDEM”), the Natural Heritage Trust Fund
and DCM, as well as requesting the Town of Kure Beach to act as applicant for beach access
and/or FEMA grants.

In July 2004 the Town of Kure Beach was awarded a $3.6 million FEMA grant to acquire
a portion of the property on the ocean-side where some of the buildings comprising The
Riggings are located, once these buildings were relocated across the street. The grant
included $2.7 million dollars from FEMA, with the individual unit owners of The Riggings
being required to contribute the remaining $900,000.

In March 2005 Riggings HOA was working with architects and surveyors to finalize plans
to rebuild across the street and to remove the current structures. It also had contractors ready
to start construction once the planning was complete.

In its most recent variance order, dated April 25, 2005, CRC said the sandbags were to be
removed “prior to the expiration of the FEMA grant.”

In order to comply with the provisions of the grant, Riggings HOA was required to obtain
the unanimous consent of the unit owners. On May 1, 2006, Riggings HOA notified the
Town of Kure Beach that twenty-four of the homeowners of The Riggings had voted not to
accept the FEMA pre-disaster grant. Although it is not certain why each individual owner
voted as he or she did, among the reasons owners may have voted against the grant were:
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a. Each unit owner would have been required to contribute approximately
$125,000 towards the cost of relocation and recomstruction. Some
homeowners lacked the financial capability to relocate.

b. There was no guarantee in the grant contract that the provisions of the grant,
particularly the provision regarding the use of the oceanfront property, would
not change.

C. Some owners had been informed by the holders of their mortgages that no -

relocation of the units could occur without their consent, and some of those
lenders had expressed concerns about whether that consent would be given.

Subsequently, DCM was notified on June 20, 2006, by the State Hazard Mitigation Officer
of NCDEM that the grant had been terminated, notwithstanding its June 30, 2007 expiration
date, and had been closed out June 1, 2006.

The Carolina / Kure Beach Renourishment Project of 2007 included a large part of Carolina
Beach and 98 percent of Kure Beach, but again fell approximately 1,500 feet short of The
Riggings.

Sometimes sandbags at The Riggings arc buried under sand and sometimes they are exposed.
This depends on the beach profile, which can change quickly.

A former member of the U.S Army Corps of Engineers is on record as stating that the
Riggings sandbags have not had any deleterious effect on surrounding property nor have they
come into contact with the Atlantic Ocean except during major storm events.

Whether the public can walk along the beach without detouring landward around the
sandbags depends on the beach profile at the time, but even at high tide the public can get
around the sandbags by going between the sandbags and The Riggings buildings closest to
the ocean.

The Riggings HOA proposes that the sandbags remain in place until such time as their
proposed Habitat Enhancement Project, a copy of which is incorporated herein by reference,
and/or a renourishment project, either privately or publicly funded, has been completed.
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ATTACHMENT C
Petitioner’s and Staff’s Positions
I Will strict application of the applicable development rules, standards, or orders

issued by the Commission cause the petitioner unnecessary hardships? If so, the
petitioner must identify the hardships.

Petitioner’s Position: Yes. (Taken verbatim from their revised written response to the criteria)

Riggings Homeowner’s, Inc, (herein “Riggings™) applies to the Coastal Resources Commission of
the State of North Carolina (herein “CRC™) for a variance which would allow them to maintain
temporary sandbags to protect their property longer than is allowed under the rules, and until such
time as their proposed Habitat Enhancement Project and/or a renourishment project, either privately
or publicly funded, has been completed. (See Record of Proceedings, p. 4-6 (Stipulated Facts), 18-24
(Variance Request))

In issuing the variance extensions to the Riggings in April 2005, May 2003, February 2002 and
August 2000, the Commission has stated, that “the Riggings Condominium has been imminently
threatened by erosion since 1985 and that the sandbag revetment in question has been used to protect
it since that time.” (R.O.P., pp. 119-142) Furthermore, the Commission, in concurrence with
Staff”s previous position regarding the Riggings, concluded in its Variance Orders in April of 2005,
May 2003 and August 2000 that application of the rules to the Riggings’ property would result in
unnecessary hardship. (Id.} Since those previous Variance Orders there has been no change in the
hardships the Riggings property will suffer if it is not granted a variance.

Based on legally permissible criteria, Staff cannot demonstrate that the Riggings will suffer any less
hardship now than they did previously and cannot articulate one factor which would justify their
change in position that the strict application of the rules results in an unnecessary hardship to the
Riggings property.! As such, no fundamental change has occurred to the Riggings property since

!'The only change that has occurred to the Riggings is that some of the unit owners® denied the FEMA grant for potential
relocation, however pursuant to Judge Hockenbury’s remand of this case this is not a factor this tribunal ¢an look at, Even
if this tribunal were inclined to consider the FEMA Grant and the possibility of relocation as a factor or factors in their
analysis, the uncontroversial evidence before the CRC was that acceptance of the FEMA grant by the Riggings was not
possible. Stipulated Fact # 29 stated: (i) that the Riggings HOA, in order to accept the grant, was required to abiain the
unanimous consent of the unit owners; (ii} that each unit owner would have been required to contribute approximately
$125,000.00 towards the cost of relocation and reconstruction; and (iti) that some owners had been informed by the
holders of their mortgages that no relocation of the units could occur without their consent, and some of those lenders
had expressed concerns about whether that consent would be given. (Id. at p. 6-7) In addition to these stipulated facts
the Affidavits of Riggings homeowners demonstrate that they voted “No” towards accepting the FEMA Grant because
they lacked the $125,000.00 necessary forrelocation. {Id. at p. 102-104) While only one homeowner vote in the negative
was needed to turn down the FEMA grant, at least three homeowners voted “No* towards accepting the FEMA grant

9.
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their previous variance request, where the CRC and Staff found unnecessary hardships, which would
be grounds for a change in position.

The stipulated evidence is that the threat to the Riggings property is as apparent and imminent as it
was at those previous times when the previous variances were granted and, if anything, the situation
has worsened. (Id. at p. 6-7) “The Riggings has been threatened by erosion since 1985, and a
sandbag revetment has been used to protect it since that time.” (Id. (Stipulated Fact # 10) (“Initially
after the construction of the revetment at Fort Fisher, the rate of erosion of the shoreline in front of
the Riggings increased”)) Without the sandbag revetment, the beach in front of the Riggings
Condominium will be subject to increased erosion from nor’easters, hurricanes and other storms.

Petitioner’s continuing efforts to convince the U.S. Army Corps of Engineers to extend the
Carolina/Kure Beach renourishment project have not succeeded so far, and nothing else has
happened to reduce the erosion threat. (Id. (Stipulated Fact # 21) More importantly, there is no
evidence in the record to support any conclusions that unnecessary hardships to Petitionet’s property,
based on the unique nature of the Property, would no longer exist with strict application of the rules.”

The strict application of these rules, which require removal of the sandbags, will cause serious

damage and eventually destruction of the Riggings Condominium which will deprive Riggings’

owners of any use of their property much less a reasonable one. This forced hardship upon the

residents of the Riggings Condominium is unnecessary since adherence to these rules accomplishes

no significant public purpose or benefit. Allowing the sandbags to remain for the requested time will

not significantly compromise the rule’s purpose, which is 10 preserve the ocean beach for public use,
and will permit the residents of the Riggings Condominium time to explore alternative options that

do not cause an extreme hardship to befall onto them, such as private renourishment of the beach if
public authorities are unwilling. (Id. at p. 60-100) Only a short segment of the beach, approximately

300 feet, is affected by the sandbags, an insignificant area when compared to the large area of the

beach immediately to the south of the Riggings on which the State has built a seawall to protect Fort

Fisher State Park, (Id. (Stipulated Fact # 34)

There is no evidence in the record to suggest the hardships the Riggings will suffer if their sandbags
are removed are any less severe than they were when their first sandbag variance was granted, and
in fact the evidence is to the confrary. Accordingly this tribunal must find that the Riggings has
satisfied element #1 for a variance request.

because they lacked the financial capability to provide the funds necessary for relocation. (R.O.P., pp. 102-104
(Affidavits of John Pamell, Patty Forest, and Sandy lemma))

2 Pursuant to Judge Hockenbury’s Order the proper inquiry in a variance request before the CRC is concerning the
property and not the property owner, (Hockenbury Order at p. 10)

-10-
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Staff’s Position: No.

In the past, Staff had agreed with Petitioner that strict application of the development rules
regarding how long the sandbag structures could remain caused Petitioner an unnecessary
hardship. Staff agreed that the use of temporary erosion control structures, such as these sandbag
structures, is to afford homeowners time to retreat from erosion by relocating their property, or to
obtain beach nourishment. After initially attempting to secure nourishment for their property,
and obtaining variances from the Commission to pursue this option, Petitioner discovered that, .
according to the Army Corps of Enigneers, nourishment was not an acceptable alternative at this
location due to the coguina rock located in front of their property. See Stipulated Facts #21-22
Having failed at the nourishment option in 2000, Petitioner then began {rying to retreat from the
erosion by attempting to secure funds to relocate the structures away from the Ocean Hazard
area. See Stipulated Facts # 25-27 At the variance hearing in Aprii 2005, Petitioner emphasized
the fact that the Town had recently been awarded a $3.6 million dollar FEMA grant to acquire
the current Riggings site for a park, and Petitioner would retreat by rebuilding the structures to an
adjacent parce! by June 2007. These new facts concerning the Petitioner’s proposed retreat and
relocation were the primary reason staff supported the April 2005 variance request, and its
finding that an unnecessary hardship existed. Staff understood the award of the grant to be
extraordinary, and noted that it appeared that Petitioner’s retreat option was about to come to
fruition, and so removal of the sandbag structure at that time would be an unnecessary hardship.
However, in the four years since the last variance hearing, the members of the Petitioner-HOA
have not been able to get the required support from its members, formally rejected the FEMA
grant in 2006. Based on the current variance petition, Petitioner has apparently abandoned any
retreat plan, being the one proposed in the FEMA grant or otherwise, as their current request is
now to keep the sandbags . . .until such time as their proposed Habitat Enhancement Project
and/or a renourishment project, either privately or publically funded, has been completed.” See
Stipulated Fact # 35. Based on the current stipulated facts, Staff now contends that the
application of the rules, standards, or orders of the Commission will not cause Petitioner
unnecessary hardships, as explained below.

In 2003, the CAMA was amended to include N.C.G.S. § 113A-115.1, which prohibited
the use of erosion control structures along the ocean shoreline. The Commission’s rules did
allow for the continued use of “temporary erosion control structures” made of sandbags to protect
only immanently threatened structures which were those within 20 feet of the erosion scarp, The
installation and design standards in the CRC’s rules reflect the temporary nature of the structures,
and demonstrate that sandbags were not intended as permanent fortresses. Further, the
Commission stated in 15A NCAC 07M.0202(e) that these temporary measures are to be nsed
“only to the extent necessary to protect property for a short period of time until the threatened
structures can be relocated or until the effects of a short-term erosion event are reversed.” This

=11~
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rule demonstrates that sandbags should only offer immediate relief and time to find a permanent
solution.

When evaluating this variance factor of whether “strict application of the applicable
development rules, standards, or orders issued by the Commission cause the petitioner
unnecessary hardships,” it is instructive to look at guidance from the North Carolina Court of
Appeals. The Court looked at the CAMA variance criteria in the case of Williams v. NCDENR,
DCM and CRC, 144 N.C. App. 479, 548 S.E. 2d 793 (2001). In Williams, the Court stated,

“We hold that to determine whether a parcel of property suffers from unnecessary
hardship due to strict application of CAMA, the CRC must make findings of fact
and conclusions of law as to the impact of the act on the landowner’s ability to
make reasorable use of his property.”

Id. at 487 (emphasis added). The standard is not, as Petitioner appears to contend, that no
“fundamental changes” have taken place since the last variance,

In evaluating this variance criteria for this variance hearing based on the facts stipulated
to by the parties, Staff contend that there are few reasonable uses for property that has been
imminently threatened behind a sandbag structure for the last 24 years, and which has suffered
damage from erosion multiple times during this period. Staff believes that any reasonable
expectations of use for this property should be decreasing with every passing hurricane,
nor’easter, and storm, as the property continues to suffer from the effects of the continuing
erosive forces of the ocean, something which is common to Ocean Hazard areas all along the
North Carolina coast. Additionally, the amount of time the bags have been allowed to remain is
far beyond the scope of what the rules allow, and the sandbag structure today has taken on the
characteristics of a permanent erosion control structure which is prohibited under the CAMA.
As the reasonable uses for this property continue to erode with the continuing erosive forces
placed on the property by the Atlantic Ocean, the strict application of the Commission’s time
limits for sandbag structures does not cause the Petitioner and its property unnecessary hardship.

Finally, Petitioner offers no proposed solution which is approved by the Commission and
which is different from those offered in the past. As stated above, the Commission’s approved
responses to oceanfront erosion are retreat through demolition or relocation, or nourishment.
This Petitioner was afforded extra time through earlier variances to pursue, albeit unsuccessfully,
beach nourishment for the area in front of its property. There is no evidence that the
circumstances which prevented it in the past have changed and would now allow nourishment in
the near future. Additionally, while Petitioner had hopes to retreat from the erosion through
relocation, and had taken some concrete steps to this end including obtaining the grant, having
discussions with architects and other consuitants, and securing a variance to continue with the

-12-
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relocation process, this process has apparently now been abandoned by Petitioner.

Instead, Petitioner now proposes the “Habitat Restoration Project” which may very well
be illegal based on the hardened structures ban of N.C.G.S. § 113A-115.1. In the alternative,
Petitioner also proposes a new nourishment project, either privately or publically funded, which
would likely cover the natural heritage and hard-bottom habitat coquina rock. Both of these
proposals may not even be permittable, may be illegal, no funding has been identified, and so
staff feels they are not real steps toward finding a permanent solution to Petitioner’s erosion
problem.

In conclusion, staff contend that the strict application of the applicable development rules,
standards, or orders issued by the Commission” do not cause the petitioner unnecessary hardships
because, using the Court of Appeals’ reasoning from Williams for this factor, the Petitioner can
make reasonable use of its property, despite the strict application of the sandbag time limits,
because the reasonable uses for Petitioner’s property have been significantly reduced as the
erosional forces of the Atlantic Ocean continue to impact Petitioner’s property. Petitioner
attempted to get nourishment and abandoned that effort, then attempted retreat through relocation
and abandoned that effort. Now, it has proposed keeping the sandbags until completion of its
proposed habitat project, which is likely illegal, is built, or until a theoretical but not planned or

“permitted future nourishment project, with no identified source of funding, is completed. As
Petitioner has tried and failed at both the retreat and nourishment options, and now offers no
conerete plan to resolve the continuing effects of erosion in the short-term, the reasonable uses
for this property are greatly diminished, and so strict enforcement of the Commission’s time
limits for sandbags will not cause Petitioner unnecessary hardships. '

-13-
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11, Do such hardships result from conditions peculiar to the petitioner’s property, such
as location, size, or topography of the property? Explain.

Petitioner’s Position: Yes. (Taken verbatim from their revised written response to the criteria)

The next step in the variance process is that CRC is required to determine whether the Riggings
hardships that would result from strict applications of the rules arise from conditions peculiar to the
property. This tribunal must focus on the peculiar conditions of the Riggings property, and not the
Riggings unitowners." Accordingly, the fact that the Riggings has used the sandbags for twenty (20)
years is irrelevant. The factors that the CRC must examine in determining whether would be
hardships result from conditions that are peculiar to the property are the location, size, and/or
topography of the Property. There is no evidence to suggest that the Riggings is not unique or that
it does not suffer hardships solely because it is unique.

The Riggings is unlike any other property in the State of North Carolina that has applied for or
otherwise been eligible for a variance from the CRC in order to keep sandbags in front of their
property for a peried longer than allowed by their rules. The Riggings is truly stuck between a rock
and a hard place, and the CRC, supported by Staff, have concluded that the aforementioned
conditions are peculiar to the Riggings’ Property when issuing its previous Orders. (R.O.P., pp. 119-
142) There is no other property in the State of North Carolina where a coquina rock natural barrier
was removed by the government for a public purpose: namely the construction of U.S. Highway 421.
During the 1920’s, some of the coquina rock outcropping in the near vicinity of the Riggings was
allowed by the Board of County Commissioners of New Hanover County to be removed by a
contractor for use in the completion of a section of U.S. Highway 421, a public project. (Stipulated
Fact #3) The contractor removed approximately 6,000 cubic yards of rock, taking it from a strip
approximately 50 to 100 feet wide. (Id. at #4) The parties have stipulated that coquina rock
outcroppings provide a natural barrier against the threat of beach erosion; outcroppings that have
been designated as a natural heritage area and accordingly, there is no dispute that due to theremoval
of the coquina rock, that protection no longer exists for the Riggings. (Id. at #6)

Additionally, the Riggings is the only property in the State of North Carolina that is located
immediately adjacent and contiguous to a North Carolina State Park, Fort Fisher. After being
threatened by erosion for a period of many years, Fort Fisher was permitted to construct a permanent
revetment or hardened structure, which at the time it was constructed was contrary to the general
policy of the State of North Carolina against the construction of hardened structures. (I1d. at #16-18)

The hardened structure prohibition was adopted in recognition of the adverse erosive effects that
such structures can cause to adjacent property. (Id.) This policy was abandoned, at least

! Denial of the FEMA grant by some ofthe Riggings unit owners and the fact that the Riggings owned additional property
where the project might be relocated is not a factor that this tribunal can examine, (Hockenbury Order at p. 9-11)
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legislatively, because it was believed that Fort Fisher was worthy of protection. (Id.) From July
1995 to January 1996, the State of North Carolina erected the revetment, and after the construction
of the revetment at Fort Fisher, the rate of erosion of the shoreline in front of the Riggings increased,
meaning the State of North Carolina by its direct actions caused the Riggings shoreline to erode.

(dd.)

In addition, the Riggings is also the only property in the State of North Carolina located in a
municipality (Town of Kure Beach) and a county (New Hanover), which have undertaken large
beach renourishment projects using public money on three separate occasions since 2000. (Id, at
#21) The Carolina/Kure Beach Renourishment Projects of 2001 and 2007 included a large part of
Carolina Beach and 98 percent of Kurc Beach, but fell approximately 1,500 feet short of the
Riggings Condominium. These projects have not included the beach front adjacent to the Riggings
purportedly, because of a policy that prevents burying of coquina rock outcroppings. (Id. at #22)
The Riggings HOA made various attempts to get the United States Army Corps of Engineers (herein
“Corps of Engineers”) to extend beach nourishment projects to include the shoreline immediately
adjacent to The Riggings, but the attempts were not successful. (Id. at #21) The partics have
stipulated that coquina rock has been exposed and then buried on the beachfront just north of the
Riggings project during both of the two prior public beach renourishment projects. (Id. at #9) In
addition, the beach renourishment to the north of the Riggings has further exacerbated the erosion
in front of the Riggings as the increased beach frontage to the north of the Riggings due to
renourishment now serves as a “feeder beach” which captures ocean sands that would normally feed
down to the Riggings to provide the Riggings increased shoreline. (R.O.P,, p. 78)

As such, there is no new evidence, after this tribunal had previously found the Riggings property
peculiar, to suggest the hardships the Riggings property would suffer if the Riggings were forced to
remove their sandbags did not result from conditions peculiar to their Property; namely the beach
renourishment projects to the North and the Fort Fisher revetment to the South which have increased
the erosion of sand in front of the Riggings. Indeed, there is no more unique property in the State
then the Riggings and there is no evidence to indicate otherwise.

Staff’s Position: No,

As indicated in prior Staff Recommendations and Orders of the CRC, Staff had agreed that
Petitioner’s unnecessary hardship results from conditions which were peculiar to the Petitioners’
property--specifically the location of coquina rock formations preventing the placement of sand
in past nourishment projects, and the Fort Fisher rock revetment. While both of these structures
still exist, Staff has now argued in the previous factor that the Petitioner no longer has an
unnecessary hardship. As the statutory variance criteria is, “[dJo such hardships result from
conditions peculiar to the petitioner’s property, such as location, size, or topography of the
property?”, it is logical that if there are no hardships identified in the first criteria, then there can
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not be an unnecessary hardship that results from conditions peculiar to the property. That is what
is now being argued by Staff.

Petitioner’s argument focuses on the long history of the coquina rock in the area near its
property, and on the Fort Fisher revetment, and argues that these features have (1) prevented the
beach in front of Petitioner’s property in the inclusion of a nourishment project, and (2) have
increased erosion on the beach in front of Petitioner’s property. The coquina being the Corps’
reason not to include the Riggings in its public nourishment project, while unfortunate for
Petitioner, does not constitute an unreasonable use of Petitioner’s property which causes
Petitioner unnecessary hardships. This is because beach nourishment is not an automatic right of
an oceanfront owner, and so causes no unnecessary hardships (o Petitioner. Also, Stipulated Fact
#18 states, “Initially after the construction of the revetment at Fort Fisher, the rate of erosion of
the shoreline in front of The Riggings increased, but since then the rate of erosion has
decreased.” Any effects on the erosion rate in front of Petitioner’s property by the construction
of the revetment at Fort Fisher were temporary and occurred in 1995-96. As there has been no
significant increases in the erosion rate at Petitioner’s property caused by the Fort Fisher
revetment, the only hardship which remains is the regular erosive forces of the Atlantic Ocean.
There are no stipulated facts that these regular erosive forces are caused by the coquina or Fort
Fisher revetment. These regular erosive forces are certainly not peculiar to Petitioner’s property,
and are no different than the many others properties in the Ocean Hazard AECs, where the
Commission’s rules acknowledge that such areas have a “special vulnerability to erosion or other
adverse effects of sand, wind, and water. . .” and have a “substantial possibility of excessive
erosion or flood damage.” 15A NCAC 7H.0301.

As Petitioner suffers no unnecessary hardship, no unnecessary hardship is caused by
conditions peculiar to Petitioner’s property. Additionally, the hardship of erosion is a known
hardship for oceanfront owners, and was acknowledged by the Commission’s rules, specifically
in the Ocean Hazard AECs definitions enacted in [977. There is nothing peculiar or unique
about the forces impacting Petitioner’s property. Instead, this “special vulnerability to erosion or
other adverse effects of sand, wind, and water...” is commeon to all oceanfront awners in the
Ocean Hazard AECs.
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III. Do the hardships result from the actions taken by the Petitioner? Explain.

Petitioner’s Position: Ne. (Taken verbatim from their revised written response to the criteria)

“Actions” taken by the petitioner is the third statutory requirement for a variance request and there
isno evidence to suggest that any action of the Riggings caused the erosion problems on its Property.
And the evidence shows that the Riggings has been as proactive as possible to find a solution to their
erosion problems.! The Riggings Condominium was built in 1984. As with many other threatened
structures on the oceanfront when erosion problems appeared, sandbags were used to protect the
condominium, (Id. at #10) The initial property lines extended 380 feet from Highway 421 towards
the Atlantic Ocean. The Riggings oceanfront property now has diminished to almost half of its
original size. The Riggings owners had no way of knowing that designation of the coquina rock
outcropping as a Registered Natural Heritage Area, would make the beach in front of the Riggings
. ineligible for the Carolina/Kure Beach renourishment project. Similarly, the Riggings had no part
in the construction by the Corps of Engineers of the Seawall Revetment which further exacerbated
the Riggings’ erosion. Itis the combined action of State and Federal agencies thathave created these
potential hardships and there is no evidence at all to suggest that any action the Riggings has taken
has caused the potential hardships for their property should their variance request be denied.

Furthermore, the Commission, in concurrence with Staff’s previous position regarding the Riggings,
concluded in its Variance Orders in April of 2005, May 2003 and August 2000 that the Riggings
hardship does not result from actions it has taken. (R.O.P., pp. 119-142)  Accordingly, there has
been no additional evidence submitted since those previous variance requests were granted which
would support the notion that the hardship on the Riggings would result from any actions it has
taken,

Staff’s Pasition; Yes.

Staff notes that Petitioner’s argument, that they did not cause the coquina rock’s Naticnal
Heritage Area designation and were not invoived in construction of the Fort Fisher rock
revetment, ignore the fact that these two things have existed since 1982 and 1995, respectively.
Petitioner was first aware of the erosion problems at their site in 1985 when the structures
became imminently threatened and the sandbag structures were first installed. Additionally, the
Commission’s rules, enacted in 1977, themselves acknowledge the “special vulnerability to
erosion or other adverse effects of sand, wind, and water. . .” which is common to all oceanfront

! Consideration of whether the Riggings could relocate or the denial of the FEMA Grant is again something this tribunal
cannot consider The FEMA Grant cannot be considered, and even if this tribunal wanted to there is no evidence to
suggest that 1) it has caused the erosion problems to Petiticner’s property, which is the analysis the CRC should
undertake, as those problems were caused by the combined action of State and Federal agencies,
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owners in the Ocean Hazard AECs, including Petitioner. Since the time the erosion at this site
was apparent to Petitioner, it has attempted and failed at getting a nourishment project extended
to its area of the beach, and then later, to complete its retreat through relocation plan. This
Commission had even granted Petitioner extensions for its sandbag removal deadline to allow
Petitioner the ability to fully explore both these options to address their erosion problem.
Nonetheless, Petitioner has now abandoned its attempts to retreat from the erosion through
relocation of its structures, and is focusing now on a proposed hardened structure and/or
nourishment.

Petitioner has now proposed the possibility of a future publically or privately funded
nourishment project which has not been designed, permitted, or a funding source identified.
Petitioner proposes this despite knowing that at least since the 2000, the Corps indicated that the
coquina rock would likely prevent nourishment being placed at or near the Riggings.
Additionally or in the alternative, Petitioner also proposes a habitat restoration plan that is likely
in conflict with the hardened structures ban of N.C.G.S. § 113A-115.1, and also has not been
permitted or a funding source identified. These proposals, which will certainly be costly and
both do not identify a funding source, seem highly unlikely to Staff to come to pass, as Petitioner
has indicated in Stipulated Fact # 29 that “some homeowners lacked the financial capability (of
$125,000) to relocate” when voting on the FEMA grant in 2006. Staff believes that the chances
are slim that homeowners unable to afford the $125,000 supplemental relocation costs in 2006
could now all afford to fund a private nourishment or habitat restoration plan.

Despite the lack of concrete details for either plan now proposed, Petitioner requests that
they be able to keep the sandbags until one of these projects is completed. Staff is very
concerned that as in the past, Petitioner will make promises that they have a solution to the
erosion problem affecting their property, but could easily again fail to implement a permanent
solution and the bags would remain even longer then the 24 years they have existed thus far.
Staff is also concerned that Petitioner’s request to keep the bags until one of it’s solutions is
complete, is much too open-ended. These projects may be illegal or not-permittable and if never
completed, the bags would remain indefinitely. For these reasons, any hardships Petitioners
might face, though Staff argue above that there are no unnecessary hardships affecting Petitioners
now, are a result of their own inability to react to their long-standing situation with a long-term
solution of nourishment or retreat through relocation,
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IV.  Will the variance requested by the petitioner be consistent with the spirit, purpose,
and intent of the rules, standards or orders issued by the Commission; secure the
public safety and welfare; preserve substantial justice? Explain.

Petitioner’s Position: Yes. (Taken verbatim from their revised written response to the criteria)

The CRC’s main objective for the ocean hazard area AEC is to eliminate unreasonable danger to life,
property, and amenities. See 154 NCAC 7M.0201. Otherimportant objectives include achieving an
optimal balance between the financial, safety and societal factors involved in coastal hazard area
development, minimizing loss of life and property resulting from storms and long-term erosion,
preventing encroachment of permanent structures on public beach areas, preserving the natural
ecological conditions of the barrier dune and beach systems, reducing the public costs of
inappropriately sited developments, and protecting present common law and statutory rights of
access to, and use of the lands and waters of, the coastal arca. N.C. Gen, Stat. § 113A-102.

Extension of the variance is consistent with these aforementioned objective/purposes by avoiding:
the financial waste that would result from exposing the Riggings Condominium to erosion and

eventual damage and destruction before the owners can explore viable alternative options. It will

also reduce potential debris from the Riggings that can harm other structures and/or inhibit public
access to the beach.

Issuing the requested variance will also preserve substantial justice. The Riggings is in a unique
situation since one government agency requires removal of the sandbags but allows protection
through community beach nourishment projects, while another government agency has prohibited
beach nourishment for the Riggings because the area has been designated a Registered Natural
Heritage Area by yet a third government agency. The only stated purpose that might be compromised
if the variance is extended is the public right of access to, and use of, the beach. However, the
citizens of North Carolina have not been inconvenienced by the maintenance of the sandbags since
even at high tide the public can get around the sandbags by going between the sandbags and the
Riggings buildings closest to the ocean. (Id. at#34), In addition there would be no harm in granting
the variance request as the Corps of Engineers has stated that the sandbags at the Riggings have had
not deleterious effect on surrounding property or property owners. (Id. at #33, p. 101 (Affidavit of
Tom Jarrett, Former Member of United States Army Corps of Engineers))
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For the aforementioned reasons, the variance will secure the public safety and welfare as well.!

Furthermore, while there is no harm done by permitting a variance extension in this case, the denial
of a variance will have a profoundly deleterious impact on all members of the Riggings HOA who
will be forced to leave their homes and the good memories that reside therein. In addition, a denial
would send a clear message to the citizens of New Hanover County and North Carolina that the
government would intentionally kick its own citizens out of their homes for seemingly no important
or compelling governmental purpose. Most would not find substantial justice in that result.

The record evidence in this matter is that the Riggings, at its own expense, would finance its own
beach renourishment. Staff should concede that sandbags are allowed to remain if a property is
planning to take place in beach renourishment but fails to consider the Riggings personal beach
renourishment funded entirely by the Riggings as a viable alternative. The owners of the Riggings
have not sought and do not seek to have the sandbags remain permanently. Instead, the Riggings
see it as a temporary solution. Through the variance request sub judice the Riggings seeks to
implement a more permanent solution; one that other property owners in that area, through the
government, have already had the benefit of, beach renourishment. The mostrecent variance request
by the Riggings seeks simply to have owners at the Riggings be fed out of the same spoon as other
property owners to the north and south of the Riggings. If the variance request were permitted, for
the period before beach renourishment the public would continue to have full access to the beach
adjacent to the Riggings and the sandbags would continue to serve a viable function of protecting
threatened structures, and the property will therefore be saved. For years, the givenreason why the
beach in front of the Riggings has not been renourished was that the US Army Corps of Engineers

! 1f this tribunal is inclined to consider the denial of the FEMA Grant, which would be impermissible pursuant to Judge
Hockenbury’s Order it should consider the following. The Riggings had no option but to deny the FEMA Grant to move
their homes. The FEMA grant required a 100% vote from all Riggings homeowners. Even one vote in the negative
would nullify the grant. Moreover, under the Riggings HOA Declaration and Bylaws, a termination of the Riggings HOA
would likely be needed to relocate the Condominium. This would require an affirmative vote of 100% of all the Riggings
homeowners, which was not achieved. Riggings HOA members voted in the negative for several reasons. First, the grant
was undervalued in that it woutd cost each homeowner approximately $125,000 to relocate. Most, if not all, Riggings
homeowners lacked the financial capability to provide such substantial monetary funds. Second, it was not guaranteed
in the Grant contract that the provisions of the Grant, particularly the provision regarding the use of the oceanfront
property, would not change. Third, Riggings homeowners were told by the mortgage holders on their homes that their
morigages could not be transferred to the new location. Finally, Riggings HOA was prohibited from building on the
“relocation” property due to the Town of Kure Beach’s Board of Adjustment Ruling on April 28, 1992, and their
subsequent reaffinmation of that ruling on September 22, 2000, Indeed some mentbers of the Riggings HCA, by voting
in the affirmative to move the Condominium, have done, and are still feverishly, doing all they can to resolve this
situation. At least as to these Riggings members the granting of a variance would preserve substantial justice until they
have an adequate time to explore further options.
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would not permit coquina rock seaward of the Riggings to be covered. However, what the Corps
of Engineers apparently did not know or consider was that the coquina rock outcropping seaward
of the Riggings was removed for a public purpose, thereby depriving the Riggings of the natural
protection that other property owners to the North and South have. The Corps also failed to consider
that the beach renourishment projects undertaken in 2000 and 2007 uncovered and then recovered
coquina rock, thereby eliminating their stated reasons as justification for not providing the owners
at the Riggings the same protection that other property owner in Pleasure Island have otherwise been
entitled to.

Furthermore, the Commission, in concurrence with Staff’ s previous positionregarding the Riggings,
concluded in its Variance Orders in April of 2005, May 2003 and August 2000 that issuing the
Riggings a variance request is within the spirit, purpose, and intent of the commission’s rules; that
it will secure public safety and welfare, and that it will preserve substantial justice. (R.O.P.,pp. 119-
142)

Staff can’t articulate one legitimate reason why the variance should be denied other than the fact that
the Riggings owner have been granted variances before, and if this tribunal was inclined to base their
variance decision on that fact, this tribunal would again be making a variance decisionbased on the
characteristics and conditions of the property owners and not the property, which would violate
Judge Hockenbury’s instructions in his Order that the proper inquiry in a variance request is
concerning the property and not the propesty owner. (Page 10 of Judge Hockenbury Order)
Accordingly there is no reason, based on the consideration of legally permissible criteria, why the
CRC should or can deny the Riggings variance as the Riggings has satisfied all four elements to be
granted a variance request.

Staff’s Position: No.

Staff understands that one of the Commission’s main objectives for the ocean hazard AEC is to
eliminate unreasonable danger to life, property, and amenities, pursuant to 15A NCAC 7M.0201.
While Petitioner argues that allowing the sandbag structure to remain is the best way to achieve
this goal, Staff disagrees. Staff believes that while the sandbags were meant to be a temporary
band-aid while Petitioner sought nourishment and then retreat through relocation, the bags have
instead inflated expectations of what reasonable uses are for the property. Petitioner continues to
rely on the sandbags to protect or reduce damage from storms, instead of finding a realistic
lasting solution to erosion problems. Instead of learning from prior failed attempts at
nourishment and retreat through relocation, Petitioner now proposes more of the same regarding
nourishment, as well as a problematic habitat restoration plan which is likely a hardened
structure banned by the CAMA,
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The rule authorizing the use of sandbags is found under the heading of “Specific Use
Standards for Ocean Hazard Areas” and specifically describes the allowable ocean shoreline
erosion control activities. These standards make it clear that permanent erosion control
structures

“may cause significant adverse impacts on the value and enjoyment of adjacent
properties or public access to and use of the ocean beach, and, therefore, are
prohibited. Such structures include bulkheads, seawalls, revetments, jetties, groins
and breakwaters,”

15A NCAC 7H.0308(a)(1)(b). To allow property owners some temporary relief from erosion,
sandbags are allowed only in very limited circumstances. The rules only allow sandbags in very
limited sizes, in very limited situations, in very limited locations, and for a very limited period of
time. Petitioner’s contentions that the intent of the rule is to allow them to take whatever
measures are necessary to protect their structures, for how ever long that may take the Petitioner,
if those measures are even ever taken, is plainly contradicted by the rules. The Petitioner has
already been afforded an extra nine years by the Commission, in addition to the 13 initial years
the sandbags were allowed. The previous extensions of one, two, or three years at a time, were
granted while Petitioner was taking specific actions for nourishment and then retreat through
relocation. These short, defined extensions in order to take specific action were deemed by the
Commission to be within the spirit of the rules regarding attempts to eliminate unreasonable
danger to life, property, and amenities. However, the current open-ended, undefined request
based on the completion of one of the two proposed plans by Petitioner, both of which are
questionably permittable or likely illegal, and lack clear funding sources simply is not within the
spirit of the Commission’s rules for temporary erosion control structures.

Petitioner’s argument also fails to address the importance of the Commission’s other
stated goals of preventing encroachment of permanent structures on public beach areas, of
preserving the natural ecological conditions of the barrier dune and beach systems, and
protecting present common law and statutory rights of access to, and use of the lands and waters
of the coastal arca. While Petitioner points to Stipulated Fact # 34 and notes that the public can
pass, though sometimes by walking up near Petitioner’s property, this ignores the continued
existence of the sandbag structure on the public beach area and the increasing encroachment of
the buildings impedes the public’s rights of access and use of the beach area. While the public
may be able to pass by, it certainly cannot use the beach where the sandbags are located, a large
area of the public’s beach shown in the site photographs included in the record. As argued
above, the existing sandbag structure is continually losing its “temporary” characteristics and is
becoming a more permanent illegal hardened erosion control structure, contrary to the CAMA
and the Commission’s rules and objectives.
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In addition to Petitioner’s request not being consistent with the spirit, purpose, and intent
of the rules, standards or orders issued by the Commission as described above, it also does not
secure the public safety and welfare as required by this variance factor. Petitioner simply argues
that it meets this criteria by avoiding “potential debris from the Riggings that can harm other
structures and/or inhibit public access to the beach.” While this “harm™ is speculative and could
be avoided altogether if the structures were relocated as once proposed, Petitioner also ignores
the impacts to public safety and welfare from the existing sandbags which would continue if this
variance is granted and the bags are allowed to remain. In addition to the bags impeding the
public’s rights of access and use of the beach area, these bags, some of which fall subject to the
ocean’s forces and wear out, can cause real safety concerns for the public, primarily those of
entanglement in derelict bags. Examples of this can be seen in the site pictures in the
accompanying power-point presentation.

Finally, this variance factor requires Petitioner to demonstrate that the requested variance
would preserve substantial justice. Petitioner claims that because it is in a unique position where
DCM requires removal of the sandbags but the Corps won’t allow nourishment because of the
coquina designation by the heritage designation, and because the impacts on the public beach are
not all that bad since the public can still pass along the beach even at high tide, substantial justice
would be preserved.

Staff contend that instead, substantial justice would not be preserved if a time extension
was granted for Petitioner’s sandbags until their newly proposed nourishment project or habitat
restoration plan is completed. It appears to Staff that Petitioners are no longer working diligently
to seek nourishment, to implement their habitat restoration plan, and have abandoned attempts to

relocate the buildings, as evidenced by the lack of a retreat/relocation plan proposed in this
variance petition, While past variances were granted for short, defined periods of time in order to
take specific prescribed steps, first for nourishment and then for retreat through relocation,
Petitioner’s current proposal is vastly different. The cutrent proposals have significant problems
in that they may not be permittable, may be illegal, and have no clear source of funding.
Petitioner has been granted extraordinary help by this Commission through the past time
extensions and afforded enough time to make real attempts at nourishment and retreat through
relocation. As attempts at both these responses to erosion endorsed by the Commission’s rules
have failed or been abandoned by Petitioner, to grant an extension now to re-try these options
would not preserve substantial justice. Allowing the bags to remain until one of those plans is
completed, if ever, would be no longer preserve substantial justice because to do so would
essentially constitute a permanent variance for Petitioner, while allowing only truly temporary
sandbag structures for other threatened structures along the coast.
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STATE OF NORTH CAROLINA BEFORE THE NORTH CAROLINA

COASTAL RESOURCES COMMISSION
COUNTY OF NEW HANOVER CRC-VR-06-33

IN.-THE MATTER OF:
PETITION FOR VARIANCE

BY RIGGINGS HOMEOWNERS
ASSOCIATION, INC.

FINAL ORDER

~This matter was heard on oral arguments and stipulated facts at the regularly scheduled
meeting of the North Carolina Coastal Resources Commission (hereinafter CRC) on April 29,
2.009, in Beaufort, North Carolina pursuant to N.C.G.S. § 113A-120.1 and 15A NCAC 71,0700,
et_seq. Assistant Attormney General Christine A. Goebel appeared for the Department of
Environment and Natural Resources, Division of Coastal Management (DCM); Gary Shipman
appeared on behaif of Petitioner Riggings Homeowners Association, Ing.

Upon consideration of the record documents and the arguments of the parties, the CRC

adopts the following:

STIPULATED FACTS

1. Riggings Homeowners, Inc. (Riggings HOA” or ‘Petitionef’} is a non-profit corporation
organized under the laws of the State of North Carolina. “The Riggings’is also the name of the
48-unit residential condominium project bordering the Atlantic Ocean in Kure Beach, New
Hanover County, North Carolina, whose unit owners are members of Riggings HOA.

2. Immediately south of The Riggings is Fort Fisher, a North Carolina State Park, which is
also located on the shoreline of the Atlantic Ocean,

3 In the 1920's some of the coquina rock outeropping northeast of Fort Fisher was allowed
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by the Board of County Commissioners of New Hanover County to be removed by a contractor
for use in the completion of a section of UJ.S. Highway 421, a public project. |

4. The contractor removed approximately 6,000 cubic yards of rock, taking it from a strip
approximately 50 to100 feet wide,
5. An intertidal rock outcrop community near Fort Fisher, known as the Fort Fisher Coquina
QOutcrop Natural Area, was entered on the official North Carolina Registry of Natural Heritage
Areas on February 6, 1982.

6. Among other things, coquina rock outcroppings can provide a partial natural barmier
against the threat of beach erosion.
| 7. Currently some of these coquina rock outcroppings are within sight of The Riggings, and
the southern portion of a large ouicropping is situated in front of the northern section of The
Riggings.

8. A large part of the rock outcroppings within sight of The Riggings was uncovered during
Hurricane Floyd, and its vegetation was uprooted by the storm surge.

9. Since 2000, beach nourishment projects conducted by the U.S. Army Corps of Engineers
have covered some coquina rock outcroppings north of The Riggings.

10.  The Riggings has been threatened by erosion since 1985, and a sandbag revetment has
been used to protect it since that time.

11, The first CAMA permits for sandbags at The Riggings were issued by the Local Permit
Officer for the Town of Kure Beach.

12.  Since 1992, the CAMA permits for the sandbags have been issued by the Division of

Coastal Management (DCM?.

a2

374




-238-

13, In 1994 DCM issued CAMA General Permit No. 13355-D, which authorized repair of
the sandbags and the addition of new ones. |

14, Permit No, 13355-D was modified in February 1995 to allow the filling of holes in the
sandbag revetment with sandbags.

15.  The sandbags which were in place when Permit No. 13355-D expired on.March 5, 1995,
could legally remain in place until May 1, 2000.

16. From July 1995 to January 1996, in order to protect Fort Fisher from the cffects of
erosion from the Atlantic Ocean, the State of North Carolina erected, or caused to be erected, a
permanent revetment.

17. Al the time that this revetment was erected, the general policy of the State of North
Carolina did not permit the construction of hardened structures like the_ Fort Fisher revetment
because of the recognition of the adverse erosion effects that such structures can cause to
adjacent properties. However, the revetment was constructed under an exception to this policy
for the protection of federal and state historic sites, such as Fort Fisher.

18, Initially after the construction of the revetment at Fort Fisher, the rate of erosion of the
shoreline in front of The Riggings increased, but since then the rate of erosion has decreased.

19.  On May 26, 2000, the Coastal Resources Commission {'CRC) granted a variance (o the
Riggings Condominium Association extending the deadline for removing the sandbag until May
26, 2001,

20.  The Carolina/Kure Beach Renourishment Project of 2001 included a large part of
Carolina Beach and 98 percent of Kure Beach but fell approximately 1,500 feet short of the

Riggings Condominium.

375




-239-

21.  Riggings HOA made various attempts to get the United States Army Corps of Engineers
to extend beach nourishment projects to include the shoreline immediately adjacent to The
Riggings, but the attempts did not succeed.

22.  The Corps of Engineers informed UJ.S. Representative Mike Mclntyre by letter dated
February 25, 2000, that the*primary reason that the (beach nourishment) project stops short of the
Riggings is due to the intertidal coquina rock outcropping’” The letter furlher states that the‘rock
outcropping has been declared a natural heritage aréa by the North Carolina Natural Heritage
Program and burying them was not an acceptable alternative”

23.  On February 4, 2002, the CRC granted a variance to the Riggings HOA, extending the
deadline for removal of the sandbags u_nl‘il May 23, 2003.

24, On May 9, 2003, the CRC signed an order granting a variance to allow the sandbags to
remain in place until May 9, 2005.

25.  Afier obtaining estimates for relocating the condominium, Riggings HOA sought
financial assistance in relocating certain of the condominium buildings by contacting the North
Carolina Division of Emergency Management (NCDEM?), the Natural Heritage Trust Fund and
DCM, as well as requesting the Town of Kure Beach to act as applicant for beach access and/or
FEMA grants.

26.  In July 2004 the Town of Kure Beach was awarded a $3.6 million FEMA grant to acquire
a portion of the property on the ocean-side where some of the buildings comprising The
Riggings arc focated, once these buildings were relocated across the street. The grant included
$2.7 million dotllars from FEMA, with the individual unit owners of The Riggings being required

to contribute the remaining $900,000.
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27. In March 2005 Riggings HOA was working with architects and surveyors to finalize
plans to rebuild across the street and to remove the current structures. It also had contractors
ready to start construction once the planning was complete.

28. In its most recent variance order, dated April 25, 2005, the CRC said the sandbags were
1o be removed“prior to the expiration of the FEMA grant”

29.  Inorder to comply with the provisions of the grant, Riggings HOA was required to obtain
the unanimous consent of the unit owners. On May 1, 2006, Riggings HOA notified the Town
of Kure Beaéh that twenty-four of the homeowners of The Riggings had voted not to accept the
FEMA pre-disaster grant. Alt‘hough it is not certain why each individual owner voted as he or
she did, among the reasons dwn_ers may have voted against the grant were:

a. Each unit owner would have been required to contribute approximately $125,000 towards
the cost of relocation and reconstruction, Somé homeowners lacked the financial capability to
relocate,

b. There was no guarantee in the grant contract that the provisions of the grant, particularly
the provision regarding the use of the oceanfront property, would not change.

c. Some owners had been informed by the holders of their mortgages that no relocation of
the units could occur without their consent, and some of those lenders had expr.essed concemns
about whether that consent would be given._

30. Subsequently, DCM was notified on June 20, 20006, by thé State Hazard Mitigation
Officer of NCDEM that the grant had been terminated, notwithstanding its June 30, 2007
expiration date, and had been closed out June 1, 2006.

3t.  The Carolina/Kure Beach Renourishment Project of 2007 included a large part of
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Carolina Beach and 98 percent of Kure Beach, but again fell approximately 1,500 feet short of
The Riggings.

32.  Sometimes sandbags at The Riggings are buried under sand and sometimes they are
exposed. This depends on the beach profile, which can change quickly.

33, A former member of the U.S Army Corps of Engineers is on record as stating that the
Riggings sandbags have not had any deleterious effect on surrounding property nor have they
come into contact with the Atlantic Ocean except during major storm events.

34,  Whether the public can walk along the beach without detouring landward around the
sandbags depends on the beach profile at the time, but even at high tide the public can get around
the sandbags by going between the sandbags and The Riggings buildings closest to the ocean.

35. The Riggings HOA proposes that the. sandbags remain in place until such time as their
proposed Habitat Enhancement Project, and/or a renourishment project, either privately or

publicly funded, has been completed.

CONCLUSIONS OF LAW

I. The CRC has jurisdiction over the parties and the subject matter.
2. All notices for the proceeding were adequate and proper.
Petitioner's property is located within the Ocean Hazard Area of Environmental
Concermn. 15A NCAC 7H .0301. _
Based on substantial evidence in the record, including the Stipulated Facts (SF)
referenced herein, the CRC concludes as a matter of jaw that Petitioner has not demonstrated that

strict application of Rules 15A NCAC 7H .0308(a)(2) and 15A NCAC 7H .1705(a)(7) will result
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in an unnecessary hardship, as required by N.C.G.S. § 113A-120.1(a). See Williams v. DENR,

144 N.C. App. 479, 485, 548 S.E.2d 793, 797-98 (‘Whether strict application of [CAMAj places
an ‘unnceessary hardship’ on a parcel of property, depends on the unique nature of the property;
not the landowner?) The North Carolina Supreme Court has held that‘pecuniary loss alone is not
enough fo show an ‘unnecessary hardship’ requiring a grant of a vartance?” Williams, 144 N.C.
App. at 486 (citation omitted). With regard to Petitioner’s specific request for variance, the plain
tanguage of the statute and regulations allow use of sandbags to prevent imminent endangerment
to structures as a temporary, not a permanent, erosion control measure. N.C.G.S. § 113A-115.1;
15A NCAC 7H .0308(a)(2); 15A NCAC 7H .1701; 15A NCAC 7H .1705(a); 15A NCAC ™™
0202(e).

Petitioner began to be threatened by erosion, and first began using a sandbag revetment td
address erosion at this location, in 1985. SF 10. South of Petitioner’s property is the Ft, Fisher
State Park. SF 2. The Fi. Fisher revetment was constructed 1'1_1 1996, and initially after
construction of the Ft. Fisher revetment erosion increased at Petitioners property, but now
grosion is stable. SF 10, 18. The two variances previously granted to Pectitioner to allow the
sandbags fo remain in place have extended the use of sandbags at this location for a number of
years (SF 19, 23-24); however, the placement of sandbags as erosion control measures is
intended to be time-limited.

While disallowing Petitioners request fqa‘ yet another variance from the fime limit
contained in the sandbag rules may cause a hardship for Petitioner, Petitioner has not shown that
the resulting hardship would be unnecessary; in fact, limiting the roi_e that sandbags play in

protecting oceanfront property from the effects of beach erosion is a policy position that has been
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intentionally chosen by the General Aséembly and the CRC. If removal of the sandbags at this
Jocation results in damage fo the structures on Petitioner’s property, this result is contemplated by
the Statés decision that property owners may use sandbags only as a temporary measure in the
prevention of erosion that imminently threatens structures and any damage caused by erosion in
this situation is a‘hecessary’not an*unnecessary” hardship.

) .

Petitioner has enjoyed the benefits of this regt.‘iiatory provision since 1985 when the
sandbags were first placed to control erosion at this location; beginning in 2000, the variances
granted to Petitioner to allow the sandbags to remain in place at this location have extended the
placement of these temporary erosion control measures in order to allow the Petitioner to explore
various options for protecting Petitioner’s structures at this site. SF 10-15, 19, 23-29. Petitioners
current request thaf a variance be gr'anted allowing the sandbags to remain in place until such
time as Petitioner’s proposed Habitat Enhancement Project, and/or a renourishment project, either
privaiely or publicly funded, has been completed does not offer any endpoint for the placement
of what is supposed to be a temporary erosion control measure.  Additionally, although it is
uncertain whether beach nourishment is an option at this k)cation. (SF 20-22, 31}, during oral
argument at the April 29, 2009 CRC meeting counsel for Petitioner told the Commission that
Petitioner could not pursue certain beach renourishment possibilities until this variance
proceeding has terminated. For each of these reasons, Petitioner has not demonstrated that
failing to grant a variance to the time limit set for the use of sandbags results in an unnecessary
hardship based on the unique nature of Petitioner’s property.

4, Based on substantial evidence in the record, including the Stipulated Facts ‘

referenced herein, the CRC concludes as a matter of law that Petitioner has demonstrated any
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hardship which might result from strict application of the time limits for use of sand_bagé as a
femporary erosion measure, if any, would be from conditions peculiar to Petitioner’s property
such as the location, size, or topography of the property. As discussed above, Petitioner’s is a
unique property located within the Ocean Hazard AEC between the Ft. Fisher revetment and an
intertidal coquina rock outcropping that has been declared a natural heritage area by the North
Carolina Natural Heritage Program. SF 1-9, 16-17, 22. The u'nique underlying geology and
topography of this property do not affect the naturally occurring erosive forces of wind and wave
that have, in fact, caused erosion at this site since af ieast 1985 when Petitioner first obtained a
permit to use a sandbag revetment to attempt to stop the erosion. Se¢ SF 8-10, 32, Moreover,
this conclusion does not change the Commissions preceding conclusion of taw that Petitioner has
not demonstrated that failing to grant a variance to- the time limit set for the use of sandﬁags
results in an unnecessary hardship.

5. Based on substantial evidence in the record, including the Stipulated Facts
ref’erenced herein, the CRC concludes as a matter of law that Petitioner has demonstrated any
hardship which might result from strict application of the {ime limits for use of sandbags as a
temporary erosion measure, if any, would not result from actions the Petitioner has taken. SF
20-21, 25-31. This conclusion, however, does not change the Commission's conclusiqn of law
that Petitioner has not demonstrated that failing to grant a variance fo the time limit set for the
use of sandbags results in an unneceséary hardship.

6. The North Carolina Court of Appeals has held that it is unnecessary for the CRC
to make conclusions of law regarding this patt of the statutory criteria where the CRC concludes

the application does not meet the elements of the three-part test set out above. Williams, 144

9
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N.C. App. at 490. Despite the Court’s indication that additional analysis of the application is not
necessary, and based on substantial evidence in the record including the Stipulated Facts
referenced herein, the CRC concludes as a matter of law the Petitioner has not demonstrated (a)
that the requested variance is consistent with the spirit, purpose and intent of the Commission’s
rules, (b) that it will secure public safety. and welfare, and (¢) that it will preserve substantial
Jjustice.  The proposed variance is inconsistent with the spirit, purpose, and intent of the CRCs
rules becausé sandbags are intended to be a temporary erosion control structure and this sandbag
revetment has been in place for almost 24 years. SF 10-15, 19, 23-24, 28, August 22, 2006
Variance Petition, énd N.C.G.S. § 113A-115.1; 15A NCAC 7H .0308(a)2); 15A NCAC 7H
17015 ISANCAC 7H .1705¢a); 15A NCAC 7M .0202(e). Additionally, the CRC concludes as
a matter of law that the situation with the sandbag revetment protecting Petitioner’s structures
does not secure publig safety and welfare. Depending on the variable nature of the beach proﬁl‘e
somefimes the sandbags are buried and sometimes exposed, sometimes that public has to detour
landward around the sandbags depending on the beach profile and the tide, and there has been at
least one instance during this 24-year placement when holes in the sandbag revetment had to be
filled with ol'h¢r sandbags. SF 14, 32-34. Finally, allowing these sandbags to remain 10 protect
Petitioner’s structures over an even greater period of time will not preserve substantial justice
because both the legislature and the CRCs intent for the use of sandbags is as a temporary
erosion control structure. N.C.G.S. § 113A-115.1; 15A NCAC 7H .0308(a)2); 15A NCAC 7H

17015 15ANCAC 7H .1705(a); 15SA NCAC 7M .0202(e).

10
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ORDER
THEREFORE, the variance from 15A NCAC 7H .0308(a)(2) and 15A NCAC 7H 1705 is
DENIED,

This the 21% day of May 2009.

Lt b o f*‘“‘”;,

Robert R, Emory, Jr., Chauman
Coastal Resources Commission

11
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CERTIFICATE OF SERVICE

This is to certify that I have this day served the foregoing FINAL ORDER upon the

parties by the methods indicated below:

Gary Shipman CERTIFIED MAIL/
William Wright RETURN RECEIPT REQUESTED
Shipman & Wright, LLP (Electronic mail wwrightshipmanlaw.com

675 Military Cutoff Road, Suite 106 gshipman@shipmaniaw.com)
Wilmington, NC 28405

Jean Cashion, President CERTIFIED MAIL/

Riggings Homeowners Assoc, RETURN RECEIPT REQUESTED
1437 Fort Fisher Blvd.

Kure Beach, NC 28449

Christine A. Gocebel (Electronic mail cgocbel@nedoj.gov)

Assistant Attorney General
N.C. Department of Justice

Pamela A. Jones (Electronic mail pajones{@ncdoj.gov)
Certified Paralegal

N.C. Departmennt of Justice

James H, Gregson (Electronically Jim.Gregson@ncmail.net
Angela Willis Angela. Willis@ncmail.net)

Division of Coastal Management
400 Commerce Avenue
Morehead City, NC 28557

This the 21% day of May 2009. I

/ Tt
Jennie Wilthelm Hauser
Special Deputy Attorney General
N.C. Department of Justice
P.O. Box 629
Raleigh, N. C. 27602
Commission Counsel

12
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State of North Carolina Reply to:

Jemnie Withelm Hauser

Ii)c:;')arlmcl'ﬂ of Justice Fnvironmental Division
ROY COOPER Y 2y (370 Tek: (939)716-6600
ATTORNEY GENIERAL ] . PO Box (3":'3 . Fax: (91N716-0707
Raleigh, Nonh Carolina Jhauser@ned of.gov
27602

May 21, 2009

Gary Shipman CERTIFIED MAIL/

William Wright ' RETURN RECEIPT REQUESTED
Shipman & Wright, LLP

675 Military Cutoff Road, Suite 106

‘Wilmington, NC 28405

Yean Cashion, President CERTIFIED MAIL/

Riggings Homeowners Assoc, RETURN RECEIPT REQUESTED
1437 Fort Fisher Blvd.

Kure Beach, NC 28449

Re: Variance Request for Coastal Area Management Act (C‘.AMA) Permit,
CRC-VR-06-33

Dear Sirs:

Atits April 29, 2009 meeting the Coastal Resources Commission denied your variance
request. Attached is a copy of the order, signed by the Chairman of the Coastal Resources
Commission. '

You have the right to appeal the Coastal Resources Commiission's decision by filing a
petition for judicial review in superior court of New Hanover County within thirty days afier
receiving the order. A copy of the judicial review petition must be served on the Coastal Resources
Commission's agent for service of process at the following address:

Mary Penny Thompson, General Counscl
Dept. of Environment and Natural Resources
1601 Mail Service Center o
Raleigh, NC 27699-1601
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CERTIFICATE OF FILING AND SERVICE
This is to certify that I have this day filed the certified copy of tlllc Record of Proceedings
in the office of the Clerk of Superior Court for New .Hanover County and have served a copy-of
the foregoing certified copy of Record of Proceedings upon the parties in the manner indicated

and addressed as follows:

Gary K. Shipman US MAIL
Matthew W. Buckmiller

Shipman & Wright, LLP

575 Military Cutoff, Suite 106
Wilmington, NC 28405

This the £5° day of July, 2009.

ROY COOPER
Attorney General

Tennie Wilhelm Hauser

Special Deputy Attorney General
N.C. Department of Justice

Post Office Box 629

Raleigh, NC 27602-0629

(919) 716-6600
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SR T B SN

STATE OF NORTH CAROLINA 3980 Bt 15 PMNITHE GENERAL COURT OF JUSTICE
__SUPERIOR COURT DIVISION
COUNTY OF NEW HANOVER W8 i+ 2500 G50 09 CVS 2761

By -

RIGGINGS HOMEOWNERS, INC.
Petitioners,
v, CERTIFIED COPY OF
RECORD OF PROCEEDINGS

NORTH CAROLINA COASTAL
RESOURCES COMMISSION,

Respondent.

NOW COMES the respondent-agency, North Caroling Coastal Resources Commission
(“CRC™), pursuant to N.C. Gen. Stat. §§ 150B-47 and 113A-123, and transmits to the court a
certified copy of the record of proceedings before the CRC In the Matter of the Variance Request
by Riggings Homeowners, Inc., CRC-VR 06-033.

This the 13 day of July 2009.

ROY COOPER

. Attorney GeZg@l 3{
i /% Je

mie Wilhelm Hauser
Special Deputy Attorney General
Counsel to the CRC
N. C. Departiment of Justice
Post Office Box 629
Raleigh, NC 27602-0629
(919) 716-6600
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STATE OF NORTH CAROCLINA

COUNTY OF NEW HANOVERZFH B 21 £

RIGGINGS HOMEOWNERS, INC. "
..
Petitioner,

V.

NORTH CAROLINA COASTAL RESOURCES
COMMISSION,

Respondent.

L N I T N
|‘J‘.
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IN THE GENERAL COURT OF JUSTICE
. SUPERIOR COURT DIVISION
(9 1g 09 CVS 2761

i
H
]

NOTICE OF HEARING

TO:  William G. Wright
Shipman & Wright, L.L.P.
11 South Fifth Street
Wilmington, NC 28401

PLEASE TAKENOTICE that, as mutually agreed, the HEARING ON JUDICIAL REVIEW

will be heard before the Court in the New Hanover County Judicial Building, 316 Princess Street,

Wilmington, North Carolina, on Thursday, February 9, 2012 at 9:30 A.M. or as soon thereafter as

the Court may hear it.

This the 18th day of November, 2011.

BY:

A TRUE COpY
CLERK OF SUPERIOR COURT
NEW HANOVER COUNTY
RY: Jacqueling . Tozour
Bepuly Clark

ROY COOPER

Christine A. Goebel ~
Assistant Attormmey General

NC Bar # 27286
cgoebel@ncdoj.gov

Marc Bernstein
Attorney General

NC Bar #21642
Mbernstein@ncdoj.gov

NC Department of Justice
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9001 Mail Service Center
Raleigh, NC 27699-9001
(919) 716-6000 phone
(919) 716-6767 fax

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the foregoing NOTICE OF HEARING was

served on counsel for Petitioner addressed as follows:
William G. Wright  wwright@shipmanlaw.com

This the 18th day of September, 2011,

ROY COOPER
Attorney General

Christine A. Goebel
Assistant Atforney General




-254-

STATE OF NORTH CAROLINA INF GENERAL COURT OF JUSTICE
ERIOR COURT DIVISION
COUNTY OF NEW HANOVER IR OCT - FIRR 90L108-CVS-1069
NEW HiRE RSO
RIGGINGS HOMEOWNERS, INC. )
) B
Petitioner, )
)
vs. )
, )
COASTAL RESOURCES ) NOTICE OF HEARING
COMMISSION OF THE STATE )
OF NORTH CAROLINA and )
ROBERT R. EMORY, Jr., Chairman ) clent SRUE copy
of Coastal Resources Commission ) NEw aiﬁ?g\i?gfggu COURT
) Q‘i;:‘ gy o NTY
Respondents. ) Dputy \je":c;fgsﬁ m
) :

PLEASE TAKE NOTICE that the undersigned will bring this matter on for hearing
before the Superior Court Judge presiding the Petitioner’s Petition for Judicial Review, at the
January 6, 2009, Non-Jury Civil Session of New Hanover County Superior Court, New Hanover

County Courthouse, Wilmington, North Carolina, at 9:30 a.m., or as soon thereafter as the matter

can be heard.
This the 9™ day of October, 2008.

SHIPMAN & WRIGHT, L.L.P.
Attorneys for Petitioner

g Bl

GARY K. SHIPMAN

N.C. State Bar No.: 9464
WILLIAM G. WRIGHT

N.C. State Bar No.; 26891
MATTHEW W, BUCKMILLER
N.C. State Bar No.: 35194

575 Military Cutoff, Suite 106
Wilmington, North Carolina 28405
Tel: (910) 762-1990
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CERTIFICATE OF SERVICE
This is to certify that the undersigned has this day served this document in the above-

entitled action upon all other parties to this cause by:

[ 1 Hand delivering a copy hereof to each said party or the attorney thereof.
[1  Viafacsimile

[X] Depositing a copy hercof, postage pre-paid in the United States Mail, properly

addressed to:

J. Allen Jernigan

NC Department of Justice
P.O. Box 629 '
Raleigh, NC 27602-0629
Fax: 919.716.6763

This is the 9* of October, 2008.

SHIPMAN & WRIGHT, L.L.P.

ltfe

GARY K. SHIPMAN

N.C. State Bar No.: 9464
WILLIAM G. WRIGHT

N.C. State Bar No.: 26891
MATTHEW W, BUCKMILLER
N.C. State Bar No.: 35194
Attorneys for Petitioner

575 Military Cutoff Road, Suite 106
Wilmington, NC 28401
Telephone: 910-762-1990
Facsimile: 910-762-6752
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STATE OF NORTH CAROLINA - IN THE GENERAL COURT OF JUSTICE
e onr o wm v 2 SUPERIOR COURT DIVISION
COUNTY OF NEW HANOVER _ _ 08 CVS 1069
RIGGINGS HOMEOWNERS, INC.,. )
| i )
Petitioner, )
) .
v. ) NOTICE OF HEARING
).
COASTAL RESOURCES COMMISSION ) -
OF THE STATE OF NORTH CAROLINA and )
ROBERT R. EMORY, Jr., Chairman of ) ATRUE COPY
Coastal Resources Commission, ) CLERK OF JUPERIOR COURT
Respondents. ) NEW YAR COUNTY
Y
TO:  Gary K. Shipman Y A v A N N
Matthew W. Buckmiller PR Dendty PRk Suparr Geir
Shipman & Wl‘ight, LLP . AR N ramenmwnan e e e R

575 Military Cutoff Road, Suite 106
Wilmington, North Carolina 28405

PLEASE TAKE NOTICE that, as mutually agreed, the Petitioner's Petition for Judicial '
Review will be heafd before the Court in the New Hanover County J udicial Bpilding, 316 Princess
Street, Wilmington, North Carolina, on Tuesday, October 7, 2008 at 9:30 a.m. or as soon thereafter
as the Court may hear it

Thisthe /£ day of July, 2008.

ROY COOPER
Attorney General

e SR e

J. Allen Jernig
Special Deputy Atiomey General
State Bar No. 10950

Email: ajern@nedof.gov
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By: Chort A gﬁﬂ_@a&‘\
Christine A. Goebel

Assistant Attorney General
State Bar No. 27286
Email: cgoebel@ncdoj.gov

NC Department of Justice
9001 Mail Service Center
Raleigh, NC 27699-9001
(919) 716-6600 phone
(919) 716-6767 fax
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the foregoing NOTICE OF HEARING was

served on counsel for defendant by depositing a copy in the United States Mail, first class, postage

prepaid, addressed to:

Gary K. Shipman

Matthew W. Buckmiller

Shipman & Wright, LLP

575 Military Cutoff Road, Suite 106
Wilmington, North Carolina 28405

This the / 2 day of July, 2008.

ROY COOPER
Attomey General

e e A=

3. Allen Jernigan ~—"
Special Deputy Attorney General
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DESIGNATION OF VERBATIUM TRANSCRIPT
FROM JUDYCIAY REVIEW HEARTING PER RULE 9 (lc:!

The Judicial Review Hearing of this case before the
Honorable Jay D. Hockenbury, Senior Resident Superior Court Judge
presiding, occurred on March 12 and 13 of 2012. Purgsuant to
North Carolina Rule of Appellate Procedure 9(c¢), the complete
stenographic transcript of the proceeding in this case, taken by
Tina R. Stancill, Official Court Reporter for New Hanover County,
and congisting of 126 pages was delivered to the parties on
August 7, 2012. Upon the filing of this record, Counsel for the
Respondent-Appellant will notify Ms. Stancill, who shall cause
the transcript to be filed electronically pursuant to Rule 7.
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STATE OF NORTH CAROLINA - *~  IN THE GENERAL COURT OF JUSTICE

wns wy-| PR 1:23  SUPERIOR COURT DIVISION
COUNTY OF NEW HANQVER!? /" s FIILE NO.: 09-CVS§-2761
RIGGINGS HOMEOWNERS, INC. y
S ) st
Petitioner, }
)
\ )
| ) ORDER
COASTAL RESQURCES )
COMMISSION OF THE STATE )
OF NORTH CAROLINA )
) AL ’
Respondent. ) N 'g‘f‘« E’;r“i
) e BRE ST RONER
WEN T el

. {Cpmige

el
sth

This appeal came on for hearing before the Honorable Jay D. HockeRburyi8aiiétior Court

Judge, presiding over the March 12 and 13, 2012 Civil, Non-Jury Session of the Superior Court
Division of New Hanover County, upon appeal filed by the Petitioner herein on a Petition for
Judicial Review issued by this Court to review the May 21, 2009 Final Order of North Carolina
Coastal Resources Commission (“CRC"). The Petitioner was represented by its attorney,
William G Wright and Respondent was represénted by its attorneys, Assistant Attorney General
Christine A, Goebel and Special Deputy Attorney General Marc Bernstein.
Procedural History

On August 22, 2006, pursuant to N.C. Gen. Stat. § 113A-120.1 and I5A NCAC 71.0700,
et. seq., Petitioncr; Riggings Homeowner’s, Inc. (herein “Petitioner” or “Riggings”) applied to
the Coastal Résources Commission of the State of North Carolina (herein “CRC”) for a variance
.which would allow Petitioner to maintain temporary sandbags (o protect its property longer than

is allowed under the rules,’ and until such time as Petitioner’s proposed Habitat Enhancement

' 15A NCAC 7H.1705 provides:

{a) Temporary Erosion Control Strucwures in the Ocean Hazard AEC,
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Project and/or a renourishment project, either privately or publicly funded, has been completed.
{(See Record of Proceedings, p. 4-6 (Stipulated Facts), 18-24 tVariance Request))
First Variance Hearing

The Petitioner and the Division of Coastal Management agreéd on a set of stipulated facts
and on January 17, 2008, Petitioner’s variance request was heard at a regularly scheduled CRC
meeting. (R.O.P,, p. 4-6) At the meeting, the Riggings’ variance request was unanimously
denied. (R.O.P., p. 146-160 (CRC First Order))
Appeal of First Variance Hearing

A Petition for Judicial Review was timely filed pursuant to N.C. Gen. Stat, § 150B-45 on
March 7, 2008. On February 20, 2009, after having reviewed the Record for the Riggings
Variance Request, Me;morandum of Law, and hearing the arguments of counsel, the Honorable
Superior Court Judge Jay Hockenbury found that the CRC’s denial of the Riggings’ variance
request was i) based on an error of law, ii) was made upon unlawful procedure, iii) was not
supported by substantial evidence in the record, and iv) was arbitrary and capricious. The Courf
reversed the CRC’s First Order and remanded the matter back to CRC pursuant to the
instructions contained in his Order, (R.O.P., p. 173-186)

Second Variance Hearing

(1) Permistable temporary erosion control structures shall be limited (o sandbags placed ahove mean high
water and parallel o the shore.

{7) A temporary erosion control structure may remain in place for up to two years after the date of approval
il it is protecting a building with a total floor area of 5000 sq. fi. or less, or, for up o five years if the
building has a total floor area of more than 5000 sq. fi. A wemporary erosion control structure may remain
in place for up to five years if it is protecting a bridge or a road.. A temporary sandbag erosion control
structure with a base width not exceeding 20 feet and a height not exceeding 6 feet may remain in place for
up to five years or umil May 2008, whichever is later, regardless of the size of the structure it is protecting
if the community in which it is located is actively pursuing a heach nourishment project as of QOctober |,
2001.




3 -262-

On April 29, 2009, the variance request of the Riggings was re-heard at the regularly
scheduled meeting of the CRC. The CRC’s First Order, dated May 21, 2009, denied Petitioner’s
request for a variance from I5SA NCAC 7H.1705(a)7). (R.O.P. pp. 373-384) In its Final
Order, the CRC concluded that Petitioner did meet two (2) of the_ four (4) criteria in its variance
request. The CRC concluded that “hardships which might result from strict application of the
time limits for use of sandbags as a temporary erosion structure... would be from conditions
peculiar o Petitioner’s property, such as the location, size, or topography of the propert.y.”.
(R.O.P, p. 380- 381) In addition, the CRC concluded that “any hardship which.might result
from strict application of the time limits for use of sandbags as a temporary erosion measure, if
any, would not result from actions the Petitioner has taken.” (R.O.P., p. 381) |

However, the CRC also determined that Petitioner did not meet the other two (2) criteria
for their variance request. Specifically, the CRC concluded that unnecessary hardships would
not result from strict application of the rules. (R.O.P., p. 378-3) M-oreover, the CRC concluded
that the variance was not consistent with the spirit, purpose, and intent of the rules, that the
variance would not secure public safety and welfare, and that the vartance would not preserve
substantia] justice.

Appeal of Second Variance Hearing

The .CRC’S Final Order, which denied Petitioner’s request for a variance from ISA
NCAC 7H.1705(a)(7) was received by the Petitioner, through its c_ounscl, on May 22, 2009. The
Petition for Judicial Review was timely filed pursuant to N.C. Gen. Stat, § 150B-45 on June 17,
2009. The Final Order of the CRC is a final agency decision within the meaning of Article 4,
Chapter 150B of the North Carolina General Statutes and Petitioner is directly affected by said

Final Order and entitled to judicial review of the CRC’s decision. N.C.G.S. § 150B-43 (2012).
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The Standard of Review

The standard of review to be employed by the trial court on judicial review of an agency

decision depends on the particular issues presented by the parties. Matter of Darryl Burke

Chevrolet, Inc., 131 N.C. App. 31, 505 S.E.2d 58} (1998), ¢ff'd, 350 N.C. 83, 511 S.E.2d 639

(1999); Dew v. State ex rcl. North Carolina Dept. of Motor Vehicles, 127 N.C. App. 309, 488

S.E.2d 836 (1997). The reviewing court may be required to utilize both the “whole record” and
the “de novo” standards of review, when reviewing an agency decision, if warranted by the
nature of the issues raised. Skinner v. North Carclina Dept. of Correction, 154 N.C. App. 270,
572 S.E.2d 184 (2002).

When a petitioner alleges that an agency violated his or her constitutional rights, the court

will undertake de nove review. In re North Carolina Pesticide Bd. File Nos. IR94-128, IR94-15],

IR94-155, 349 N.C. 656, 509 S.E.2d 165 (1998). Similarly, judicial review of whether an agency
decision was based on an error of law requires de novo review. Hodgkins v. North Carolina Real

Estate Comm'n, 130 N.C. App. 626, 504 S.E.2d 789 (1998); Beneficial North Carolina, Inc. v,

State ex _rel, North Carolina State Banking Comm'n, 126 N.C. App. 117, 484 S.E.2d 808 (1997).

Where a petitioner asserts that the agency misinterpreted a statute, the proper standard of review
for this question was de novo, and the reviewing court could substitute its judgment for that-of

the state agency if the agency’s decision was affected by an error of law. Associated Mechanical

Contractors, Inc. v. Payne, 342 N.C. 825, 467 S.E.2d 398 (1996); accord Matter of Darryl Burke

Chevrolet, Inc., 131 N.C. App. 31, 505 S.E.2d 581 (1998); Walker v. Board of Trustees of the

North Carolina Local Governmental Employees' Retirement System, 127 N.C. App. 156, 487

S.E.2d 839 (1997); Yates Const. Co.. Inc, v. Commissioner of Labor fo.r the State of N.C., 126

N.C. App. 147, 484 S.E.2d 430 (1997); Matter of Darryl Burke Chevrolet, Inc., 131 N.C. App.
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31, 505 S.E.2d 581 (1998), aff'd, 350 N.C. 83, 511 S.E.2d 639 (1999). A de novo standard of
review applies to claims that an agency violated a constitutional provision, was in excess of

statutory authority, made a decision upon unlawful procedure or made some other error of law.

Moore v. Charlotte-Mecklenburg Bd. of Edue., 185 N.C. App. 566, 649 S.E.2d 410 (2007).
In a de novo review, the court considers the matfer anew and freely substitutes its own

judgment for that of the Commission. In re Appeal of the Greens of Pine Glen Ltd. P'ship, 356

N.C. 642, 646-47, 576 S.E.2d 316, 319 (2003); R.J. Reynolds Tobacco Co. v. North Carolina

Dept. of Environment & Natural Resources, 148 N.C. App. 610, 560 S.E.2d 163 (2002)("De

novo review” requires the court to consider a question anew, as if not considered or decided by
the agency previously, and to make its own findings of fact and conclusions of law rather than
relying upon those made by the agency).

When the issue on appeal is whether the agency's decision was supported by substantial
evidence or whether the agency's decision was arbitrary and capricious, the reviewing court must

apply the "whole record" test. ACT-UP Triangle, 345 N.C. at 706, 483 S.E.2d at 392; Agsociated

Mechanical Contractors v. Payne, 342 N.C. 825, 832, 467 S.E.2d 398, 401 (1996); Powell, 347

N.C. at 623, 499 S.E.2d at 185. The "whole record” test requires the court to determine whether
there was substantial evidence to suppott the agency’s conclusions by taking all the evidence,

both supporting and conflicting, into account. Powell, 347 N.C. at 623, 499 S.E.2d at 185;

Associated Mechanical Contractors, 342 N.C. at 832, 467 S.E.2d at 401, Substantial evidence is
“more than a scintilla” and is "such relevant evidence as a reasonable mind might accept as

adequate to support a conclusion.” Lackey v. Dept. of Human Resources, 306 N.C. 231, 238, 293

S.E.2d 171, 176 (1982); Norman_v. Cameron. 127 N.C. App. 44, 48, 488 S.E.2d 297, 300 (1997).

Administrative agency decisions may be reversed as arbitrary or capricious if they are patently in
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bad faith, or whimsical in the sense that they indicate a lack of fair and careful consideration or

fail to indicate any course of reasoning and the exercise of judgment. Johnston Health Care

Center, L.L.C. v. North Carclina Dept. of Human Resohrces. Div. of Facility Services,

Certificate of Need Section, , 136 N.C. App. 307, 524 S'E.2d 352 (2000). In interpreting an

agency order, the order “should be read as a whole.” In re Bass Income Fund, 115 N.C. App.

703, 705, 446 S.B.2d 594, 595 (1994).

In this case, the Court is required to apply two standards of review (i) de novo review for
constitutional questions, questions regarding the statutory authority and jurisdiction of the CRC,
questions regarding errors of law made by the CRC, and/or questions regarding unlawful
procedure of the CRC and; (ii) the “whole record test” is to be applied to determine whether the
CRC’s Order was supported by substantial evidence, and/or was arbitrary or capricious.

The Issues for Appeal

The issues on this appeal are:

1)) Whether the CRC erred in its Conclusion of Law 3(B) that the Petition did not
demonstrate that strict application of 15A NCAC 7H.1705 (a)}(7) would result in an unnecessary
hardship to the Riggings Property per N.C. Gen. Stat. 113A-120.1(a)(1). On this issue the Court
used the de novo review standard.

(II) Whether the CRC erred in its Conclusion of Law 6 that the Petitioners did not meet
the fourth requirement of a variance request that the granting of the variance is consistent with
the spirit, purpose and inteni of the rules, standards, or ordér; will secure public safety and
welfare; will preserve subsfantial justice per N.C. Gen. Stat. 113A-120.1(a)(4); ana that the

decision of the CRC is supported by substantial evidence. On this issue the Court used the Whole
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Record review standard on the isswes of substantial evidence and de novo standard on the otherr
issues. |

| (111) Whether the CRC was required to prepare Findings of Facts and Conclusions of Law
regarding the impact of a variance denial on the Petitioner’s ability to make reasonable use of the
property. The court used the de novo review standard for this issue.

(IV) Whether the érder of the CRC constitutes an improper taking, violates the
Separation of Powers Doctrine and whether the CRC is an impartial tribunal. The Court used the
de novo review standard for this issue.

The Court also observes that the CRC’s Final Order commingles in the Conclusions of
Law, many Findings of Fact that should not be included within the Conclusions of Law section,
making it difficult to differentiate between the CRC’s Conclusions of Law and Findings of Fact.

The better practice for future orders would be to put all the Findings of Fact under that named
heading and the Conclusions of Law under that named heading.

Also in the CRC’s Final Order there were two paragraphs under the Conclusions of Law
both marked number 3, The Cowt, during the hearing and with the agreement of the parties, re-
numbered the first Conclusion of Law number 3; 3(A) and the second Conqlusion of Law
number 3; 3(B) for clarity. These new paragraph numbers are followed in this Order.

Legal Analysis

The North Carolina General Assembly providéd the circumstances or elements under
which a landowner whose permit has been denied may obtain a variance: N.C. Gen. Stat. 113A-
120.1 (2008)

Any person may petition the Commission for a variance granting permission to

use the person's land in 2 manner otherwise prohibited by rules or standards
prescribed by the Commission, or orders issued by the Commission, pursuant to
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this Article. To qualify for a variance, the petitioner must show ali of the
following:

1. Unnecessary hardships would result from strict application of the
rules, standards, or orders.

2. The hardships result from conditions that are peculiar to the
property, such as the location, size, or topography of the property.

3. The hardships did not result from actions taken by the petitioner.
4. The requested variance is consistent with the spirit, purpose, and
intent of the rules, standards, or orders; will secure public safety and
welfare; and will preserve substantial justice.

In this case, Petitioner sought a variance from 15A NCAC 7H.1705 which would allow it
to maintain sandbags to protect its property until such time as its pi'oposed Habitat Enhancement
Prdject and/or a renourishment project, either privately or publicly funded, has been completed.
If a Petitioner demonstrates all four requirements for a variance are met, the CRC shall grant said

variance and may impose reasonable and appropriate conditions and safeguards upon it. Id.; see

also Williams v. North Carolina Dept. of Environment and Natural Resources, 144 N.C. App.

479, 548 S.E.2d 793 (2001).

The Court holds the evidence in this case demonstrates the Riggings satisfied all four
requirements for its variance request and therefore denial of its request by the CRC was
improper. The Final Order issued by the CRC, as will be shown below, was based on legally
impermissible considerations, misapplied applicable statute and was unsupported and
contradictory to the stipulated evidence before the CRC. (R.O.P. p. 187-356 (DCM’s Staff
Recommendation), 373-394 (Final Order))

L The CRC erreé in its Conclusion of Law 3(B) that the Petitioner did

not demonstrate that strict application of 15A NCAC 7TH.1705(a)(7) would
result in unnecessary hardship to the Riggings Property
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The CRC erroneously concluded that Petitioner did not demonstrate that strict application
of the Rules would result in an unnecessary hardship. As detailed below, the CRC made several
errors in finding that strict application of 15A NCAC 7H.1705(a)(7) would not result in
unnecessary hardship to the Riggings property.

a. The CRC misinterpreted the Stipulated Facts supporting its Conclusion of Law
number 3(B).

The CRC’s Conclusion of Law 3(B) that Petitioner did not demonstrate that strict
application of the Rules would result in an unnecessary hardship is based on a clear
misinterpretation of séme of the Stipulated Facts. In Page 7 of its Order, the CRC concludes that
“[tThe Ft. Fisher revetment was constructed in 1996, and initially after construction. of the Ft.
Fisher revetment erosion increased at Petitioner’s property, but now “‘erosion is stable”.
{emphasis added) SF 10, 18.” (R.O.P., p. 379) However, the finding that “erosion is stable” is
not supported, and is in fact contradicted by the Stipulated Facts 10 and 18 cited below.

10.  The Riggings has been threatened by erosion since 1985, and a sandbag
revetment has been used to protect it since that time.

18.  Initially after the construction of the revetment at Fort Fisher, the rate of

“erosion of the shoreline in front of the Riggings increased, but since then the

rate of erosion has decreased”. (Emphasis added)

Nowhere in the Stipulated Facts is there mention of the erosion of the Riggings shoreline
being “stable.” (emphasis added) The unambiguous meaning of Stipulated Fact 18 is that,
even though the rate of erosion has decreased, there still is erosion of the shoreline at The
Riggings. - Therefore, the CRC conclusion of law that the Petitioner failed to show that
unnecessary hardships would result from strict application of the rules, standards, or orders is

based on a clear misinterpretation of the Stipulated Facts, which constitutes unlawful procedure.

As this Court said in its previous reversal of the CRC’s ruling:
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The Court is concerned that the CRC did not undertake an independent analysis of
the stipulated facts, which comprise the only competent evidence in the
Record... The Conclusions of law are not supported by the Stipulated Facts, but
tnstead are only supported by the arguments of Counsel and the Staff, which again,
does not constitute competent evidence. It is inappropriate for the CRC to recite
legal argument as a Conclusion of Law when again, the Findings of Fact must be
supported by competent evidence; and the Conclusions of Law must be supported
by the Findings of Fact... Upon remand, the CRC is instricted to base its Findings
of Fact only upon competent evidence, including any Stipulated Facts, and shall
not utilize the “contentions™ of Staff or counsel as a basis for its Findings of Fact
or Conclusions of Law. (R.O.P., p. 183)

However, the CRC for whatever reason chose to base its Conclusion of Law on a
musinterpretation of the facts and as a result Conclusions of Law 3(B) was based on unlawful
procedure and based on an incorrect and unsubstantiated fact (that the erosion is stable), and

therefore, was arbitrary and capricious.

b. The CRC erred at law by basing its decision on the condition of the property
owners and not the property, despite the mandates and instructions of this Court’s
previous Order and the Stipulated Facts, by improperly basing its decision on the
amount of time the Riggings has had their sandbags in place and the number of
previous variance requesis by the Riggings.

As articulated in the seminal case of Williams v, North Caroling Dept. of Environment
and Natural Resources, 144 N.C. App. 479, 548 S.E.2d 793 (2001):

Whether strict application of the Coastal Area Management Act, (hereinafter
“CAMA?™), places an “unnecessary hardship” on a parcel of property, depends
upon the unique nature of the property; not the landowner, If “hardship”
stemmed from the situation of the landowner, then those persons owning less
land would have an easier time showing unnecessary hardship than those owning
more than one parcel of land. Similarly sitwated persons would be treated
differently, giving rise to equal protection of law issues. City_of Cleburne v,
Cleburne Living Ctr., Inc., 473 U.S. 432, 105 S.Ct. 3249, 87 L.Ed.2d 313 (1985)..
Accordingly we hold that whether or not the landowner owns other property is
irrelevant and insufficient to support {a finding of unnecessary hardship.}

Williams, 144 N.C. App. at 485, 5438 S.E.2d at 797-98 (emphasis added). The standard, as

articulated in Williams, in determining unnecessary hardship is to examine the effect strict

application of the rules would have on Petitioner’s property, and not the Petitioner itself.
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Williams, 144 N.C. App. at 485, 548 S.E.2d at 797-98 (holding that hardship depends upon the
unique nature of the property; not the landowner). This Court articulated that standard iﬁ its
previous Order which reversed and remanded the CRC’s first variance denial.

The proper inquiry in a variance request before the CRC is concerning the property and

not the property owner... The Final Order focused upon an analysis into the property

owners when the sole focus of the CRC’s findings should be based on the condition of

the property itself. (R.O.P,, p. 182)

However, despite the clear case law and this Cowrt’s instructions, the CRC again
examined the effect of strict application of the rules on the Petitioner and not the Petitioner’s
property. Throughout its Order, the CRC discusses as a basis for its finding of no “unnecessary
hardship” how long the Petitioner has had the sandbags in place and their previous variance
requests. (R.O.P.,, p. 379-380) (pgs.7-8 CRC Final Order) As such, the CRC has made an enor
in law by applying, again, the wrong legal standard. In this case, the standard is whether strict
appliéation of the rulés would resulf in unneces;c.ary h.ardship to Petitioner’s property; not the
Petitioner. The hardship test on the Petitioner’s property is what is to be examined and not the
hardship on the Petitioner. The stipulated evidence is that the sandbags are needed to protect the
Riggings property as erosion continues,

Stipulated Fact 10: The Riggings has been threatened by erosion since 1985, and a sandbag
revetment has been used to protect it since that time.,

Stipulated fact 18: Initially after the construction of the revetment at Fort Fisher, the rate of
“erosion of the shoreline in front of the Riggings increased, but since then the rate of erosion has
decreased”.

The very reason that the circumstances of the landowner are not to be examined

according to Williams is so that similarly situated person and property owners are not treated

differently, giving rise to equal protection of law issues.
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If “hardship” stemmed from the situation of the landowner, then those persons

owning less land would have an easier time showing unnecessary hardship than

those owning more than one parcel of land. Similarly situated persons would be

treated differently, giving rise to equal protection of law issues. Id. at 485, 548

S.E2d at 797,

How long the Riggings have had its sandbags in place is not a relevant consideration for
clement 1. Similarly, the number of variance requests by the Petitioner, which the CRC
discussed in some detail as findings of fact in Conclusion of Law 3(B), is not an inquiry into “the
condition of the property itsell” as is required, but is instead an imprbper analysis of the actions
Petitioner has previously taken to protect its property. Further, how long the sandbags have been
in place is not an inquiry into “the condition of the property itself” in its present state or its future
state based upon potential removal of the sandbag, as is required, but again, is instead an
improper analysis o'f the actions Petitioner has previously taken to protect its property.

The CRC in its final paragraph in Conclusion of Law number 3(B) (Pg. 8 of CRC Final
Order) also states that the variance should be denied because the Riggings have given no stated
endpoint for when the sandbags should be removed. Again the CRC fails to focus on the
Petitioner’s Property, which is to be the sole examination of “unnecessary hardship” under
element 1.

The statute granting a variance for the sandbags has limitations as to how long the permit
is allowed and the CRC may impose reasonable and appropriate conditions and safeguards upon
any variance it grants. N.C.G.S. § 113A-120.1 (2012).

c. The CRC’S Finding that no unnecessary hardship would result from strict

application of the rules, standards, or order for Element #1 is contradictory to its

findings in elements 2 and 3 that hardship would result from removal of the
sandbags.

The CRC concluded in Conclusion of Law 4 that Pefitioner’s property would suffer

hardship from strict application of these rules as a result of the peculiarity of the property,
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thereby satisfying element 2 for obtaining a variance. (Record of Proceeding, p. 380- 381) (pg. 8
of CRC Final Order) In addition, the CRC in Conclusion of Law number 5 stated that “any
hardship which might result from strict application of the time limits for use of sandbags as a
temporary crosion measure, if any, would not result from actions the Pél‘il’ioner_has taken”
(R.O.P,, p. 381) (pg. 9 of CRC Final Order) thereby satisfying element 3 for obtaining a
variance. Under the facts of this case, this Conclusion of Law is contradictory to its conclusion
of no “unnecessary hardship” under Conclusion of Law number 3(B)for element 1.
The Court finds under the following stipulated facts, it is not possible to have hardships

but not unnecessary hardships.

Stipulated Fact 3: In the 1920°s some of the coquina rock outcropping northeast of Fort Fisher
was allowed by the Board of County Comunissioners of New Hanover County to be removed by

a contractor for use in the completion of a section of U.S. Highway 421, a public project.

~ Stipulated Fact 4: The contractor removed approximately 6,000 cubic yards of rock. taking it
from a strip approximately 50 to100 feet wide.

Stipulated Fact 5: An intertidal rock outcrop community near Fort Fisher, known as the Fort
Fisher Coquina Qutcrop Natural Area, was entered on the official North Carolina Registry of
Natural Heritage Areas on February 6, 1982,

Stipulated Fact 6: Among other things, coguina rock oulcroppings can provide a partial natural
barrier against the threal of beach erosion.

Stipulated Fact 7: Currently some of these cogquina rock outcroppings are within sight of The
Riggings, and the southern portion of a large outcropping is situated in front of the northern
section of The Riggings.

Stipulated Fact 8: A large part of the rock outcroppings within sight of The Riggings was
uncovered during Hurricane Floyd, and its vegetation was uprooted by the storm surge.

Stipulated Fact 9: Since 2000, beach nourishment projects conducted by the U.S. Army Corps
of Engineers have covered some coquina rock outcroppings north of The Riggings.

Stipulated Fact 10: The Riggings has been threatened by erosion since 1985, and a sandbag
revetment has been used to protect it since that time.,
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Stipulated Fact 11: The first CAMA permits for sandbags at The Riggings were issued by the
Local Permit Officer for the Town of Kure Beach,

Stipulated Fact 12: Since 1992, the CAMA permits for the sandbags have been issued by the
Division of Coastal Management ("DCM"),

Stipulated Fact 13: In 1994 DCM issued CAMA General Permit No. 13355-D, which
authorized repair of the sandbags and the addition of new ones.

Stipulated Fact 14: Permit No. 13355-D was modified in February 1995 to allow the filling of
holes in the sandbag revetment with sandbags.

Stipulated Fact 15: The sandbags which were in place when Permit No. 13355-D expired on
March 5, 1995, could legally remain in place until May 1, 2000,

Stipulated Fact 16: From July 1995 to January 1996, in order 10 protect Fort Fisher from the
effects of erosion from the Atlantic Ocean, the State of North Carolina erecled, or caused to be
erecled. a permanent revelment.

Stipulated Fact 17: At the time that this revelment was erected. the general policy of the State
of North Carolina did not permit the construction of hardened structures like the Fort Fisher
revetment because of the recognition of the adverse erosion effects that such structures can
cause to adjacent properties. However. the revetment was constructed under an cxcepuon to this
policy for the protection of federal and state historic sites, such as Fort Fisher..

Stipulated Fact 18: Initially afler the construction of the revetment at Fort Fisher, the rate of
erosion of the shoreline in front of The Riggings increased, but since then the rate of erosion has
decreased.

Stipulated Fact 19: On May 26, 2000, the Coastal Resources Commission ("CRC") granted a
variance to the Riggings Condominium Association extending the deadline for removing the
sandbag until May 26, 2001.

Stipulated Fact 20: The Carolina / Kure Beach Renourishment Project of 2001 included a
large part of Carolina Beach and 98 percent of Kure Beach but fell approximately 1.500 feet
short of the Riggings Condominium. .

Stipulated Fact 21: Riggings HOA made various attempts (o get the United States Army Corps
ol Engineers to extend beach nourishment projects to include the shoreline immediately
adjacent 1o The Riggings. but the attempts did not succeed ..

Stipulated Fact 22: The Corps of Engineers informed U.S. Representative Mike McIntyre by
letter dated February 25,2000, that the "primary reason that the (beach nourishment) project
stops short of the Riggings is due to the intertidal coquina rock outcropping.” The letter further
states that the "rock outcropping has been declared a natural heritage arca by the North Carolina
Natural Heritage Program and burying them was not an acceptable alternative.”




—-274-
15

Stipulated Fact 23: On February 4, 2002: CRC granted a variance to the Riggings HOA,
extending the deadline for removal of the sandbags until May 23, 2003.

Stipulated Fact 24: On May 9, 2003, CRC signed an order grammg a variance to allow the
sandbags to remain in place until May 9, 2005,

Stipulated Fact 31: The Carolina / Kure Beach Renourishment Project of 2.007 included a
large part of Carolina Beach and 98 percent of Kure Beach, but again fell approximately 1,500
feet short of The Riggings.

The CRC found that the Riggings had met the second requirement in obtaining a variance
in that the hardships resulted from conditions that are peculiar to the property, such as the
location, size, or topography of the property per N.C. Gen. Stat. 113A-120.1(a)(2);. The CRC
also found that the Riggings had met the third requirement to obtain the variance, that the
“unnecessary hardships™ do not result from actions taken by the Petitiﬁnef per N.C. Gen, Stat.
113A-120.1(a)}3).

Under the St'ipulateci Facts 3-24, 31 as set forth on the previous pages of this order, the
Court finds that The Riggings property has no like or equal property within the state. This unique
history began over 90 years ago in the 1920°s when coquina rock was dug up in front of the
propetty for road construction by a governmental agency; to the titanic rock revetment built next
to the property to protect Fort Fisher by a governmental agency in 1996, to the beach
renourshiment projects by a governmental agency in 2001 and 2007 which cover all of Kure
Beach except The Riggings property, even though the nourishment covers coquina rock norih of
the property; to the fact that the sandbags have been in place since 1985 with either permits
being granted or the CRC approving the use of the sandbags for 20 years.

Under the above facts, the Court finds that it is contradictory and irreconcilable and an
error of law for the CRC to find elements 2 and 3 and not fo find element 1, that there is no

unnecessary hardship on the property. Under the above facts, the CRC's finding that the
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variance elements were met for the second and third requirements, the CRC was required to find,
under the facts of this case, that element I, “Unnecessary Hardships”, was met as well.
Otherwise its Conclusions of Law are contradictory and irreconcilable. On remand the CRC is

directed to correct this contradiction.

1. The CRC erred in its Conclusion of Law 6 that the Petitioper did not
meet the fourth element of a variance request: that the variance is consistent
with the spirit, purpose. and intent of the rules, standards or_order; will

secure public safety and welfare: and will preserve substantial justice and
that the decision of the CRC is supported by substantial evidence,

The CRC erred in its finding that the variance request of the Pelitioner would not be
consistent with i) the spirit, purpose, and intent of the rules, standard, or order; ii) will not secure
public safety and welfare; and iii) will not preserve substantial justice, and that the CRC finding
is supported by substantial evidence.

The CRC’s main objective for the Ocean Hazard Area AEC is to eliminate unreasonable
danger to life, property, and amenities. See 15A NCAC 7M.0201, Coastal Management policy
objectives include the foiiowing: “Private property rights to oceanfront properties including
the right to protect that property in ways that are consistent with public rights should be
protected.” 15A NCAC 7M.0202(a) “Eresion response measures designed to minimize the
loss of private and 'pubiic resources fo erosion should be economically, socially, and
environmentally justified.” 15A NCAC 7M.0202(b) (Emphasis added). Other important
objectives include: (1) achieving an optimal balance between the financial, safety and societal
factors involved in coastal hazard area development; (2) minimizing loss of life and property
resulting from storms and long-term erosion; (3) preventing encroachment of permanent
structures on public beach areas; (4) preserving the natural ecological conditions of the barrier

dune and beach systems; (5) reducing the public costs of inappropriately sited developments; and
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(6) protecting present common law and statutory rights of access to, and use of tﬁe lands and
watl_crs of, the coastal area. N.C. Gen. Stat. § 113A-102. | | |

The Court holds under the stipulated facts in this case that granting the variance is
consistent with the spirit, purpose and intent of the use, rules, standards, and order, the extension
will secure public safety and welfare and will preserve substantial justice.

The options as set forth in the sitvated facts regarding the FEMA Grant and the Corps of
Engineers’ Beach Nourishment Projects were virtually impossible to obtain. (SF 26-30)
(Although, the Court notes that oddly, Stipulated Fact 9 states, that the Corps did cover coquina
rock with sand north of the Riggings)

Stipulated Fact 26: In July 2004 the Town of Kure Beach was awarded a $3.6 million FEMA
grant to acquire a portion of the property on the ocean-side where some of the buildings
comprising The Riggings are located, once these buildings were relocated across the street. The
grant included $2.7 million dollars from FEMA, with the individual unit owners of The Riggings
being required to contribute the remaining $900,000.

Stipulated Fact 27: In March 2005 Riggings HOA was working with architects and surveyors to
finalize plans to rebuild across the street and to remove the current structures. It also had
contractors ready to start construction once the planning was complete.

Stipulated Fact 28: In its most recent variance order, dated April 25, 2005, CRC said the
sandbags were to be removed “prior to the expiration of the FEMA grant.”

Stipulated Fact 29: In order to comply with the provisions of the grant, Riggings HOA was
required to obtain the unanimous consent of the unit owners. On May 1, 2006, Riggings HOA
notified the Town of Kure Beach that twenty-four of the homeowners of The Riggings had voted
not to accept the FEMA pre-disaster grant. Although it is not certain why each individual owner
voted as he or she did, among the reasons owners may have voted against the grant were:

a. Each unit owner would have been required to contribute approximately $125,000
towards the cost of relocation and reconstruction. (emphasis added) Some homeowners
lacked the financial capability to relocate.

b. There was no guarantee in the grant contract that the provisions of the grant, particularly the
provision regarding the use of the oceanfront property, would not change.

¢. Some owners had been informed by the holders of their mortgages that no relocation of the
units could occur without their consent, and some of those lenders had expressed concerns-about
whether that consent would be given.
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Stipulated Fact 30: Subsequently, DCM was notified on June 20, 2006, by the State Hazard
Mitigation Officer of NCDEM that the grant had been terminated, notwithstanding its June 30,
2007 expiration date, and had been closed out June 1, 2006.

Granting the variance will minimize the loss of private resources to erosion and reduce
potential debris from the potential destruction of The Riggings th‘at can harm other structures
and/or inhibit public access to the beach.

The Court further.holds the stipulated facts demonstrate that issuing the requested
variance will also preserve substantial justice. Under the Stipulated Facts 3-24, 31 as set forth on
pages 13, 14 and 15 of this order, the Court finds that The Riggings property is a totally unique
property in the state. This history began over 90 years ago in the early 1920°s when coquina rock
was dug up in front of the property for road construction by a governmental agency; to the
immense rock revetment built Iléxl to the property to protect Fort Fisher by a governmental
agency in 1996, to the beach nourishment projects by a governmental agency in 2001 and 2007
which cover all Kure Beach but excepts The Riggins property even though the nourishment
covérs coguina rock notth of the property; to the fact that the sandbags have been in place since
1985 via either a permit being granted or the CRC approving the use of the sandbags for 20
years. This entire time there has been no issue as to the public safety and welfare since the
sandbags were first placed in front of the property. There has been no deleterious effect on the
surrounding property and the public has had access to the beach. (SF 33-34}

The Riggings property is in a one of a kind situation, between a literal “rock and a hard
piéce” since one government agency requires removal of the sandbags but allows protection
through community beach nourishment projects, while another government agency has
prohibited beach nourishment for the Riggings because the area has been designated a Natural

Heritage Area by yet a third government agency. The only stated issue that might be
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compromised if the variance is granted is the public right of access to, and wse of, the beach.
However, the Court holds this restraint on public beach access is de minimis since the Court
finds that Stipulated Facts 32, 33, and 34 demonstrate that any restraint on public use will be
temporary because 1) the sandbags are normally covered by sand and 2) the bcac;,h area in
question is accessible even at high tide and constitutes only a small portion of Kure Beach,
which is sandwiched between the three mile long Kure Beach Renourishment Project and the
over one-half mile long Fort Fisher State Park revetment.

Stipulated Fact 32: Sometimes sandbags at The Riggings are buried under sand and sometimes
they are exposed. This depends on the beach profile, which can change quickly.

Stipulated Fact 33: A former member of the U.S Army Corps of Engineers is on record as
stating that the Riggings sandbags have not had any deleterious effect on surrounding property
nor have they come into contact with the Atlantic Ocean except during major storm events.
Stipulated Fact 34: Whether the public can walk along the beach without detouring landward
around the sandbags depends on the beach profile at the time, but even at high tide the public can
get around the sandbags by going between the sandbags and The Riggings buildings closest to
the ocean.
For the aforementioned reasons, the Court finds that the variance is consistent with the Spirit,
Purpose, and Intent of the Rules, Standards or Order; will continue to secure Public Safety and
Welfare; and will preserve Substantial Justice,

Under the “Whole Record Test”, the Court holds that the CRC’s Final Order was not

supported by substantial evidence and there is substantial evidence to grant the variance,

HI. Under the Revised Statute, the CRC Was Not Required to Prepare
Findings of Fact and Conclusions of Law Regarding the Impact of a
Variance Denial on the Petitioner’s Ability to Make a Reasonable Use of Its
Property.

The CRC did not err when it did not make findings of fact as to the reasonable use that

Petitioner could make of his property if the sandbags were removed.
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- Williams held that “to determine whether a parcel of property suffers from unnecessary
hardship due to strict applicgtion of CAMA, the CRC must make findings of fact and
conclusions of law as to the impact of the act on the Jandowner's ability to make réasonabie use
of his property.” 144 N.C. App. at 487, 548 S.E.2d at 798. The application of Williams to the
present case does not require such findings and conclusions in this case.

When Williams was decided, the variance statute provided: Any person may
petition the Commission for a variance granting permission to use his land in a
manner otherwise prohibited by rules, standards, or limitations prescribed by the
Commission, or orders issued by the Commission, pursuant to this Article. When
it finds that (i) practical difficvities or unnecessary hardships would result from
strict application of the guidelines, rules, standards, or other restrictions
applicable to the property, (ii) such difficulties or hardships result from conditions
which are peculiar to the property imvolved, (iii) such conditions could not
reasonably have been anticipated when the applicable guidelines, rules, standards,
or restrictions were adopted or amended, the Commission may vary or modify the
application of the restrictions to the property so that the spirit, purpose, and intent
of the restrictions are preserved, public safety and welfare secured, and substantial
justice preserved. . . .. :

Id. at 484, 548 S.E.2d at 797 (quoting N.C. Gen. Stat. § 113A-120.1 (1989) (emphasis added)).
Clearly the statute then required the CRC to make findings. Following the Williams decision in
2001, the General Assembly in 2002 amended the variance statute. It now requires that “[t]o
qualify for a variance, the petitioner must show” that all of the elemenis have been met. N.C.
Gen, Stat. § 113A-120.1 (2009) (emphasis ad'ded). The requirement that the CRC find anything

was specifically deleted. Also, the Williams case is distinguishable under its facts. In Williams

the petitioner sought a variance to construct a building on wetlands on his property in the future.
Here, The Riggings site is already developed and the sandbag structures have been in place for
decades. Therefore, the portion of the Williams case requiring the CRC to make findings of fact

as to the reasonable use that Petitioner could make of his property with the sandbags removed, is

not required.
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1V.  Whether the order of the CRC constitutes an unconstitutional taking,
violates the Separation of Powers Doctrine and whether the CRS is an
impartial tribunal,

As to the issue of whether the CRC’s Final Order constitutes an unconstituiional taking,
this issue is not ripe for hearing until a final determination on a denial of the variance has been
made, per N.C.G.S. § 113A-123(b).

The Court has previously rejected the Petitioner’s argument that the CRC's action
violated the Separation of Powers Doctrine. (Hockenbury O.rder pg. 12) The Petitioner has
provided the Court with no cause to revisit that determination.

The Court, after reviewing the Coastal Area Management Act (CAMA) concludes it is
constitutional and, the CRC is an impartial tribunal. Also, under the principle of quasi-estoppel,
where one who voluntarily proceeds under a stature and claims benefits thereby confirmed will
not be heard to question its constitutionality in order to avoid its burdens. Shell Island

Homeowners Association, ei al. v. Bugene B, Tomlinson, North Carolina_Coastal Resources

Commission&f al,, 134 N.C. App. 217, 517 SE.2d 406 (1999). The Petitioner has used the
CRC for 12 years to receive variances for installation of sandbags to protect its property. The
Petitioner now cannot question the constitutionality of the statutes or the impartiality of the
wibunal.

CONCLUSIONS OF LAW

1. This Court has jurisdiction over the parties and the subject matter of this proceeding.

2. The CRC erred in its Conclusion of Law 3(B) that the Petitioner did not demonstrate
that strict application of 15A NCAC 7H.1705(a)(7) would resulf in unnecessary hardship to
the Riggings Property. The Petitioner did demonstrate that strict application of 15A NCAC
TH.1705(a)(7) would result in unnecessary hardship to the Riggings Property.

3. The CRC erred in its Conclusion of Law 6 that the Petitioner did not meet the fourth
element of a variance request: that the variance is consistent with the spirit, purpese, and
intent of the rules, standards or order; will secure public safety and welfare; will preserve
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substantial justice and that the CRC’s decision is supported by substantial evidence. The
Petitioner did meet the fourth element of a variance request: that the variance is consistent
with the spirit, purpose, and intent of the rules, standards or order; will secure public
safety and welfare; will preserve substantial justice and that the CRC’s decision is not
supported by substantial evidence and there is substantial evidence to grant the variance.

4. Under the Current Statute, the CRC is Not Required to Prepare Findings of Fact and

Conclusions of Law Regarding the Impact of a Variance Denial on the Petitioner’s Ability
to Make a Reasonable Use of Its Property,

5. The actions of the CRC do not violate the Separation of Powers doctrine. The CRC is
an impartial tribunal. As to the issue of whether the CRC Order constifutes an
unconstitutional taking, this issue is not ripe for hearing until a final determmatwn of a
denial of the variance is made, per N,C.G.S. § 113A-123(b).

WHEREFORE, BASED UPON THE COURT’S FOREGOING FINDINGS AND
CONCLUSIONS OF LAW, IT IS HEREBY ORDERED, ADJUDGED AND DECREED
AS FOLLOWS:

"That the Final Order of the CRC, denying the Petitioner’s variance petition is hereby
REVERSED. This matter is remanded to the CRC for a new hearing, consistent with the

mandates and mstructions contained within this Order.

This the _] gr(;ay of June, 2012, @ @
_ 43y

JAY/D IébCKENBURY
SUPERI

R COURT JUDGE
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RESOURCES COMMISSION,

- T | '
STATE OF NORTH CAROLINA * "IN'HE GENERAL COURT OF JUSTICE
| | R COURT DIVISION
COUNTY OF NEW HANOVER FURTEAR vt 09-CVS-2761
MEW 4 /)r‘ $S0.
RIGGINGS HOMEOWNERS, INC,, &) CIL,____,
. ' )
Petitioner, )
v. ) NOTICE OF APPEAL
. )
NORTH CAROLINA COASTAL )
)
) |
)

" Respondent.

Respondent, the North Carolina Coastal Resources Conimission (CRC), hereby gives

Notice of Appeal to the North Cafolina Court of Appeals from the Orde.r issued by the Honorable

Jay D. Hockenbury signed aﬁd filed on June 1, 2012 in the Superior Court of New Hanover

County, This Order reversed the final agency decision of the CRC which had denied Petitioner

Riggings Homeowners, Inc.’s (Petitionet) request for a variance from the tempora'ry efosion

contro] structure (sandbags) time limit rules. That variance had been filed pursuant to N.C, Gen..

Stat, §113A-120.]1 of the Coastai Area Management Act (CAMA) and 15A N.C.A.C. 7] .Q?OO et

seq. {The CRC’s.administrative rules for variances). The Order remanded the case to the CRC
 with instrucﬁons to.re-hear Petitioner’s vaﬁmce request, consistent with the mandates and

instructions contained within the Order.

Respectfully Submitted, this the _Zbi%da\y of June, 2012.

JERTIFIEL TRUE COEY FRUM ORIGINA,
Yo of Supemr Coun. Naw rfamver Coun
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ROY COOPER
Attorney General

Jennie W, Hauser

Special Deputy Attorney General
N.C., State Bar No. 16103
Jhauser@ncdoj.gov

(il 0

Christine A. Goebel
Assistant Attorney General
N.C. State Bar No. 27286
Cgoebel@ncdoj.gov

N. C. Department of Justice
Post Office Box 629
Raleigh, NC 27602

(919) 716-6600 phone
{(919) 716-6767 fax

CERTIFICATE OF SERVICE

This is to certify that a copy of the foregoing NOTICE OF APPEAL was served on the
attorney of record for the Petitioner by depositing a copy in the United States Mail, first-class,
postage prepaid, addressed as follows:

William G. Wright, Esq.

Shipman & Wright, LLP

575 Military Cutoff Road, Suite 106

Wilmington, NC 28405

This the U™ day of fune, 2012,

Christine A. Goebel
Assistant Attorney General




STATE OF NORTH CARCS’HNA et g
DEPARTMENT OF JuSTI®® '

' TE—— ———
ROY COOPER REPLY TO:
ATTORNEY GENERAL C CHRISTINEA. GOEBEL
cgoebel@ncdoj. gov
June 26, 2012
By Fed Ex Overnight Delivery .
The Honorabie Jan G. Kennedy
Clerk of Superior Court .
-New Hanover County Judicial Building
P.O. Box 2023

Wilmington, NC 28402-2023

Re:  Riggings Homeowners, Inc. v. N.C. Coastal Resources Commission
New Hanover Co. Superior Court No. 09-CVS-2761

Dear Ms, Kennedy:

Enclosed, please find the original and one copy of Respondent’s Notice of Appeal to the
Court of Appeals in the above referenced case. Please file the original and return the file
stamped copy in the enclosed self-addressed, stamped envelope. By copy of this letter Tam
serving a copy of the enclosed on opposing counsel.

Thank you for your assistance. If you have any questions or require anythmg further, please do
not hesitate to contact me.

Very truly yours,

Christine A. Gbebel
Assistant Attorney General

Enclosure
cc (Wene.):  William G. Wright, Esq.
Jennie W. Hauser, Special Deputy AG

Post Office Box 629 | Raleigh, North Carolina 27602-0629
. Telephone 919.716.6600 | Facsimile 919.716.6767
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ELED

STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
' W M 29 Pt 2 UISUPERIOR COURT DIVISION
COUNTY OF NEW HANOVER 09 CVS 2761
Ny eancyes 50,080
RIGGINGS HOMEOWNERS, INCE,B 'f,‘,_\) Jp———
: )
Petitioner, )
VS ) - NOTICE OF CROSS APPEAL
)
COASTAL RESQURCES )
COMISSION OF THE STATE }
OF NORTH CAROLINA )
)
Respondent, )
)

NOW COMES the Petitioner Riggings Homeowners, Inc., by and through counsel, and
hereby gives Notice of Appeal to the North Carolina Court of Appeals, from the 1 June 2012
Order of the Honorable Jay D. Hockenbury reversing the decision of Respondent in this action
denying Petitioners’ request for a variance. To the extent said Order -is found to be in error based
on Appellant’s proposed Issues on Appeal, Pelitioner’s notice of rappeai includes but is not
limited to the rulings by Judge Hockenbury on Petitioner’s arguments and assigned errors below
~upon which the Court did not rule in Petitioner’s favor,

Respectfully submitted, this the 29" day of June, 2012,

SHIPMAN & WRIGHT, L.L.P.
Attorneys for Peti{io;wr
CLif il ferr
Lo Q5
MATTHEW W. BUCKMILLER
N.C. State Bar No.: 35194
GARY K. SHIPMAN
N.C. State Bar No.: 9464
WILLIAM G. WRIGHT
N.C. State Bar No.: 26891
575 Military Cutoff, Suite 106
Wilmington, NC 28405
(910) 762-19%0
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on this day the foi'going document in the above-

entitled action was duly served on all parties to this cause by: -

[ 1 Hand delivering a copy hereof to each said party or the attorney thereof.

[ 1 Sending via facsimile a copy hereof to each party or the attorney thereof.

[X] Depositing a copy hereof, postage pre-paid in the United States Mail, properly

addressed to:

Christine A. Goebel
Jenny Hauser

NC Department of Justice

P.O. Box 629
Raleigh, NC 27602-0629
Fax: 919.716.6767

This is the 29%of June, 2012.

SHIPMAN & WRIGHT, L,L.P.

'H
;o .
faf il fgn, (AT 7.
i 12 U a”/l-\ Q;! }:’;/:m_, \//f /

-

MATTHEW W. BUCKMILLER
N.C. State Bar No.: 35194

GARY K. SHIPMAN

N.C. State Bar No.: 9464
WILLIAM G. WRIGHT

N.C. State Bar No.: 26891
Attorneys for Petitioner

575 Military Cutoff Road, Suite 106
Wilmington, NC 28401
Telephone: 910-762-1990
Facsimile: 910-762-6752




STATE OF NORTH CAROLINA . N THE GENERAL COURT OF JUSTICE
- ML 72 T SUPERIOR COURT DIVISION
COUNTY OF NEW HANOVER . . . . ... 09CVS276l

RIGGINGS HOMEOWNERS, INC.,  ~ 'y "~ =~ ==
)
Petitioner, )

vs. ) TRANSCRIPT DOCUMENTATION

)
COASTAL RESOURCES )
COMISSION OF THE STATE )
OF NORTH CAROLINA )
)
Respondent. )
)

Pursuant to Rule 7(a) of the Norxth Cax‘oiina Rules of Appellate Procedure, Plaintiff
Riggings Homeowners, Inc. hereby files a copy of their agreement with Tina R. Stancill, Official
Court Reporter, 316 Princess Street, Suite 519, Wilmington, North Carolina, 28401, to contract
for the transcription of the proceedings that took place on March 12" through 13", 2012 in this

action. (See Attachment A))
Respectfully submitted, this the 5" day of July, 2012.

SHIPMAN & WRIGHT, L.L.P.
Antorneys for Pelitioner

. ;:‘ 2 - /" i & ’4}/

‘/”fuf (175 ,/‘ '-/‘4“1“’

MATTHEW W, BUCKMILLER
N.C. State Bar No.: 35194
GARY K. SHIPMAN
N.C. State Bar No.: 9464
WILLIAM G. WRIGHT
N.C. State Bar No.: 26891
575 Military Cutoff, Suite 106
Wilmington, NC 28405
(910) 762-1990
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on this day the forgoing document in the above-
entitleﬁ action was duly sérved on all parties to this cause by:
[ 1 Hand delivering a éopy hereof to each said party or the atlorney thereof.
[ 1 Sending via facsimile a copy hereof to each party or the attorney thereof.

[X] Depositing a copy hereof, postage pre-paid in the United States Mail, properly

addressed to;

Christine A. Goebel
Jenny Hauser

NC Department of Justice
P.O. Box 629

Raleigh, NC 27602-0629
Fax: 919.716.6767

This is the 57of July, 2012.

SHIPMAN & WRIGHT, L.L.P.

MATTHEW W. BUGKMILLER
N.C. State Bar No.: 35194

GARY K. SHIPMAN

N.C. Siate Bar No.: 9464
WILLIAM G. WRIGHT

N.C. State Bar No.: 26891
Attorneys for Petitioner

575 Military Cutoff Road, Suite 106
Wilmington, NC 28401
Telephone: 910-762-1990
Facsimile: 910-762-6752
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STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
SUPERIQOR COURT DIVISION
COUNTY OF NEW HANOVER FILE NO. 09 CV8 2761

RIGGINGS HOMEOWNERS, INC.

Petitioner,
Vs,
CONTRACT
COASTAL RESOURCES COMISSION _
OF THE STATE OF NORTH CAROLINA

Respondent.

The undersigned hereby contracts with Tina Stancill, Official
Court Reporter, that the transcript in the above-entitled case is
duly ordered. The Court Reporter and undersigned have agreed that
this contract incorporates by reference Rule 7(b) of the North
Carclina Rules of Appellate Procedure, which makes this transcript
due in electronic “PDF¥ format sixty (60) days after service of
this contract.

The undersigned agrees that payment for said transcript will
be paid within 30 days of delivery of said transcript, and that if
the transcript order is cancelled, the undersigned will be
responsible for payment for any completed portion of the
transcript.

The undersigned further agrees not to provide copies of the
transcript to any other parties, except as regquired by the Rules of
Appellate Procedure. The Court Reporter and undersigned have
agreed that other parties to this appeal are responsible for
purchasing copies of said transcript for delivery to the respective
parties pursuant to rule 7(b) (2) of the North Carclina rules of
Appellate Procedure, and all parties are notified of this
requirement by service of this agreement upon them.

ii

P

This = _° day of July, 2012.

. i/ Chi i
/ ,/\/L// o e, (_,// O

Ld sl |7}

WILLIAM WRIGHT -

NC State Bar No.: 26891

SHIPMAN & WRIGHET, LLP

575 Military Cutoff Road, Ste. 106
Wilmington, NC 28405

i
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STATE OF NORTH CAROLINA {7} 3 IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
COUNTY OF NEW HANONERJ |1 a1 10: 26 PevSTe!
MEW e . Cs{:

RIGGINGS HOMEOWNERS, INC.,

)

— -~~-—~~~)—-—-....

Petitioner, )

V. ) TRANSCRIPT DOCUMENTATION
) _

NORTH CAROLINA COASTAL )

RESOURCES COMMISSION, )

)

)

Respondent.

Pursuant to Rule 7(a) of the North Carolina Rules of Appellate Procedure, Respondent
North Carolina Coastal Resources Commission hereby files a copy of the agreement with Tina R.
Stancill, Official Court Reporter, 316 Princess Sireet, Suite 519, Wilmington, North Carolina,
28401, to contract for the transcription of the entire judicial review proceeding which took place
before the Honorable Jay D. Hockenbury, Senior Resident Superior Court Judge presiding, on
March 12-13, 2012 in this action. (See Attachment A) This transcript will be part of the record
on appeal to the North Carolina Court of Appeals.

Respectfully Submitted, this the @ay of July, 2012.

ROY COOPER

orne@c;l
\M |

ChYistine Anne Goebel
Assistant Attorney General
N.C. State Bar No. 27286

N. C. Department of Justice
Post Office Box 629
Raleigh, NC 27602

(919} 716-6600 phone
(919) 716-6767 fax

"t Leny R %
Iy " ;@Gw&
u#},{jﬂ@ Ciefk &
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CERRTIFICATE OF SERVICE OF PROPOSED RECORD ON _APPEAL

I certify that I have served a copy of the foregoing
Propogsed Record on Appeal on Petitioner-Appellee, bearing
sufficient postage, and deposited in the care and cusgtody of
Federal Express, addressed to counsel of record as follows:

Shipman & Wright, LLP

William G. Wright

575 Military Cutoff Road, #106
Wilmington, NC 28405

This the leHg;y of September, 2012.

o dey d

Christine A. Goebz¥
Assistant Attorney General
NC Department of Justice
PO Box 628

Raleigh, NC 27602




The parties hareby stipulate that the following:

At all times hevein, the Superior Court and the North Carolina
Coastal Resources Commissgion were properly constituted and
organized; all parties were properly before the respective
tribunals and all notices,. orders, testimony, exhibits and
notice of appeal were propexly filed and were properly served
uwpon all parties to this appeal.

The foregoing documents, as listed in the Index to this Record
on Appeal are deemed genuine, true, and accurate coples of the
documents from which they were copied.

The stenographic tranacyript is an aceurate transcription ef
the testimonial evidence and shall be part of the record on
appeal and will be filed with the Clerk of the North Carolina
Court of Appeals; and

The parties te this appeal have omitted decumentsz which are

not necessary to understand any of the proposed issues on
appesl.

The partiss agree te the contenes of tha Rogerd on Appeal as
of the date below,

Pats, Zgﬂ!'z. Shipuan & Weight, Ly

LA By
William G. Wright
575 Militery cuteff Road, #106
Wilmington, NC 238405
(510} 782-19%0

9&3«;[1Q~|!"]1L Wowth ﬂaaallna

Azaiatant Attorney General
NC Department QOf Justice
PO Hox 629

Raleigh, NG 27802
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PROPOSED ISSUES ON APP

Respondent- Appellant identifies the following Proposed Issues on
Appeal:

Did the Superior Court err in its Conclusion of Law 2 where
the finding that “ercosion is stable” was not prejudicial.
error?

Did the Superior Court err in its Conclusion of Law 2 by
mis-applying the Williams case?

Did the Superior Court err in its Conclusion of Law 2 by
holding that the Commission’s finding on variance element #1
contradicts itg findings on variance factors 2 and 37

Did the Superior Court err in its Conclusion of Law 3 by, in
the Superior Court’s whole record review and determination,
substituting its own judgment for that of the Commission
where there was substantial evidence in the record to
support the Commission’s finding on variance factor 4°?

Did the Superior Court err in its Conclusion of Law 3, as a
matter of law, where it ignored the Commission’s policies
most specifically dealing with the relief regquested by
Petitioner’'s variance petition?

Petitioner-Appellee identifies the following Proposed Issues on
Cross-Appeal:

6.

Whether the Superior Court erred in Conclusion of Law Number
4 in holding that the Commission was not reguired to prepare
Findings of Facts and Conclusions of Law regarding the
impact of a variance denial on the Petitioner’s ability to
make reasonable use of the property.

Whether the Superior Court erred in Conclusion of Law Number
5 in holding that the issue of whether the Order of the CRC
constitutes an unconstituticnal taking was not ripe for
hearing until a final determination of the denial of the
variance was made per N.C. Gen. Stat. § 113A-123(b).

Whether the Superior Court erred in Conclusion of Law Number
& in holding that the actions of the Commission do not
violate the Separation of Powers Doctrine.

Whether the Superioxy Court erred in Conclusion of Law Number
5 in holding that the Commission is an impartial tribunal,
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IDENTIFICATION OF COUNSEL

For Respondent-Appellant:

Marc Bernstein
Special Deputy Attorney General
State Bar No. 21642

mbernsteindncdo] . gov

Christine A. Coebel
Agsistant Attorney General
State Raxy No. 27286

cgoebelencdoi . gov

North Carolina Department of Justice
P.O. Box 629

Raleigh, NC 27602-0629

ph 919-716-6600

For Petitigoner-Appellee:

William @. Wright
State Rar No. 26891
wwright@shipmaniaw. com

Gary Shipman
State Bar No. 9464

gshipman@shipmanlaw. com

Shipman & Wright, LLP

575 Military Cutoff Road, Suite 106
Wilmington, NC 28405

ph 910-762-1990




CERTIFICATE OF SERVICE OF SETTLED RECORD ON APPEATL

I certify that I have served a copy of the foregoing Record
on Appeal Settled by Agreement on Petitioner-Appellee, addressed
to counsgel of record as follows:

William G. Wright

Shipman & Wright, LLP

575 Military Cutoff Road, #106
Wilmington, NC 28405

This the li! day of October, 2012,

Christ¥ne A. Goebel
Assistant Attorney General
North Carolina Department of
Justice

P.O. Box 629

Raleigh, NC 27602
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