
NC COASTAL RESOURCES COMMISSION 
February 26-27, 2014 

Jennette’s Pier 
Nags Head, NC 

 
The State Government Ethics Act mandates that at the beginning of any meeting the Chair remind all the members of their duty to avoid 
conflicts of interest and inquire as to whether any member knows of any conflict of interest or potential conflict with respect to matters 
to come before the Commission.  If any member knows of a conflict of interest or potential conflict, please state so at this time. 
 

Wednesday, February 26th  
 
10:00 COMMISSION CALL TO ORDER* (Oceanview Hall) Frank Gorham, Chair 

 Roll Call 
 Approval of December 11-12, 2013 Meeting Minutes 
 Executive Secretary’s Report Braxton Davis 
 Chairman’s Comments Frank Gorham 
 

10:15 VARIANCES 
 Currituck Co. – (CRC-VR-13-05), Oceanfront setback Christine Goebel 
 COBA Ventures LLC - (CRC-VR-13-07) New Hanover County, ¼ width rule Jill Weese 
 Taylor - (CRC-VR-14-01) Atlantic Beach, 15’ riparian setback Amanda Little 
 Town of Carolina Beach - (CRC-VR-14-02), Oceanfront setback Jill Weese 

 
12:00 PUBLIC INPUT AND COMMENT 
 
12:15 LUNCH 
 
1:30 VARIANCES 

 Bald Head Island, LLC (CRC-VR-14-04) Brunswick County, 30’ buffer Amanda Little 
 NC DOT - (CRC-VR-14-03) Nags Head, Oceanfront setback  Christine Goebel 

 
2:15 CRC Business 

 Coastal Resources Advisory Council, Background & Tancred Miller 
  Appointment Process (CRC-14-01) 
 
3:00 BREAK 
 
3:15 Beach Management 

 Beach Nourishment, Static Lines and Static Line Exceptions (CRC-14-02) Matt Slagel 
 Inlet Management Strategy Development (CRC-14-03) Mike Lopazanski 

 
4:00 CRC Rule Development  

 Staff Rules Review Recommendations (CRC-14-09) David Moye 
 
4:30 ACTION ITEMS 

 Fiscal Analysis for 15A NCAC 7H .2600 General Permit for Mitigation & In  Mike Lopazanski 
 Lieu Fee Projects (CRC-14-04) 

 Science Panel Mad Inlet Assessment & Public Comments on  –15A NCAC 7H .0304 Mike Lopazanski   
Inlet Hazard Areas and Unvegetated Beach Designations (CRC-14-05) 

 
5:00 Public Hearings  Frank Gorham, Chair 

 15A NCAC 7H .0312 Technical Standards for Beach Fill Projects 
 15A NCAC 7H .1204 & .1205 Docks and Piers 
 15A NCAC 7H .1305 Construction of Boat Ramps 

 
 
RECESS 
 
6:00 EXECUTIVE COMMITTEE MEETING (Classroom) 
 
 



 

Thursday, February 27th 

 
9:00 COMMISSION CALL TO ORDER* (Oceanview Hall) Frank Gorham, Chair 

 Roll Call 
 Chairman’s Comments Frank Gorham 

 
9:15 ACTION ITEMS 
 Land Use Plan Certifications, Amendments  

 Town of Emerald Isle Land Use Plan Amendment (CRC-14-06) Mo Meehan 
 
9:30 Overview of Inlet Management  

 NC Coastal Management Program Permitting Jurisdictions Doug Huggett 
  & Regulatory Framework 
 
9:45 Inlet Dredging Panel Discussion 

 Layton Bedsole – Shore Protection Coordinator, New Hanover County 
 Rudi Rudolph – Shore Protection Manager, Carteret County 
 Erik Olsen – President, Olsen Associates Inc. 
 Todd Miller – Executive Director, NC Coastal Federation 
 Barry Holliday – Executive Director, Dredging Contractors of America 
 Chris Gibson – TI Coastal 
 Jeff Richter – Biologist, USACE Planning & Environmental Branch 

 
11:30 BREAK 
 
11:45 CRC Business Cont. 

 CRC Science Panel Origin, Role and Composition (CRC-14-08) Mike Lopazanski 
 

12:00 PUBLIC INPUT AND COMMENT  
 
12:15 LUNCH 
 
1:30 Flood Insurance Panel Discussion John Snipes 

 Stewart Powell – Vice President Insurance Operations & Technical Affairs, 
Independent Insurance Agents of NC, INC. 

 John Gerber - State NFIP Coordinator, NC Division of Emergency Management 
 Willo Kelly - Government Affairs Director, Outer Banks Homebuilders Association 

 
3:00 BREAK 
 
3:15  CRC Business 

 CRC Priorities Discussion / Chairman’s Survey Frank Gorham, Chair 
 
OLD/NEW BUSINESS  Frank Gorham, Chair 
  
3:30 ADJOURN 
 
3:45 EXECUTIVE COMMITTEE MEETING (Classroom) 
 

Executive Order 34 mandates that in transacting Commission business, each person appointed by the governor shall act always in the best 
interest of the public without regard for his or her financial interests.  To this end, each appointee must recuse himself or herself from voting 

on any matter on which the appointee has a financial interest.  Commissioners having a question about a conflict of interest or potential 
conflict should consult with the Chairman or legal counsel. 

 

* Times indicated are only for guidance. The Commission will proceed through the agenda until completed. 

 
N.C. Division of Coastal Management 

www.nccoastalmanagement.net 
Next Meeting: May 14-15, 2014; Location TBD 
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RELEVANT STATUTES OR RULES     ATTACHMENT A 
 
 
15A NCAC 07H .0306 GENERAL USE STANDARDS FOR OCEAN HAZARD AREAS 
 
(a) In order to protect life and property, all development not otherwise specifically exempted or 
allowed by law or elsewhere in the Coastal Resources Commission’s Rules shall be located 
according to whichever of the following is applicable: 

 
(1) The ocean hazard setback for development is measured in a landward direction 

from the vegetation line, the static vegetation line or the measurement line, whichever is 
applicable. The setback distance is determined by both the size of development and 
the shoreline erosion rate as defined in 15A NCAC 07H .0304. Development size is 
defined by total floor area for structures and buildings or total area of footprint for 
development other than structures and buildings. Total floor area includes the following: 
 

(A) The total square footage of heated or air-conditioned living space; 
(B) The total square footage of parking elevated above ground level; and 
(C) The total square footage of non-heated or non-air-conditioned areas elevated above 
ground level, excluding attic space that is not designed to be load-bearing. 
 
Decks, roof-covered porches and walkways are not included in the total floor area unless they are 
enclosed with material other than screen mesh or are being converted into an enclosed space with 
material other than screen mesh. 
 
 (2) With the exception of those types of development defined in 15A NCAC 07H .0309, 
[none of the .0309 exceptions apply in this variance case] no development, including any 
portion of a building or structure, shall extend oceanward of the ocean hazard setback 
distance. This includes roof overhangs and elevated structural components that are cantilevered, 
knee braced, or otherwise extended beyond the support of pilings or footings. The ocean hazard 
setback is established based on the following criteria: 
 
*** 
 
(I) Infrastructure that is linear in nature such as roads, bridges, pedestrian access such as 
boardwalks and sidewalks, and utilities providing for the transmission of electricity, water, 
telephone, cable television, data, storm water and sewer requires a minimum setback of 60 
feet or 30 times the shoreline erosion rate, whichever is greater; 
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STIPULATED FACTS        ATTACHMENT B  
  
1. The Petitioner is Currituck County (County), which is a subdivision of the State of North 

Carolina.  The County owns a water supply system, which consists of several smaller water 
supply systems it purchased from Carolina Water Service, Inc. of North Carolina (CWS) and 
consolidated in 2011. 

 
2. The County proposes to complete development of two existing deep wells (Well 1 and Well 2, 

or collectively Two Wells), to connect them to one another, and then to connect them to the 
existing water system owned by the County.  These Two Wells were drilled in 2006 by the 
previous owner, CWS.  The existing development at the Two Wells consists of wells 
approximately 220 feet deep, casings and screens. The details of the proposed project to 
complete the Two Wells can be found in the DCM Field Report and the Project Narrative, 
copies of which are attached.  

 
3. The County has obtained easements to use the proposed area for development (Site) which is 

located in Corolla, an unincorporated portion of the County.  The Site is located landward of 
the first line of stable and natural vegetation (Vegetation Line) and is largely waterward of 
existing oceanfront cottages, except where the proposed development would follow Shad 
Street to the west.  The Site is located between Franklyn Street to the north and Shad Street to 
the south.  The Two Well sites are located approximately 3400 feet southeast (well # 1) and 
2300 feet southeast (well # 2) of the Currituck Lighthouse . A map showing the general 
location and extent of the project is attached, along with ground-level and aerial site 
photographs. 

 
4. The County purchased the Two Wells in 2011 from the previous owner CWS.  In addition to 

the Two Wells, CWS constructed 19 other existing completed wells.  A check of the County’s 
and DCM’s records could not locate any record of a CAMA permit for the initial work on the 
Two Wells in 2006, or for any of the other wells fully constructed at that time. A search of 
records from 2006 did not locate any such permit application. An email from the County 
regarding old permits is attached.  

 
5. Prior to acquisition of the CWS water supply systems the County had sufficient sources of 

water to meet the 2.71 million gallons per day required to meet the water demand for platted 
property within the County’s service area.   

 
6. The water supply required to meet the water demand for platted property in Corolla Light and 

Monteray Shores communities is an additional 1.0 million gallons per day.  The Two Wells 
and other wells acquired from CWS will supply sufficient water to meet the water demand 
from Corolla Light and Monteray Shores communities. 
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7. The proposed development at each of the Two Wells will involve inserting a new well pump in 
the existing casing and installing a new 8’ x 6’ concrete pad base and a new 6’ x 5’ x 4’ tall 
fiberglass cover over the top of the well. Other than an extension of pipe from the well to the 
raw water supply line and electrical wiring, no other disturbance will occur within the 60’ 
oceanfront setback.  A concrete meter vault and electric panels will be installed as part of the 
Two Wells but will be located landward of the 60’ oceanfront setback.  The project also 
consists of approximately 1840 linear feet of 10” pipe horizontally drilled under the dune 
system landward of the 60’ oceanfront setback.  The landward side of the primary dune will be 
graded approximately 1,380 square feet for the installation of the concrete pad.     

 
8. The Two Wells and connecting pipe are proposed within the Ocean Erodible AEC and the 

High Hazard Flood AEC, which are sub-sets of the Ocean Hazard Area, and this development 
requires a CAMA permit per N.C.G.S. § 113A-118.  These Ocean Hazard Areas “are 
considered natural hazard areas along the Atlantic Ocean shoreline where, because of their 
special vulnerability to erosion or other adverse effects of sand, wind, and water, uncontrolled 
or incompatible development could unreasonably endanger life or property. Ocean hazard areas 
include beaches, frontal dunes, inlet lands, and other areas in which geologic, vegetative and 
soil conditions indicate a substantial possibility of excessive erosion or flood damage.” 15A 
NCAC 07H .0301.  Also, the Commission’s rules at 15A NCAC 07H .0306(k) require that 
“Permits shall include the condition that any structure shall be relocated or dismantled when it 
becomes imminently threatened by changes in shoreline configuration as defined in 15A 
NCAC 07H .0308(a)(2)(B). Any such structure shall be relocated or dismantled within two 
years of the time when it becomes imminently threatened, and in any case upon its collapse or 
subsidence.” 

 
9. In this case, the rule that the County seeks a variance from is referred to as the oceanfront 

erosion setback rule.  It requires that new “development” such as that proposed be setback 
landward of the vegetation line (and thus, the ocean) a prescribed distance. The Commission’s 
setback rules at 15A NCAC 07H .0306, require that linear development such as the water lines 
meet a setback equal to 30-times the average annual erosion rate of the adjacent shoreline.  In 
this case, the applicable erosion rate is 2-feet per year, resulting in a required setback of 60-feet 
waterward of the Vegetation Line.   Other than pipe connecting each of the Two Wells to a raw 
water line, the water line and appurtenances for the County’s project are currently located 
landward of, and meet the 60’ oceanfront setback.  The Two Wells, however, are proposed 
waterward of the 60’ oceanfront setback, requiring a variance. 
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10. Based on the permit application materials and a November 2012 site visit, the Two Wells had 
been located approximately 32 feet and 41 feet landward of the Vegetation Line.  As of a site 
visit by Division of Coastal Management staff a year later in November 2013, the Vegetation 
Line has shifted waterward by 10 feet since the original application in 2012, such that Deep 
Well 1 is now located approximately 42 feet landward of the Vegetation Line.  

 
11. The Primary Dune (as defined by the Commission’s Rules at 15A NCAC 7H .0305(a)(3)) at 

the Site varies from approximately 18’ to 25’ in elevation above normal high water (NHW). 
 
12. The County, though its engineers, contacted DCM staff in the fall of 2012 to begin discussing 

the CAMA permit application.  DCM staff met on Site in November of 2012. 
 
13. The County’s CAMA permit application was accepted as complete on February 21, 2013.  
 
14. The CAMA Major Permit process provides that the application materials be circulated to 

several local, state and federal agencies for review and comment.  That took place in this case.  
None of the agencies objected to the issuance of this permit.  The Public Water Supply Section 
of the Division of Water Resources (DWR) did note that they had already approved the project 
but that final approval was required by DWR before service.  A copy of DWR’s comments is 
attached. 

 
15. As required, notice of the project was provided to the adjacent riparian property owners.  One 

of these owners contacted DCM and noted concerns and objections about the look of the wells. 
 A copy of this letter is attached.  Notice was also provided through publication in the local 
newspaper, the Coastland Times.  No other objections were received. 

 
16. On June 14, 2013, DCM denied the County’s CAMA permit application due to the proposed 

development’s failure to meet the applicable 60-foot setback.  A copy of the denial letter is 
attached. 

 
17. On August 14, 2013, the County submitted this petition for a variance from the Commission in 

order to construct the development of the Two Wells and their connection to the existing water 
supply system as proposed in its application. 

 
18. The Two Wells are located at the current Site because the quality and quantity of water at the 

Site is the best that can be found in the Middle Yorktown aquifer as determined in a March 23, 
2001 study entitled Water Resource Investigation for Southern Currituck Outer Banks, 
Currituck County, NC by Edwin Andrews & Associates, P.C.   As further determined by the 
referenced study, well sites further north and south have limited yield and well sites further 
south have higher levels of chlorides that affect treatment costs because of higher feed pressure 
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into the treatment plant and finished water of lower quality.   A copy of the narrative from this 
study is attached. 

 
19. 15A NCAC 18C.0203 requires that a public water supply well be located on a lot so that the 

area within 100 feet of the well is owned or controlled by the person supplying the water.  The 
Two Wells are located adjacent to privately owned ocean front property.  Taking privately 
owned ocean front property adjacent to the Two Wells through condemnation would be cost 
prohibitive and limit the ability of the private property owners to fully use, develop or 
redevelop their property to the extent otherwise allowed under the Currituck County Unified 
Development Ordinance.   

 
20. The County is represented by Ike McRee, the Currituck County Attorney. 
 
 
STIPULATED EXHIBITS: 
 
DCM Field Report 
 
Project Narrative from CAMA Permit Application 
 
Site maps and site photographs in Powerpoint 
 
Email from County regarding old permits search 
 
CAMA permit application materials 
 
DWR’s comments to DCM during application review 
 
Adjacent riparian owner objection letter 
 
CAMA permit denial letter 
 
Narrative from water study 
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Petitioner’s and Staff’s Positions      ATTACHMENT C 
 

I.       Will strict application of the applicable development rules, standards, or orders 
issued by the Commission cause the petitioner unnecessary hardships?  If so, the 
petitioner must identify the hardships. 

 
Petitioner’s Position:  Yes. 
 
 The strict application of the rules prohibiting the location of Deep Well #1 and Deep Well #2 
within the 60-foot setback from the first line of stable vegetation will result in the loss of raw water 
required for the production of the quantity and quality of potable water necessary to meet the use 
demands of the population on the Currituck Outer Banks.  The Petitioner’s Southern Outer Banks 
Water Treatment Plant is undergoing expansion to provide required water capacity to users acquired by 
the Petitioner in 2011 from a private utility unable to provide the quantity of water required by its users 
and unable to meet state and federal quality standards.  To meet the additional use requirements it is 
necessary that the Petitioner access a minimum of 750,000 additional gallons of water per day.  Deep 
Well #1 and Deep Well #2 are expected to yield 1,000,000 gallons of water per day.  It is an 
unnecessary hardship that the Petitioner risk the loss of critical water supply wells resulting in the 
inability to meet water use demand and fire suppression requirements.     
 
Staffs’ Position: Yes. 
 
 Staff  does not contest that the County needs extra capacity in its current water supply system, 
and that a strict application of the oceanfront setback rules causes petitioner unnecessary hardships 
where much of the work for the Two Wells is already complete, and that it would be an unnecessary 
hardship for the County not to be able to do the relatively small-scale work needed to complete the 
Two Wells or to have to remove and relocate the existing development to an area that satisfies the 60’ 
setback.   
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 II. Do such hardships result from conditions peculiar to the petitioner’s property,       
                   such as location, size, or topography of the property?  Explain. 
 
Petitioner’s Position:  Yes. 
 
 The hardships are a result of the location and natural condition of the area in which Deep Well 
#1 and Deep Well #2 are located. The property on which the wells are placed is linear in shape and 
located between the Atlantic Ocean and platted residential lots in the Corolla Light Planned Unit 
Development.  At the location of Deep Well #1 the property is approximately 292 feet wide and at the 
location of Deep Well #2 is approximately 340 feet in width.  Due to the location of the property along 
the Atlantic Ocean the dune line and line of stable vegetation has changed due to the effects of Atlantic 
Ocean and more significantly due to the effects of Hurricane Sandy in 2012 causing some erosion 
along the property.  It is believed that the erosive effect of the Atlantic Ocean has resulted in the well 
locations, installed in 2006 by a private utility, to now be within the 60 foot setback area. Upon 
information and belief, Division of Coastal Management staff has determined that the dune seaward of 
the well locations is restoring and that the first line of stable vegetation is now located 10 feet seaward 
from the first line of stable vegetation delineation in November 2012.   
 

Petitioner’s hardship resulting from conditions peculiar to the property location and size is 
further impacted by rules of the North Carolina Department of Environment and Natural Resources, 
(“DENR”), which require Petitioner to own and control property within 100 feet of the wellhead.  The 
wells were installed at nearly 100 feet from the adjoining property line.  New wells could not be 
constructed on the property that would be located outside of the 60 foot setback area and also maintain 
100 foot setback from adjoining property lines required by the DENR rule.   
 
Staffs’ Position: Yes. 
   
 Petitioner’s hardships result primarily  due to conditions peculiar to the property, including the 
fact that according to a 2001 Water Resource Investigation study, the best water within the Middle 
Yorktown Aquifer  is in this area, and that the existing wells are in place, and only require small-scale 
development to be operable.   
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 III.  Do the hardships result from the actions taken by the Petitioner?  Explain. 
 
Petitioner’s Position:  No.  
 
 The hardships are a result of the location and natural condition of the property on which the 
wells are located.  Without the location of adjoining property lines within 100 feet of the well heads 
the wells could be located landward of the 60 foot setback area.  In addition, the wells were drilled by a 
private utility company in 2006 prior to the Petitioner’s 2011 acquisition of the private utility’s water 
system. 
Staff’s Position: No. 
 
 While the prior private utility may have caused the hardships in this case by possibly not 
seeking a CAMA permit before undertaking development in 2006, and by not completing the Two 
Wells in 2006 when the initial construction took place, those are issues inherited by the County when it 
purchased the system.  Staff agrees that any hardships are not the result of the County’s actions, where 
the County now seeks to complete these partially developed wells to help provide an adequate public 
water supply.   
 

IV.    Will the variance requested by the petitioner (1) be consistent with the spirit,   purpose, 
and intent of the rules, standards or orders issued by the Commission; (2) secure the 
public safety and welfare; and (3) preserve  substantial justice?  Explain. 

 
Petitioner’s Position:  Yes. 
 
(a) Consistent with the spirit, purpose and intent of the rules. 
 The spirit, purpose, and intent of the rules, standards, or orders issued by the Commission are 
to protect coastal resources and life and property in the vicinity of the coastal resources.  The project is 
located landward of the primary and frontal dunes.  The project will not disturb, weaken or affect the 
protective nature of the ocean beach or the primary and frontal dunes.  There are no indentified or 
documented historic or archaeological resources within the area of proposed disturbance.  Further, the 
project is outside all coastal wetlands and open waters and where located will not impact the 
productivity and biologic integrity of coastal wetlands, shellfish beds, submerged aquatic vegetation 
and spawning and nursery areas.  There will also be no siltation or creation of stagnant water bodies. 
 
 Implementation of the project at its location will not increase the danger to life or personal 
property due to the forces associated with coastal resources.  The primary property of value for the 
project is piping, electrical components and enclosures.  The primary property of value will be located 
either landward of the 60 foot setback line or underground.  The enclosure will contain inexpensive 
piping and air release valves. 
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 CAMA rules allow uninhabitable, single-story storage sheds with a foundation or floor 
consisting of wood, clay, packed sand or gravel and a footprint that does not exceed 200 square feet.  
Here, the enclosure for each wellhead is characteristically similar to that of a shed allowed in the 60 
foot setback area.  Each wellhead enclosure will be an uninhabitable, single-story structure with less 
than 50 square feet of area.  Each enclosure will have a concrete slab floor on a packed sand base. 
 
(b) Secure the public safety and welfare. 
 The public safety and welfare will be secured by the wells providing the additional raw water 
required for the Petitioner to produce a quantity and quality of water that ensures sanitation and good 
health.  The public safety and welfare is further secured by ensuring sufficient water and pressure 
necessary for adequate fire suppression. 
 
(c)  Preserve substantial justice. 
 The Petitioner is seeking to complete the construction of Deep Well #1 and Deep Well #2 
installed by a private utility for a water system subsequently acquired by the Petitioner.  It is unknown 
whether the initial well installation by the private utility was performed in compliance with CAMA 
rules as conditions on the property have changed since the wells were installed.  The Petitioner is 
completing the construction of the wells in compliance with CAMA rules to the extent feasible that 
allows for the use of the existing infrastructure.  Such efforts include design modifications to relocate 
as many project components as possible landward of the 60 foot setback area.  Substantial justice will 
be preserved by granting the variance to allow for the full utilization of Petitioner’s water resources, 
water treatment facilities and adequate and quality water service to the general public. 
 
Staffs’ Position:  Yes. 
 
 Granting the variance would be consistent with the spirit, purpose, and intent of the rules, 
standards or orders of the Commission.  While the ocean erosion setback rules attempt to keep 
inappropriately sited development off the public beach and to safeguard the protective nature of the 
dune system, these Two Wells are already mostly developed and now propose minimal additional 
development within the setback.  The proposed development is located landward of the vegetation line 
and primary dune. Granting this variance would allow the County to utilize this infrastructure it 
purchased in a partially developed condition. 
 
 Staff agrees that on balance, public safety and welfare is protected in this case by supplying the 
County’s public water system, while minimizing the amount of added infrastructure waterward of the 
60-foot setback.  Granting a variance would preserve substantial justice, which would be served by 
enabling the County to complete and utilize the partially completed infrastructure it obtained from a 
private utility.    
 
 















































































































































































 
Currituck County  
Variance Request  

#13-05 
January 7, 2014 

 
Southern Outer Banks Water 
Treatment Wellfield Project 

Corolla, NC 
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RELEVANT STATUTES AND RULES     ATTACHMENT  A 

Statutes 

§ 113A-102. Legislative findings and goals of the Coastal Area Management Act of 1974 (CAMA). 

(a) Findings. -- It is hereby determined and declared as a matter of legislative finding that among North 

Carolina's most valuable resources are its coastal lands and waters. The coastal area, and in particular 

the estuaries, are among the most biologically productive regions of this State and of the nation. Coastal 

and estuarine waters and marshlands provide almost ninety percent (90%) of the most productive sport 

fisheries on the east coast of the United States. North Carolina's coastal area has an extremely high 

recreational and esthetic value which should be preserved and enhanced. 

In recent years the coastal area has been subjected to increasing pressures which are the result of the 

often-conflicting needs of a society expanding in industrial development, in population, and in the 

recreational aspirations of its citizens. Unless these pressures are controlled by coordinated 

management, the very features of the coast which make it economically, esthetically, and ecologically 

rich will be destroyed. The General Assembly therefore finds that an immediate and pressing need exists 

to establish a comprehensive plan for the protection, preservation, orderly development, and 

management of the coastal area of North Carolina. 

In the implementation of the coastal area management plan, the public's opportunity to enjoy the 

physical, esthetic, cultural, and recreational qualities of the natural shorelines of the State shall be 

preserved to the greatest extent feasible; water resources shall be managed in order to preserve and 

enhance water quality and to provide optimum utilization of water resources; land resources shall be 

managed in order to guide growth and development and to minimize damage to the natural 

environment; and private property rights shall be preserved in accord with the Constitution of this State 

and of the United States. 

(b) Goals. -- The goals of the coastal area management system to be created pursuant to this Article are 

as follows:  

(1)To provide a management system capable of preserving and managing the natural ecological 

conditions of the estuarine system, the barrier dune system, and the beaches, so as to safeguard and 

perpetuate their natural productivity and their biological, economic and esthetic values; 

(2) To insure that the development or preservation of the land and water resources of the coastal area 

proceeds in a manner consistent with the capability of the land and water for development, use, or 

preservation based on ecological considerations; 

(3)To insure the orderly and balanced use and preservation of our coastal resources on behalf of the 

people of North Carolina and the nation; 
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(4)To establish policies, guidelines and standards for: 

a. Protection, preservation, and conservation of natural resources including but not limited to water use, 

scenic vistas, and fish and wildlife; and management of transitional or intensely developed areas and 

areas especially suited to intensive use or development, as well as areas of significant natural value; 

b. The economic development of the coastal area, including but not limited to construction, location and 

design of industries, port facilities, commercial establishments and other developments;  

c. Recreation and tourist facilities and parklands; 

d. Transportation and circulation patterns for the coastal area including major thoroughfares, 

transportation routes, navigation channels and harbors, and other public utilities and facilities; 

e. Preservation and enhancement of the historic, cultural, and scientific aspects of the coastal area; 

f. Protection of present common-law and statutory public rights in the lands and waters of the coastal 

area; 

g. Any other purposes deemed necessary or appropriate to effectuate the policy of this Article.  

§ 113A-113. Areas of environmental concern; in general. 

(a) The Coastal Resources Commission shall by rule designate geographic areas of the coastal area as 

areas of environmental concern and specify the boundaries thereof, in the manner provided in this Part. 

(b) The Commission may designate as areas of environmental concern any one or more of the following, 

singly or in combination:  

. . . 

 (2) Estuarine waters, that is, all the water of the Atlantic Ocean within the boundary of North Carolina 

and all the waters of the bays, sounds, rivers, and tributaries thereto seaward of the dividing line 

between coastal fishing waters and inland fishing waters, as set forth in the most recent official 

published agreement adopted by the Wildlife Resources Commission and the Department of 

Environment and Natural Resources; 

. . . 

 (5) Areas such as waterways and lands under or flowed by tidal waters or navigable waters, to which 

the public may have rights of access or public trust rights, and areas which the State of North Carolina 

may be authorized to preserve, conserve, or protect under Article XIV, Sec. 5 of the North Carolina 

Constitution; 

. . . 
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(8) Outstanding Resource Waters as designated by the Environmental Management Commission and 

such contiguous land as the Coastal Resources Commission reasonably deems necessary for the purpose 

of maintaining the exceptional water quality and outstanding resource values identified in the 

designation. 

. . . 

(9) Primary Nursery Areas as designated by the Marine Fisheries Commission and such contiguous land 

as the Coastal Resources Commission reasonably deems necessary to protect the resource values 

identified in the designation including, but not limited to, those values contributing to the continued 

productivity of estuarine and marine fisheries and thereby promoting the public health, safety and 

welfare. 

(NOTE:  The Commission has not designated PNAs as a “stand-alone” AEC, but instead provides 

protection to PNAs through its rules.) 

COASTAL RESOURCES COMMISSION RULES 

15A NCAC 07H .0203 MANAGEMENT OBJECTIVE OF THE ESTUARINE AND OCEAN SYSTEM 

It is the objective of the Coastal Resources Commission to conserve and manage estuarine waters, 

coastal wetlands, public trust areas, and estuarine and public trust shorelines, as an interrelated group 

of AECs, so as to safeguard and perpetuate their biological, social, economic, and aesthetic values and to 

ensure that development occurring within these AECs is compatible with natural characteristics so as to 

minimize the likelihood of significant loss of private property and public resources. Furthermore, it is the 

objective of the Coastal Resources Commission to protect present common-law and statutory public 

rights of access to the lands and waters of the coastal area. 

15A NCAC 7H .0205 Coastal Wetlands 

(c) Management Objective. It is the objective of the Coastal Resources Commission to conserve and 

manage coastal wetlands so as to safeguard and perpetuate their biological, social, economic and 

aesthetic values, and to coordinate and establish a management system capable of conserving and 

utilizing coastal wetlands as a natural resource essential to the functioning of the entire estuarine 

system. 

(d) Use Standards. Suitable land uses are those consistent with the management objective in this Rule. 

Highest priority of use is allocated to the conservation of existing coastal wetlands. Second priority of 

coastal wetland use is given to those types of development activities that require water access and 

cannot function elsewhere. Examples of unacceptable land uses include restaurants, businesses, 

residences, apartments, motels, hotels, trailer parks, parking lots, private roads, highways and factories. 

Examples of acceptable land uses include utility easements, fishing piers, docks, wildlife habitat 

management activities, and agricultural uses such as farming and forestry drainage as permitted under 

North Carolina's Dredge and Fill Law or other applicable laws. 
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In every instance, the particular location, use, and design characteristics shall be in accord with the 

general use standards for coastal wetlands, estuarine waters, and public trust areas described in Rule 

.0208 of this Section. 

15A NCAC 7H .0206 Estuarine Waters 

(c) Management Objective. To conserve and manage the important features of estuarine waters so as to 

safeguard and perpetuate their biological, social, aesthetic, and economic values; to coordinate and 

establish a management system capable of conserving and utilizing estuarine waters so as to maximize 

their benefits to man and the estuarine and ocean system. 

(d) Use Standards. Suitable land/water uses shall be those consistent with the management objectives in 

this Rule. Highest priority of use shall be allocated to the conservation of estuarine waters and their vital 

components. Second priority of estuarine waters use shall be given to those types of development 

activities that require water access and use which cannot function elsewhere such as simple access 

channels; structures to prevent erosion; navigation channels; boat docks, marinas, piers, wharfs, and 

mooring pilings. In every instance, the particular location, use, and design characteristics shall be in 

accord with the general use standards for coastal wetlands, estuarine waters, and public trust areas 

described in Rule .0208 of this Section. 

15A NCAC 7H .0207 Public Trust Areas 

(c) Management Objective. To protect public rights for navigation and recreation and to conserve and 

manage the public trust areas so as to safeguard and perpetuate their biological, economic and 

aesthetic value. 

(d) Use Standards. Acceptable uses shall be those consistent with the management objectives in 

Paragraph (c) of this Rule. In the absence of overriding public benefit, any use which jeopardizes the 

capability of the waters to be used by the public for navigation or other public trust rights which the 

public may be found to have in these areas shall not be allowed. The development of navigational 

channels or drainage ditches, the use of bulkheads to prevent erosion, and the building of piers, wharfs, 

or marinas are examples of uses that may be acceptable within public trust areas, provided that such 

uses shall not be detrimental to the public trust rights and the biological and physical functions of the 

estuary. Projects which would directly or indirectly block or impair existing navigation channels, increase 

shoreline erosion, deposit spoils below normal high water, cause adverse water circulation patterns, 

violate water quality standards, or cause degradation of shellfish waters are considered incompatible 

with the management policies of public trust areas. In every instance, the particular location, use, and 

design characteristics shall be in accord with the general use standards for coastal wetlands, estuarine 

waters, and public trust areas. 
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15A NCAC 07H .0208 USE STANDARDS 

(a) General Use Standards 

(1) Uses which are not water dependent shall not be permitted in coastal wetlands, estuarine waters, 

and public trust areas. Restaurants, residences, apartments, motels, hotels, trailer parks, private roads, 

factories, and parking lots are examples of uses that are not water dependent. Uses that are water 

dependent include: utility crossings, wind energy facilities, docks, wharves, boat ramps, dredging, 

bridges and bridge approaches, revetments, bulkheads, culverts, groins, navigational aids, mooring 

pilings, navigational channels, access channels and drainage ditches; 

(2) Before being granted a permit, the CRC or local permitting authority shall find that the applicant has 

complied with the following standards: 

(A) The location, design, and need for development, as well as the construction activities 

involved shall be consistent with the management objective of the Estuarine and Ocean System AEC 

(Rule .0203 of this subchapter) and shall be sited and designed to avoid significant adverse impacts upon 

the productivity and biologic integrity of coastal wetlands, shellfish beds, submerged aquatic vegetation 

as defined by the Marine Fisheries Commission, and spawning and nursery areas; 

. . . 

 (G) Development shall not jeopardize the use of the waters for navigation or for other public trustrights 

in public trust areas including estuarine waters.  

 (b) Specific Use Standards 

(1) Navigation channels, canals, and boat basins shall be aligned or located so as to avoid 

primary nursery areas, shellfish beds, beds of submerged aquatic vegetation as defined by the MFC, or 

areas of coastal wetlands except as otherwise allowed within this Subchapter. Navigation channels, 

canals and boat basins shall also comply with the following standards: 

. . . 

   (6) Piers and Docking Facilities. 

. . . 

(G) Pier and docking facility length shall be limited by: 

(i) not extending beyond the established pier or docking facility length along the same shoreline 

for similar use; (This restriction does not apply to piers 100 feet or less in length unless necessary to 

avoid unreasonable interference with navigation or other uses of the waters by the public); 

(ii) not extending into the channel portion of the water body; and 
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(iii) not extending more than one-fourth the width of a natural water body, or human-made 

canal or basin. Measurements to determine widths of the water body, canals or basins shall be made 

from the waterward edge of any coastal wetland vegetation that borders the water body. The one-

fourth length limitation does not apply in areas where the U.S. Army Corps of Engineers, or a local 

government in consultation with the Corps of Engineers, has established an official pier-head line. The 

one-fourth length limitation shall not apply when the proposed pier is located between longer piers or 

docking facilities within 200 feet of the applicant's property. However, the proposed pier or docking 

facility shall not be longer than the pier head line established by the adjacent piers or docking facilities, 

nor longer than one-third the width of the water body. 
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CAMA VARIANCE REQUEST  COBA VENTURES, LLC 

STIPULATED FACTS 

 

1. Petitioner COBA Ventures, LLC, owns a tract of land located at 4616 Serenity Point Road, 

Wilmington, North Carolina.   

2. By application dated 7/11/2013, Petitioner, through its agent, Greg Stier, applied for a CAMA 

Major Permit, both for upland improvements, and for construction of a community docking facility 

consisting of a pier, pier platform and 8 boat slips with lifts, as an adjunct to Petitioner’s 4 lot residential 

development. 

3. State Permit No. 113-13 was authorized for the proposed upland development and the 

community docking facility, but Additional Condition No. 5) of the Permit states that “No portion of the 

docking facility, including tie piles, shall extend more than one quarter the width of the water body.” 

4. The pier and docking facility would extend into the Atlantic Intracoastal Waterway 

(AIWW)/Masonboro Sound. The waters of Masonboro Sound are classified as Outstanding Resource 

Waters (SA-ORW) by the NC Division of Water Resources and are designated as a Primary Nursery Area 

(PNA), by the NC Division of Marine Fisheries. The area of Masonboro Sound is OPEN to the harvesting 

of shellfish. The Site can be seen in the photographs in the attached power point presentation. 

5. The proposed pier extends eastward from the west side of the AIWW/Masonboro Sound 

approximately 279’ into the AIWW, the platform at the end of the pier extends eastward an additional 

approximately 12’, and four floating finger piers with associated access ramps extend 28’ eastward from 

the platform, resulting in a total extension into the AIWW of approximately 315’ into a waterbody, that 

measures approximately 970’ across. This distance appears to not conform to the 1/4 width rule; 

however, it appears to extend to the 1/3 distance and the established pier length. 

 6. The “one quarter width of the water body” limit at this point of the AIWW is approximately 242’ 

from the West side of the AIWW/Masonboro Sound, and the proposed pier extends approximately 72’ 

beyond this limit. 

7. The properties immediately to the South of Petitioner’s property includes a pier, located 125’   

south of the proposed docking facility, which extends eastward to a point exactly even with the point of 

eastward extension of the proposed docking facility, such that the proposed docking facility will not 

extend further waterward than the existing piers and an existing peninsula, that is privately owned and 

available to the Channel Haven Property Owners for water access. The existing docking facility located 

just to the south at 4608 Serenity Point (Point Clan, LLC c/o Stuart Point) received a variance from the 

CRC in 2005 (CRC-VR-05-22) to build the existing docking facility to the 1/3 distance and subsequently 

received State Permit No. 81-05. This was authorized through a CAMA Major Permit. 
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8. The adjacent properties to the north of the project site are bordered by an existing natural cove 

located on the western side of the AIWW/Masonboro Sound.  Located within this cove is a natural 

channel, which restricts the location of the existing docking facilities along this cove to the edge of deep 

water.  See attached power point photographs. 

 9. Water depth at mean low water (MLW) is generally less than -1’ to -2’ at MLW between the 

shore and the eastward end of the proposed docking facility.  Water depths in excess of -1’ to -2’ at 

MLW are generally not attainable at distances less than 291’ from the shore, which is the length of the 

proposed pier and docking structures.  Petitioner believes that a minimum of at least -1’ at MLW is 

required for use of the docking facility. Per the attached survey, the water depth at the 1/3 distance is -

2.4’ at MLW. 

10. Petitioner has included accurate hydrographic and riparian surveys with the Application showing 

the above-referenced distances. Copies of both serveys are attached. 

11. The adjoining property owners were sent notice of the Application, and Petitioner is not aware 

of any objections. 

12. Petitioner seeks a modification of the conditions of the permit to allow the proposed docking 

facility on the basis that the proposed docking facility will not encroach any further into the waterway 

than the existing adjacent private dockings facilities and peninsula to the south .Based on the provided 

survey and drawings, the proposed structures would not encroach into the 80’ setback from the AIWW 

federal channel.  
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ATTACHMENT C: 
PETITIONER’S POSITION AND STAFF’S 

RESPONSES TO CRITERIA 



 

ATTACHMENT C 

 

*Note: This permit consists of two parts: one part for UPLAND DEVELOPMENT and the other for a 
DOCKING FACILITY.  No variance is sought with regard to the UPLAND DEVELOPMENT portion. The 
following comments relate to the portion addressing the DOCKING FACILITY. 

Petitioner and Staff Positions 

I. Will strict application of the applicable development rules, standards, or orders issued by 
the Commission cause the petitioner unnecessary hardships?  If so, the petitioner must 
identify the hardships. 

 

Petitioner’s Position:  Yes. 

The proposed docking facility extends eastward from the western shore of the Atlantic Intracoastal 
Waterway, and is intended to provide docking facilities for boats using the adjoining waters.  Due to current 
rules, the permit limits the length of the dock to the area extending not more than one quarter of the width 
of the water body.  Surveys submitted with the application indicate that the depth of water in the permitted 
area varies between -0.5 feet and -0.8 feet, effectively preventing boats of any appreciable size from 
approaching a dock within that area.  This limitation in effect defeats the purpose of the dock and imposes a 
hardship on the petitioner in that it prevents petitioner from fully utilizing its common law right to wharf 
out to a reasonable navigable depth. 

 

Staff=s Position: Yes. 

Staff agrees that strict application of the Commission's rules regarding pier length likely creates an 
unnecessary hardship in this case.  The Commission’s rules are intended to keep at least one-half of any 
water body free of development that could impede navigation. The limit on pier length prescribed by 15A 
NCAC 7H .0208(b)(6) (G)(iii)  requires that piers not exceed one-fourth of the width of the water body (the 
“1/4 rule”).  An exception to this length limit is when the proposed pier will be located between longer piers 
within 200 feet of the applicant's property.  However, even then, the proposed pier cannot be longer than the 
pierhead line established by the adjacent piers, nor longer than 1/3 the width of the water body (the “1/3 
rule exception”).  In this case, while there are no longer piers within 200 feet of petitioners property, 
petitioner proposes to go to the 1/3 line.  Petitioner’s proposed pier will not be longer than the adjacent 
property owner’s pier, nor will it exceed the established pierhead line.  Because of the shallow waters of 
this embayment within Masonboro Sound, this appears to be the only way for Petitioner to reach sufficient 
water depth for the use and docking of boats in all tidal conditions by boats customarily used in the area. 
Finally, this area is classified as a primary nursery area (PNA) by the Division of Marine Fisheries.  The 
Commission’s rule 15A NCAC 7H .0208(b)(1) prohibits excavation of new canals, channels and boat 
basins within PNA’s. 



       

II. Do such hardships result from conditions peculiar to the petitioner=s property, such as 
location, size, or topography of the property?  Explain. 

 

Petitioner’s Position:  Yes.   

The hardship arises from the fact that the one quarter width area to which petitioner is limited is of minimal 
depth which is not sufficient for navigation.  This is in turn caused by the fact that the body of water in 
which the AICW [sic] is located is relatively narrow at the point in question.  By extending the pier and 
dock to a length which would not exceed the length of the existing pier located on the adjacent property to 
the South, petitioner could reach navigable depth without creating a new level of intrusion and without 
encroaching on the 80’ channel setback line.  

Staff=s Position:  Yes. 

In addition, the peninsula to the south of the proposed docking facility makes navigation in this area unique.  
While staff does not consider the peninsula a “pier structure” for the purposes of 15A NCAC 07H. 
0208(b)(6)(G)(iii), the effect of the peninsula is similar to that of a pier in that they both make navigation 
close to the shore difficult.  Therefore, a longer pier by Petitioner would not substantially interfere with 
navigation along this section of shoreline of Masonboro Sound. 

 

III. Do the hardships result from the actions taken by the Petitioner?  Explain. 

 

Petitioner’s Position:  No.  

The hardships result from natural conditions existing before petitioner acquired the property. 

Staff=s Position:  No. 

While some of the hardship may be attributed to Petitioner’s desire to build a pier with a dock and eight 
boat slips, Staff agrees that the primary hardship is due to the peculiarity of the shoreline, the relatively 
shallow water depth at the one-fourth line, and the narrow width of the AIWW/Masonboro Sound, as well 
as the existing piers and peninsula.   

 

Will the variance requested by the petitioner (1) be consistent with the spirit, purpose, and intent of 
the rules, standards or orders issued by the Commission; (2) secure the public safety and welfare; and 
(3) preserve substantial justice?  Explain. 

 



Petitioners’s Position:  Yes, as to all three.  

The variance would not depart from the overall intent to prevent docking facilities from encroaching into 
the ICW [sic] cannel [sic] setback.  The most extensive portion of the dock would not come within 200 feet 
of the edge of the channel, and would not need to extend materially beyond the length of the existing pier to 
the South.  It would appear that justice would allow petitioner to exercise privileges similar to those already 
afforded to the adjacent property owner. 

Staff=s Position:  Yes. 

Staff agrees that the proposed project is consistent with the spirit, purpose and intent of the rule that limits 
pier length.  The proposed docking facility is water dependent and a traditional use that is generally allowed 
in Estuarine Waters and Public Trust Areas.  The proposed pier will not extend beyond the established pier 
length along the same shoreline.  It will not extend into the channel portion of the AIWW and it will not 
significantly impact traditional navigation.  Allowing the pier to span the shallow areas of the embayment 
minimizes any potential impact to the estuarine resources.  Because the waters in this area are designated 
Primary Nursery Area, allowing development farther from shore will also minimize potential damage due to 
prop dredging.  Substantial justice will be preserved by affording Petitioner riparian use similar to that of 
neighboring properties.  

The Commission amended its pier length rules in 1998 to change the 1/3 standard to a 1/4 standard, except 
in certain circumstances e.g., when the proposed pier is located between longer piers within 200 feet of the 
application.  While that exception does not technically apply in this case, the peninsula has the same effect 
as a pier would have in the same location with regard to restricting navigation.  Therefore, the spirit of the 
exception seems to be met in this case.  The proposed length  - 30% of the waterbody width  - is probably 
the length necessary to reach adequate water depth.  Finally, the proposed length would not encroach into 
the United States Army Core of Engineers’ 80’ setback.  
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ATTACHMENT E: 

STIPULATED EXHIBITS 
-Project Narrative from applicant 

-DCM Field Report 

-Hydrographic and Riparian Surveys from CAMA major 
permit application 

-Power Point presentation showing the Site 
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View of Project Site and Adjacent 
Properties Facing North  

Photo: NC DCM Photography 
dated 1.10.2014 



View of Project Site and Adjacent 
Properties Facing Southeast  

Photo: NC DCM Photography 
dated 1.10.2014 



NNP IV Cape Fear River, LLC Property  
4410 River Road, Wilmington, New Hanover 

County, N.C.  
Island 13 

Watermark Marina 
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COBA Ventures, LLC 
Approximate Project 

Location  



Island 13 

NNP IV Cape Fear River, LLC 
Approximate Project Location  

View of Project Site Facing East  
Photo: NC DCM Aerial 

Photography dated 11.20.2013 

Back Channel of the Cape Fear River 

View of Project Site Facing West  
Photo: NC DCM Aerial 

Photography dated 11.20.2013 

COBA Ventures, LLC 
Approximate Project Location  

AIWW 
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RELEVANT STATUTES AND RULES     ATTACHMENT  A 

Statutes 

§ 113A-102. Legislative findings and goals of the Coastal Area Management Act of 1974 (CAMA). 

(a) Findings. -- It is hereby determined and declared as a matter of legislative finding that among North 

Carolina's most valuable resources are its coastal lands and waters. The coastal area, and in particular 

the estuaries, are among the most biologically productive regions of this State and of the nation. Coastal 

and estuarine waters and marshlands provide almost ninety percent (90%) of the most productive sport 

fisheries on the east coast of the United States. North Carolina's coastal area has an extremely high 

recreational and esthetic value which should be preserved and enhanced. 

In recent years the coastal area has been subjected to increasing pressures which are the result of the 

often-conflicting needs of a society expanding in industrial development, in population, and in the 

recreational aspirations of its citizens. Unless these pressures are controlled by coordinated 

management, the very features of the coast which make it economically, esthetically, and ecologically 

rich will be destroyed. The General Assembly therefore finds that an immediate and pressing need exists 

to establish a comprehensive plan for the protection, preservation, orderly development, and 

management of the coastal area of North Carolina. 

In the implementation of the coastal area management plan, the public's opportunity to enjoy the 

physical, esthetic, cultural, and recreational qualities of the natural shorelines of the State shall be 

preserved to the greatest extent feasible; water resources shall be managed in order to preserve and 

enhance water quality and to provide optimum utilization of water resources; land resources shall be 

managed in order to guide growth and development and to minimize damage to the natural 

environment; and private property rights shall be preserved in accord with the Constitution of this State 

and of the United States. 

(b) Goals. -- The goals of the coastal area management system to be created pursuant to this Article are 

as follows:  

(1)To provide a management system capable of preserving and managing the natural ecological 

conditions of the estuarine system, the barrier dune system, and the beaches, so as to safeguard and 

perpetuate their natural productivity and their biological, economic and esthetic values; 

(2) To insure that the development or preservation of the land and water resources of the coastal area 

proceeds in a manner consistent with the capability of the land and water for development, use, or 

preservation based on ecological considerations; 

(3)To insure the orderly and balanced use and preservation of our coastal resources on behalf of the 

people of North Carolina and the nation; 
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(4)To establish policies, guidelines and standards for: 

a. Protection, preservation, and conservation of natural resources including but not limited to water use, 

scenic vistas, and fish and wildlife; and management of transitional or intensely developed areas and 

areas especially suited to intensive use or development, as well as areas of significant natural value; 

b. The economic development of the coastal area, including but not limited to construction, location and 

design of industries, port facilities, commercial establishments and other developments;  

c. Recreation and tourist facilities and parklands; 

d. Transportation and circulation patterns for the coastal area including major thoroughfares, 

transportation routes, navigation channels and harbors, and other public utilities and facilities; 

e. Preservation and enhancement of the historic, cultural, and scientific aspects of the coastal area; 

f. Protection of present common-law and statutory public rights in the lands and waters of the coastal 

area; 

g. Any other purposes deemed necessary or appropriate to effectuate the policy of this Article.  

§ 113A-113. Areas of environmental concern; in general. 

(a) The Coastal Resources Commission shall by rule designate geographic areas of the coastal area as 

areas of environmental concern and specify the boundaries thereof, in the manner provided in this Part. 

(b) The Commission may designate as areas of environmental concern any one or more of the following, 

singly or in combination:  

. . . 

(5) Areas such as waterways and lands under or flowed by tidal waters or navigable waters, to which the 

public may have rights of access or public trust rights, and areas which the State of North Carolina may 

be authorized to preserve, conserve, or protect under Article XIV, Sec. 5 of the North Carolina 

Constitution; 

. . . 

 (6) Natural-hazard areas where uncontrolled or incompatible development could unreasonably 

endanger life or property, and other areas especially vulnerable to erosion, flooding, or other adverse 

effects of sand, wind and water, which may include: 

      a. Sand dunes along the Outer Banks; 

      b. Ocean and estuarine beaches and the shoreline of estuarine and public trust waters; 

      c. Floodways and floodplains; 
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      d. Areas where geologic and soil conditions are such that there is a substantial possibility of excessive 

erosion or seismic activity, as identified by the State Geologist; 

      e. Areas with a significant potential for air inversions, as identified by the Environmental 

Management Commission. 

. . . 

§ 113A-120. Grant or denial of permits  

(a) The responsible official or body shall deny an application for a permit upon finding: 

. . . 

   (8) In any case, that the development is inconsistent with the State guidelines or the local land-use 

plans. 

. . . 

COASTAL RESOURCES COMMISSION RULES 

15A NCAC 7H .0306 GENERAL USE STANDARDS FOR OCEAN HAZARD AREAS 

   (a) In order to protect life and property, all development not otherwise specifically exempted or 

allowed by law or elsewhere in the Coastal Resources Commission's Rules shall be located according to 

whichever of the following is applicable: 

 

(1) The ocean hazard setback for development is measured in a landward direction from the vegetation 

line, the static vegetation line or the measurement line, whichever is applicable. The setback distance is 

determined by both the size of development and the shoreline erosion rate as defined in 15A NCAC 07H 

.0304. Development size is defined by total floor area for structures and buildings or total area of 

footprint for development other than structures and buildings.  

. . . 

(2) With the exception of those types of development defined in 15A NCAC 07H .0309, no development, 

including any portion of a building or structure, shall extend oceanward of the ocean hazard setback  

distance. . . . 
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15A NCAC 7H .0309(a) USE STANDARDS FOR OCEAN HAZARD AREAS: EXCEPTIONS 

   (a) The following types of development shall be permitted seaward of the oceanfront setback 

requirements of Rule .0306(a) of the Subchapter if all other provisions of this Subchapter and other 

state and local regulations are met: 

 

(1) campsites; 

(2) driveways and parking areas with clay, packed sand or gravel; 

(3) elevated decks not exceeding a footprint of 500 square feet; 

(4) beach accessways consistent with Rule .0308(c) of this Subchapter; 

(5) unenclosed, uninhabitable gazebos with a footprint of 200 square feet or less; 

(6) uninhabitable, single-story storage sheds with a foundation or floor consisting of wood, clay, packed 

sand or gravel, and a footprint of 200 square feet or less; 

(7) temporary amusement stands; 

(8) sand fences; and 

(9) swimming pools. 

In all cases, this development shall be permitted only if it is landward of the vegetation line or static 

vegetation line, whichever is applicable; involves no alteration or removal of primary or frontal dunes 

which would compromise the integrity of the dune as a protective landform or the dune vegetation; has 

overwalks to protect any existing dunes; is not essential to the continued existence or use of an 

associated principal development; is not required to satisfy minimum requirements of local zoning, 

subdivision or health regulations; and meets all other non-setback requirements of this Subchapter. 

. . . 
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STIPULATED FACTS 
 

1. The Town of Carolina Beach (“Petitioner”) is a North Carolina municipal body politic 

organized and existing in Carolina Beach, New Hanover County, North Carolina. 

2. The Carolina Beach Building Line Act was passed in 1963 [Session Law 1963, Chapter 

511] which granted the Town title to the land between the building line and the low water 

mark of the Atlantic Ocean subject to the public trust rights. 

3. The Public Beach (land from the high water mark westward to any land raised by a 

publicly financed beach renourishment project) is owned by the State of North Carolina in 

accordance with N.C.G.S. §146-6(f) and the Public Trust Doctrine.  

4. In accordance with 15A NCAC 7J .1200 et seq. the Town of Carolina Beach was granted 

a static vegetation line exception by the CRC on August 27, 2009.  A draft five year 

progress report was submitted by the Town to the North Carolina Division of Coastal 

Management in Morehead City in July 2013 for DCM comment. In order to keep the static 

line exception, the Town of Carolina Beach must have its 5-year updated progress report 

approved by the CRC by August 27, 2014. 

5. The Carolina Beach Boardwalk project is within the limits of the delineated static 

vegetation line.  Based on on-site meetings and the provided survey dated November 25, 

2013, the actual vegetation line is approximately 90’ oceanward of the static vegetation 

line.  This can be seen on the survey as well as in the power point photographs which are 

attached.  

6.  In August of 2013, DCM notified the Town that it was awarding the Town a Public 

Beach and Coastal Waterfront Access grant.  The total grant amount was $602,900, with a 

Local Match of $247,560 and a Local in-kind contribution of $202,760.  The grant is for 

the project proposed in this variance, including the replacement and extension of the 

existing boardwalk, nine beach access ramps, a gazebo, lighting, bike racks, trash bins and 

benches.  The grant contract has not yet been signed, pending the approval of a CAMA 

permit and variance.  If granted, the contract award date will determine the expiration date 

of the grant.  A letter dated August 12, 2013 acknowledging this grant is attached. 

7. The Town has also received a $500,000 grant from New Hanover County to support the 

proposed project. Additionally, in 2010 the Town received a grant from DENR Water 

Resources for $250,000 to facilitate land acquisition for a pier; however, other funding for 

http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.08&fn=_top&sv=Split&tc=-1&docname=NCSTS146-6&ordoc=0109067467&findtype=L&mt=NorthCarolina&db=1000037&utid=1&vr=2.0&rp=%2ffind%2fdefault.wl&pbc=D0DD1E32
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the proposed pier was not available.  In 2013 DENR/Water Resources approved the 

Town’s request to transfer the funding to the proposed Boardwalk project. 

8. On November 18, 2013, the Petitioner applied for a CAMA minor development permit 

(Permit Application Number- CB13-12) requesting approval of the Carolina Beach 

Boardwalk Improvement Project – Phase 2.  While the Town of Carolina Beach has an 

implementation and enforcement program which authorizes the designated local official to 

issue CAMA minor permits, because the Town is the applicant in this case, the minor 

permit must be considered and determined by the Division of Coastal Management, 

pursuant to N.C.G.S. § 113A-121(b).   

9. The Petitioner  proposes to replace and expand the existing 8’ in width by 750’ in length  

boardwalk which runs parallel to the oceanfront central business district of Carolina 

Beach. 

10. New dimensions of the boardwalk would be 16’ in width and would extend an additional 

distance of approximately 875’ to the north to Pelican Lane, resulting in a total length of 

approximately 1730’.  

11.  The extension also includes three new 10’ in width public beach access ways and nine 

new 100 sq. ft. bump-outs for seating areas, resulting in a total of eight public beach 

access ways and 25 bump-out seating areas.  Five (5) of the beach accesses were recently 

authorized under Phase I CAMA Minor Permit (#CB13-10). Phase II also includes 

covering the existing uncovered platform with a new roof measuring approximately 40’ in 

length by 18’ in width and the construction of three (3) covered gazebos, each measuring 

approximately 12’ in length by 24’ in width. 

12. Upland development along the landward side of the new beach accesses and within the 

Ocean Hazard 60’ Small Structure Setback include a splash pad/water park which includes 

approximately 2,500 sq. ft. of concrete within an existing landscaped cove area just south 

of the existing public access located at Harper Ave.   

13. No objections to the CAMA permit application were received by the Wilmington 

Regional office; however, on or about January 28, 2014 an attorney representing Mr. A.D. 

Averette forwarded a letter outlining Mr. Averette’s concerns about the proposed project 

to the Director of the Division of Coastal Management.  A copy of Mr. Averette’s deed 

was included with the letter and both are attached.   
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14.  On or about December 6, 2013, Mr. Averette communicated with a town council member 

about the boardwalk project.  The Town’s responses to Mr. Averette are also attached.   

15. On December 20, 2013 the Division of Coastal Management denied the Permit 

Application pursuant to N.C.G.S. § 113A-130(a)(8) which requires that projects 

inconsistent with State guidelines for Areas of Environmental Concern (AEC’s) be denied. 

16. Rule 15A NCAC 07H .0306(a)(2) states that no development, including any portion of a 

building or structure, shall extend oceanward of  the ocean hazard setback distance, with 

the exception of those types of development defined in 15A NCAC 07H .0309. 

17. The proposed replacement/expansion of the Carolina Beach Boardwalk is inconsistent 

with the strict application of 15A NCAC 07H .0306(a)(2) in that the entire structure is 

located oceanward of the Ocean Hazard 60’setback and portions of the new structure will 

extend oceanward of the static vegetation line. The boardwalk replacement/expansion  

does not conform to any of the exceptions set forth in 15A NCAC 07H .0309.  

18. The existing concrete portion of the Carolina Beach Boardwalk along the central business 

district has been in existence in some form since approximately 1890.   

19. The elevated timber portion of the existing Carolina Beach Boardwalk was permitted in 

May 1989 and was deemed consistent with rules in effect at that time.  

20. The Carolina Beach Boardwalk provides access to the public beach areas for the general 

public. The proposed replacement/expansion of the Carolina Beach Boardwalk will 

increase access to the public beach areas for handicapped individuals who use wheelchairs 

or other assistive devices for mobility.  Expanding the width of the boardwalk will also 

facilitate the flow of traffic for pedestrians by easing overcrowding.   

21. The structure will be elevated above the existing dune system, so it should have only 

temporary minimum impact during the installation of pilings. 
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PETITIONER’S AND STAFF’S POSITIONS     ATTACHMENT C 

   

I. Will strict application of the applicable development rules, standards or orders issued 

by the Commission cause the petitioner unnecessary hardships?  Explain the hardships. 

Petitioner’s Position:   Yes.   

Strict application of 15 NCAC 07H .0306(a) will prevent TCB from, in accordance with 15A 

NCAC 07H .0203 and 15A NCAC 07 .0207(c), “providing and protecting public rights for 

navigation and recreation and to conserve and manage the public trust areas so as to 

safeguard and perpetuate their biological, economic and aesthetic values”).  These rules 

were designed, in part, to limit a private individual’s ability to infringe on the public’s access 

to the public trust areas.  Here the applicant is a municipality and the Town of Carolina 

Beach is committed and has always been committed to providing access to the public trust 

areas to the general public. 

The Carolina Beach Boardwalk has existed in some respect since the early 1930s.  The 

existing Boardwalk was permitted by CAMA and built in 1989.  Due to the proximity of the 

Boardwalk to the Atlantic Ocean, the Boardwalk is a popular means for the public to view or 

access the Atlantic Ocean.  The access to the Ocean provided by the Boardwalk has a 

significant economic impact on businesses located adjacent to the Boardwalk, the Central 

Business District of Carolina Beach, the Town of Carolina Beach and New Hanover County. 

The Boardwalk is in need of significant repairs to assure the safety of the public.  The 

Boardwalk creates a unique opportunity for the general public without other means of 

access to view and access the ocean and dune ecosystem from a variety of locations.  With 

an increased demand for access to the beach and Ocean from elderly and handicapped 

individuals, the widening of the Boardwalk will allow elderly and handicapped individuals 

convenient beach access as well as the ability to view the dune ecosystem.  An undue 

hardship to the public would be created from strict application of the development rules, 

standards, or orders issued by the commission.  Specifically, handicapped individuals would 

be denied a convenient and safe means of accessing the beach and/or viewing the ocean 

and dune ecosystem.  Furthermore, general public’s access to the ocean and view the dune 

ecosystem would be impaired.  A lack of safe access, as provided by the proposed 

Boardwalk, could result in damage to the dunes ecosystems by those creating their own 

means of access to the beach. 

  



 

Staff’s Position:  Yes. 

Staff agrees that strict application of the Commission’s rule prohibiting development 

oceanward of the ocean hazard setback distance causes Petitioner unnecessary hardships. 

In creating the Coastal Area Management Act (CAMA), the legislature recognized the 

importance of preserving and protecting the public’s opportunity to enjoy the physical, 

esthetic, cultural and recreational qualities of the shorelines of the State.  Included among 

the stated goals of CAMA  are (1) insuring the orderly and balanced use and preservation of 

coastal resources on behalf of the people of North Carolina and the nation and (2) the 

establishment of policies, guidelines, and standards for economic development, recreation 

and tourist facilities, preservation and enhancement of the historic and cultural aspects of 

the coastal area.  See N.C.G.S. §113A-102(a) and (b).  The Commission’s rules also recognize 

the need to balance protecting the coastal lands and waters of the State with common law 

and statutory rights of access to the public trust areas.  Not only has the existing boardwalk 

been in existence for many years, but Carolina Beach has been nourished through a Corps 

of Engineers project for the last 50 years, and this part of the beach is under the static line 

exception designation.  Strict application of the oceanfront erosion setback will cause the 

Town unnecessary hardships where the static line, which is based on a pre-nourished 

vegetation line, is significantly landward of the actual vegetation line’s location on this 

nourished beach.  Additionally, this public project will aid access to the beach by the public, 

and will not significantly adversely impact the dune system in doing so.   

II. Do such hardships result from conditions peculiar to the petitioner’s property such as 

the location, size, or topography of the property.  Explain. 

Petitioner’s Position:  Yes 

TCB’s property upon which the Boardwalk will be expanded is located within the dunes and 

beachfront between Charlotte Avenue and Pelican Lane, Carolina Beach, New Hanover 

County, NC.  It is public trust area.  Specifically, the hardship exists due to the strict 

application of the Commissions regulations to a project to be constructed upon the public 

trust lands for public use.  As it has historically done, TCB is attempting to improve access to 

the public trust lands to the general public through the extension of the existing Boardwalk.  

The Boardwalk is proposed to be expanded in a manner that improves access to the public 

trust lands for the general public.  Additionally, in keeping with its commitment to providing 

ADA accessible access to the handicapped public, the majority of crossover ramps will meet 

the ADA requirements.  TCB recently acquired beach wheelchairs for use by handicapped 

individuals on the beach.  These wheelchairs are available by reservation for no fee. 



Staff’s Position:  Yes. 

Petitioner’s hardship is caused by conditions peculiar to Petitioner’s property.  The hardship 

of not meeting the oceanfront erosion setback for the expanded boardwalk is due in part by 

the current location of the existing boardwalk on publically owned property subject to a 

historic static line on a beach nourished for the last 50 years, and where the actual 

vegetation line is significantly waterward of the static line.  While this situation would be 

covered by the static line exception if the proposed development were a house, in this case, 

the shoreline parallel boardwalk is not included in these rules.  Accordingly, Staff agrees 

that Petitioner meets this variance criterion. 

III. Do the hardships result from action taken by the petitioner.  Explain. 

Petitioner’s Position:   No. 

Specifically, the hardship exists due to the strict applications of the Commissions regulations 

to a project to be constructed upon the public trust lands for public use.  Additionally, the 

hardship exists due to the fact that there is limited public property available for access to 

the beaches due to significant value in property adjacent to the Atlantic Ocean.  TCB is 

attempting, by construction of the Boardwalk, to eliminate hardships to members of the 

general public who do not have convenient access to the public trust lands and to allow 

access to the public trust lands to handicapped and elderly individuals. 

Staff’s Position:  No. 

While allowing the boardwalk enlargement to be expanded within the ocean hazard setback 

may be a rare exception, Staff agrees that making public beach access more accessible to 

individuals with disabilities and others is a worthy goal and is in keeping with the 

legislature’s mandate to provide and preserve the public’s opportunity to enjoy the 

physical, esthetic, cultural and recreational qualities of the shorelines of the State.  Staff 

also notes that this is the replacement and enlargement of an existing facility and not the 

development of a new facility. 

IV. Will the variance requested by the petitioner (1) be consistent with the spirit, purpose 

and intent of the rules, standards or orders issued by the Commission; (2) secure the 

public safety and welfare; and (3) preserve justice?  Explain. 

Petitioner’s Position:  Yes 

The Commissions regulations that TCB are intended, in part, to limit private property 

owners from infringing upon the general public’s right to access and preservation of the 

public trust lands.  Additionally, see below. 



(d)(1)  The variance requested by TCB will be consistent with the spirit, purpose and intent 

of the rules, standards or orders issued by the Commission.  15A NCAC 07H .0203 states 

that: 

It is the objective of the Coastal Resource Commission to conserve and manage 

estuarine waters, coastal wetlands, public trust areas, and estuarine and public trust 

shorelines, as an interrelated group of AECs, so as to safeguard and perpetuate their 

biological, social, economic, and aesthetic values…  Furthermore, it is the objective of 

the Coastal Resources Commission to protect present common-law and statutory public 

rights of access to the lands and waters of the coastal area. 

In addition to the foregoing, in accordance with 15A NCAC 07H .0207, TCB is attempting, 

through construction of the Boardwalk to “protect public rights for navigation and recreation 

and to conserve and manage the public trust areas so as to safeguard and perpetuate their 

biological, economic and aesthetic value.  The proposed project will improve the biological 

value of the public trust lands by increasing the dune ecosystem and facilitating access in a 

manner that preserves the dune ecosystem. 

(d)(2)  The variance requested by TCB will secure the public safety and welfare. 

 Safe and convenient access to the public trust area for the public, including those who 

are handicapped, improves the public safety and welfare.  With the extension of the Boardwalk, 

elderly and handicapped individuals will be provided the ability to view the ocean and dune 

ecosystems at various points without endangering themselves by accessing the beach itself.  

Without the access proposed to be provided by the TCB with the extension of the Boardwalk, 

public access to the beach and ocean will be more limited.  Additionally, without the Boardwalk 

structure as proposed, the public could attempt access to the beach across the dune ecosystem 

which would overtime endanger the public’s safety and welfare.  The proposed Boardwalk 

would protect rare natural habitat within the dunes. 

(d)(3)  The variance requested by TCB will preserve substantial justice. 

The construction of the proposed Boardwalk will preserve substantial justice by affording those 

without private access to public trust lands with safe and convenient access.  The proposed 

Boardwalk will preserve substantial justice by creating safe and convenient handicap accessible 

access to the public trust land. 

Staff’s Position:  Yes. 

Staff agrees that granting the requested variance would be consistent with the spirit, purpose 

and intent of the Commission’s rules. The combination of the width of the beach at this location 



based on the location of the actual vegetation line, the fact that the beach is not in a natural 

state due to the years of beach nourishment by the ACOE, the historical presence of a 

boardwalk - albeit a smaller boardwalk than the one proposed by this project - and the 

increased access for visitors with disabilities would meet these goals with minimal adverse 

impacts to the dune system. 

Staff also agrees that granting the requested variance would secure the public safety and 

welfare, and preserve substantial justice.  The proposed replacement/expansion of the 

boardwalk is designed to increase access to the public beach and ease congestion of movement 

along the boardwalk for all.  The Town’s commitment to improving access for visitors with 

disabilities is also in keeping with the Commission’s rules.  While Staff is not familiar with ADA 

requirements specifically applicable to boardwalks, with regard to the design and construction 

of new public facilities, the Act generally requires that all or part of such public facilities be 

readily accessible to, and usable by, individuals with disabilities. See e.g., 28 CFR Part 35, 

§35.151. The proposed boardwalk replacement/expansion will also enhance the community 

economically, which is an important aspect of the Commission’s role in balancing development 

with the protection and preservation of the coastal area of North Carolina.  Finally, Staff notes 

that the grant issuing function of DCM and the permitting function of DCM are kept separate; 

therefore, the fact that DCM has approved the Town for a CAMA grant is not a guarantee of a 

CAMA permit and, in this case, is unrelated to this staff position and consideration of a variance 

by the Commission. 
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ATTACHMENT D: 
PETITIONER’S VARIANCE REQUEST 

MATERIALS 



































CRC-VR-14-02 

ATTACHMENT E: 

STIPULATED EXHIBITS 
-Permit Denial Letter 

-Letter Acknowledging CAMA Grant 

-Letter from Ned M. Barnes, Esq. regarding A.D. Averette 
to Braxton Davis dated 1/28/2014 

-Deed Enclosed with Barnes’ Letter  

-Letter from Carolina Beach Town Councilmember Steve 
Shuttleworth to James Averette dated 12/6/2013 

-Letter from Carolina Beach Town Attorney to James 
Averette dated 12/6/2013 

-Three Drawings Enclosed with Town Attorney’s letter to 
James Averette 

-Color Concept Plan of Existing Boardwalk Phase 2 

-Site Plan Sheets 1 & 2 

-Preliminary Structural Drawings 

-Power Point Showing the Site 

-Aerial Photo of Averette Property 
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Town of Carolina Beach
Public Boardwalk Improvement 

Project Phase 2
Carolina Beach,

New Hanover County

Variance Request
February 26, 2014



Site Location

N



Carolina Beach Yacht Basin

View of Project Site Facing West 
Photo: NC DCM Aerial 

Photography dated 11.20.2013

Town of Carolina Beach 
Approximate Northern End of 

Project Location 



Town of Carolina Beach 
Approximate Southern End of 

Project Location 

View of Project Site Facing West 
Photo: NC DCM Aerial 

Photography dated 11.20.2013



Existing Elevated Public 
Boardwalk 

Southern End of Project



Northern End of Project

Proposed Public Boardwal
Extension 



View of Existing Public Boardwalk, Beach 
Access and Adjacent Properties Located on 
Southern End of Project Site Facing East 

Photo: NC DCM Photography dated 
1.27.2014



View of Southern End of Project Site 
and Adjacent Properties Facing East
Photo: NC DCM Photography dated 

1.27.2014

Existing Public Boardwalk, 
Stage, Restrooms & 
Landscaped Cove



View of Southern End of Project Site and 
Adjacent Properties Facing South

Photo: NC DCM Photography dated 
1.27.2014

Existing Public Concrete 
Boardwalk & Location of Proposed 

Splash Pad within Existing 
Landscaped Cove



View of Central Portion of Project Site 
and Adjacent Properties Facing North
Photo: NC DCM Photography dated 

1.27.2014



View of Northern End of Project Site, Dune 
System and Adjacent Properties Facing South
Photo: NC DCM Photography dated 1.27.2014

Approximate Location of 
Proposed Public Boardwalk 

Extension





































































































































STATE OF NORTH CAROLINA 
DEPARTMENT OF JUSTICE 

ROY COOPER 
	

REPLY TO: 
ATTORNEY GENERAL 

	
Thomas D. Henry 
Transportation Section 

January 15, 2014 

Via E-mail and U.S. Mail 
Braxton C. Davis, Director 
Division of Coastal Management 
400 Commerce Avenue 
Morehead City, North Carolina 28557 
E-mail: Braxton.Davis@ncdenr.gov  

Re: Variance Request for Major Permit No. 137-13 

Dear Mr. Davis: 

Please consider this variance request in connection with major permit no. 137-13, which 
your agency issued to the North Carolina Department of Transportation (NCDOT) on December 
20, 2013. See Exhibit 1 (permit no. 137-13). As explained in more detail below, this variance 
request should be granted because it complies with the relevant requirements under the Coastal 
Area Management Act (CAMA) and the rules of the Coastal Resources Commission (CRC or 
Commission). 

I. 	Background 

In November 2013, NCDOT applied to the Division of Coastal Management (DCM) for a 
CAMA major permit in order to replace and extend an existing ocean outfall structure in Nags 
Head, Dare County. See Exhibit 2 (NCDOT permit application). This outfall structure is located 
at mile post 10.45 on NC Highway 12, approximately 375 feet south of East Gallery Row, and 
consists of two lines of 27-inch reinforced concrete pipe. See Exhibits 3-a, 3-b (map of project 
vicinity). The structure runs along an easement owned by the State of North Carolina. See 
Exhibit 4 (subdivision plat showing drainage easement). 

During rain events, the stormwater which accumulates on NC Highway 12 and on 
surrounding properties will drain towards the ocean outfall structure. Its intended function is the 
conveyancy of stormwater away from the public highway and towards the Atlantic Ocean. From 



NCDOT's perspective, it is important to convey stormwater off the right-of-way and minimize 
the risk of roadway flooding. Improving drainage from roads and other properties is also a 
concern to the Town of Nags Head. In January 2013, the Town's mayor sent NCDOT a letter 
expressing interest in extending the ocean outfall at issue in order to improve its functionality. 
See Exhibit 5 (mayor's letter to division's maintenance engineer). 

The outfall is not functioning at an optimal level. The pipes have been damaged over the 
years by natural forces. Also, because of where the pipes terminate on the beach, there has been 
significant accumulation of sand on, around, and in the pipes. This problem is typical during 
seasonal periods of beach accretion. When sand accumulates within the pipes, it inhibits the 
oceanward flow of stormater, which in turn causes flooding on NC Highway 12 and the 
surrounding drainage area. See Exhibit 6 (photos of sand-clogged pipes); Exhibits 7-a and 7-b 
(photos of flooding on right-of-way and surrounding property). 

In order to reduce the threat of flooding on the public right-of-way, NCDOT has 
proposed replacing and extending the current structure. The proposed work, which is described 
in NCDOT' s application, includes the following details: 

• Replacing 65 feet of existing damaged pipe with 30-inch polyethylene plastic pipe; 
• Replacing the supporting structures with 30-foot concrete pile supports and pipe 

collars; 
• Extending the structure in a linear, seaward direction by adding another 65 feet of 30- 

inch polyethylene pipe; 
• Constructing a temporary work trestle platform approximately 175 feet long by 20 

feet wide; and 
• Driving approximately 380 feet of temporary steel sheet pile in order to protect the 

work from incoming tides and waves. 

The attached workplan drawings depict the scope of this project. See  Exhibit 8 (project 
drawings). Once the project is complete, the protective steel sheeting and work trestle will be 
completely removed. 

The work equipment will access the beach through the public access point located 
approximately 0.20 miles south of the project area at Admiral Street Drive. Any staging of 
equipment will be in the beach access pathway or upper beach above the mean high water mark, 
within the project area. NCDOT is scheduling the work during a time of low tourist activity and 
low beach use: the anticipated start date is March 2014, with completion by May 31, 2014. 

DCM issued major permit no. 137-13 on December 20, 2013. This permit authorizes the 
above-described project, but states that "[i]n accordance with 15A NCAC 7H .0306(a), the 
proposed extension of the existing ocean outfall by 65 feet is not authorized." Therefore, the 
permit allows replacement of the existing outfall but prohibits the proposed 65-foot extension. 
The rule referenced by DCM is entitled "General Use Standards for Ocean Hazard Areas." 
NCDOT believes that the proposed extension was denied because it constitutes development that 
is not compliant with relevant setback requirements. NCDOT stipulates that the proposed 
extension of the outfall is inconsistent with the rule referenced by DCM. 
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NCDOT's Requested Variance Satisfies the Relevant Criteria 

Granting this variance request will: (i) prevent undue hardship to NCDOT and the public; 
(ii) be consistent with the spirit, purpose, and intent of the CRC's rules; (iii) secure the safety and 
welfare of the public; and (iv) preserve substantial justice. Because this variance request 
satisfies the criteria set forth in N.C.G.S. § 113A-120.1 and 15A N.C.A.C. 07J .0700 et seq., 
NCDOT respectfully requests that you recommend approval of this request by the CRC. 

A. 	Will strict application of the applicable development rules, standards, or orders 
issued by the Commission cause the petitioner unnecessary hardships? Explain the 
hardships. 

Yes, strict application of the applicable development rules, standards, or orders issued by 
the CRC will cause NCDOT and the public unnecessary hardship. 

NCDOT is an agency of the State of North Carolina and has responsibility for developing 
and maintaining a safe, efficient state highway system. See  N.C.G.S. §§ 136-45, 143B-346. NC 
Highway 12, which is the road at issue in this variance request, is a primary route in the state 
highway system and provides north-south connectivity along the Outer Banks. It facilitates 
commerce, tourism, and emergency response activities. NC Highway 12 is also a hurricane 
evacuation route. 

The outfall structure at issue is located in a natural drainage pathway and was installed in 
order to prevent flooding on NC Highway 12. Natural forces and weather events have degraded 
the outfall over the years. During periods of beach accretion (typically, the summer months), the 
end of the drain pipe will often be covered and blocked by sand. Such blockage of the outfall 
inhibits proper drainage, and the risk of flooding on NC Highway 12 increases. As evident from 
the photos in Exhibits 7-a and 7-b attached hereto, flooding on the roadway and surrounding 
properties has in fact occurred. 

NCDOT anticipates that sand deposition within the pipes will be significantly mitigated if 
the proposed 65-foot extension is permitted. If NCDOT is not permitted to extend the outfall, 
stormwater will likely continue to accumulate on NC Highway 12 during storm events, 
potentially creating hazardous conditions for the motoring public. Flooding in this area is also 
problematic for residences and businesses. Temporary clearing of the pipe is not likely to 
provide a reliable level of drainage in this area. 

NCDOT believes that measures should be taken to adequately protect NC Highway 12 
from flooding. A flooded roadway poses unnecessary risk and hardship to nearby residences, 
businesses, and the general public. This is especially true in the case of a road, like NC Highway 
12, that carries significant traffic volumes. Recurrent roadway flooding is also a hardship to 
NCDOT because it diverts NCDOT's attention and resources away from other pressing needs to 
a problem that is correctable. 

Accordingly, strict application of the CRC's development rules to this project will result 
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in unnecessary hardship. 

B. Do such hardships result from conditions peculiar to the petitioner's property such 
as the location, size, or topography of the property? Explain. 

Yes, the above-described hardship results from conditions peculiar to the property. The 
property at issue — the area comprised of the public right-of-way and associated drainage 
easement — is in Dare County in close proximity to the Atlantic Ocean. This area is particularly 
dynamic and is susceptible to a range of natural forces such as severe storms, high winds, ocean 
waves, tidal events, and beach erosion and accretion. The outfall structure and its ability to 
function are directly impacted by these peculiar local conditions. For example, as described 
above, accretion of the beach often leads to sand accumulation within the pipes, thereby 
thwarting the outfall's intended function. 

Furthermore, the outfall is located in a natural drainage pathway and collects stormwater 
not only from the public roads but also from nearby private residences and businesses. The low 
topography and the poorly functioning outfall together contribute to flooding in this area. As 
already mentioned, NC Highway 12 serves important public functions — including hurricane 
evacuation — and the public expects NCDOT to keep the road open and safe for travel. 

Accordingly, the hardship to NCDOT and the public are a direct result of location, 
topography, and dynamic local conditions. 

C. Do the hardships result from actions taken by the petitioner? Explain. 

No, the hardship facing NCDOT and the travelling public do not result from actions 
taken by the department. Rather, the hardship is a direct result of natural coastal processes, 
weather events, and local topography. All of these things are beyond the control of NCDOT. 

D. Will the variance requested by the petitioner (1) be consistent with the spirit, 
purpose, and intent of the rules, standards or orders issued by the Commission; (2) 
secure the public safety and welfare; and (3) preserve substantial justice? Explain. 

Yes, the proposed variance meets each of the three factors noted above. 

The general use standards for ocean hazard areas indicate that their purpose is "to protect 
life and property." 15A N.C.A.C. 7H .0306(a). This variance request is entirely consistent with 
— indeed, will promote — that purpose. Proper drainage of stormwater away from the public 
right-of-way will minimize risk to life and property. Denying NCDOT's request to extend the 
outfall would result in a continuation (or a worsening) of the status quo, including continued 
blockage of the outfall, likely flooding on NC Highway 12, and increased risks to life and 
property. 

Granting this variance will secure the public safety and welfare, as it will better ensure 
that NC Highway 12 is not flooded and remains available for general public use and for 
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emergency and evacuation purposes. Allowing the extension of the outfall will also minimize 
the risk of flooding damage to nearby residences and businesses. 

The variance will also preserve substantial justice. NCDOT has not caused the failure of 
the outfall, but NCDOT seeks to correct the situation. Without the variance, the associated 
portion of NC Highway 12 will continue to be threatened by flooding, which may result in 
periodic closings and may impede evacuation, emergency response, and access to residences and 
businesses. In short, this variance request is intended to support the public interest and to 
improve the reliability of our vital transportation infrastructure. 

III. Additional Documents 

In support of this variance request, NCDOT attaches and incorporates by reference all the 
following: 

• Exhibit 1 (CAMA permit no. 137-13) 
• Exhibit 2 (NCDOT permit application) 
• Exhibits 3a, 3b (map of project vicinity) 
• Exhibit 4 (subdivision plat showing drainage easement) 
• Exhibit 5 (Mayor letter) 
• Exhibit 6 (photos of sand-clogged pipes) 
• Exhibits 7a, 7b (photos of flooding on right-of-way and surrounding property) 
• Exhibit 8 (project drawings) 
• Exhibit 9 (notice of variance petition to third parties) 
• Exhibit 10 (draft set of stipulated facts) 

IV. 	Conclusion 

For all the reasons discussed herein, and based on the documents attached hereto, 
NCDOT requests that DCM recommend to the Commission that this variance petition be 
granted. Further, NCDOT requests that this variance petition be heard at the Commission's 
regularly scheduled meeting in February 2014. Lastly, NCDOT requests that the Commission, 
after an opportunity for review and consideration, grant this variance petition and allow NCDOT 
to extend the outfall structure's current length by an additional 65 feet towards the ocean. 

Sincerely, 

Thomas Henry, Assistant Attorney General 
N.C. Department of Justice, Transportation Section 

cc: Christine Goebel, NCDOJ, Counsel to Division of Coastal Management (via hand delivery) 
Clay Willis, NCDOT, Division Environmental Officer (via mail) 
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MEMORANDUM  CRC-14-01 
 
TO: Coastal Resources Commission 
FROM: Tancred Miller 
SUBJECT: Coastal Resource Advisory Council Background and Appointments 
DATE: February 11, 2014 
 
 Chairman Gorham and the CRC Executive Committee asked staff to prepare this memo giving a 
brief history of the Coastal Resources Advisory Council (CRAC), as well as the process that the 
Executive Committee has followed in soliciting and selecting nominees for the CRAC. Although the 
CRC can appoint up to 20 members to the CRAC, the Executive Committee will be recommending to 
the full CRC that 10 members be appointed at the February 26-27th meeting in Nags Head. The 
Chairman is also recommending that the CRC interact with the CRAC for a period of time in order to 
clarify the types of projects that the CRAC will be involved in, and to identify the gaps in skill sets and 
representation that the CRC would like to fill. Following those meetings the Chairman proposes to 
revisit the nominations process to identify additional members. The Chairman is also open to discussing 
new nominees from CRC members at the Nags Head meeting. 
 
Background 
 
 The CRAC was created by the N.C. Coastal Area Management Act (CAMA) of 1974. At its 
inception the CRAC was a 45-member standing stakeholder group, and was intended to be a state-local 
advisory board to guide the development of coastal policies and regulations. The CRAC was also 
intended to serve as a communications link between the CRC and local governments.  
 

Each of the 20 CAMA counties had the authority to appoint a member to the CRAC, and those 
members served at the pleasure of the appointing counties. The CRC had appointing authority for eight 
representatives of cities and towns in the coastal area, and three experts in marine science and 
technology. CAMA required the CRC to invite nominations from local governments for the eight 
“coastal cities” appointments. There were also nine state agency representatives appointed directly by 
the respective state agencies, one representative from each of the four multi-county planning 
organizations in the coastal area, and one local health director. 

 
Session Law 2013-360 vacated the membership of the CRAC, reduced it to a 20-member body, 

and made the CRC the sole appointing authority. The law allows, but does not require the CRC to accept 
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nominations from counties and cities in the coastal area. There are no longer designated seats on the 
CRAC, except that at least one-half of the membership at the beginning of each two-year term must be 
coastal residents. The CRC was supposed to appoint members to the CRAC with terms beginning on 
August 1st, 2013, but due to the timing of finalizing appointments to the CRC that deadline could not be 
met. The law requires that initial CRAC member terms expire on June 30, 2015.  
 
Appointments 
 

The CRC recently invited nominations from Commission members and local governments to fill 
the 20 vacant seats on the CRAC. Following the January 31st end date of the nominating period, the 
CRC’s Executive Committee held a conference call to evaluate the nominees and select a slate of 
recommended appointments for the full CRC’s consideration. The Executive Committee performed its 
evaluation within the context of the attached draft CRAC job description that the Committee developed. 
The draft job description is also being recommended for review and adoption by the full CRC. 
 
 The Executive Committee reviewed a list of 22 nominees, some of whom previously served on the 
CRAC and possess important institutional knowledge. Based on the background information that was 
available the Executive Committee is recommending that the CRC appoint 10 members to the CRAC: 
 
Northern Region 

1. Kristin Noble (Swan Quarter, Hyde County) 
Planner and Economic Development Director for Hyde County. Holds a B.S. in Business 
Administration with a concentration in Entrepreneurship and Small Business Management, and 
an MBA from East Carolina University. Is a graduate of the North Carolina Rural Center’s Rural 
Economic Development Institute (REDI). Previously served on the CRAC. 
 

2. Robert Outten (Kitty Hawk, Dare County) 
Dare County Manager and County Attorney since 2009. Contract County Attorney for Dare 
County since 2001. Has provided legal services to several local governments in Dare County. 
Holds a B.S.B.A from the University of North Carolina, and a J.D. from Wake Forest University. 
 

3. Raymond Sturza (Kill Devil Hills, Dare County) 
Former mayor and planning director for Kill Devil Hills. Former planning director for Dare 
County. Served over 25 years on the CRAC and was most recent CRAC Chair. Holds a B.A. in 
Political Science from UNC-Wilmington. 
 

Central Region 
4. Jordan Hughes (Deep Run, Lenoir County) 

City Engineer for the City of New Bern. Manages the city’s Water Resources division, including 
capital improvements. Responsible for regulatory compliance. Board member on the Neuse 
River Compliance Association and the Lower Neuse Basin Association. Holds a B.S. in Civil 
Engineering from NC State University and is a licensed professional engineer. 
 

5. Charles Jones (Smyrna, Carteret County) 
Worked at the Division of Coastal Management from 1978-2007, and served as director from 
2004-2007. Graduated from East Carolina University with a bachelor’s degree in geography and 
planning. Previously served on the N.C. General Assembly’s Waterfront Access Study 
Committee and on the CRAC. 
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6. Greg “Rudi” Rudolph (Emerald Isle, Carteret County) 
Carteret County’s Shore Protection Manager. Coordinates and develops the County’s beach 
preservation program and manages beach nourishment projects.  Serves as secretary to the 
County’s Beach Commission. Holds an M.S. in Coastal Geology and B.S. in Geology from East 
Carolina University, and a B.A. in Biology from UNC-Charlotte.  Serves on the board of 
directors for the American Shore & Beach Preservation Association, the N.C. Coastal Resources 
Law, Planning, & Policy Center, the N.C. Sea Grant Outreach Advisory Board. 
 

Southern Region 
7. Bill Morrison (Topsail Beach, Pender County) 

6-year member of Topsail Beach Planning Board, 5-year member of Topsail Beach Shoreline 
Protection Committee, 8-year board member of the NC Beach, Inlet & Waterway Commission, 
and previously served 15 years on the CRAC, including two years as CRAC Chair. 
 

8. Spencer Rogers (Wilmington, New Hanover County) 
Coastal Construction and Erosion Specialist with North Carolina Sea Grant. Serves on the 
faculty at the UNC-Wilmington’s Center for Marine Science, and as adjunct faculty in the 
department of civil, construction, and environmental engineering at NC State University. Holds a 
Masters degree in coastal and oceanographic engineering from the University of Florida and a 
Bachelor’s degree in engineering from the University of Virginia. Member of the CRC’s Science 
Panel on Coastal Hazards. Long-serving member of the CRAC. 
 

9. Debbie Smith (Ocean Isle Beach, Brunswick County) 
Mayor of Ocean Isle Beach since 2003 and has served Ocean Isle Beach as an elected official 
since 1983. Chair of the NC Beach, Inlet & Waterway Association. Serves on the Brunswick 
County Tourism Authority. Founding Director and Secretary of the North Carolina Vacation 
Rental Managers Association. Realtor since 1972. Previously served on the CRAC. 
 

10. Dave Weaver (Wilmington, New Hanover County) 
Serves on New Hanover County Planning Board. Retired assistant county manager for New 
Hanover County. Treasurer of the NC Beach, Inlet & Waterway Association. Long-serving 
member of the CRAC. 

  



4 
 

DRAFT 
 
 

Coastal Resources Commission Charge to the Coastal Resources Advisory Council 
 
The Coastal Resources Advisory Council (CRAC) serves as a resource to the Coastal Resources 
Commission (CRC) for those issues determined by the CRC to need CRAC input, including special 
projects or investigations. The CRAC is an active conduit for relaying issues affecting the coastal area to 
the attention of the CRC, takes responsibility for communicating CRC policies, positions and actions to 
citizens and local governments, and solicits stakeholder input on matters before the Commission. CRAC 
members attend and actively participate in up to five CRAC meetings per year, scheduled in conjunction 
with CRC meetings. CRAC members serve two-year terms beginning on July 1st and ending on June 30th 
of every odd-numbered year. 
 
CRAC Member Qualifications 
CRAC members are appointed by the CRC, and must have one or more of the following qualifications: 

1. Represent a County or local government, or a coastal stakeholder group important to the 
business of the CRC; 

2. Possess expertise deemed relevant by the CRC; and  
3. Provide a geographical balance and/or perspective. 
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MEMORANDUM  CRC-14-02  
 
TO: Coastal Resources Commission 
 
FROM: Matt Slagel, DCM Shoreline Management Specialist 
 
SUBJECT: Beach Nourishment, Static Vegetation Lines, and Static Line Exceptions 
 
DATE: February 11, 2014 
 

Static Vegetation Lines 
 
Oceanfront setbacks are measured from the first line of stable natural vegetation except in unvegetated 
beach areas and areas within the boundaries of a large-scale beach fill project. A large-scale beach fill 
project is defined as any volume of sediment greater than 300,000 cubic yards or any storm protection 
project constructed by the U.S. Army Corps of Engineers (USACE) (15A NCAC 7H.0305(a)(7)). In 
areas that have received a large-scale beach fill project, the building setback is measured from the 
vegetation line in existence within one year prior to the onset of the project. This is the “Static 
Vegetation Line,” and once a static vegetation line is established, it is used as the reference point for 
measuring oceanfront setbacks in all locations where it is landward of the vegetation line. In locations 
where the vegetation line is landward of the static vegetation line, the vegetation line is used as the 
reference point for measuring oceanfront setbacks. A static vegetation line is established in coordination 
with DCM using on-ground observation and survey or aerial imagery for all areas of oceanfront that 
undergo a large-scale beach fill project (15A NCAC 7H.0305(a)(6)). A static vegetation line has been 
established for the following communities (though not necessarily the entire community): Ocean Isle 
Beach, Oak Island, Caswell Beach, Bald Head Island, Kure Beach, Carolina Beach, Wrightsville Beach, 
Emerald Isle, Indian Beach, Salter Path, Pine Knoll Shores, Atlantic Beach, and Nags Head. 
 
Codified in 1996, the use of the pre-project vegetation line to determine development setbacks was a 
procedure used by DCM staff since 1981. The CRC recognized that beach fill can be used as an option 
to mitigate erosion and protect existing development and infrastructure but should not encourage 
encroachment farther seaward. The static vegetation line policy was established by the CRC, in part, 
based on three factors: 

1) Engineered beaches erode at least as fast as, if not faster than, the pre-project beach; 
2) There is no assurance of future funding (or beach-compatible sand) for project maintenance; and 
3) Development tied to a vegetation line in artificially forced systems could be located so as to be 

more vulnerable (closer to the shoreline) to natural hazards along the oceanfront. 
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“Large-Scale Beach Fill Project” Definition 
 
Prior to 2008, a large-scale beach fill project was defined as one that placed more than a total volume of 
200,000 cubic yards of sand at an average ratio of more than 50 cubic yards of sand per linear foot of 
shoreline, or a Hurricane Protection project constructed by the USACE. In order to avoid a static 
vegetation line, municipalities had the ability to design projects with a total sediment volume less than 
200,000 cubic yards or, more commonly, a total sediment volume greater than 200,000 cubic yards with 
an average volume distribution under 50 yds3/ft (e.g., 49 yds3/ft). While high-frequency maintenance 
projects could be designed to avoid triggering a static vegetation line, larger projects last longer and less 
frequent projects have fewer environmental impacts. The policy at the time created a disincentive for 
large-scale, low frequency beach fill projects for municipalities that wanted to avoid the restrictions of 
static vegetation lines.  
 
The definition was changed in 2008 to remove the 50 yds3/ft average volume requirement and increase 
the total volume threshold to 300,000 cubic yards. The CRC increased the total volume threshold based 
on the fact that during the 30-year period between 1975 and 2004, 562 out of 608 (91%) of USACE inlet 
navigation maintenance dredging projects disposed of less than 300,000 cubic yards of sediment. All but 
one of the larger projects was associated with dredging Oregon Inlet and placing sand on Pea Island. 
Therefore, beach disposal of typical inlet navigation projects in NC does not trigger a static vegetation 
line. 
 
Static Line Exceptions 
 
In some communities with a demonstrated, long-term commitment to beach fill, proposed development 
on many lots could meet the required setback from the natural vegetation line, but could not be 
permitted because it could not meet the setback from the static vegetation line. The CRC created the 
static line exception (15A NCAC 7H.0306(a)(8)) as a mechanism to allow setbacks for small-scale 
development to be measured from either the natural vegetation line or the static line, making many more 
lots developable. Communities wanting a static line exception may petition the CRC for the designation 
and demonstrate that they meet the criteria to qualify under the rule. Once granted, the static line 
exception applies to the entire community and must be renewed every five years.  
 
An approved static line exception allows development setbacks to be measured from a natural vegetation 
line that is oceanward of the static line under the following conditions: 

 Development meets the minimum setback of 60 feet or 30 times the shoreline erosion rate, 
whichever is greater, as measured from the vegetation line; 

 Development setbacks are calculated from the shoreline erosion rate in place at the time of 
permit issuance; 

 Total floor area of a building is no greater than 2,500 square feet; 
 No portion of a building or structure, including roof overhangs and elevated portions that are 

cantilevered, knee braced or otherwise extended beyond the support of pilings or footings, 
extends oceanward of the landward-most adjacent building or structure; and 

 Swimming pools are not allowed oceanward of the static vegetation line. 
 
Another feature of the static line exception is that only two erosion setback factors apply to development 
within the boundaries of the exception. Development less than 2,500 square feet must meet a minimum 
setback of 30 times the erosion rate or 60 feet, whichever is greater, and the setback is measured from a 
natural vegetation line in areas where it is oceanward of the static line. Development between 2,500 and 
5,000 square feet also must meet a minimum setback of 30 times the erosion rate or 60 feet, whichever is 
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greater, but the setback is measured from the static line, natural vegetation line, or other measurement line, 
whichever is more landward. Development 5,000 square feet or larger must meet a minimum setback of 
60 times the erosion rate in place at the time of permit issuance, and also must be measured from the  
static line, natural vegetation line, or other measurement line, whichever is more landward (15A NCAC 
7H.0306(a)(2)(K)). 
 
The municipalities in the table below have approved static line exceptions. The exceptions must be 
reviewed by the CRC every five years. As shown in the table, the Commission will be reviewing the five-
year progress reports for Carolina Beach and Wrightsville Beach in the coming months. 

 
 
 
 
 
 
 
 
 
 
 
Procedures for Establishing a New Static Line Exception 
 
Any local government or permit holder of a large-scale beach fill project that is subject to a static 
vegetation line may petition the CRC for an exception to the static line. A petitioner is eligible to submit 
a request for a static line exception after five years have passed since the completion of the initial large-
scale beach fill project that required the establishment of a static line. The Commission’s rule 15A 
NCAC 7J.1203(b) indicates that the Commission “shall authorize a static line exception request 
following affirmative findings on each of the criteria presented in 15A NCAC 7J.1201(d)(1) through 
(d)(4).” Specifically, these four criteria require a showing by the petitioner of (1) a summary of all beach 
fill projects in the area proposed for the exception, (2) plans and related materials showing the design of 
the initial fill projects, and any past or planned maintenance work needed to achieve a design life 
providing no less than 25 years of shore protection from the date of the static line exception request, (3) 
documentation showing the location and volume of compatible sediment necessary to construct and 
maintain the project over its design life, and (4) identification of the financial resources or funding 
sources to fund the project over its design life. 
 
Upon receiving a static line exception request which contains the technical information above, DCM 
prepares a written summary report of the request to be presented to the CRC. The summary report 
includes a description of the area affected by the static line exception request, a summary of the large-
scale beach fill project that required the static vegetation line and completed and planned maintenance, a 
summary of the evidence required for a static line exception, and a recommendation to grant or deny the 
static line exception. DCM also provides the petitioner requesting the static line exception an 
opportunity to review the summary report. At the CRC meeting where the exception is considered, 
DCM orally presents the summary report, a representative for the petitioner may provide written or oral 
comments, additional parties may provide written or oral comments relevant to the static line exception 
request, and the Commission evaluates the four criteria above to either authorize or deny the static line 
exception request. 
 
 
 

Municipality Date Adopted by CRC 5-Year Progress Reports Due 

Carolina Beach August 27, 2009 August 27, 2014 

Wrightsville Beach August 27, 2009 August 27, 2014 

Ocean Isle Beach January 13, 2010 January 13, 2015 

Atlantic Beach March 24, 2010 March 24, 2015 

Emerald Isle March 24, 2010 March 24, 2015 

Indian Beach / Salter Path March 24, 2010 March 24, 2015 

Pine Knoll Shores March 24, 2010 March 24, 2015 
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Procedures for Renewing an Existing Static Line Exception 
 
The petitioner that received the static line exception must provide a progress report to the Commission at 
intervals no greater than every five years from the date the static line exception was authorized. In 
addition to the four criteria in the original exception request, the five-year progress report should include 
(1) design changes to the initial large-scale beach fill project, (2) design changes to the location and 
volume of compatible sediment necessary to construct and maintain the large-scale beach fill project, 
and (3) changes in the financial resources or funding sources necessary to fund the large-scale beach fill 
project. 
 
The process for reviewing the five-year progress report is very similar to the process for reviewing the 
original static line exception request. Upon receiving a progress report which contains the technical 
information above, DCM prepares a written summary of the progress report to be presented to the CRC. 
The summary includes a recommendation from DCM on whether the conditions defined in 15 NCAC 
7J.1201(d)(1) through (d)(4) have been met. DCM also provides the petitioner submitting the progress 
report an opportunity to review the written summary. At the CRC meeting where the progress report is 
considered, DCM orally presents the written summary of the progress report, a representative for the 
petitioner may provide written or oral comments, additional parties may provide written or oral 
comments relevant to the static line exception progress report, and the Commission evaluates the four 
criteria above to either reauthorize or revoke the static line exception. 
 
If the Commission reauthorizes the static line exception based on the information in the progress report, 
the exception is valid for another five years. The static line exception is revoked immediately if the 
Commission determines that any of the four criteria under which the static line exception was authorized 
are no longer being met. The static line exception expires immediately at the end of the design life of the 
large-scale beach fill project including subsequent design changes to the project. If a progress report is 
not received by DCM within five years from either the static line exception or the previous progress 
report, the static line exception is revoked automatically at the end of the five-year interval for which the 
progress report was not received. 
 
The rules governing static vegetation lines and static line exceptions are attached. I look forward to 
further discussing this at your meeting in Nags Head. 
 
 
 

15A NCAC 7H  .0305 GENERAL IDENTIFICATION AND DESCRIPTION OF LANDFORMS 
(a)  This section describes natural and man-made features that are found within the ocean hazard area of 
environmental concern. 
*** 

(5) Vegetation Line.  The vegetation line refers to the first line of stable and natural vegetation, 
which shall be used as the reference point for measuring oceanfront setbacks.  This line 
represents the boundary between the normal dry-sand beach, which is subject to constant flux 
due to waves, tides, storms and wind, and the more stable upland areas.  The vegetation line is 
generally located at or immediately oceanward of the seaward toe of the frontal dune or erosion 
escarpment.  The Division of Coastal Management or Local Permit Officer shall determine the 
location of the stable and natural vegetation line based on visual observations of plant 
composition and density.  If the vegetation has been planted, it may be considered stable when 
the majority of the plant stems are from continuous rhizomes rather than planted individual 
rooted sets.  The vegetation may be considered natural when the majority of the plants are 
mature and additional species native to the region have been recruited, providing stem and 
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rhizome densities that are similar to adjacent areas that are naturally occurring.  In areas where 
there is no stable natural vegetation present, this line may be established by interpolation 
between the nearest adjacent stable natural vegetation by on ground observations or by aerial 
photographic interpretation. 

 (6)  Static Vegetation Line.  In areas within the boundaries of a large-scale beach fill project, the 
vegetation line that existed within one year prior to the onset of initial project construction shall 
be defined as the static vegetation line.  A static vegetation line shall be established in 
coordination with the Division of Coastal Management using on-ground observation and survey 
or aerial imagery for all areas of oceanfront that undergo a large-scale beach fill project.  Once a 
static vegetation line is established, and after the onset of project construction, this line shall be 
used as the reference point for measuring oceanfront setbacks in all locations where it is 
landward of the vegetation line.  In all locations where the vegetation line as defined in this Rule 
is landward of the static vegetation line, the vegetation line shall be used as the reference point 
for measuring oceanfront setbacks.  A static vegetation line shall not be established where a 
static vegetation line is already in place, including those established by the Division of Coastal 
Management prior to the effective date of this Rule.  A record of all static vegetation lines, 
including those established by the Division of Coastal Management prior to the effective date of 
this Rule, shall be maintained by the Division of Coastal Management for determining 
development standards as set forth in Rule .0306 of this Section.  Because the impact of 
Hurricane Floyd (September 1999) caused significant portions of the vegetation line in the Town 
of Oak Island and the Town of Ocean Isle Beach to be relocated landward of its pre-storm 
position, the static line for areas landward of the beach fill construction in the Town of Oak 
Island and the Town of Ocean Isle Beach, the onset of which occurred in 2000, shall be defined 
by the general trend of the vegetation line established by the Division of Coastal Management 
from June 1998 aerial orthophotography. 

(7) Beach Fill.  Beach fill refers to the placement of sediment along the oceanfront shoreline.  
Sediment used solely to establish or strengthen dunes shall not be considered a beach fill project 
under this Rule.  A large-scale beach fill project shall be defined as any volume of sediment 
greater than 300,000 cubic yards or any storm protection project constructed by the U.S. Army 
Corps of Engineers.  The onset of construction shall be defined as the date sediment placement 
begins with the exception of projects completed prior to the effective date of this Rule, in which 
case the award of contract date will be considered the onset of construction. 

 
 

15A NCAC 07H .0306 GENERAL USE STANDARDS FOR OCEAN HAZARD AREAS 
(a)  In order to protect life and property, all development not otherwise specifically exempted or allowed by law 
or elsewhere in the Coastal Resources Commission’s Rules shall be located according to whichever of the 
following is applicable: 

(1) The ocean hazard setback for development is measured in a landward direction from the 
vegetation line, the static vegetation line or the measurement line, whichever is applicable.  The 
setback distance is determined by both the size of development and the shoreline erosion rate as 
defined in 15A NCAC 07H .0304. Development size is defined by total floor area for structures 
and buildings or total area of footprint for development other than structures and buildings. Total 
floor area includes the following: 

 (A) The total square footage of heated or air-conditioned living space;  
 (B) The total square footage of parking elevated above ground level; and  
 (C) The total square footage of non-heated or non-air-conditioned areas elevated above  
  ground level, excluding attic space that is not designed to be load-bearing. 
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 Decks, roof-covered porches and walkways are not included in the total floor area unless they are 
enclosed with material other than screen mesh or are being converted into an enclosed space with 
material other than screen mesh. 

(2) With the exception of those types of development defined in 15A NCAC 07H .0309, no 
development, including any portion of a building or structure, shall extend oceanward of the 
ocean hazard setback distance.  This includes roof overhangs and elevated structural components 
that are cantilevered, knee braced, or otherwise extended beyond the support of pilings or 
footings.  The ocean hazard setback is established based on the following criteria: 

 (A) A building or other structure less than 5,000 square feet requires a minimum setback of  
  60 feet or 30 times the shoreline erosion rate, whichever is greater; 
 (B) A building or other structure greater than or equal to 5,000 square feet but less than  

 10,000 square feet requires a minimum setback of 120 feet or 60 times the shoreline 
erosion rate, whichever is greater; 

 (C) A building or other structure greater than or equal to 10,000 square feet but less than  
 20,000 square feet requires a minimum setback of 130 feet or 65 times the shoreline 

erosion rate, whichever is greater; 
 (D) A building or other structure greater than or equal to 20,000 square feet but less than  

 40,000 square feet requires a minimum setback of 140 feet or 70 times the shoreline 
erosion rate, whichever is greater; 

 (E) A building or other structure greater than or equal to 40,000 square feet but less than  
 60,000 square feet requires a minimum setback of 150 feet or 75 times the shoreline 

erosion rate, whichever is greater; 
 (F) A building or other structure greater than or equal to 60,000 square feet but less than  

 80,000 square feet requires a minimum setback of 160 feet or 80 times the shoreline 
erosion rate, whichever is greater; 

 (G) A building or other structure greater than or equal to 80,000 square feet but less than  
 100,000 square feet requires a minimum setback of 170 feet or 85 times the shoreline 

erosion rate, whichever is greater; 
 (H) A building or other structure greater than or equal to 100,000 square feet requires a  
  minimum setback of 180 feet or 90 times the shoreline erosion rate, whichever is greater; 
 (I) Infrastructure that is linear in nature such as roads, bridges, pedestrian access such as  

 boardwalks and sidewalks, and utilities providing for the transmission of electricity, 
water, telephone, cable television, data, storm water and sewer requires a minimum 
setback of 60 feet or 30 times the shoreline erosion rate, whichever is greater; 

 (J) Parking lots greater than or equal to 5,000 square feet requires a setback of 120 feet or 60  
  times the shoreline erosion rate, whichever is greater; 
 (K)  Notwithstanding any other setback requirement of this Subparagraph, a building or other  

 structure greater than or equal to 5,000 square feet in a community with a static line 
exception in accordance with 15A NCAC 07J .1200 requires a minimum setback of 120 
feet or 60 times the shoreline erosion rate in place at the time of permit issuance, 
whichever is greater.  The setback shall be measured landward from either the static 
vegetation line, the vegetation line or measurement line, whichever is farthest landward; 
and 

(L) Notwithstanding any other setback requirement of this Subparagraph, replacement of 
single-family or duplex residential structures with a total floor area greater than 5,000 
square feet shall be allowed provided that the structure meets the following criteria: 

 (i) the structure was originally constructed prior to August 11, 2009; 
 (ii) the structure as replaced does not exceed the original footprint or square footage; 
 (iii) it is not possible for the structure to be rebuilt in a location that meets the ocean  
  hazard setback criteria required under Subparagraph (a)(2) of this Rule; 
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 (iv) the structure as replaced meets the minimum setback required under Part  
  (a)(2)(A) of this Rule; and 
 (v) the structure is rebuilt as far landward on the lot as feasible. 

(3) If a primary dune exists in the AEC on or landward of the lot on which the development is 
proposed, the development shall be landward of the crest of the primary dune or the ocean 
hazard setback, whichever is farthest from vegetation line, static vegetation line or measurement 
line, whichever is applicable.  For existing lots, however, where setting the development 
landward of the crest of the primary dune would preclude any practical use of the lot, 
development may be located oceanward of the primary dune.  In such cases, the development 
may be located landward of the ocean hazard setback but shall not be located on or oceanward of 
a frontal dune.  The words "existing lots" in this Rule shall mean a lot or tract of land which, as 
of June 1, 1979, is specifically described in a recorded plat and which cannot be enlarged by 
combining the lot or tract of land with a contiguous lot(s) or tract(s) of land under the same 
ownership. 

(4) If no primary dune exists, but a frontal dune does exist in the AEC on or landward of the lot on 
which the development is proposed, the development shall be set landward of the frontal dune or 
landward of the ocean hazard setback whichever is farthest from the vegetation line, static 
vegetation line or measurement line, whichever is applicable. 

(5) If neither a primary nor frontal dune exists in the AEC on or landward of the lot on which 
development is proposed, the structure shall be landward of the ocean hazard setback. 

(6) Structural additions or increases in the footprint or total floor area of a building or structure 
represent expansions to the total floor area and shall meet the setback requirements established in 
this Rule and 15A NCAC 07H .0309(a).  New development landward of the applicable setback 
may be cosmetically, but shall not be structurally, attached to an existing structure that does not 
conform with current setback requirements. 

(7) Established common law and statutory public rights of access to and use of public trust lands and 
waters in ocean hazard areas shall not be eliminated or restricted.  Development shall not 
encroach upon public accessways, nor shall it limit the intended use of the accessways. 

(8) Beach fill as defined in this Section represents a temporary response to coastal erosion, and 
compatible beach fill as defined in 15A NCAC 07H .0312 can be expected to erode at least as 
fast as, if not faster than, the pre-project beach.  Furthermore, there is no assurance of future 
funding or beach-compatible sediment for continued beach fill projects and project maintenance.  
A vegetation line that becomes established oceanward of the pre-project vegetation line in an 
area that has received beach fill may be more vulnerable to natural hazards along the oceanfront.  
A development setback measured from the vegetation line provides less protection from ocean 
hazards.  Therefore, development setbacks in areas that have received large-scale beach fill as 
defined in 15A NCAC 07H .0305 shall be measured landward from the static vegetation line as 
defined in this Section.  However, in order to allow for development landward of the large-scale 
beach fill project that is less than 2,500 square feet and cannot meet the setback requirements 
from the static vegetation line, but can or has the potential to meet the setback requirements from 
the vegetation line set forth in Subparagraphs (1) and (2)(A) of this Paragraph, a local 
government or community may petition the Coastal Resources Commission for a “static line 
exception” in accordance with 15A NCAC 07J .1200. The static line exception applies to 
development of property that lies both within the jurisdictional boundary of the petitioner and the 
boundaries of the large-scale beach fill project.  This static line exception shall also allow 
development greater than 5,000 square feet to use the setback provisions defined in Part 
(a)(2)(K) of this Rule in areas that lie within the jurisdictional boundary of the petitioner as well 
as the boundaries of the large-scale beach fill project.  The procedures for a static line exception 
request are defined in 15A NCAC 07J .1200.  If the request is approved, the Coastal Resources 
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Commission shall allow development setbacks to be measured from a vegetation line that is 
oceanward of the static vegetation line under the following conditions: 

 (A) Development meets all setback requirements from the vegetation line defined in  
  Subparagraphs (a)(1) and (a)(2)(A) of this Rule;  
 (B) Total floor area of a building is no greater than 2,500 square feet;  
 (C) Development setbacks are calculated from the shoreline erosion rate in place at the time  
  of permit issuance; 
 (D) No portion of a building or structure, including roof overhangs and elevated portions that  

 are cantilevered, knee braced or otherwise extended beyond the support of pilings or 
footings, extends oceanward of the landward-most adjacent building or structure.  When 
the configuration of a lot precludes the placement of a building or structure in line with 
the landward-most adjacent building or structure, an average line of construction shall be 
determined by the Division of Coastal Management on a case-by-case basis in order to 
determine an ocean hazard setback that is landward of the vegetation line, a distance no 
less than 30 times the shoreline erosion rate or 60 feet, whichever is greater;  

 (E) With the exception of swimming pools, the development defined in 15A NCAC 07H  
  .0309(a) is allowed oceanward of the static vegetation line; and  
 (F) Development is not eligible for the exception defined in 15A NCAC 07H .0309(b). 

*** 
 

SECTION .1200 – STATIC VEGETATION LINE EXCEPTION PROCEDURES 
 
15A NCAC 07J .1201  REQUESTING THE STATIC LINE EXCEPTION 
(a)  Any local government or permit holder of a large-scale beach fill project, herein referred to as the 
petitioner, that is subject to a static vegetation line pursuant to 15A NCAC 07H .0305, may petition the Coastal 
Resources Commission for an exception to the static line in accordance with the provisions of this Section. 
(b)  A petitioner is eligible to submit a request for a static vegetation line exception after five years have passed 
since the completion of construction of the initial large-scale beach fill project(s) as defined in 15A NCAC 07H 
.0305 that required the creation of a static vegetation line(s).  For a static vegetation line in existence prior to the 
effective date of this Rule, the award-of-contract date of the initial large-scale beach fill project, or the date of 
the aerial photography or other survey data used to define the static vegetation line, whichever is most recent, 
shall be used in lieu of the completion of construction date.   
(c)  A static line exception request applies to the entire static vegetation line within the jurisdiction of the 
petitioner including segments of a static vegetation line that are associated with the same large-scale beach fill 
project.  If multiple static vegetation lines within the jurisdiction of the petitioner are associated with different 
large-scale beach fill projects, then the static line exception in accordance with 15A NCAC 07H .0306 and the 
procedures outlined in this Section shall be considered separately for each large-scale beach fill project.   
(d)  A static line exception request shall be made in writing by the petitioner.  A complete static line exception 
request shall include the following: 

(1) A summary of all beach fill projects in the area for which the exception is being requested 
including the initial large-scale beach fill project associated with the static vegetation line, 
subsequent maintenance of the initial large-scale projects(s) and beach fill projects occurring 
prior to the initial large-scale projects(s).  To the extent historical data allows, the summary shall 
include construction dates, contract award dates, volume of sediment excavated, total cost of 
beach fill project(s), funding sources, maps, design schematics, pre-and post-project surveys and 
a project footprint; 

(2) Plans and related materials including reports, maps, tables and diagrams for the design and 
construction of the initial large-scale beach fill project that required the static vegetation line, 
subsequent maintenance that has occurred, and planned maintenance needed to achieve a design 
life providing no less than 25 years of shore protection from the date of the static line exception 
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request.  The plans and related materials shall be designed and prepared by the U.S. Army Corps 
of Engineers or persons meeting applicable State occupational licensing requirements for said 
work; 

(3) Documentation, including maps, geophysical, and geological data, to delineate the planned 
location and volume of compatible sediment as defined in 15A NCAC 07H .0312 necessary to 
construct and maintain the large-scale beach fill project defined in Subparagraph (d)(2) of this 
Rule over its design life.  This documentation shall be designed and prepared by the U.S. Army 
Corps of Engineers or persons meeting applicable State occupational licensing requirements for 
said work; and 

(4) Identification of the financial resources or funding sources necessary to fund the large-scale 
beach fill project over its design life. 

(e)  A static line exception request shall be submitted to the Director of the Division of Coastal Management, 
400 Commerce Avenue, Morehead City, NC 28557.  Written acknowledgement of the receipt of a completed 
static line exception request, including notification of the date of the meeting at which the request will be 
considered by the Coastal Resources Commission, shall be provided to the petitioner by the Division of Coastal 
Management. 
(f)  The Coastal Resources Commission shall consider a static line exception request no later than the second 
scheduled meeting following the date of receipt of a complete request by the Division of Coastal Management, 
except when the petitioner and the Division of Coastal Management agree upon a later date. 
 
History Note: Authority G.S. 113A-107; 113A-113(b)(6); 113A-124 

  Eff.  March 23, 2009. 

 
15A NCAC 07J .1202 REVIEW OF THE STATIC LINE EXCEPTION REQUEST 
(a)  The Division of Coastal Management shall prepare a written report of the static line exception request to be 
presented to the Coastal Resources Commission.  This report shall include: 
 (1) A description of the area affected by the static line exception request; 

(2) A summary of the large-scale beach fill project that required the static vegetation line as well as 
the completed and planned maintenance of the project(s); 

 (3)  A summary of the evidence required for a static line exception; and 
 (4) A recommendation to grant or deny the static line exception. 
(b)  The Division of Coastal Management shall provide the petitioner requesting the static line exception an 
opportunity to review the report prepared by the Division of Coastal Management no less than 10 days prior to 
the meeting at which it is to be considered by the Coastal Resources Commission. 
 
History Note: Authority G.S. 113A-107; 113A-113(b)(6); 113A-124 

  Eff:  March 23, 2009. 

 
15A NCAC 07J .1203 PROCEDURES FOR APPROVING THE STATIC LINE EXCEPTION 
(a)  At the meeting that the static line exception is considered by the Coastal Resources Commission, the 
following shall occur: 

(1) The Division of Coastal Management shall orally present the report described in 15A NCAC 07J 
  .1202. 

(2) A representative for the petitioner may provide written or oral comments relevant to the static 
line exception request.  The Chairman of the Coastal Resources Commission may limit the time 
allowed for oral comments. 

(3) Additional parties may provide written or oral comments relevant to the static line exception 
request.  The Chairman of the Coastal Resources Commission may limit the time allowed for 
oral comments. 
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(b)  The Coastal Resources Commission shall authorize a static line exception request following affirmative 
findings on each of the criteria presented in 15A NCAC 07J .1201(d)(1) through (d)(4). The final decision of 
the Coastal Resources Commission shall be made at the meeting at which the matter is heard or in no case later 
than the next scheduled meeting.  The final decision shall be transmitted to the petitioner by registered mail 
within 10 business days following the meeting at which the decision is reached. 
(c) The decision to authorize or deny a static line exception is a final agency decision and is subject to judicial 
review in accordance with G.S. 113A-123. 
 
History Note: Authority G.S. 113A-107; 113A-113(b)(6); 113A-124 

  Eff. March 23, 2009. 

 

 
15A NCAC 07J .1204 REVIEW OF THE LARGE-SCALE BEACH-FILL PROJECT AND  
    APPROVED STATIC LINE EXCEPTIONS 
(a)  Progress Reports.  The petitioner that received the static line exception shall provide a progress report to the 
Coastal Resources Commission at intervals no greater than every five years from date the static line exception is 
authorized.  The progress report shall address the criteria defined in 15A NCAC 07J .1201(d)(1) through (d)(4) 
and be submitted in writing to the Director of the Division of Coastal Management, 400 Commerce Avenue, 
Morehead City, NC 28557.  The Division of Coastal Management shall provide written acknowledgement of 
the receipt of a completed progress report, including notification of the meeting date at which the report will be 
presented to the Coastal Resources Commission to the petitioner. 
(b)  The Coastal Resources Commission shall review a static line exception authorized under 15A NCAC 07J 
.1203 at intervals no greater than every five years from the initial authorization in order to renew its findings for 
the conditions defined in 15A NCAC 07J .1201(d)(2) through (d)(4).  The Coastal Resources Commission shall 
also consider the following conditions: 

(1) Design changes to the initial large-scale beach fill project defined in 15A NCAC 07J .1201(d)(2) 
provided that the changes are designed and prepared by the U.S. Army Corps of Engineers or 
persons meeting applicable State occupational licensing requirements for the work; 

(2) Design changes to the location and volume of compatible sediment, as defined by 15A NCAC 
07H .0312, necessary to construct and maintain the large-scale beach fill project defined in 15A 
NCAC 07J .1201(d)(2), including design changes defined in this Rule provided that the changes 
have been designed and prepared by the U.S. Army Corps of Engineers or persons meeting 
applicable State occupational licensing requirements for the work; and 

(3) Changes in the financial resources or funding sources necessary to fund the large-scale beach fill 
project(s) defined in 15A NCAC 07J .1201(d)(2).  If the project has been amended to include 
design changes defined in this Rule, then the Coastal Resources Commission shall consider the 
financial resources or funding sources necessary to fund the changes. 

(c)  The Division of Coastal Management shall prepare a written summary of the progress report and present it 
to the Coastal Resources Commission no later than the second scheduled meeting following the date the report 
was received, except when a later meeting is agreed upon by the local government or community submitting the 
progress report and the Division of Coastal Management.  This written summary shall include a 
recommendation from the Division of Coastal Management on whether the conditions defined in 15A NCAC 
07J .1201(d)(1) through (d)(4) have been met.  The petitioner submitting the progress report shall be provided 
an opportunity to review the written summary prepared by the Division of Coastal Management no less than 10 
days prior to the meeting at which it is to be considered by the Coastal Resources Commission. 
(d)  The following shall occur at the meeting at which the Coastal Resources Commission reviews the static line 
exception progress report: 

(1) The Division of Coastal Management shall orally present the written summary of the progress 
report as defined in this Rule. 
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(2) A representative for the petitioner may provide written or oral comments relevant to the static 
line exception progress report.  The Chairman of the Coastal Resources Commission may limit 
the time allowed for oral comments. 

(3) Additional parties may provide written or oral comments relevant to the static line exception 
progress report.  The Chairman of the Coastal Resources Commission may limit the time 
allowed for oral comments. 

 
History Note: Authority G.S. 113A-107; 113A-113(b)(6); 113A-124 

  Eff. March 23, 2009. 

 
 
15A NCAC 07J .1205 REVOCATION AND EXPIRATION OF THE STATIC LINE EXCEPTION 
(a)  The static line exception shall be revoked immediately if the Coastal Resources Commission determines, 
after the review of the petitioner’s progress report identified in 15A NCAC 07J .1204, that any of the criteria 
under which the static line exception is authorized, as defined in 15A NCAC 07J .1201(d)(2) through (d)(4) are 
not being met. 
(b)  The static line exception shall expire immediately at the end of the design life of the large-scale beach fill 
project defined in 15A NCAC 07J .1201(d)(2) including subsequent design changes to the project as defined in 
15A NCAC 07J .1204(b). 
(c)  In the event a progress report is not received by the Division of Coastal Management within five years from 
either the static line exception or the previous progress report, the static line exception shall be revoked 
automatically at the end of the five-year interval defined in 15A NCAC 07J .1204(b) for which the progress 
report was not received. 
(d)  The revocation or expiration of a static line exception is considered a final agency decision and is subject to 
judicial review in accordance with G.S. 113A-123. 
 
History Note: Authority G.S. 113A-107; 113A-113(b)(6); 113A-124 

  Eff.  March 23, 2009. 

 

 
15A NCAC 07J .1206 LOCAL GOVERNMENTS AND COMMUNITIES WITH STATIC 

 VEGETATION LINES AND STATIC LINE EXCEPTIONS 
 A list of static vegetation lines in place for petitioners and the conditions under which the static vegetation lines 
exist, including the date(s) the static line was defined, shall be maintained by the Division of Coastal 
Management.  A list of static line exceptions in place for petitioners and the conditions under which the 
exceptions exist, including the date the exception was granted, the dates the progress reports were received, the 
design life of the large-scale beach fill project and the potential expiration dates for the static line exception, 
shall be maintained by the Division of Coastal Management.  Both the static vegetation line list and the static 
line exception list shall be available for inspection at the Division of Coastal Management, 400 Commerce 
Avenue, Morehead City, NC 28557. 
 
History Note: Authority G.S. 113A-107; 113A-113(b)(6), 113A-124 

  Eff. March 23, 2009. 
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CRC-14-03 

February 8, 2014 
 
MEMORANDUM 
 
TO: Coastal Resources Commission 
 
FROM: Mike Lopazanski 
 
SUBJECT: Inlet Management Strategy Development 
 
You will recall that in considering the Cape Fear River AEC Feasibility Study at the 
December 2013 meeting, the Commission determined that local governments adjacent 
to other inlets may have to contend with similar issues. The Commission decided to 
undertake a comprehensive review of inlet-related issues and develop a suite of 
management tools that will allow local governments to more proactively address the 
issues confronted in these dynamic areas.   
 
Development of an inlet management strategy is to begin with an “Inlet Management in 
NC” panel discussion at our upcoming meeting in Nags Head.  The panel is comprised 
of sand managers, engineers, dredging industry representatives, the USACE and those 
with an interest in environmental impacts associate with inlet management.  Panel 
members will provide the Commission with an overview of their concerns and ideas 
regarding inlet management, including in-water issues (dredging), erosion control 
alternatives, and development standards on adjacent lands.  
 
DCM will also move ahead with a series of regional forums to elicit from stakeholders a 
range of management options and regulatory reforms related to inlet management. The 
regional meetings will be held in Hatteras, Beaufort, Wilmington and Ocean Isle Beach.  
The meetings will include a DCM Staff presentation on the regulatory framework in inlet 
areas to include dredging and beach nourishment as well as specific issues/actions 
related to the inlets encompassed by the region. Local governments and other entities 
adjacent to inlets in the region will be invited to present their specific concerns related to 
the inlet(s) within their jurisdiction.  Local governments will also be encouraged to 
provide written comments on new tools and management options to address the 11 
areas outlined below.  After the local government presentations, the public will be 
invited to comment on what they heard and provide additional thoughts.  Written 
comments will also be accepted March 1 – April 15, 2014.
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Inlet Management Topics 

 

 
 

Information from these meetings will be summarized and used to develop findings and 
preliminary recommendations for the Commission to consider at the May 15, 2014 CRC 
meeting. 
 
Regional Inlet Management Meeting Locations 
 
March 6, 2016   4:00 PM    March 26, 2014   6:00 PM 
Fessenden Center     Ocean Isle Beach Town Hall 
46830 Hwy 12      3 West Third Street  
Buxton NC 27920         Ocean Isle Beach, NC 28469 
 
March 12, 2014   6:00 PM    April 2, 2014   6:00 PM 
NOAA/NERR Administration Bldg   New Hanover County Gov’t Center 
101 Pivers Island Road    230 Government Center Drive  
Beaufort, N.C. 28516     Wilmington, NC 28403 
 
 
Inlet Management Study Schedule 
 

• April 30, 2014 - Four regional meetings completed. 
• May 15, 2014 - Summary of regional meetings, findings, and preliminary 

recommendations to CRC. 
• June 30, 2014 - Legislative status report. 
• July 31, 2014 - Final draft findings and recommendations to CRC. 
• September 30, 2014 - Submit proposed rulemaking changes for public comment. 
• December 31, 2014 - Submit report findings to Governor and Legislature. 

  7)   Emergency permitting: beach 
 bulldozing and sandbags 
  8)   Terminal groins and sand bypassing 
  9)   Erosion rate calculations for Inlet 
 Hazard Areas 
10)   Dune creation in the IHA 
11)   Monitoring conditions associated 
 with various projects 
 

1)  Beneficial use of dredged materials 
2)  Dredging windows / moratoria 
3)  Dredging depths and sediment 
criteria rules 
4)  Channel realignment projects 
5)  Development standards / erosion 
 setbacks /local vs. state authorities 
6)  Volumetric triggers for “static lines” 
 
 



  
February 7, 2014 

 
MEMORANDUM   CRC-14-09  
  
TO: Coastal Resources Commission 

FROM: Braxton Davis 

SUBJECT: DCM Rules Review / Proposals for Changes to Rules and Procedures 
  
The Division of Coastal Management is required to complete an annual review of the Coastal Resource 
Commission’s rules in accordance with NCGS 150B-19.1(b) (NC Administrative Procedures Act). In 
September 2013, I asked staff to undertake a comprehensive review of the Commission’s rules and policies, as 
well as the Division’s procedures for processing and making decisions on Coastal Area Management Act 
permits. Based on my experiences with the Division, I know that our staff can offer unique and important 
perspectives on the impact, efficiency, and “on-the-ground” effectiveness of our rules and procedures.  
 
I asked staff for feedback centered on the following issues: 
 

- permit processing and procedures 
- impacts on customer service 
- internal and external communications 
- regulatory overlaps and redundancies 
- ineffective, burdensome, or otherwise unnecessary rules or procedures 

 
After all staff responses were compiled and organized according to their corresponding CAMA and CRC rule 
sections, an internal meetingwas held with DCM’s District Managers, the Major Permits Coordinator, and 
policy staff. During those meetings, suggestions were prioritized for presentation to the Coastal Resources 
Commission during 2014.We are seeking the Commission’s preliminary approval to move forward in the 
formal rulemaking processon the following proposed changes: 
 

1) Streamlining Exemptions for Single Family Residences 
Within the Estuarine Shoreline Area of Environmental Concern, the Commission’s rules at 15A NCAC 
7K.0208 exempt from permitting requirements the construction of single family residences and related land 
disturbances that are more than 40 feet landward of normal high water or normal water level. This 
exemption requires the notification of adjacent property owners, and the Division recommends amending 
notification requirements in 7K.0208(c)(3).  
 
The requirement for a signed statement of no objection from adjacent property owners sometimes causes an 
unnecessary hardship and prevents property owners from qualifying for the 7K exemption. Staff has 
observed that property owners are sometimes unable to secure signed statements from adjacent riparian 
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property owners because they do not live in the area, or because the adjacent owner declines to sign. In 
these situations, property owners must then go through the Minor Permit process, resulting in increased 
costs and lost time. To obtain a Minor Permit, an applicant is only required to notify the adjacent property 
ownersand is not required to obtain a signed statement of no objection, so this(stricter) requirement for the 
7K permit exemption seems unnecessary. In addition, since Minor Permits are valid for three years but the 
exemption is only valid for one year (7K.0208(e)), DCM also recommends extending the exemption period 
to three years. 
 
2) Allow surface accessways to coastal shorelines  
Under the same permit exemption as above, the Commission’s rules (7K .0208(a)) exempt from permitting 
requirements the construction of an accessway to the water “in accordance with Rule 07H .0209(d)(10)(D),” 
providing it is an elevated, slatted, wooden boardwalk that is exclusively for pedestrian use and is six feet in 
width or less. However, the rules at 7H .0209(d)(10)(D) are intended to apply to shore-parallel boardwalks 
and not for traditional house-to-water access. The Division recommends amending this rule to strike the 
incorrect rule reference, and further to allow that walkways under this rule are not required to be elevated, 
slatted, and wooden. Other materials, such as gravel or concrete, would be allowable under this exemption 
to allow ease of house-to-water access without dramatically increasing impervious surface coverages. 
 
3) Consider elimination of the beachfront High Hazard Area of Environmental Concern jurisdiction. 
The High Hazard Flood AEC is defined as the area subject to “high velocity waters” in a storm having a one 
percent chance of being equaled or exceeded in any given year (also known as a 100-year storm). This area 
is also identified as being in a V-zone on FEMA Flood Insurance Rate Maps (FIRMs). Single family 
residences in the High Hazard Flood AEC are exempt from CAMA permit requirements provided that the 
development is consistent with all other applicable CAMA permit standards and local land use plans (15A 
NCAC 7K .0213). Although this type of development does not require a CAMA permit, it requires a site 
visit by a DCM Field Representative or CAMA Local Permit Officer in addition to an application for a 
permit exemption and fee of $50. The rules in this section have not been updated since 2002.  
 
Staff believe that there is a need to reach out to local governments and the state floodplain management 
program to determine if: a) the CRC’s rules are up-to-date and consistent with other state and local 
floodplain rules; b) any uniform credits (or location-specific credits) are gained through the National Flood 
Insurance Program (NFIP) Community Rating System as a result of the CRC rules; and c) local 
governments are relying in any way on the CRC’s rules rather than through local ordinances with respect to 
the specific standards within 7K .0213. The potential elimination of this AEC would remove a significant 
number of properties from the CRC’s permitting jurisdiction along the coast of North Carolina. These 
properties (located in the FEMA V-zone but outside of the Ocean Erodible Area AEC and Inlet Hazard Area 
AEC) would continue to comply with the NC Building Code and local flood damage prevention ordinances 
as required by the NFIP, but they would not be required to obtain a CAMA permit exemption. 
 
4) Streamlining permits associated with upland boat basins (General Permit 7H.1500) 
Two CAMA General Permits are often required for a single upland boat basin project, as separate permits 
are currently required for a) the basin dredging activity and b) a protective bulkhead structure within the 
basin. Requiring two permits is unnecessary and overly burdensome for applicants. General Permit 7H.1500 
could be improved by authorizing shoreline stabilization structures to protect the newly dredged basin. This 
action would simplify permitting for the applicant and reduce costs. On a broader note, where coastal 
projects require multiple GPs, the Division also recommends establishing a single-project cap on GP fees to 
reduce the incentive for violations and to ensure that the fee associated with a “multiple GP” project do not 
greatly exceed the costs of a CAMA Major Permit. 
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CRC-14-04 

February 8, 2014 
 
MEMORANDUM 
 
TO: Coastal Resources Commission 
 
FROM: Mike Lopazanski 
 
SUBJECT: Fiscal Analysis for 15A NCAC 7H .2600 GP for Mitigation and 
 In-Lieu Fee Projects 

Summary of Rule Change 

In 2004, the Coastal Resources Commission (CRC) adopted General Permit 15A NCAC 
7H .2600 for the construction of wetland, stream and buffer mitigation sites by the NC 
Ecosystem Enhancement Program (NCEEP) or the North Carolina Wetlands 
Restoration Program (NCWRP).  This General Permit was adopted based upon 
assurances that the development of mitigation sites by the NCEEP and/or the NCWRP 
would involve significant pre-project coordination with relevant review agencies and 
would contain numerous pre- and post-project checks and balances, ensuring that 
these mitigation projects were compatible with the goals and objectives of the Coastal 
Area Management Act. 
 
Since the adoption of this General Permit, the US Environmental Protection Agency 
(EPA) has implemented new guidance on compensatory mitigation banks and in-lieu 
fee projects.  This guidance requires all mitigation bank and in-lieu fee projects in North 
Carolina, including NCEEP and NCWRP projects, to undergo significant agency 
coordination prior to obtaining final regulatory approvals. Staff from the Division of 
Coastal Management (DCM) are involved in this coordination effort for any such project 
located within the coastal zone.   
 
Mitigation banking projects undertaken by private entities are currently not eligible for 
review and approval through this General Permit.  Private entities are required to go 
through the Major Permit process which includes review of the planned mitigation 
activities by nine state and four federal agencies.  The major permit application requires 
an extensive review (up to 75 days) as well as submission of design work to be included 
with the project application.   
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Due to the level of DCM staff involvement in reviewing mitigation projects under the 
EPA guidance, DCM has proposed making the General Permit available for all 
mitigation bank and in-lieu fee projects, not just the NCEEP and NCWRP.
Summary of Fiscal Analysis 
 
In accordance with the Administrative Procedures Act, the fiscal analysis associated 
with proposed rule changes must also be sent to public hearing.  The attached fiscal 
analysis for NCAC 7H .2600 has been prepared by the Division and approved by 
DENR and the Office of State Budget & Management (OSBM). 
 
The amended rules for the construction of wetland, stream and buffer mitigation projects 
would apply to entities in the mitigation banking business.  Over the past 10 years, the 
Division of Coastal Management has reviewed an average of one mitigation project 
every two to three years.  Expansion of the General Permit for use by private entities in 
addition to the NCEEP and NCWRP is anticipated to result in a shorter application 
process and a fast rate of review of one project per year.   

 
The economic impacts of these proposed rule changes are potential financial benefits to 
private entities developing compensatory mitigation banks and in-lieu fee projects.  
Applicants for compensatory mitigation projects will save the cost of design drawings 
(up to $1,000) normally required with the Major Permit application.  Project applicants 
will also realize a time savings as the proposed amendments will allow these projects to 
be permitted within about a week under the General Permit process as opposed to 75 
days under the Major Permit process.  In addition, state and federal agencies will realize 
a time savings by not having to review these projects under the Major Permit process 
thereby devoting more time to other project reviews.  Assuming no change in the permit 
fee and that the cost of the design drawing will increase with inflation (annual rate of 
1.7%), the financial benefits to mitigation banks and in-lieu fee projects for would be 
close to $3,000 for four additional projects in a 10 year period.  As mentioned above, 
there would be additional time savings from the shortened review process.   
 
Pursuant to G.S. 150B-21.4, the proposed amendments to 15A NCAC 7H .1204 and 7H 
.1205 will not affect environmental permitting for the NC Department of Transportation. 
However, NC DOT could possibly take advantage of additional mitigation opportunities 
afforded by an increase in the number of mitigation banks permitted.  This may 
decrease the permitting time required for NC DOT projects and result in time savings. 
Local governments are generally not involved in the construction of mitigation banks or 
in-lieu fee projects.  However, local governments could possibly take advantage of 
additional mitigation opportunities afforded by an increase in the number of mitigation 
banks.  This may decrease the permitting time required for local projects and result in 
time savings.  While there may be a modest increase in the number of projects 
reviewed (one per year) it is not expected to significantly increase the overall permit 
review load of the agency.  It is estimated that the Division could see an increase in 
permit fees of $400 in some years due to processing applications faster. 
 



 

 

If the Commission approves, the fiscal analysis as well as proposed amendments may 
be sent to public hearing with a proposed effective date of July 1, 2014.
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Proposed Amendments 15A NCAC 7H.2600 General Permit for Construction of Mitigation Banks  
and In-Lieu Fee Mitigation Projects 

 

SECTION .2600 – GENERAL PERMIT FOR CONSTRUCTION OF MITIGATION BANKS AND IN-LIEU FEE 

MITIGATION PROJECTS OF WETLAND, STREAM AND BUFFER MITIGATION SITES BY THE NORTH 

CAROLINA ECOSYSTEM ENHANCEMENT PROGRAM OR THE NORTH CAROLINA WETLANDS 

RESTORATION PROGRAM 

 

15A NCAC 7H .2601 PURPOSE 
This general permit shall allow for the construction of mitigation banks and in-lieu fee mitigation projectsof wetland, stream and 
buffer mitigation sites by the North Carolina Ecosystem Enhancement Program or the North Carolina Wetlands Restoration Program.  
This permit shall be applicable only for activities resulting in net increases in aquatic resource functions and services.  These activities 
include; restoration, enhancement, and establishment of tidal and non-tidal wetlands and riparian areas, the restoration and 
enhancement of non-tidal streams and other non-tidal open waters, and the rehabilitation or enhancement of tidal streams, tidal 
wetlands, and tidal open waters. This permit shall be applicable only where the restoration, creation or enhancement of a wetland, 
stream or buffer system is proposed.  However, this This permit shall not apply within the Ocean Hazard System of Areas of 
Environmental Concern (AEC) or waters adjacent to these AECs with the exception of those portions of shoreline within the Inlet 
Hazard Area AEC that feature characteristics of Estuarine Shorelines.  Such features include the presence of wetland vegetation, lower 
wave energy, and lower erosion rates than in the adjoining Ocean Erodible Area. 
 

History Note: Authority G.S. 113A-107; 113A-118.1; 

Eff. October 1, 2004. 

 

15A NCAC 7H .2602 APPROVAL PROCEDURES 
(a)   The applicant shall contact the Division of Coastal Management (DCM) and request approval for development.  The applicant 
shall provide information on site location, a mitigation plan outlining the proposed mitigation activities, and the applicant’s name and 
address. 
(b)  The applicant shall provide either confirmation that a written statement has been obtained signed by the adjacent riparian property 
owners indicating that they have no objections to the proposed work, or confirmation that the adjacent riparian property owners have 
been notified by certified mail of the proposed work.  Such notice shall instruct adjacent property owners to provide any comments on 
the proposed development in writing for consideration by permitting officials to the Division of Coastal Management within 10 days 
of receipt of the notice, and, indicate that no response shall be interpreted as no objection.   
(c)  DCM staff shall review all comments and determine, based on their relevance to the potential impacts of the proposed project, if 
the proposed project meets the requirements of the rules in this Section 
(d)  No work shall begin until a meeting is held with the applicant and appropriate Division of Coastal Management representative.  
Written authorization to proceed with the proposed development shall be issued.  Construction of the mitigation site shall be started 
within 180 365 days of the issuance date of this permit or the general authorization expires and it shall be necessary to re-examine the 
proposed development to determine if the general authorization shall be reissued. 
 

History Note: Authority G.S. 113A-107; 113A-118.1; 

Eff. October 1, 2004. 

 

 

15A NCAC 7H .2604 GENERAL CONDITIONS 
(a)  This permit authorizes only the following those activities associated with the construction of mitigation banks and in-lieu fee 
mitigation projects. wetland, stream or buffer restoration: creation or enhancement projects conforming to the standards herein; the 
removal of accumulated sediments; the installation, removal and maintenance of small water control structures, dikes, and berms; the 
installation of current deflectors; the placement of in-stream habitat structures; modifications of the stream bed or banks to restore or 
create stream meanders; the backfilling of artificial channels and drainage ditches; the removal of existing drainage structures; the 
construction of small nesting islands; the construction of open water areas; the construction of oyster habitat over unvegetated bottom 
in tidal waters; the planting of submerged aquatic vegetation; activities needed to reestablish vegetation, including plowing or discing 
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for seed bed preparation and the planting of appropriate wetland species; mechanized land clearing to remove non-native invasive 
exotic or nuisance vegetation; and other related activities. 
(b)  Individuals shall allow authorized representatives of DENR to make periodic inspections at any time deemed necessary in order to 
be sure that the activity being performed under authority of this general permit is in accordance with the terms and conditions 
prescribed herein. 
(c)  There shall be no interference with navigation or use of the waters by the public.  No attempt shall be made by the permittee to 
prevent the full and free use by the public of all navigable waters at or adjacent to the authorized work. 
(d)  This permit shall not be applicable to proposed construction where the DENR has determined, based on an initial review of the 
application, that notice and review pursuant to G.S. 113A-119 is necessary because there are unresolved questions concerning the 
proposed activity’s impact on adjoining properties or on water quality; air quality; coastal wetlands; cultural or historic sites; wildlife; 
fisheries resources; or public trust rights. 
(e)  At the discretion of DCM staff, review of individual project requests shall be coordinated with Division of Marine Fisheries or 
Wildlife Resources CommissionDENR personnel. This coordination may result in a construction moratorium during periods of 
significant biological productivity and/or critical life stages of fisheries resources. 
(f)  This permit shall not eliminate the need to obtain any other required state, local, or federal authorization. 
(g)  Development carried out under this permit shall be consistent with all local requirements, AEC Guidelines, and local land use 
plans current at the time of authorization. 
 
History Note: Authority G.S. 113A-107; 113A-118.1; 

Eff. October 1, 2004. 

 

 

15A NCAC 7H .2605 SPECIFIC CONDITIONS 
(a)  This general permit shall be applicable only for the construction of mitigation banks or in-lieu fee mitigation projectsmitigation 
site proposals made by the North Carolina Ecosystem Enhancement Program or North Carolina Wetlands Restoration Program. 
(b)   No excavation or filling of any submerged aquatic vegetation shall be authorized by this general permit. 
(c)  The need to cross wetlands in transporting equipment shall be avoided or minimized to the maximum extent practicable.  If the 
crossing of wetlands with mechanized or non-mechanized construction equipment is necessary, track and low pressure equipment or 
temporary construction mats shall be utilized for the area(s) to be crossed. The temporary mats shall be removed immediately upon 
completion of construction. 
(d)  No permanent structures shall be authorized by this general permit, except for signs, fences, water control structures, or those 
structures needed for site monitoring or shoreline stabilization of the mitigation site. 
(e)  This permit does not convey or imply approval of the suitability of the property for compensatory mitigation for any particular 
project.  The use of any portion of the site as compensatory mitigation for future projects shall be determined in accordance with the 
regulatory policies and procedures in place at the time such a future project is authorized. 
(f)  The authorized work shall result in a net increase in coastal resource functions and values. 
(g)  The entire mitigation bank or in-lieu fee project site shall be protected in perpetuity in its mitigated state and shall be owned by 
the permittee or its approved designee. An appropriate conservation easement, deed restriction or other appropriate instrument shall be 
attached to the title for the subject property. 
(h)  The Division of Coastal Management shall be provided copies of all monitoring reports prepared for the authorized mitigation 
bank or in-lieu fee project site. 
(i)  If water control structures or other hydrologic alterations are proposed, such activities shall not increase the likelihood of flooding 
any adjacent property. 
(j)  Appropriate sedimentation and erosion control devices, measures or structures shall be implemented to ensure that eroded 
materials do not enter adjacent wetlands, watercourses and property (e.g. silt fence, diversion swales or berms, sand fence, etc.). 
(k)  If one or more contiguous acre of property is to be graded, excavated or filled, the applicant shall file an erosion and 
sedimentation control plan with the Division of Energy, Mineral, and Land Resources, Land Quality Section, or government having 
jurisdiction.  The plan shall be approved prior to commencing the land-disturbing activity. 
(l)  All fill material shall be clean and free of any pollutants, except in trace quantities. 
 

History Note: Authority G.S. 113A-107; 113A-118.1; 

Eff. October 1, 2004. 
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Basic Information 
 
Agency    DENR, Division of Coastal Management (DCM) 
     Coastal Resources Commission 

 

Citations and Titles    15A NCAC 7H .2601 – Purpose 
     15A NCAC 7H .2602 – Approval Procedures 
     15A NCAC 7H .2604 – General Conditions 

   15A NCAC 7H .2605 – Specific Conditions 
 
 
Description of the Proposed Rules Section 7H .2600 defines specific development 

requirements for the construction of wetland, stream and 
buffer mitigation sites by the NC Ecosystem Enhancement 
Program (NCEEP) or the NC Wetlands Restoration 
Program (NCWRP).  The proposed rule change amends 
language in Rules 7H .2601, 7H .2604 and 7H .2605 to 
make the General Permit available for all mitigation bank 
and in-lieu fee projects. This would also change the title of 
Section .2600 to reflect the Rule changes in this Section. 

 
 
Agency Contact Mike Lopazanski 
 Policy & Planning Section Chief 
 Mike.Lopazanski@ncdenr.gov 
 (252) 808-2808 ext 223 
 
Authority    113A-107; 113A-107(b); 113A-113(b)(6); 113A-118.1;  
     113A-119.1. 
 
Necessity The Coastal Resources Commission is proposing to amend 

its administrative rules to expand this General Permit to 
include all mitigation bank and in-lieu fee projects, and not 
only those related to the NCEEP and/or the NCWRP.  The 
proposed rule changes are consistent with G.S. 150B-
19.1(b) which requires agencies to identify existing rules 
that are unnecessary, unduly burdensome, or inconsistent 
with the principles set forth in 150B-19.1(a) and modify 
them to reduce regulatory burden. 

 
 
Impact Summary   State government:  Yes 

Local government:  No 
Substantial impact:  No 
Federal government:  No 
Private entities:  Yes 
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Summary 
 
 
In 2004, the Coastal Resources Commission (CRC) adopted Coastal Area Management Act 
(CAMA) General Permit 15A NCAC 7H .2600 for the construction of wetland, stream and 
buffer mitigation sites by the North Carolina Ecosystem Enhancement Program (NCEEP) or the 
North Carolina Wetlands Restoration Program (NCWRP).  This General Permit was adopted 
based upon assurances that the development of mitigation sites by the NCEEP and/or the 
NCWRP would involve significant pre-project coordination with relevant review agencies and 
would contain numerous pre- and post-project checks and balances, ensuring that these 
mitigation projects were compatible with the goals and objectives of the Coastal Area 
Management Act. 
 
Since the adoption of this General Permit, the U.S. Environmental Protection Agency has 
implemented new guidance on compensatory mitigation banks and in-lieu fee projects.  This 
guidance requires all mitigation bank and in-lieu fee projects in North Carolina, including 
NCEEP and NCWRP projects, to undergo significant agency coordination prior to obtaining 
final regulatory approvals. Staff from the Division of Coastal Management  (DCM) are involved 
in this coordination effort for any such project located within the coastal zone.  Due to the level 
of DCM staff involvement in reviewing these mitigation projects, the Coastal Resources 
Commission is proposing to make the General Permit available for all mitigation bank and in-
lieu fee projects, not just the NCEEP and NCWRP. 
 
The economic impacts of this proposed rule change are potential benefits to private entities 
developing compensatory mitigation banks and in-lieu fee projects.  Although there is no 
difference in the fee for a General versus a Major permit for these types of projects (both have an 
application fee of $400), applicants for compensatory mitigation projects will save the cost of 
design drawings (up to $1,000) that are normally required to accompany a Major Permit 
application.  Project applicants will also realize a time savings as the proposed amendments will 
allow these projects to be permitted within a few days under the General Permit process as 
opposed to 75 days under the Major Permit process.  In addition, state and federal agencies will 
realize a time savings by not having to review these projects under the Major Permit process 
thereby devoting more time to other project reviews.  Over the past 10 years, the Division has 
permitted four mitigation projects.  Based on agency staff experience, it is expected that project 
applications will increase to one per year due to shortened review time.  Therefore, in four years 
DCM will approve the same number of projects as they did before in 10 years.  Assuming no 
change in the permit fee and that the cost of the design drawing will increase with inflation 
(annual rate of 1.7%), the financial benefits to mitigation banks and in-lieu fee projects for would 
be close to $3,000 for four projects.  As mentioned above, there would be additional time savings 
from the shortened review process.  The impact is not expected to be substantial. 
   
These amendments will have no impact on NC Department of Transportation (NC DOT) 
projects, local governments or the federal government.  It is estimated that DCM will see 
additional fee revenue of $400 in some years due to applications going through a faster review 
process. DCM and other state/federal permit review agencies will realize a time-savings benefit 
by not having to review applications for compensatory mitigation banking or in-lieu fee projects 
under the more rigorous Major Permit process. 
 
The proposed effective date of these amendments is August 1, 2014.  
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Introduction and Purpose 
 
In 2004, the Coastal Resources Commission (CRC) adopted Coastal Area Management Act 
(CAMA) General Permit 15A NCAC 7H.2600 for the construction of wetland, stream and buffer 
mitigation sites by the North Carolina Ecosystem Enhancement Program (NCEEP) or the North 
Carolina Wetlands Restoration Program (NCWRP).  The NCEEP was formed to reinvent the 
way North Carolina was handling compensatory wetland mitigation projects.  The goal of the 
NCEEP was to approach mitigation more on an ecosystem basis rather than focus on small 
mitigation sites.  Another anticipated benefit of the NCEEP model is that applicants needing 
compensatory wetland mitigation could utilize the NCEEP's mitigation services and take the 
mitigation out of the permit process.  For example, if NCDOT was building a new road that 
needed mitigation, part of the plan and permit would have to include the wetland mitigation 
component which leads to delays in permit acquisition.  The NCEEP process takes the mitigation 
out of the individual permit stage and puts it in the hands of a DENR agency, providing DENR 
regulatory agencies with assurances that it will be done in the proper manner. 
 
The CAMA General Permit was adopted based upon assurances that the development of 
mitigation sites by the NCEEP and/or the NCWRP would involve significant pre-project 
coordination with relevant review agencies and would contain numerous pre- and post-project 
checks and balances, ensuring that these mitigation projects were compatible with the goals and 
objectives of the Coastal Area Management Act. 
 
Mitigation banking projects undertaken by private entities are currently not eligible for review 
and approval through this General Permit.  Private entities are required to go through the Major 
Permit process which includes review of the planned mitigation activities.  The major permit 
application requires an extensive review (up to 75 days) as well as submission of design work to 
be included with the project application.  Based on DCM staff experience, this design work adds 
approximately $1,000 to the cost of the project. 
 
Since the adoption of this General Permit, the U.S. Environmental Protection Agency has 
implemented new guidance on compensatory mitigation banks and in-lieu fee projects.  This 
guidance requires all mitigation bank and in-lieu fee projects in North Carolina, including 
NCEEP and NCWRP projects, to undergo significant up-front agency coordination prior to 
obtaining final regulatory approvals.  Staff from the Division of Coastal Management are 
involved in this coordination effort for any such project located within the coastal zone.  The 
level of review required for non-NCEEP/NCWRP mitigation activities now provides the same 
level of assurance that projects are compatible with the goals and objectives of the Coastal Area 
Management Act.  The CRC is therefore proposing to expand this General Permit to include all 
mitigation bank and in-lieu fee projects, and not just those related to the NCEEP and/or the 
NCWRP.  This will allow these projects to be permitted within a few days as opposed to 75 days 
saving applicants time.  Applicants for mitigation projects will save the cost of design drawings 
(up to $1,000) normally required with the Major Permit application.  In addition, state and 
federal agencies will realize time savings by not having to review these projects under the Major 
Permit process thereby devoting to other project reviews.   
 
Over the past 10 years, the Division has permitted one mitigation project every two to three 
years.  Based on agency staff experience, it is expected that project applications will increase to 
one per year due to the shortened permit application review process.  Therefore, in four years 
DCM will approve the same number of projects as they did before in 10 years.  Assuming no 
change in the permit fee and that the cost of the design drawing will increase with inflation 
(annual rate of 1.7%), the financial benefits to mitigation banks and in-lieu fee projects for would 
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be close to $3,000 for four projects.  As mentioned above, there would be additional time savings 
from the shortened review process.  The impact is not expected to be substantial.  
 
 
Description of Rule Amendment 
 
 
15A NCAC 7H .2601includes the title and purpose of the General Permit. Deleting references to 
the Ecosystem Enhancement Program and the Wetlands Restoration Program will allow use of 
the General Permit for mitigation banking and in-lieu fee projects in general.  The eligible 
activities have been broadened to incorporate new ideas and techniques associated with 
compensatory mitigation projects. 
 
DCM staff experience with mitigation projects over the past 10 years have shown that there are 
often complicating factors such as incorporating the growing season for wetland plantings that 
can delay construction of mitigation projects.  For this reason, 15A NCAC 7H .2602 is being 
proposed for amendment to allow one year for the construction to begin rather than only six 
months.  This change would afford applicants flexibility in completing their projects since they 
will not need to time their permit application with the growing season. 
 
15A NCAC 7H. 2604 General Conditions originally attempted to incorporate an exhaustive list 
of possible mitigation activities.  However, DCM experience over the last 10 years has shown 
that such a list was limiting and the intention is now to foster new ideas and the utilization of 
new technologies to increase the success rate of mitigation projects.  For this reason, the list of 
specific activities is being deleted. 
 
Proposed amendments to 15A NCAC 7H .2605 Specific Condition address conditions associated 
with mitigation banks and in-lieu fee mitigation projects generally rather than those conducted 
only by the NCEEP and NCWRP.  Other minor changes are also included. 
 
Based on these Rule amendments the title of Section .2600 is amended to reflect these changes.  
 
Cost or Neutral Impacts 
 
 
Private Property Owners: 
 
The proposed rule amendments would only apply to entities developing mitigation banks or in-
lieu fee projects and not individual property owners.  Mitigation in the coastal area is only 
allowed if there is an overriding public benefit.  It is therefore unlikely that individual property 
owners would purchase mitigation credits from such projects.   
 
NC Department of Transportation (NC DOT): 
 
Pursuant to G.S. 150B-21.4, the proposed amendments to 15A NCAC 7H .2601, 7H .2602, 7H 
.2604, 7H .2605 and Section .2600 will not affect environmental permitting for the NC DOT.  
However, NC DOT could possibly take advantage of additional mitigation opportunities afforded 
by an increase in the number of mitigation banks.  This may decrease the permitting time 
required for NC DOT projects and result in time savings. 
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Local Government: 
 
Local governments are generally not involved in the construction of mitigation banks or in-lieu 
fee projects.  However, local governments could possibly take advantage of additional mitigation 
opportunities afforded by an increase in the number of mitigation banks.  This may decrease the 
permitting time required for local projects and result in time savings. 
 
 
Division of Coastal Management (DCM): 
 
DCM’s permit review process will not be changed by these amendments.  The U.S. 
Environmental Protection Agency has implemented new guidance on compensatory mitigation 
banks and in-lieu fee projects.  This guidance requires all mitigation bank and in-lieu fee projects 
in North Carolina, including NCEEP and NCWRP projects, to undergo significant up-front 
agency coordination prior to obtaining final regulatory approvals.  Staff from the Division of 
Coastal Management are involved in this coordination effort for any such project located within 
the coastal zone.  While there may be a modest increase in the number of projects reviewed (one 
per year) it is not expected to significantly increase the overall permit review load of the agency.  
It is estimated that the Division could see an increase in permit fees of $400 in some years due to 
processing applications faster. 
 
 
Cost/Benefits Summary 
 
Private Sector: 
 
The amended rules for the construction of wetland, stream and buffer mitigation projects would 
apply to entities in the mitigation banking business.  Over the past 10 years, the Division of 
Coastal Management has reviewed an average of one mitigation project every two to three years.  
Expansion of the General Permit for use by private entities in addition to the NCEEP and 
NCWRP is anticipated to result in a shorter application process and a fast rate of review of one 
project per year.   
 
The economic impacts of these proposed rule changes are potential financial benefits to private 
entities developing compensatory mitigation banks and in-lieu fee projects.  Applicants for 
compensatory mitigation projects will save the cost of design drawings (up to $1,000) normally 
required with the Major Permit application.  Project applicants will also realize a time savings as 
the proposed amendments will allow these projects to be permitted within a few days under the 
General Permit process as opposed to 75 days under the Major Permit process.  In addition, state 
and federal agencies will realize a time savings by not having to review these projects under the 
Major Permit process thereby devoting more time to other project reviews.  Over the past 10 
years, the Division has permitted one mitigation project every two to three years.  Based on 
agency staff experience, it is expected that project applications will increase to one per year due 
to shortened review time.  Therefore, in four years DCM will approve the same number of 
projects as they did before in 10 years.  Assuming no change in the permit fee and that the cost 
of the design drawing will increase with inflation (annual rate of 1.7%), the financial benefits to 
mitigation banks and in-lieu fee projects for would be close to $3,000 for four projects.  As 
mentioned above, there would be additional time savings from the shortened review process.  
The impact is not expected to be substantial. 
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APPENDIX A 
 
 
 

SECTION .2600 – GENERAL PERMIT FOR CONSTRUCTION OF MITIGATION BANKS AND 
IN-LIEU FEE MITIGATION PROJECTS OF WETLAND, STREAM AND BUFFER 

MITIGATION SITES BY THE NORTH CAROLINA ECOSYSTEM ENHANCEMENT 
PROGRAM OR THE NORTH CAROLINA WETLANDS RESTORATION PROGRAM 

 

15A NCAC 7H .2601 PURPOSE 

This general permit shall allow for the construction of mitigation banks and in-lieu fee mitigation projectsof 
wetland, stream and buffer mitigation sites by the North Carolina Ecosystem Enhancement Program or the North 
Carolina Wetlands Restoration Program.  This permit shall be applicable only for activities resulting in net increases 
in aquatic resource functions and services.  These activities include; restoration, enhancement, and establishment of 
tidal and non-tidal wetlands and riparian areas, the restoration and enhancement of non-tidal streams and other non-
tidal open waters, and the rehabilitation or enhancement of tidal streams, tidal wetlands, and tidal open waters. This 
permit shall be applicable only where the restoration, creation or enhancement of a wetland, stream or buffer system 
is proposed.  However, this This permit shall not apply within the Ocean Hazard System of Areas of Environmental 
Concern (AEC) or waters adjacent to these AECs with the exception of those portions of shoreline within the Inlet 
Hazard Area AEC that feature characteristics of Estuarine Shorelines.  Such features include the presence of wetland 
vegetation, lower wave energy, and lower erosion rates than in the adjoining Ocean Erodible Area. 
 

History Note: Authority G.S. 113A-107; 113A-118.1; 

Eff. October 1, 2004. 

 

15A NCAC 7H .2602 APPROVAL PROCEDURES 

(a)   The applicant shall contact the Division of Coastal Management (DCM) and request approval for development.  
The applicant shall provide information on site location, a mitigation plan outlining the proposed mitigation 
activities, and the applicant’s name and address. 
(b)  The applicant shall provide either confirmation that a written statement has been obtained signed by the adjacent 
riparian property owners indicating that they have no objections to the proposed work, or confirmation that the 
adjacent riparian property owners have been notified by certified mail of the proposed work.  Such notice shall 
instruct adjacent property owners to provide any comments on the proposed development in writing for 
consideration by permitting officials to the Division of Coastal Management within 10 days of receipt of the notice, 
and, indicate that no response shall be interpreted as no objection.   
(c)  DCM staff shall review all comments and determine, based on their relevance to the potential impacts of the 
proposed project, if the proposed project meets the requirements of the rules in this Section 
(d)  No work shall begin until a meeting is held with the applicant and appropriate Division of Coastal Management 
representative.  Written authorization to proceed with the proposed development shall be issued.  Construction of the 
mitigation site shall be started within 180 365 days of the issuance date of this permit or the general authorization 
expires and it shall be necessary to re-examine the proposed development to determine if the general authorization 
shall be reissued. 
 

History Note: Authority G.S. 113A-107; 113A-118.1; 

Eff. October 1, 2004. 

 

 

15A NCAC 7H .2604 GENERAL CONDITIONS 

(a)  This permit authorizes only the following those activities associated with the construction of mitigation banks 
and in-lieu fee mitigation projects. wetland, stream or buffer restoration: creation or enhancement projects 
conforming to the standards herein; the removal of accumulated sediments; the installation, removal and 
maintenance of small water control structures, dikes, and berms; the installation of current deflectors; the placement 
of in-stream habitat structures; modifications of the stream bed or banks to restore or create stream meanders; the 
backfilling of artificial channels and drainage ditches; the removal of existing drainage structures; the construction 
of small nesting islands; the construction of open water areas; the construction of oyster habitat over unvegetated 
bottom in tidal waters; the planting of submerged aquatic vegetation; activities needed to reestablish vegetation, 
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including plowing or discing for seed bed preparation and the planting of appropriate wetland species; mechanized 
land clearing to remove non-native invasive exotic or nuisance vegetation; and other related activities. 
(b)  Individuals shall allow authorized representatives of DENR to make periodic inspections at any time deemed 
necessary in order to be sure that the activity being performed under authority of this general permit is in accordance 
with the terms and conditions prescribed herein. 
(c)  There shall be no interference with navigation or use of the waters by the public.  No attempt shall be made by 
the permittee to prevent the full and free use by the public of all navigable waters at or adjacent to the authorized 
work. 
(d)  This permit shall not be applicable to proposed construction where the DENR has determined, based on an 
initial review of the application, that notice and review pursuant to G.S. 113A-119 is necessary because there are 
unresolved questions concerning the proposed activity’s impact on adjoining properties or on water quality; air 
quality; coastal wetlands; cultural or historic sites; wildlife; fisheries resources; or public trust rights. 
(e)  At the discretion of DCM staff, review of individual project requests shall be coordinated with Division of 
Marine Fisheries or Wildlife Resources CommissionDENR personnel. This coordination may result in a 
construction moratorium during periods of significant biological productivity and/or critical life stages of fisheries 
resources. 
(f)  This permit shall not eliminate the need to obtain any other required state, local, or federal authorization. 
(g)  Development carried out under this permit shall be consistent with all local requirements, AEC Guidelines, and 
local land use plans current at the time of authorization. 
 
History Note: Authority G.S. 113A-107; 113A-118.1; 

Eff. October 1, 2004. 

 

 

15A NCAC 7H .2605 SPECIFIC CONDITIONS 

(a)  This general permit shall be applicable only for the construction of mitigation banks or in-lieu fee mitigation 
projectsmitigation site proposals made by the North Carolina Ecosystem Enhancement Program or North Carolina 
Wetlands Restoration Program. 
(b)   No excavation or filling of any submerged aquatic vegetation shall be authorized by this general permit. 
(c)  The need to cross wetlands in transporting equipment shall be avoided or minimized to the maximum extent 
practicable.  If the crossing of wetlands with mechanized or non-mechanized construction equipment is necessary, 
track and low pressure equipment or temporary construction mats shall be utilized for the area(s) to be crossed. The 
temporary mats shall be removed immediately upon completion of construction. 
(d)  No permanent structures shall be authorized by this general permit, except for signs, fences, water control 
structures, or those structures needed for site monitoring or shoreline stabilization of the mitigation site. 
(e)  This permit does not convey or imply approval of the suitability of the property for compensatory mitigation for 
any particular project.  The use of any portion of the site as compensatory mitigation for future projects shall be 
determined in accordance with the regulatory policies and procedures in place at the time such a future project is 
authorized. 
(f)  The authorized work shall result in a net increase in coastal resource functions and values. 
(g)  The entire mitigation bank or in-lieu fee project site shall be protected in perpetuity in its mitigated state and 
shall be owned by the permittee or its approved designee. An appropriate conservation easement, deed restriction or 
other appropriate instrument shall be attached to the title for the subject property. 
(h)  The Division of Coastal Management shall be provided copies of all monitoring reports prepared for the 
authorized mitigation bank or in-lieu fee project site. 
(i)  If water control structures or other hydrologic alterations are proposed, such activities shall not increase the 
likelihood of flooding any adjacent property. 
(j)  Appropriate sedimentation and erosion control devices, measures or structures shall be implemented to ensure 
that eroded materials do not enter adjacent wetlands, watercourses and property (e.g. silt fence, diversion swales or 
berms, sand fence, etc.). 
(k)  If one or more contiguous acre of property is to be graded, excavated or filled, the applicant shall file an erosion 
and sedimentation control plan with the Division of Energy, Mineral, and Land Resources, Land Quality Section, or 
government having jurisdiction.  The plan shall be approved prior to commencing the land-disturbing activity. 
(l)  All fill material shall be clean and free of any pollutants, except in trace quantities. 
 

History Note: Authority G.S. 113A-107; 113A-118.1; 

Eff. October 1, 2004. 
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CRC-14-05 

February 9, 2014 
 
MEMORANDUM 
 
TO: Coastal Resources Commission 
 
FROM: Mike Lopazanski 
 
SUBJECT: Science Panel Assessment of Mad Inlet and Public Comments on 15A   
 NCAC 7H .0304 – Inlet Hazard Areas and Unvegetated Beach Designations 

At the December 12, 2013 meeting, the Commission was presented with a preliminary 
review of the public comments associated with proposed changes to the Inlet Hazard 
Area (IHA) designation at Mad Inlet and the Unvegetated Beach designation in the 
vicinity of Hatteras Village.  The Commission was advised that the de-designation of 
Mad Inlet as an IHA had generated local interest with many Sunset Beach citizens and 
the Town opposed to its removal.  During the ensuing discussion, questions were raised 
as to what degree the Science Panel assessed the conditions at Mad Inlet during the 
2010 IHA Boundary Update study.  The CRC requested that the Science Panel re-
assess the conditions at Mad Inlet and provide the Commission with information 
regarding its status as an inlet. 

The Science Panel met on February 4th to discuss the issue and review information 
(photos, migration trends, historical shorelines, etc.) provided by Spencer Rogers and 
Dr. Bill Cleary.  The Panel was also provided with the Mad Inlet excerpt from the original 
1978 IHA study, the 2010 IHA Update Report, the current Mad Inlet IHA boundary, a 
recent assessment of Mad Inlet by Spencer Rogers, and public comments that have 
specific concerns regarding data or technical issues. Prior to beginning their 
discussions, the public was invited to comment at which time several citizens of Sunset 
Beach expressed their views on the proposed rule amendment as well as their 
perceptions of Mad Inlet.  The meeting was attended by the DCM Director and CRC 
Chair. 
 
Spencer Rogers presented information on the past history of Mad Inlet focusing on how 
construction of the Intracoastal Waterway (ICW) in the 1930s significantly changed the 
hydrodynamics of the area.  The more efficient circulation provided by the ICW channel 
allowed larger, more efficient inlets (particularly those that were dredged for navigation) 
to increase the volume of tidal circulation.  That increased the stability of larger inlets 
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but reduced the tidal volume flowing through smaller inlets which makes them less 
stable and prone to closure.  The construction of the Little River Inlet jetties completed 
in the 1980s also interrupted the natural dynamics of the creeks associated with Mad 
Inlet.  He further added that the engineering that occurred at Tubbs Inlet also 
contributes to the factors that will prevent Mad Inlet from reopening on a long-term 
basis.  Tubbs Inlet was artificially closed in 1969 and reopened a year later about a mile 
to the northeast which was a factor in an increased sand supply to Sunset Beach. This 
resulted in an extended period of accretion and increased sand transport in the vicinity 
of Mad Inlet.  
 
Dr. Bill Cleary presented his analysis noting that since 1905, there have been 
substantial changes to the tidal basin.  He presented a time series of photos from his 
inlet studies that show that while the main channel opened during Hurricane Hazel, 
there was dramatic filling of the tidal basin. Dr. Cleary stated that washovers occur 
constantly, which begins to the fill the marsh, further reducing the tidal prism keeping 
the inlet open.  He stated that due to the filling, a breach would be more likely to occur 
west of Bird Island rather than cut across the marsh at the location of Mad Inlet.  He 
stated that Mad Inlet is no longer an inlet. 
 
The Panel discussed the time it takes to close an inlet and how a large body of water is 
required to maintain a tidal prism necessary to keep the inlet open.  The Panel 
considered shoreline variability associated Little River Inlet but noted that the variability 
disappears at the point of reaching the former location of Mad Inlet.  Also discussed 
were similar areas on Topsail Island and the Outer Banks that have breached but did 
not form persistent inlets.  The Panel agreed the area of former Mad Inlet is subject to 
being overwashed or breached; however, the estuary behind this location has filled in to 
the extent that conditions have been diminished, or no longer exist that could support 
the long-term reopening of Mad Inlet.  They agreed that it is a hazard area but that it 
was similar to other low lying areas along the coast that are subject to overwash or 
breaching but are not IHAs and are not likely to re-open based on current knowledge. 
 
Panel members unanimously agreed to make the following recommendations to the 
Commission: 

 Mad Inlet is not presently an inlet and is not likely to persist as a viable inlet. 
 The present Inlet Hazard Areas are severely out of date and need to be updated. 
 Other high hazard areas that should be addressed by the Commission are areas 

subject to overwash potential and ephemeral inlet formation or breaching. 

Summary of Rule Change 

The proposed amendments affect two sections within 15A NCAC 07H .0304 – Areas of 
Environmental Concern (AECs) within Ocean Hazard Areas.  These rules define and 
establish AECs that are considered to be within the Ocean Hazard Areas along the 



 

state’s ocean shoreline.  Ocean Hazard Area AECs include the Ocean Erodible Area, 
High Hazard Flood Area, Inlet Hazard Area and the Unvegetated Beach Area.   
 
The first change is to 07H .0304(4) related to the Unvegetated Beach (UB) AEC 
designation.  The Commission may designate areas where no stable natural vegetation 
is present as an Unvegetated Beach AEC on either a temporary or permanent basis.  
Such a designation allows the establishment of a measurement line used to determine 
setbacks for oceanfront development.  In May 2004, the CRC approved the UB 
designation as a temporary measurement line used in place of the actual first line of 
stable and natural vegetation after the loss of vegetation from Hurricane Isabel 
(September 2003).  The only oceanfront community currently with an UB designation is 
Hatteras Village and this proposed rule change would remove the UB designation from 
the Village.  The removal the UB designation near Hatteras Village is necessary as the 
vegetation line has exhibited recovery since 2004 and can once again be used for 
setback determinations.   
 
The second change removes the Inlet Hazard Area designation for Mad Inlet.  The Inlet 
Hazard Area (IHA) designations are based on a 1978 study (minor amendments in 
1981) of areas that are subject to the dynamic influence of ocean inlets.  Mad Inlet, 
which closed in 1997, previously separated Sunset Beach and Bird Island (part of the 
NC Coastal Reserve system).  As part of the CRC Science Panel’s ongoing review of 
the State’s 12 developed inlets, the Panel opted not to review the boundary for the 
former Mad Inlet as it was generally accepted that the inlet would not reopen.  Removal 
of the IHA designation will allow property owners to develop under the more common 
oceanfront development standards as opposed to the more restrictive IHA standards. 
 
The public comment period for both these rule changes ended on December 12, 2013.  
The fiscal analysis (attached) was approved by DENR and OSBM. While the 
Commission was briefed on public comments received at the public hearings and 
written comments received prior to the December 12th meeting, additional comments 
were received by the end of the public comment period and have been incorporated in 
the summaries below. 
 
Summary of Public Comments – Mad Inlet IHA Designation 
 
A public hearing was held in Sunset Beach on November 6, 2013.  Approximately 48 
people attended.  Speakers at the hearing included local elected officials, citizens and 
an environmental advocacy organization. Eleven people spoke at the hearing with nine 
opposed to the action and two in favor.  Those opposing the action questioned the 
scientific basis for the decision (4); believed that the inlet would open again (3); 
expressed concerns regarding insurance (3); that there have been no recent storms (3); 
it would be detrimental to sea turtles and wildlife (1); concerned about potential impacts 
of development on Bird Island Coastal Reserve (1); concerned with the potential impact 



 

of a terminal groin on Ocean Isle Beach (3); would only benefit a few property owners 
(5); and would change the character of Sunset Beach (1). The two speakers in favor of 
the action spoke of the years of accretion in the area, the stability afforded by jetties at 
Little River Inlet, and that it would be an asset to Sunset Beach. 
 
The Division has received 40 written comments.  Out of the 40 responses, all but one 
has been opposed to the action.  The comments express concern that the inlet will re-
open (10); concerns regarding insurance (5); the impact of future storms (18); it would 
be detrimental to sea turtles and wildlife (6); question the scientific basis for the decision 
(9); potential threat to Bird Island Coastal Reserve (12), potential impact of a terminal 
groin on Ocean Isle Beach (9); an interest in keeping the area pristine (10); the potential 
effects of sea-level rise (4); would only benefit a few property owners (12); detrimental 
impact of increased development (11); the area is not an inlet (1). 
 
Summary of Public Comments – Hatteras Village Unvegetated Beach Designation 
A public hearing was held November 12, 2013 in Hatteras Village.  One person spoke.  
Beth Midgett thanked the Commission and Division for establishing the measurement 
line.  She also expressed support for allowing the vegetation line to re-establish. No 
written comments have been received. 
 
Staff Response to Public Comments 
Many of the comments reference the physical conditions of the site as an inlet or its 
possibility of again becoming an inlet.  These comments also include questions 
regarding the analysis of those conditions that led to the recommendation to remove the 
IHA designation.  The Commission has asked the Science Panel to reconsider the area 
and the Panel found that Mad Inlet is not presently an inlet and is not likely to persist as 
a viable inlet.  This supports the original finding of the 2010 IHA Boundaries Update that 
the threat of the inlet reopening is no higher than the creation of new inlets through the 
breaching process associated with storms that historically have occurred along the 
State’s barrier islands.  IHA designation is not meant to preclude development entirely.  
The intention is to limit the scale of development (through density and size restrictions) 
in natural-hazard areas that are especially vulnerable to erosion, flooding and other 
adverse effects of sand, wind, and water because of their proximity to dynamic ocean 
inlets. Should the IHA designation be removed, the area would be subject to the same 
restrictions and development standards as similar oceanfront areas of the coast 
including development setbacks, dune protection and federal flood protection 
requirements.  In addition, the area remains subject to the requirements of the federal 
Coastal Barriers Resources Act.  While this federal designation does not prevent or 
impose restrictions on development, it does prohibit the expenditure of federal funds 
and denies federal flood insurance in the area. 
 



 

Proposed Amendments to 15A NCAC 07H .0304 AECS WITHIN OCEAN HAZARD AREAS 

The ocean hazard AECs contain all of the following areas: 

(1) Ocean Erodible Area.  This is the area in which there exists a substantial possibility of excessive 

erosion and significant shoreline fluctuation.  The seaward oceanward boundary of this area is the 

mean low water line.  The landward extent of this area is determined as follows: 

 (a) a distance landward from the first line of stable and natural vegetation as defined 

in 15A NCAC 07H .0305(a)(5) to the recession line that would be established by 

multiplying the long-term annual erosion rate times 60, provided that, where there has 

been no long-term erosion or the rate is less than two feet per year, this distance shall be 

set at 120 feet landward from the first line of stable natural vegetation.  For the purposes 

of this Rule, the erosion rates are the long-term average based on available historical data.  

The current long-term average erosion rate data for each segment of the North Carolina 

coast is depicted on maps entitled “2011 Long-Term Average Annual Shoreline Rate 

Update” and approved by the Coastal Resources Commission on May 5, 2011 (except as 

such rates may be varied in individual contested cases, declaratory or interpretive 

rulings).  In all cases, the rate of shoreline change shall be no less than two feet of erosion 

per year. The maps are available without cost from any local permit officer Local Permit 

Officer or the Division of Coastal Management; and  

 (b) a distance landward from the recession line established in Sub-Item (1)(a) of this 

Rule to the recession line that would be generated by a storm having a one percent chance 

of being equaled or exceeded in any given year. 

(2) The High Hazard Flood Area.  This is the area subject to high velocity waters (including hurricane 

wave wash) in a storm having a one percent chance of being equaled or exceeded in any given 

year, as identified as zone V1-30 on the flood insurance rate maps of the Federal Insurance 

Administration, U.S. Department of Housing and Urban Development.  

(3) Inlet Hazard Area.  The inlet hazard areas are natural-hazard areas that are especially vulnerable to 

erosion, flooding and other adverse effects of sand, wind, and water because of their proximity to 

dynamic ocean inlets.  This area extends landward from the normal mean low water line a distance 

sufficient to encompass that area within which the inlet shall, shall migrate, based on statistical 

analysis, migrate, and shall consider such factors as previous inlet territory, structurally weak areas 

near the inlet and external influences such as jetties and channelization.  The areas identified as 

suggested Inlet Hazard Areas included in the report entitled INLET HAZARD AREAS, The Final 

Report and Recommendations to the Coastal Resources Commission, 1978, as amended in 1981, 

by Loie J. Priddy and Rick Carraway are incorporated by reference without future changes and are 

hereby designated as Inlet Hazard Areas except that the Cape Fear Inlet Hazard Area as shown on 



 

the map does not extend northeast of the Baldhead Island marina entrance channel.  These areas 

are extensions for: 

(a) the Cape Fear Inlet Hazard Area as shown on the map does not extend northeast of the 

Bald Head Island marina entrance channel; and 

 (b) the former location of Mad Inlet, which closed in 1997. 

In all cases, the Inlet Hazard Area shall be an extension of the adjacent ocean erodible areas and in 

no case shall the width of the inlet hazard area are not be less than the width of the adjacent ocean 

erodible area.  This report is available for inspection at the Department of Environment and 

Natural Resources, Division of Coastal Management, 400 Commerce Avenue, Morehead City, 

North Carolina.  Photo copies are available at no charge. 

(4) Unvegetated Beach Area.  Beach areas within the Ocean Hazard Area where no stable natural 

vegetation is present may be designated as an unvegetated beach area Unvegetated Beach Area on 

either a permanent or temporary basis as follows: 

 (a) An area appropriate for permanent designation as an unvegetated beach area 

Unvegetated Beach Area is a dynamic area that is subject to rapid unpredictable landform 

change from wind and wave action.  The areas in this category shall be designated 

following studies by the Coastal Resources Commission. Division of Coastal 

Management. These areas shall be designated on maps approved by the Coastal 

Resources Commission and available without cost from any local permit officer Local 

Permit Officer or the Division of Coastal Management. 

 (b) An area that is suddenly unvegetated as a result of a hurricane or other major 

storm event may be designated as an unvegetated beach area Unvegetated Beach Area for 

a specific period of time.  At the expiration of the time specified by the Coastal 

Resources Commission, the area shall return to its pre-storm designation.   

The Commission designates as temporary unvegetated beach areas those oceanfront areas on 

Hatteras Island west of the new inlet breach in Dare County in which the vegetation line as shown 

on Dare County orthophotographs dated 4 February 2002 through 10 February 2002 was 

destroyed as a result of Hurricane Isabel on September 18, 2003 and the remnants of which were 

subsequently buried by the construction of an emergency berm.  This designation shall continue 

until such time as stable, natural vegetation has reestablished or until the area is permanently 

designated as an unvegetated beach area pursuant to Sub-Item 4(a) of this Rule. 

 

History Note: Authority G.S. 113A-107; 113A-113; 113A-124; 

Eff. September 9, 1977; 

Amended Eff. December 1, 1993; November 1, 1988; September 1, 1986; December 1, 1985; 



 

Temporary Amendment Eff. October 10, 1996; 

Amended Eff. April 1, 1997; 

Temporary Amendment Eff. October 10, 1996 Expired on July 29, 1997; 

Temporary Amendment Eff. October 22, 1997; 

Amended Eff. February 1, 2013; January 1, 2010, February 1, 2006; October 1, 2004;  

Amended Eff. June 1, 2014;  April 1, 2004; August 1, 1998. 

 
  



 

Proposed Amendments to 15A NCAC 07H .0304  AECS WITHIN OCEAN HAZARD AREAS 

Public Comment Record as of November 26, 2013 
 

Public Hearing 
NCAC 07H .0304 
Sunset Beach, NC 

Wednesday, November 6, 2013 5:00 p.m. 
Mike Lopazanski, Hearing Officer 

 
Mike Lopazanski called the hearing to order and Mike Lopazanski reviewed the proposed rule 
amendment and fiscal analysis. 
 
Mike Giles, NC Coastal Federation, stated the Coastal Federation is very familiar with this piece 
of property and Mad Inlet.  We will also submit written comments.  Mad Inlet has a very long 
history of migration and opening and closing.  It migrates to the east very quickly and migrates 
east and west depending on storms. The Director of the Virginia Institute of Marine Science has 
provided us with documented historical data over 60 years that shows a regular opening and 
closing of Mad Inlet.  The Science Panel opted not to review Mad Inlet due to the fact that it has 
not reopened since 1997.  Is this a scientific analysis or just because of the fact that it hasn’t 
opened since 1997?  We would to see the predicted effects of sea level rise on this proposal.  
Hurricane Sandy brushed our coast and we haven’t seen a major hurricane in this area in years.  
Mad Inlet is a ticking time bomb.  If the right storm comes in it has the potential to blow open 
and what does that do for the people that develop property there and the people that have to pay 
insurance and taxes?  The federal government is redoing the flood zones.  This is a VE area.  If 
these lots are developed, who will pay the price for that flooding?  Look at Hatteras Island and 
Smyrna or in the area of the S-Curves.  We would like to see these things addressed in this 
proposal and look forward to seeing what evidence and what data was used to take Mad Inlet out 
of the Inlet Hazard zone. 
 
Richard Hilderman of 407 37th Street Sunset Beach stated I have serious concerns about taking 
this off the endangered list.  I am an avid kayaker and I spend a tremendous amount of time 
paddling in this area.  You need to understand that there is a strong, deep tidal creek parallel to 
the dunes from 40th Street to Bird Island. If you are paddling out there you can see areas where 
the dunes are starting to break away.  You can also see on the ocean side where the dunes are 
starting to break away.  It is my opinion that all that it will take is on great big storm or several 
storms and then the dunes are going to disappear and Mad Inlet will reopen.  I don’t think you 
can see, understand or appreciate this from satellite imagery. If the people that are making this 
decision want to go back there, I would be happy to take them on a kayak tour so you can see it 
for yourself.   
 
Bill Ducker stated he agreed with the comments that Mike Giles made and would like to ask the 
Commission what the basis is for making the decision to take this designation away.  Is it 



 

scientific or does it have to do with some other request by individuals. It says in the notice that 
the CRC is proceeding to remove the inlet hazard designation from this area.  Are we to assume 
that this is a done deal? The notice also says that removal of this designation will allow property 
owners to develop under more common oceanfront development standards.  Are we to assume 
that the CRC is promoting development in areas that anyone can look at and know that it is a 
hazard of various natures?  This is all shifting sand that we are talking about and the assumption 
that the inlet will never open again is very broad and probably does not have the scientific 
explanation needed for making this conclusion.   
 
Rich Cerrato stated I have a few concerns and one primarily is the government on one hand is 
trying to preserve the coast and on the other they are trying to over-develop the coast with all of 
the restrictions that we have faced because of Hurricane Sandy.  Can you please help me 
understand who the architect of this is? How is this formulated and who are the parties that seem 
to have a financial interest in this?  I recognize that this is Mad Inlet but this seems to be a mad 
decision.  I think the citizens of Sunset Beach are so concerned about the preservation of their 
coast and we are now being faced with terminal groins and we seem to be overdeveloping the 
coastline. I can’t speak for most of the citizens, I can only speak for myself but I am truly 
concerned about the invasion of our coastline and the dangers that we will face as a result of it.  I 
wish you could provide with who is the architect of this idea and what is the purpose other than 
development.   
 
Mark Benton of 409 40th Street said we are all tapping around the question.  We all know Mr. 
Gore owns the property and wants to develop the property.  Mr. Gore, it would fundamentally 
change the look of Sunset Beach forever.  I have been here for fifty years.  Why take the risk?  I 
am from New Jersey originally and I Sandy opened places that have never been open.  Mr. Gore 
doesn’t need the money.  Why are we changing the inlet? 
 
Katie Hovermale of Bay Street Sunset Beach stated in the material I have read the CRC is 
amending this rule and it is considered highly unlikely by the Science Panel on Coastal Hazards 
that Mad Inlet will reopen under current conditions.  It also says that it is generally accepted that 
the inlet will not reopen. Has the CRC’s Science Panel visited the area or is it based on 
information from aerial photos?  
 
Sammy Varnum stated you say that there are 120 something property owners that are in the 
shaded inlet hazard zone.  Mr. Gore is one property owner.  He does not own everything in the 
shaded area.  We have storms. Hurricane Hazel opened up several inlets and we closed them.  If 
we have a big rain event and it cuts the road in two then we fix it. Don’t freak out. The inlet is 
not there.  There are 120 some property owners in the area.   
 
Mark Benton stated Mr. Gore has the largest, open piece of land.  Most of the property owners 
are single-family home owners with established homes.  If you allow this to be built on then 
there will be new structures oceanfront that will disturb the turtle nests and the flow of the inlet. 
It may never open again, but what if it does open again? If all of the homes are destroyed who is 



 

going to pay for that?  Whose insurance is going to go up again because we built on the 
oceanfront again and we didn’t learn from Hazel and the other storms?  
 
Bill Ducker stated as far as the inlet opening and some erosion taking place I think its a good 
example for the CRC and Science Panel to look at is the end of Ocean Isle.  The end of Ocean 
Isle has been eroding for a number of years and as far as repairing the area, all they have done is 
put up warning signs. There are obviously no funds available for that type of repair. I think the 
most important thing to consider is that this whole area is shifting sands.  To make a conclusion 
that because there hasn’t been an inlet there for 16 years is unfounded. 
 
Edward M. Gore, Sr. stated I am a second generation developer of Sunset Beach. I have been 
here all my life and I am 81 years old.  The inlet has never opened and shut in my lifetime but 
once and that was 17 years ago.  The accretion of that area that caused it to close is not because it 
was a natural thing.  It is because of the jetties at Little River Inlet to stabilize the navigation 
channel.  It has benefited Bird Island and all of Sunset Beach.  Sunset Beach is the only one on 
the coast that is accreting rather than eroding.  Mr. Ducker referred to the end of Ocean Isle and 
he must have been referring to the east end of Ocean Isle because that is where the erosion is 
occurring. What will be done in the future is not foreseeable at this time, but I would image that 
not being a hydrologist that has credentials, but watching the shifting sands as we have heard 
expressed, I see it as gathering sand that will continue as long as the jetties exist and are 
maintained by the federal government.  It is appropriate to change the designation from inlet 
hazard area to an asset area for the Town of Sunset Beach. 
 
Lynn Strandquist of 414 Sailfish stated the erosion is occurring on the west end of Ocean Isle 
and there is a house in jeopardy of falling into the ocean as we speak.  Ocean Isle is proposing 
terminal groins to prevent further erosion.  If they do that, then any and all properties 
downstream from the terminal groins will cease to accrue sand and begin to erode.  Why would 
we think about putting houses out there when the terminal groins may happen? 
 

Public Hearing 
NCAC 07H .0304 

Hatteras Village, NC 
Tuesday, November 12, 2013  5:00 p.m. 

Renee Cahoon, Hearing Officer 
 

Renee Cahoon called the hearing to order and Mike Lopazanski reviewed the proposed rule 
amendment and fiscal analysis.  

 
Beth Midgett, replacethebridgenow.com, said she would like to thank the Commission and 
Division for doing this.  When this designation happened it was an out of the box thing and 
showed that the coast is not a one size fits all case.  There is not a high erosion rate in this area 



 

and we felt we had a strong case. We appreciate being given the opportunity to let the vegetation 
re-establish.   
 
Proposed Amendment to 15A NCAC 7H .0304 AECs in Ocean Hazard Areas  
Written Comments 
 
 From: Martha Mullins [mailto:mullinsmfm@gmail.com]  
Sent: Thursday, November 07, 2013 1:18 PM 
To: Davis, Braxton C 
Subject: FW: Public Hearing on Mad Inlet 
 
Mr. Braxton, I am forwarding you a comment by a man who is very interested in the fate of Mad Inlet. I 
also am interested in that and the future of the entire island of Sunset Beach, NC. Please, with such 
instability on the coastal waters of NC that has deeply affected many of the island communities, do 
support leaving the (Mad) Inlet on the hazard list. Further development there would ruin the inlet and, in 
my opinion, Bird Island. And who knows what effect it might have on other coastal properties nearby? 
Thank you for your attention. Martha Mullins 
 
 
From: Thomas Vincenz [mailto:tvincenz@gmail.com]  
Sent: Thursday, November 07, 2013 3:52 PM 
To: Davis, Braxton C 
Cc: Noelle Kehrberg; rblevan@verizon.net; Jim Strandquist; Carol Scott 
Subject: 11/6/2013 Madd Inlet Public Hearing 
 
I was in attendance of the 11/6 meeting held at Sunset Beach, NC in regard to a proposed change, 
removing the inlet hazard designation from this area.  I strongly object to this proposed change for several 
reasons: 
1.  Property owners in coastal areas are already facing insurance cost increases of some 28%, largely 
due to the tremendous financial losses suffered from Hurricanes Katrina and Sandy.  I find it irresponsible 
for the NC Division of Coastal Management to take steps which facilitate further development of this 
already environmentally delicate area. 
2.  It appears likely that terminal groins will be constructed in the Ocean Isle Beach, NC area, which a 
number of scientists have said will likely create erosion problems in Sunset Beach.  Does the Division of 
Coastal Management really want to promote development in an area which is likely to become even more 
delicate in coming years? 
3.  Many view the west end of Sunset Beach, a nesting area for various endangered sea turtles, and an 
area of pristine beaches, to be one of southeast coastal North Carolina's greatest assets.  I cannot 
imagine a state agency taking action which could further endanger those animals, and destroy the beauty 
of this pristine area. 
4.  It was noted on several occasions during the public hearing that Madd Inlet closed in 1997, and is 
unlikely to reopen in the future.  It was not made clear on what scientific study this conclusion was drawn. 
 I would suggest, however, that we focus less on this, and more on the reality of a recent natural disaster 
(superstorm Sandy), and how a major storm would impact this area.   
 
The only driving force that I can see behind this change is a financial one for a very few property owners. 
 The certain negative impact this change would bring to the population at large far outweighs the positive 
financial benefit for a few.  Please do NOT remove the current inlet hazard designation from Madd Inlet. 
 
Thomas Vincenz 
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422 36th. Street 
Sunset Beach, NC 
 
 From: Mary Louise Williamson [mailto:mwillia502@aol.com]  
Sent: Thursday, November 07, 2013 5:14 PM 
To: Davis, Braxton C 
Subject: Mad Inlet 
 
Please reconsider any plans to remove Mad Inlet from the North Carolina division of Coastal 
Management Hazard List.  I have been visiting Sunset Beach, NC fore more than 35 years and want to 
make sure that Bird Island and Mad Inlet remain undeveloped.  The only way to insure this is by 
remaining on the hazard list. I am also concerned about any plans by Ocean Isle Beach to implement 
groins and the potential impact of erosion on Sunset Beach caused by these groins.  Look at Folly Beach, 
SC as an example... 
  
Best regards, 
  
Mary Louise Williamson 
948 Casseque Province 
Mt Pleasant, SC 29464 
843-412-2177 
 
November 7, 2013 
 
I attended yesterday the North Carolina Division of Coastal Management public hearing on the proposed 
change to remove an inlet hazard designation from a site previously occupied by Mad Inlet at the west 
end of Sunset Beach Island.  I have two main reasons why Mad Inlet shouldn’t have its designation as an 
inlet hazard removed. 

1.  I spend a tremendous amount of time paddling my kayak is this area.  There is a strong, 
deep tidal creek that runs parallel and close to the dunes from 40th Street on Sunset Beach 
out onto Bird Island.  When paddling in this area it is easy to see places where the dunes are 
opening up.  One can also see where the dunes are opening up when walking on the ocean 
side of the beach.  It is simply a matter of time before a critical storm or series of storms 
reopens Mad Inlet.  The only way to stop a potential reopening would be to block off and shut 
down the tidal creek and we don’t want to do this because that creek feeds a large are of the 
marshes.  One can’t get and understanding or appreciation of what I am stating by simply 
viewing satellite images and looking at physical data.  One must take a “hands on” approach 
and visit the area to see for his/herself.  I would be willing to arrange a kayak tour for people 
who would like to view this area before making a decision. 
 

2. As you are aware there are several beach towns looking into the possibility of using terminal 
groins to curb beach erosion.  Ocean Isle Beach is one of the towns looking into placing 
terminal groins are their island.  If this happens it will trigger beach erosion on Sunset Beach 
and make Sunset Beach Island very unstable.  This instability will increase the probability that 
Mad Inlet will reopen.  It seems to me a decision on whether to take Mad Inlet off the inlet 
hazard designation list should at least be delayed until we know how terminal groins on 
Ocean Isle Beach plays out. 
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Richard Hilderman, Ph.D. 
407 37th Street 
Sunset Beach 
910-5752452 
 
 
From: Richard Hilderman [mailto:doggenome@gmail.com]  
Sent: Wednesday, November 20, 2013 2:58 PM 
To: Davis, Braxton C 
Subject: Comments for the Commission Pertaining to taking Mad Inlet Off the Endangered List 
 
Hi Braxton, 
 
I have already submitted comments pertaining to Mad Inlet but since I sent you those comments Mike has 
sent me the two reports that recommended it closing.  Thus attached is a second comment document that 
I would like to be presented to the Commission that is meeting on Dec 12. 
 
Thanks 
Richard Hilderman, Ph.D 
  
I have reviewed the following two documents that recommend removing Mad Inlet from the Inlet Hazard 
Area designation: 

1. Inlet Hazard Areas: The Final Report and Recommendations to the Coastal Resources 
Commission.  The only reference this document makes to Mad Inlet is---Mad Inlet:  Minor, 
unstable inlet; wide excursion since 1938 (500 to 5000) makes statistical predictions weak. 

By looking at the recent Mad Inlet closing/reopening data clearly indicates why the report 
states it is a weak statistical predicition. 

        Mad Inlet Closing/Reopening 
1938-1958—closed and reopened at different location---20 years 
1958-1987-closed and reopened at different location---29 years 
1987-1992-closed and reopened at different location---5 years 
1997-2013 closed---16 years   

2. Inlet Hazard Area Boundaries Update:  Recommendations to the North Carolina Coastal 
Resources Commission.  The only reference to Mad Inlet in this report is on page 100 under 
recommendations--Adoption of this report by the CRC will also remove existing IHA boundaries 
from Mad Inlet because they have closed.  DCM and the CRC Science Panel have determined 
that the threat of Mad Inlet reopening is no higher than the creation of new inlets through the 
breaching process associated with storms that historically have occurred along the State’s barrier 
islands.   

It should be noted this report presented data for other inlets in NC but no data pertaining to Mad Inlet was 
presented. 
The question that needs to be addresed is why has Mad Inlet closed/opened five times since 1958?  The 
answer lies in the topography around Mad Inlet.  The west boundary of Mad Inlet starts at 40th Street of 
Sunset Beach and the east boundary is Bird Island.  The dunes on both the west and east boundary are 
significantly higher and deeper than the dunes in the Mad Inlet area.  Thus the Mad Inlet area is more 
unstable and prone to reopening following storms.  Looking at the dunes in the Mad Inlet area on both the 
ocean and marsh sides clearly show areas where the dunes are starting to opening up. 

mailto:doggenome@gmail.com


 

In summary, all this data doesn’t support the hypothesis that Mad Inlet won’t reopen but this data clearly 
supports the hypothesis that Mad Inlet will reopen.  Thus Mad Inlet should not be removed from the Inlet 
Hazard Area designation. 
 
Richard Hilderman, Ph.D. 
 
 
  
From: Ann Bokelman [gordon_annbokelman@hotmail.com] 
Sent: Friday, November 08, 2013 3:31 PM 
Mr. Davis, 
 
We are sending this email to express our opposition to taking Mad Inlet off of the Inlet Hazard List. Time, 
history, and aerial/satellite photos have shown that this inlet has moved many times over the years. In 
addition, the development that could take place would pose a serious threat to the Bird Island Reserve. 
 
As residents of Sunset Beach and members of Bird Island Preservation Society, we thank you for reading 
our comments. 
 
Gordon & Ann Bokelman 
404 3rd Street 
Sunset Beach, NC 28468 
 
 
  
 
Subject: Mad Inlet Public Hearing 
From: bonefish0204@sc.rr.com 

Sent: Sunday, November 10, 2013 11:27 AM 
To: "Davis, Braxton C" <Braxton.Davis@NCDENR.Gov> 
CC:  

Mr. Davis:  Unfortunately we were out of town and were unable to attend the Public Hearing. I have seen 
articles regarding the meeting and what took place. While I don't pretend to understand the process of 
how this even became an issue it appears to me that it was done out of greed by the person wanting to 
develop the land and who has a history of getting what is wants done.  It also seems like the developer 
wanted to get this issue out with a minimal amount of effort of his part and has successfully got the State 
and the residents of Sunset Beach to do the work of fighting it. 
 
I knew Mad Inlet before it filled in and if nature can do that then it can open it again. Additionally I feel that 
the NCDENR should be doing everything in it's power to protect the natural resources that we have and 
should not even consider building on land that has the potential to be destroyed by Mother Nature. This 
area should be treated with the same respect as Bird Island. 
 
Needless to say we are opposed to this proposed development and would urge you, the State and the 
NCDENR to do everything in it's power to put this issue aside. 
Respectfully. 
 
Jim and Vicky Skiff 
414 33rd Street 
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Sunset Beach, NC 28468 
 
From: Gail Powell [gspowell299@gmail.com] 
Sent: Saturday, November 09, 2013 12:26 PM 
To: Davis, Braxton C 
Subject: Mad Inlet/ Hazard List 
 
Mr. Davis, 
I have been vacationing at Sunset Beach for 40 years. I heard there is a plan to take Mad Inlet off the 
Hazard List. In this time of rising sea levels, I think this would be a foolish action.  Clearly the land there is 
unstable and should not be developed. 
Gail Powell, Ph.D 
Raleigh, NC 
 
 
 From: Pete and Noreen Thompson <petenoreen@att.net> 
To: "Braxton.Davis@ncdenr.gov" <Braxton.Davis@ncdenr.gov>  
Sent: Monday, November 11, 2013 10:56 AM 
Subject: Madd Inlet at Sunset Beach, NC 
 
Dear Mr. Braxton:  
  
Our comments below are in regard to the issue of the CRC's proposal of a rule change to the Madd Inlet 
designation (15A NCAC 07H.0304):  
In our opinion, there is no reason to believe Madd Inlet will not one day re-open. We have read literature 
of Dr. Orrin Pilky (Emeritus -- Duke University) who talks much about the constant changing of our 
coastlines. This is certainly not the time to encourage more oceanfront building by changing the current 
designation, especially because of the severe storms that have recently caused extreme damage along 
the coast. A devastation in many ways -- one being financially to the homeowner and to the Local, State 
and Federal Government. When accessing Sunset Beach, one sees a sign stating it is a "Turtle 
Sanctuary." Many nests have been located in the area in question. Clearly construction would have a 
negative impact on the turtles. The area in question abuts Bird Island which is a bird sanctuary and a 
North Carolina State Park. There is simply no good reason for the CRC to consider re-labeling the area. 
How might terminal groins, if put in place, at Ocean Isle Beach, affect Sunset Beach? We may be the only 
beach that has had the luxury of accretion, but this may not always be the case. Of the 40-50 people at 
the Hearing on November 6, only two spoke remotely in favor of the proposition, and both of them have a 
potential financial interest. There are "hundreds" of visitors to the Sunset Beach area who each year very 
much enjoy the serene walk on the beaches in this undeveloped location. The bottom line: we are against 
changing the designation being proposed. 
We appreciate you taking our comments into consideration. 
  
Sincerely, 
  
Pete and Noreen Thompson  
Property owners at Sunset Beach, NC since 1996 
Vacationing at Sunset Beach, NC since 1980 
petenoreen@att.net 
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From: John F Pagels <jpagels@vcu.edu> 
Date: Mon, Nov 11, 2013 at 11:13 AM 
Subject: Mad Inlet/SB NC 
To: braxton.davis@ncdenr.gov 
Mr. Braxton Davis 
Director, Division of Coastal Management400 Commerce Ave 
Morehead City, NC 28577 
 
Dear Mr. Davis, 
 
As property owners on Sunset Beach Island and the mainland, it was with dismay that my wife and I 
heard about the public hearing concerning potential development in the Mad Inlet area.  We were 
disappointed that we could not attend, but more importantly, that there was necessity for such a hearing 
in the first place.  We cannot imagine there would be contemplation of development of the area which 
serves as a valuable natural resource, but also serves as a natural buffer to human impacts and as an 
aesthetically critical component of greater Sunset Beach and adjoining SC land.  We suggest that nobody 
except a "few" who might personally benefit financially would be in favor of such development.  The "few" 
mentioned above is likely one individual who has controlled so much in Sunset Beach, developed nearly 
every square inch of the Island, and now apparently wants to put his tentacles around whatever remains, 
regardless of natural heritage. 
 
As a scientist I sometimes feel awkward when I tell folks we own property on a barrier island.  As a 
person who witnessed Mad Inlet when it was open, one understands the name "Mad" and the impact the 
inlet had in the past.  It could open again during an episodic weather event; bulldozers will not be the 
answer. For so many reasons, we hope this issue will not be pursued further. 
 
Cordially, 
 
John and Barb Pagels 
4425 Morehouse Terrace 
Chesterfield, VA  23832 
  
John F. Pagels, PhD 
Professor Emeritus of Biology 
Virginia Commonwealth University 
 
jpagels@vcu.edu 
 
 
From: Debra Singer-Harter [debrasingerharter@gmail.com] 
Sent: Sunday, November 17, 2013 11:32 AM 
To: Davis, Braxton C 
Subject: Mad Inlet Hazard designation should not be changed 
 
Braxton, 
 
As a 40th street home owner at Sunset Beach, I would like to comment on the proposed rule chage that 
modifies the Mad Inlet designation from inlet hazard area to an asset area. 
 
I am against it. 
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1) Other than for commercial property business profit, I do not understand the motiviation for this 
proposed designation change. 
 
2) Home Owner's property values will decrease.  Sunset Island has the distinction of a wild area which 
promotes home values. 
 
3) Wildlife populations are already greatly diminished, and to build more homes on remaining precious 
wild areas will continue to degrade the environment.  How can the town claim to be a bird and turtle 
santuary if there are greatly reduced beach areas for them to live and thrive? 
 
4) Greater numbers of people will degrade fishing populations and promote the decline of NC oceans.  
Ocean based jobs will be risked as less species are able to survive. 
 
5)  A long term plan should consider how this decision impacts future generations when global warming 
and rising waters are definitive science.   What is the state and town plan for these future realities? 
 
My conclusion is that to allow one of North Carolina's most beautiful coastal wild areas to become 
convenience stores and suburbia would be an unwise choice for the greater good of the state, town, and 
future generations. 
 
Thank you for the opportunity to provide my comments. 
 
Debra Singer-Harter. 
1306 West Main Street 
Sunset Beach 28468 
 
From: Jean Smith [geematwo@gmail.com] 
Sent: Friday, November 15, 2013 3:44 PM 
To: Davis, Braxton C 
Subject: Mad Inlet 
 
Mr.Davis, 
I am a very concerned resident of Sunset Beach. After listening to the environmental experts talk about 
the fragility of our coastline and beaches I cannot believe your agency is even considering removing an 
inlet hazard designation from a Sunset Beach island site previously occupied by Mad Inlet. It is all of our 
responsibility to preserve and protect our beautiful beaches and the coastal wildlife which inhabit them. I 
take great pride in working with the Bird Island Preservation Society to help maintain the integrity of our 
beautiful and ever changing beach. Please review all the information presented by the experts and 
choose to leave the present designation in place. I fear we are facing this action because of the greed of 
a few individuals who would want to develop this most magnificent peaceful place. 
Thank you for your consideration, 
Jean Smith, Sunset Beach resident 
 
 
 
 From: Greg [boomerjensen22@aol.com] 
Sent: Monday, November 18, 2013 12:56 PM 
To: Davis, Braxton C 
Subject: Mad Inlet 
 
Greetings, 



 

 
We oppose removing the hazard designation from Mad Inlet. We have had a home on Sunset Beach 
since 1993 and have seen many changes as this is a barrier island that still moves. 
 
If you visit the area today, you will see the high tide mark eating away at the dunes. Several years ago 
that was not happening. A super storm, northeaster or large hurricane will overwhelm the dunes in my 
opinion. As you walk down from 40th street you will see openings where the wind has worn down the 
dunes. We assume you did walk the area? 
 
That inlet has opened and closed several times since 1938 as research has shown. This is not a good 
area to be developed. 
 
Thank you. 
 
Regards, 
 
Gregory & Ann Jensen 
1309 E. Main Street 
Sunset Beach, NC 28468 
  
From: Hugh Munday [hugh@sunsetrealty.com] 
Sent: Monday, November 11, 2013 12:09 PM 
To: Davis, Braxton C 
Subject: Madd Inlet 
 
Mr. Davis, 
 
I hope you and the CRC will reconsider their proposal to change the designation of Madd Inlet from a 
Hazard Area to a Non-Hazard Area.  The problems on the outer banks with Inlets moving from one 
location to another and cutting Hwy 12 into and the damage to the bridges should tell you something 
about trying to control mother nature. 
 
I have aerial pictures that were taken by the US Army Corps of Engineers from 1938-1996 and I realize 
the migration has been to the west but we don't know what would happen if we had another storm such 
as the 1954 Hazel storm.  You know and I know that if this change is made there would be a great effort 
made to build a bridge across the marsh at the west end of Main St. to gain access to the vacant end of 
Sunset and start construction of homes in that area. 
Tubbs Inlet is shoaling and in our next big storm there is no telling what will happen there or at Madd 
Inlet. 
 
Thanks for your work and I hope you will reconsider the current proposal to change the current 
designation. 
 
Hugh S. Munday 
 
From: Colette Worley [mailto:interiorsbycolette@comcast.net]  
Sent: Saturday, November 23, 2013 10:40 AM 
To: Davis, Braxton C 
Subject: Mad Inlet 
 
Mr. Davis, 
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Please do not remove the hazard designation from Mad Inlet. 
As a part time resident of Sunset Beach we have explored all or most of the area on the west end of the 
island. Whether one favors the marsh that teems with life, the bird sanctuary, the sea turtle habitat, the 
miles of kayaking creeks, or simply the vast undeveloped beauty, it is an area that remains that way in 
part because of this designation. Please stand in support of this hazard designation remaining in place. 
Thank you, 
Jim and Colette Worley 
1427 Bay Street 
Sunset Beach, NC  
 
 
From: The Seelands [mailto:the.seelands@gmail.com]  
Sent: Tuesday, November 26, 2013 10:57 AM 
To: Davis, Braxton C 
Subject: Public Hearing on Mad Inlet 
 
Dear Mr Davis, 
we are part owners of the house on 312 East Main Street at Sunset Beach and wanted to voice our 
opposition to taking  Mad Inlet off the hazard list by the North Carolina Division of Coastal Management. 
We love the wonderful beach at Sunset and don't want anything done to endanger this. 
Sincerely,  Herbert and Gerda Seeland 
 
 
November 13, 2013 
To: Director Braxton Davis 
Fr: Robert D. Hoover 
Ref: Mad Inlet – removal of Hazard Designation? 
 
Dear Mr. Davis, 
I have been an Island homeowner for 24 years on Sunset Beach.  I distinctly remember not that long 
ago when Mad Inlet cut through to the Sea;  gosh I have carried my bike thru it; jogged thru it, and 
remember in both cases you could only do this on low tide.  It still had water in low tide and would 
have  been risky to cut through it in high tide. 
 
If my memory serves me correctly, Hurricane Floyd closed this in 1999; not even 15 years ago. 
If you kayak the back creek and marshes, and if you have experienced several hurricanes which  
we did when we lived in Wilmington, NC……… a hurricane tidal surge at high tide will likely reopen the  
inlet.  
 
Thus, I am clueless why a government agency would even waste their time trying to consider removal 
of the Hazard status.  Especially considering the political discussions going on at Ocean Isle to perhaps 
create a jetty on their east end, this could change the dynamics of Mad Inlet. 
 
It makes sense to a layman like me that it isn’t going to take much to reopen Mad Inlet – considering the 
distance from Tubbs to Little River – hurricane dynamics could reopen it.  Also, please consider we have 
barely had a Level 1 hurricane since 1999, so nobody really knows.  I truly expect some day to again 
carry my bike thru the inlet! 
 
Leave this “sleeping dog” alone!   
 
Thank you! 
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Robert D. Hoover 
1509 Canal Drive 
Sunset Beach, N.C. 28468  910-579-2591    
 
Virginia home contact is 540-951-5228 
  



 
 



 
 



 

 
 
From: coyle666@roadrunner.com [mailto:coyle666@roadrunner.com] 
Sent: Saturday, November 23, 2013 8:31 PM 
To: Davis, Braxton C 
Cc: jaguarjean1@gmail.com; doggenome@gmail.com 
Subject:  
 
Please do not remove Mad Inlet from the endangered list. Too much development  on the western end of 
Sunset Beach will occur.  We who own property on Sunset Beach realize the conservation that occurs 
from our beach not being built upon sand and other steps that we make for turtle hatching, wildlife activity, 
and many other benefits. Our sand has increased on our beach for the 13 years we have owned our 
cottage. We do not have to have sand blown in for our beach. This beach has an extensive dune system 
which has consistently protected us from hurrican damage and flooding. We love our beach and want to 
keep it as pristine as God designed/intended it to be.  Please consider the rarity of our south-facing beach 
in Southern North Carolina's Coast! It is one special place in God's plan for all of us. Unless you have 
stayed here, you would not know this.  We welcome you to stay at our beach cottage for a week at your  
convenience-- Thank You! 
Cheryl Coyle 
 
 
 
From: Sue & Owen Weddle [mailto:soweddle@atmc.net]  
Sent: Sunday, December 08, 2013 12:14 PM 
To: Braxton Davis 
Cc: Todd Miller; 'Mike Giles'; 'Lauren'; Hope Sutton; Carol Scott; Gary Parker; Lou DeVita; Mayor Ron 
Watts; Mike Williams; Terry Johnson; Wilson Sherrill; Ann McNally; 'Erik Jensen'; 'Jean & John 
Hutchinson'; 'Minnie Hunt'; 'Ray Puknys'; 'Sue & Owen Weddle'; 'Camilla Herlevich'; 'Frank Nesmith'; 
Noelle Kehrberg; seahawk111@atmc.net; Sue Jensen; 'Todd Miller'; 'Walker Golder' 
Subject: PROPOSAL TO REMOVE INLET HAZARD DESIGNATION FROM MAD INLET 
  
Braxton Davis, Director 
Division of Coastal Management 
  
Dear Mr. Davis: 
  
The information presented by the Division of Coastal Management at the Public Hearing at Sunset Beach 
in November contained an error that makes all of the conclusions drawn by the state in that information 
wrong – especially the fiscal analysis.  This issue should not move forward until an accurate assessment 
of the impacts of removing the Inlet Hazard designation are presented and an informed decision can be 
made. 
  
Area Impacted 
  
The last road on Sunset Beach that runs north to south and abuts Mad Inlet is 40th Street.  (Sunset Beach 
is one of the three islands in Brunswick County whose length is from east to west.)  The last walkover to 
the beach on the western end of the island is the 40th Street walkover.  Main Street--Sunset Beach’s 
oceanfront drive--ends at the tidal marsh, just past the walkover at 40th Street. 
  
Virtually all of 40th Street, which fronts Mad Inlet, is developed.  The state’s description says there are 126 
properties located in this area with about 10 lots undeveloped.  The development along the marsh 
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overlooking Mad Inlet consists of some small older cottages on 4500 square foot lots.  The remainder are 
newer, large, expensive homes built to the state’s inlet hazard requirements, sitting 60’ back from mean 
high tide and on larger lots. 
  
The state’s analysis fails to take into account the property that could accommodate 30 to 40 oceanfront 
lots that have accreted from the 40th Street walkover west to the boundary of the Bird Island Conservation 
Reserve.  It is the development of these lots that would seriously impact the Bird Island Conservation 
Reserve and the sitting property owners on the built-out Sunset Beach oceanfront and built-out properties 
on 40th Street by a change in the Inlet Hazard designation. 
  
Impact 
  
The developers of Sunset Beach island sold the last oceanfront lot on the inlet before any land accreted 
in Mad Inlet, and a large home on a large lot sits on the oceanfront and abuts the newly accreted land 
and the tidal marsh on the western side.  The state road of Main Street ends at the tidal marsh.  Currently 
the only way a developer can reach the newly accreted oceanfront land is to extend Main Street with a 
bridge that would swing out over the tidal marsh and connect to the newly accreted land. 
  
Under the current Inlet Hazard designation, it is not possible to build such a bridge.  The state Inlet 
Hazard regulations prohibit any structure larger than 5,000 square feet.  During the 12 year effort to 
persuade the state to buy what is now the NC Bird Island Conservation Reserve, the Bird Island 
Preservation Society asked the Coastal Resources Commission (CRC) for a Declaratory Ruling as to 
whether a bridge was a structure.  The CRC ruled that it was.  
  
If the Inlet Hazard Designation for Mad Inlet goes away, this prohibition on any structure larger than 5,000 
square feet goes away.  This was confirmed by one of the state employees attending the Public Hearing.  
After hemming and hawing about “appropriate permits,” she said, “Yes, a bridge could be built.” 
  
All of this development would negatively affect the Bird Island Conservation Reserve, which is intended to 
preserve a slice of the North Carolina oceanfront and tidal estuarine as it has been through time 
immemorial.  The taxpayers of North Carolina paid $4.3 million for this pristine reserve through the Clean 
Water Management fund, the Natural Heritage Foundation, and the NC Department of Transportation.  
  
It would also negatively impact the oceanfront property owners on Sunset Beach.  This newly accreted 
land beyond what used to be the end of Sunset Beach island is a block oceanward of the current line of 
oceanfront properties – not in front of them, but beside them and then a block oceanward.  This is bound 
to have an impact on the value of the current oceanfront properties and the enjoyment these property 
owners take in their oceanfront homes. 
  
Then, too, the property owners on 40th Street would be negatively impacted.  Currently from their decks 
on the marsh, they can look to the ocean.  If a number of houses are built on the newly created land, they 
would then be looking at the backside of those houses.  
  
The recommendation for a change in inlet designation 
  
I have reviewed both the 1978 report by the Division of Marine Fisheries and the 2010 report by the 
Division of Coastal Management. 
  
The 1978 report shows a strong and vibrant Mad Inlet with no recommendation for removing the Inlet 
Hazard designation. 
  



 

A review of the 2010 report by the Division of Coastal Management has a scientific analysis of every inlet 
in North Carolina except Mad Inlet.  I also see no recommendation from the Science Advisory Board 
recommending that the Inlet Hazard designation be removed from Mad Inlet.    
  
It is my understanding that DCM staff made the recommendation to the Coastal Resources Committee to 
remove the Inlet Hazard Designation from Mad Inlet – not the Science Advisory Board.  And that this was 
done to “give some relief to Sunset Beach and the properties affected by the Mad River Inlet.” (quote from 
CRC minutes September 2010) 
  
The Public Hearing in Sunset Beach was packed with standing room only and among the audience were 
many who owned property in the area impacted.  It quickly became clear that everyone in that room 
objected to the change in designation with the exception of the second generation developer, Ed Gore, 
and his spokesperson, Sammy Varnum, who have a financial interest in changing this designation.  This 
may enrich them, but it will harm the island as a whole and many other property owners on Sunset Beach 
island. 
  
The Mad Inlet Hazard Area is designated a FEMA VE zone and a federal COBRA zone.  In other words, 
the federal government is doing everything to protect public money and discourage development in this 
hazardous area.  Why does the state want to open the door for such a dicey investment? 
  
Barring a scientific analysis of Mad Inlet and a recommendation from the Science Advisory Board to the 
Coastal Resources that the Inlet Hazard designation be removed from Mad Inlet, a removal of the 
designation is premature.  The recommendation to rescind the Inlet Hazard designation for Mad Inlet 
needs to be withdrawn, reworked, and rethought. 
  
Thank you for the opportunity to comment. 
  
Sue Weddle, a full-time resident of Sunset Beach for 25 years* 
706 North Shore Drive 
Sunset Beach, NC 28468 
(910-579-9754 
(910-393-9967 
  
*Appointed by the Coastal Resources Commission to serve on the Stakeholders Committee to 
Recommend Changes to the Coastal Rules 
*Appointed by the Environmental Management Commission to serve on the Stakeholders Committee to 
Recommend Stormwater Regulations to Meet the NPDES Phase II Rules 
 
 
 
From: Jim Barber [mailto:seahawk111@atmc.net]   
Sent: Sunday, December 08, 2013 6:17 PM  
To: Davis, Braxton C  
Cc: Sue Weddle; Lauren Kolodij; Carol Scott  
Subject: Comments re the removal of the IHA designation from Mad Inlet, Brunswick County 
 
Braxton Davis 
Director, Division of Coastal Management 
 
Dear Mr. Braxton, 
 



 

As  a member of your DENR Bird Island Local Advisory Committee, a member of the Bird Island 
Preservation Society Board of Directors, coordinator of the Bird Island Stewards, and a 20 year resident 
of Sunset Beach, I want to express my opposition to the removal of the IHA designation for Mad Inlet. 
My position in opposing this action is based on my personal experiences over that 20 years walking the 
beach and the upland areas as a steward and sea turtle patrol volunteer, as well as kayaking throughout 
the marsh's tidal creeks. Our current residence on the intracoastal waterway overlooks this area and 
offers us a unique year round perspective of the natural forces that affect it. All barrier islands are 
dynamic and constantly changing with the forces of nature, but the Bird Island/Mad Inlet area is even 
more so. The significant changes in this area over the past some 250 years are well documented. 
Hurricane Hazel in 1954 over washed the entire area with its 18 foot storm surge. Any storm with a surge 
or super high tide of 5-10 foot above mean high tide would undoubtedly breach the current primary and 
secondary dune line and easily connect with one or more of the tidal creeks. 
 
There are innumerable interconnected tidal creeks in the immediate area including Bonaparte's Creek, 
East River, Dead Backwater Creek, Salt Boiler Creek and Blane Creek, as well as the remnants of Mad 
Inlet. All these are navigable by kayak and at high tide, you can traverse between all of them. The tidal 
flow is quite evident throughout this area. Most of the creeks are deep enough for crab fisherman to place  
their traps. At the lunar high tides, this area is almost all underwater except for the dunes and the 
maritime forest upland areas. On the beach strand, there are several areas where there is no primary 
dune line or it has been breached and there is no dune between the beach and the 
lowland/marsh/creeks. These features are not visible from just viewing aerial photographs. Based on all 
these factors, the Mad Inlet coastal area clearly meets the criteria for an IHA designation as an area 
vulnerable to flooding, erosion, migration, and the related natural effects of sand, wind, and water simply 
because of the close proximity of the ocean and the many tidal creeks with very dynamic flow 
characteristics. The absence of an actual tidal inlet today is only temporary given the geologic history of 
the area.  The area is structurally weak and has many very low and narrow areas that are subject to 
breaching by only moderate storms or seasonal high tides. As you recognize, each inlet area is unique 
and therefore should be evaluated on the data relevant to its own natural dynamics. If further study of this 
area is necessary before making a determination, I respectfully request DENR conduct such a study. 
 
Thank you, 
Jim Barber 
915 Shoreline Drive W 
Unit 334 
Sunset Beach, NC 
 
 



 



 



 

                                                                                     December 6, 2013 
 
[Name] Member,                                                                                                                             Division of Coastal 
Management 
[Address] 
 
Dear ________, 
 
My brother, Tom John, and I have owned Mauna Kea, the house on the marsh at 424 40th Street, Sunset Beach, NC, 
since 1981.  We have been going to Sunset Beach with family and extended family since the late 1950's, and have 
closely observed the many changes over the years, most especially the changes in the Mad Inlet area.  We well 
remember when a walk to Bird Island meant careful timing, so as to not get stuck on Bird Island around high tide, 
which was swift and deep and dangerous.   
 
Our concern goes far beyond an unsightly bridge and houses on dunes that would block our view.  Just last year we 
had our sea wall reinforced because of concerns of storms breaking through the dunes between the 40th Street 
walkover and Bird Island, during even relatively minor storms. The tidal waters in the marsh are quite strong at high 
tide. 
 
Two specific concerns are terminal groins that are likely to go in on Ocean Isle, and sea level rise. Though a terminal 
groin permit is not now in place for Ocean Isle, the political climate is such that it could happen, and soon. Certainly 
Ocean Isle has long term major problems with erosion at the east end.  The effects of terminal groins deplete the 
beaches to the south.   
 
Sunset Beach is beginning to have similar problems. A friend has been taking photos during high and low tides at the 
east end of Sunset Beach, documenting beach erosion. Should you wish to view this evidence, I can put you in 
contact with the person who can show you the photos.  
 
While storms, sea level rise and potential terminal groins are reason enough to dismiss this request for removing the 
inlet hazard designation, I must also make two other observations:  The exceptional fauna and flora of this stretch of 
beach is precious.  I understand that some of the plants are unique.  And this unspoiled area is needed for bird and 
turtle nests.  A major part of the love people, owners and renters alike, have for the special place that is Sunset 
Beach and Bird Island, is the opportunity to walk that beautiful stretch of pristine beach on the way to the Kindred 
Spirit mailbox. That the Town of Sunset Beach signed a resolution against the change is strong validation of these 
points. 
 
For our location on the marsh on 40th Street, it would be in our best interest to have the designation removed.  I am 
writing because we care about the long term interests of Sunset Beach and Bird Island more than about an 
inconvenience and potential costs to us. We have years of experience observing the changes that occur in the Mad 
Inlet area, and know that just one storm could open the inlet relatively easily, especially because of the force of the 
waters in the marsh.  We have known ever since we bought our house that it is not in a stable area, but the 
enjoyment of the marsh allows us to take our chances.  
 
One last point is that people have gone to great lengths for generations to stop the Gores from making inappropriate 
developments. Removal of the inlet hazard designation would make it more difficult to stop yet another inappropriate 
Gore development.   
 
Thank you for your time in considering these points.  Should you desire clarification, I would be glad to provide 
assistance. 
 
Sincerely, 
Helen Livingston 
311 Montrose Lane 
Laurinburg, NC 283352 
910-276-1797 
Mauna Kea 
424 40th Street 
Sunset Beach, NC 28468 

tel:910-276-1797


 

 
 
 
From: Ted Janes [mailto:ewjanes2@gmail.com]  
Sent: Monday, December 09, 2013 5:53 PM 
To: Davis, Braxton C 
Subject: Mad Inlet designation 
 
Dear Mr. Braxton, 
Several weeks ago I wrote and mailed a hand-written letter to you.  I have been walking Sunset Beach to 
Mad Inlet for 40 years and have been a property owner on the Island of Sunset Beach since 1981. I am a 
life member of The Sierra Club and a member Of The Nature Conservancy.  As I suggested in my letter, 
all one has to do is walk this beach to understand the role that Mad Inlet plays in protecting the marsh 
and bird life.  Both science and history show that Mad Inlet has closed and opened, true to the nature of a 
barrier island, at least 5 times in recent history.  To prematurely remove the current Mad Inlet designation 
without adequate investigation and science is irresponsible and will have serious consequences.  Until 
you "walk the walk", as i have. you cannot seriously say you have considered the consequences of  
changing the Mad Inlet designation.  I urge you to be thoughtful and responsible and to do the right thing. 
Respectfully, 
Edwin W. Janes 
403 37th Street 
Sunset Beach, NC 
 
 
 
From: Terry Johnson [mailto:tjohnson@sunsetbeachnc.gov]  
Sent: Monday, December 09, 2013 10:56 AM 
To: 'Sue & Owen Weddle'; Davis, Braxton C 
Cc: 'Todd Miller'; 'Mike Giles'; 'Lauren'; 'Hope Sutton'; 'Carol Scott'; 'Gary Parker'; 'Lou DeVita'; 'Mayor 
Ron Watts'; 'Mike Williams'; 'Wilson Sherrill'; 'Ann McNally'; 'Erik Jensen'; 'Jean & John Hutchinson'; 
'Minnie Hunt'; 'Ray Puknys'; 'Camilla Herlevich'; 'Frank Nesmith'; 'Noelle 
Kehrberg'; seahawk111@atmc.net; 'Sue Jensen'; 'Todd Miller'; 'Walker Golder' 
Subject: RE: PROPOSAL TO REMOVE INLET HAZARD DESIGNATION FROM MAD INLET 
  
Sue and Owen, 
  
I would like to acknowledge receipt of your email to Braxton Davis concerning the outstanding “proposal 
to remove inlet hazard designation from Mad Inlet.”  As you would imagine, based on our previous 
conversations, I strongly support your argument against such removal for all the reasons you mention.  
And, furthermore, although I did not get to vote on the SSB Town Council “resolution” from Monday 
December 2, 2013, I strongly support that Council resolution.  In addition, I believe Richard Hilderman’s 
recent “Spring Tide” observations (December 5-6, 2013) are compelling as well.  
  
Sincerely, 
  
Terry Johnson, 
SSB Town Councilman 
 
 
 

mailto:tjohnson@sunsetbeachnc.gov
mailto:seahawk111@atmc.net


 

 



  



 

 
 

 
From: Jim Worley [mailto:evergreen28@comcast.net]  
Sent: Tuesday, November 26, 2013 7:55 PM 
To: Davis, Braxton C 
Subject: Mad Inlet Hazard Area at Sunset Beach North Carolina 
Importance: High 
  
I want to strongly object to the potential plan to declare that Mad Inlet is no longer a designated Hazard 
area. 
  
I understand that many developers; real estate people, and others interested in developing and paving 
every potential square inch of beach area at Sunset Beach are attempting to once again pave some more 
and develop some more. 
  
Mad inlet was designated an Inlet Hazard area for a reason and supported by professional staff from the 
CRC. Their position and ruling should be the ultimate deciding factor in this discussion. 
  
Mad inlet has moved many times and significant distances over the past 50 plus years and just because it 
hasn’t moved in the past 10 to 15 years why should it be designated stable; we are discussing ocean 
front areas that move and change all the time. 
  
Consider some of the other areas in North Carolina that have had substantial changes based on storms 
or just natural beach front erosion. Review what’s happened at the Outer Banks with washed out road 
ways and major changes to their beach areas. 
  
One doesn’t have to look very far to notice what changes can occur; go look at the eastern side of Ocean 
Isle where their sewer pipes are now above ground and their beach front homes have had to be moved 
back from ocean front to third and fourth row. They are building terminal groins to stabilize their beach 
front; what do you think that’s going to do to Sunset Beach which will now be deprived of significant sand 
accumulation that we’ve had over the years. 
  
It makes no sense other than someone will try to make more money by opening up access to the Sunset 
Beach ocean front; Sunset Beach is a nice place to live and there are plenty of lots open for building on 
the Island why try to build and develop on land that could quickly wash away. 
  
This attempt to consider building and providing access via Mad Inlet across Main Street is not viable and 
provides no value to the citizens of North Carolina or Sunset beach it only puts more money into the 
pockets of the developers. 
  
Jim Worley 
1427 Bay Street 
Sunset Beach, North Carolina 
  
Evergreen Partners 
301-332-2231 
 
 

mailto:evergreen28@comcast.net


  



 
 



 

 
 
From: jean hutchinson [jaguarjean1@gmail.com] 
Sent: Wednesday, December 11, 2013 4:38 PM 
To: Davis, Braxton C 
Subject: Mad Inlet designation 
 
THE SUNSET BEACH TAXPAYER’S ASSOCIATION 
POST OFFICE BOX 6053 
SUNSET BEACH, NORTH CAROLINA 28469 
 
Baxter Davis, Director 
Division of Coastal Management 
 
Dear Mr. Davis: 
 
The membership of the Sunset Beach Taxpayer’s Association (“SBTA”) are adding their approximately 
900 collective voices to ask that the Coastal Resources Commission (“CRC”) not remove the inlet hazard 
designation from Mad Inlet. 
 
SBTA reviewed two documents that recommend removing Mad Inlet from the Inlet Hazard Areas: The 
Final Report and Recommendations to the CRC.   The only reference this document makes to Mad Inlet 
is as follows: 
 
Mad Inlet: Minor, unstable inlet; wide excursion since 1938 makes statistical predictions weak. By looking 
at the recent Mad Inlet closing/reopening data clearly indicates why the report states it is a weak 
statistical prediction. 
 
Mad Inlet Closing/Reopening 
1938-1958—closed and reopened at different location---20 years 1958-1987- closed and reopened at 
different location---29 years 1987-1992-closed and reopened at different location---5 years 1997-2013 
closed---16 years  
 
Additionally, Inlet Hazard Area Boundaries Update: Recommendations to the North Carolina Coastal 
Resources Commission. The only reference to Mad Inlet in this report is on page 100 under 
recommendations. 
 
Adoption of this report by the CRC will also remove existing IHA boundaries from Mad Inlet because they 
have closed.  Division of Coastal Management and the CRC Science Panel have determined that the 
threat of Mad Inlet reopening is no higher than the creation of new inlets through the breaching process  
associated with storms that historically have occurred along the State’s barrier islands. 
 
It should be noted this report presented data for other inlets in NC but no data pertaining to Mad Inlet was 
offered.  The question that needs to be addressed is why has Mad Inlet closed/opened five times since 
1958? 
 
The answer lies in the topography around Mad Inlet. The west boundary of Mad Inlet starts at 40th Street 
of Sunset Beach and the east boundary is Bird Island. The dunes on both the west and east boundary are 
significantly higher and deeper than the dunes in the Mad Inlet area. Thus the Mad Inlet area is more 
unstable and prone to reopening following storms. Looking at the dunes in the Mad Inlet area on both the 
ocean and marsh sides clearly show areas where the dunes are starting to open up. 



 

 
In summary, all this data does not support the hypothesis that Mad Inlet won’t reopen but this data clearly 
supports the hypothesis that Mad Inlet will reopen. Thus Mad Inlet should not be removed from the Inlet 
Hazard Area designation. 
 
Based on Mad Inlet’s history, SBTA believes it would be foolhardy and irresponsible to change the 
present designation of an inlet hazardous area.  Clearly this inlet has opened and closed numerous times 
in the past.  It would not take a very large storm to cause the inlet to reopen and if houses are built in the 
hazardous area they could be destroyed or severely damaged by nature.  The debris associated with the 
destruction could threaten other homes not in the hazardous zone. 
 
Sincerely, 
 
Jean Hutchinson 
Secretary, SBTA 
-- 
Jean 
 
Jean Hutchinson 
436 6th Street 
Sunset Beach, NC 28468 
home:      910-579-2715 
cell:           910-880-4924 
summer:  802-524-1964 
 
 
 
From: Richard Hilderman [mailto:doggenome@gmail.com]   
Sent: Monday, December 16, 2013 3:32 PM  
To: Davis, Braxton C  
Subject: Information Pertaining to Mad Inlet 
 
Hi Braxton, 
 
I was not able to attend the Commission meeting last week on Mad Inlet because I had to attend  
a week long convention in FL.  However, I plan to attend the Commission meeting in February.   
In reference to this meeting could you please address my four questions below: 
 
1.  It is my understanding that the Commission is requesting more information from the science  
panel for their February meeting pertaining to Mad Inlet. Could you send me a copy of the  
science panel report prior to the February meeting? 
 
2.  I stated in two of the documents I sent you that the area of Mad Inlet is flooded during  
Spring Tide.  This flooding in some areas comes up to the base of the dunes and in other areas  
very close to the base of the dunes.  During the next Spring Tide I plan to take pictures of this  
flooding and will also take pictures where the dunes are starting to open up.  If I send you these  
pictures with comments will you send them to the Commission prior to their February meeting? 
 
3.  Will the Commission allow public comments at their February meeting? 
 
4.  Can you send me the time and address at Nags Head where the Commission will address the  



 

Mad Inlet issue? 
 
Richard Hilderman, Ph.D. 
 
From: J D Kennedy [mailto:jdkennedy@atmc.net]   
Sent: Thursday, December 12, 2013 3:57 PM  
To: Davis, Braxton C  
Subject: Proposed change to Mad Inlet's designation 
 
Dear Mr. Davis:  We oppose the removal of the designation of inlet hazard to Mad Inlet.  We walk Sunset  
Beach and Bird Island almost every morning and several times a year the water from Mad Inlet flows to  
the ocean.  Admittedly it is not as deep as it was until 1997, but when it comes across the beach it is  
much wider than before and much closer to Sunset Beach. In addition, water from the inlet stays  
immediately behind the first primary dunes for many days after it has come across the beach.   Obviously, 
we are not engineers and do not have the expertise to determine whether or not Mad Inlet will flow to the 
ocean as it once did, however without a very serious, detailed study, the hazard designation should  not 
be removed.  As you well know there are already too few unspoiled coastal areas on barrier islands in 
North Carolina. 
  
Sincerely,   
James and Darlene Kennedy 
101 N Shore Dr.  
Sunset Beach, NC  28468 
  
910-575-5170     
 
 
 



 



 
 



 

Donald C. Lueder, Ph.D. 
2327 Hamilton Mill Road 

Charlotte, NC 28270 
(704) 364-4030 

dlueder@carolina.rr.com  
 

 
 
                                                                          December 3, 2013 
 
 
Mr. Braxton C. Davis, Director 
NC Division of Coastal Management 
400 Commerce Ave. 
Morehead City, NC 28557 
 
Dear Mr. Davis: 
 
The purpose of this letter is to urge your commission not to lift the Mad Inlet hazard restriction. We have 
been walking Sunset Beach and Bird Island since 1975. We have waited until low tide to wade across the 
inlet to Bird Island and at times swam across. Then over the years we watched the inlet fill in. This was a 
natural process that has happened several times.  
 
To suggest that Mad Inlet will not be created again is a faulty assumption. Who can possibly predict what 
nature has in store for the island? The potential developers would like you to believe that they know. 
Please leave things alone and let nature take its course. 
 
Thank you and happy holidays,  
 
 Don and Jan Lueder 
 
 
 
 
From: Michael Giancaspro [mailto:mgiancaspro@verizon.net]  
Sent: Monday, December 09, 2013 10:12 AM 
To: Davis, Braxton C 
Subject: Mad Inlet - Opposition to Removing Inlet Hazard Designation 
  
Braxton, 
  
I am a property owner on Sunset Beach (1810A East Main St. on the island).  We bought our home in 
1997 (previous to Mad Inlet shoaling over).  Before a decision is made, please order for $15 the following 
publication: 
  
Shifting Shorelines: A Pictoral Atlas of North Carolina Inlets 
by William J. Cleary and Tara Marden | Publication # UNC-SG-99-04 | Pages: 50 | Provides an in-depth 
guide to the changing morphology of North Carolina's 22 inlets. Each inlet is illustrated with six 
photographs that show how the waterway changed over time. Accompanying text explains how the forces 
of nature and human ingenuity combined to shape the inlets. 

mailto:dlueder@carolina.rr.com
mailto:mgiancaspro@verizon.net


 

http://www.ncseagrant.org/home/resource-library/shop-coastal-
products?id=31&category=Coastal+Hazards 
  
I would scan the Mad Inlet pictures from this publication for you, but it is at our beach home, and I am in 
Virginia.  Please refer to aerial photographs over the past 75 years that show the dramatic changes in all 
of the NC inlets.  The Bird Island/Sunset Beach historical movement of Mad Inlet over the past 75 years is 
dramatic.  I cannot understand how after 15 years it can be determined with any certainty that similar inlet 
movement is not possible in the near future.  Why put uninformed potential property owners in a position 
of undue risk from inlet changes? Have you observed the dramatic (and devasting) inlet changes at 
Ocean Isle Beach from Tubbs inlet (West) and Shalotte Inlet (East)? 
  
After a decision to remove an inlet hazard designation, how do you undo that decision after residential 
development occurs that is followed by a significant storm and subsequent inlet migration? 
  
There is significant developer interest in approving this change with lobbying to the NC legislature. 
 Please do not succumb to this pressure. Please carefully examine the history and other compelling 
evidence. Please make a prudent decision for current and future property owners of Sunset Beach.   
  
Respectively submitted, 
  
Mike 
  
-- 
Michael W. Giancaspro 
President 

Turnaround Strategies LLC 
804-938-0194 
 
 
 
From: Richard Dickey [mailto:radmd51@gmail.com]   
Sent: Sunday, December 08, 2013 5:28 PM  
To: Davis, Braxton C  
Cc: Dickey Jim; Dickey Kurt; Dickey Margie; Dickey Meri; Moore Devon; Moore Kirsten  
Subject: Mad Inlet 
 
Baxter Davis, Director 
Division of Coastal Management 
Braxton.Davis@ncdenr.gov 
RE: PROPOSAL TO REMOVE ‘INLET HAZARD’ DESIGNATION FROM MAD INLET 
Dear Mr. Davis: 
We have been owners at Sunset Beach Island for only 20 years but have cherished our homes there and 
want to ask you to reject the requested removal of ‘inlet hazard’ designation from Mad Inlet.  Here are 
some of our reasons:  We originally built and owned about the tenth row on 28th Street.  This was in the 
early 1990s.  We loved our frequent walks down the beach to Bird Island, often with many other members 
of the group advocating and raising money for the purchase of the isolated and deserted Bird Island 
property and its designation as a bird sanctuary.  We were so delighted when that dream became a 
reality after decades of effort.  We and our friends and family continue to enjoy the walks and talks as we 
walk that beachfront each year and especially now that the birds are protected and add to the beauty of 
those strolls. The first few years we were owners, on our treks to Bird Island through Mad Inlet to reach 
the Western end of the Bird Island beach, we often had to ford the water rushing into or out of the Inlet, 

http://www.ncseagrant.org/home/resource-library/shop-coastal-products?id=31&category=Coastal+Hazards
http://www.ncseagrant.org/home/resource-library/shop-coastal-products?id=31&category=Coastal+Hazards
tel:804-938-0194


 

which could be several feet deep at high tide.  It was a real surprise the year a hurricane closed the Inlet 
and we continue to wonder when one will reopen it.  We would be happy to have to  
ford it again. 
  
In the late 1990s we bought a beachfront lot at 34th Street and built our present home.  We knew it  
would be a walk of nearly 800 feet to reach the beach from our new home but the Coastal protection rules 
would not let us build any closer and even required us to set back from other  
existent, adjacent homes which restricted our views, views which are still beautiful, especially from the 
second floor deck.  Still, we accepted, value and respect the coastal plan requirements for setbacks. 
Dave Nelson told us about the accretion of the beach he has seen over the years and we appreciate  
the safety that gives us, especially the more western end of the Island.  Now we are dumbfounded to hear 
that someone wants to take advantage of the accretion on the end of our Island, not the end as we 
understood it, i.e. at 40th Street where the house which is the cite of a well-known book of fiction, but 
many potential lots beyond that.  We understand that Mr. Gore hopes to reap great profit from the building 
on that accreted beach.  Has he not made enough on our Island already?  Are we and our neighbors and 
friends on the Island, especially those down at 40th  to be subjected to the selfishness and  abuse of Mr. 
Gore’s greed which has prompted him to ask for a eedesignation of Mad Inlet? Clearly the removal of the 
‘Inlet Hazard’ designation request is intended to allow the building of structures on the land beyond 40th, 
structures which would clearly harm the value and enjoyment of our neighbors on 40th and impact the 
beauty and enjoyment of the bird sanctuary we worked so long to obtain near there.  Not to mention the 
issues of access to that property and the impact of that on our current Island residents and owners.  
Moreover, why should any homes built on the accreted land have a privilege Margie and I did not by 
being able to build close to the beach?  Let us live with what most of us on the Island anticipated and 
value, an end to houses at 40th and an isolated bird sanctuary and a quiet walk to Bird Island after we 
pass the collection barrels at the access to the beach at 40th. We will not pray for a hurricane to do it but 
should one decide to reopen our inlet, we would not object.  Please let the designation be as it is and 
honor the wishes of the vast majority of Islanders first.  Except for the interests of a very few who aren’t 
even residents of the Island, I am unaware of any who would want it otherwise.   
 
Thank you for your consideration. 
Richard and Margie Dickey 
Owners at 707 West Main St, Sunset Beach Island 
51 Players Ridge Road 
Hickory, NC 28601 
(828) 495-1230 
radmd51@gmail.com 
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From: Lloyd Viets [mailto:loviets@aol.com]  
Sent: Tuesday, December 10, 2013 1:50 PM 
To: Davis, Braxton C 
Subject: Fwd: COMMENTS ON REMOVING INLET HAZARD DESIGNATION FROM MAD INLET 
  
Please consider the following comments proposed by Sue.  She as usual has a good point which support. 

-----Original Message----- 
From: Sue & Owen Weddle <soweddle@atmc.net> 
Sent: Sun, Dec 8, 2013 1:25 pm 
Subject: COMMENTS ON REMOVING INLET HAZARD DESIGNATION FROM MAD INLET 

HELLO ISLANDERS, 
  
Below are comments I’ve sent regarding the proposed change in the Inlet Hazard designation for Mad 
Inlet.  If this is an issue important to you, I recommend you send your comments by December 12th to: 
  
Baxter Davis, Director 
Division of Coastal Management 
Braxton.Davis@ncdenr.gov 
  
The Coastal Resources Commission (CRC) will hear this issue at their December 12th meeting in Atlantic 
Beach at the Hilton Double Tree at 11:45.  If any of you are in the area and can attend the meeting, that 
would be a great idea.  Sign up to speak.  We all have a different perspective, and we all have different 
knowledge; you’ll notice I didn’t say a word about the science.  Speak from your heart and from what you 
know. 
  
Our Town Council has sent a Resolution asking that the Inlet Hazard designation remain unchanged.  We 
are united in this. 
  
If you have supported Governor McCrory, it would be a great idea to let him and his office know how 
displeased you will be if the Coastal Resources Commission changes the designation.  Governor 
McCrory has appointed a number of new people to the CRC, and I’m sure he could have some impact on 
a decision. 
  
~~~Sue~~~ 
  
MY COMMENTS SENT TO DIRECTOR DAVIS BELOW 
  
Baxter Davis, Director 
Division of Coastal Management 
  
RE: PROPOSAL TO REMOVE ‘INLET HAZARD’ DESIGNATION FROM MAD INLET 
  
Dear Mr. Davis: 
  
The information presented by the Division of Coastal Management at the Public Hearing at Sunset Beach 
in November contained an error that makes all of the conclusions drawn by the state in that information 
wrong – especially the fiscal analysis.  This issue should not move forward until an accurate assessment 

mailto:loviets@aol.com
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of the impacts of removing the Inlet Hazard designation are presented and an informed decision can be 
made. 
  
Area Impacted 
  
The last road on Sunset Beach that runs north to south and abuts Mad Inlet is 40th Street.  (Sunset Beach 
is one of the three islands in Brunswick County whose length is from east to west.)  The last walkover to 
the beach on the western end of the island is the 40th Street walkover.  Main Street--Sunset Beach’s 
oceanfront drive--ends at the tidal marsh, just past the walkover at 40th Street. 
  
Virtually all of 40th Street which fronts Mad Inlet is developed.  The state’s description says there are 126 
properties located in this area with about 10 lots undeveloped.  The development along the marsh 
overlooking Mad Inlet consists of some small older cottages on 4500 square foot lots.  The remainder are 
newer, large, expensive homes built to the state’s inlet hazard requirements, sitting 60’ back from mean 
high tide and on larger lots. 
  
The state’s analysis fails to take into account the property that could accommodate 30 to 40 oceanfront 
lots that have accreted from the 40th Street walkover west to the boundary of the Bird Island Conservation 
Reserve.  It is the development of these lots that would seriously impact the Bird Island Conservation 
Reserve and the sitting property owners on the built-out Sunset Beach oceanfront and built-out properties 
on 40th Street by a change in the Inlet Hazard designation. 
  
Impact 
  
The developers of Sunset Beach island sold the last oceanfront lot on the inlet before any land accreted 
in Mad Inlet, and a large home on a large lot sits on the oceanfront and abuts the newly accreted land 
and the tidal marsh on the western side.  The state road of Main Street ends at the tidal marsh.  Currently 
the only way a developer can reach the newly accreted oceanfront land is to extend Main Street with a 
bridge that would swing out over the tidal marsh and connect to the newly accreted land. 
  
Under the current Inlet Hazard designation, it is not possible to build such a bridge.  The state Inlet 
Hazard regulations prohibit any structure larger than 5,000 square feet.  During the 12 year effort to 
persuade the state to buy what is now the NC Bird Island Conservation Reserve, the Bird Island 
Preservation Society asked the Coastal Resources Commission (CRC) for a Declaratory Ruling as to 
whether a bridge was a structure.  The CRC ruled that it was.  
  
If the Inlet Hazard Designation for Mad Inlet goes away, this prohibition on any structure larger than 5,000 
square feet goes away.  This was confirmed by one of the state employees attending the Public Hearing.  
After hemming and hawing about “appropriate permits,” she said, “Yes, a bridge could be built.” 
  
All of this development would negatively affect the Bird Island Conservation Reserve, which is intended to 
preserve a slice of the North Carolina oceanfront and tidal estuarine as it has been through time 
immemorial.  The taxpayers of North Carolina paid $4.3 million for this pristine reserve through the Clean 
Water Management fund, the Natural Heritage Foundation, and the NC Department of Transportation.  
  
It would also negatively impact the oceanfront property owners on Sunset Beach.  This newly accreted 
land beyond what used to be the end of Sunset Beach island is a block oceanward of the current line of 
oceanfront properties – not in front of them, but beside them and then a block oceanward.  This is bound 
to have an impact on the value of the current oceanfront properties and the enjoyment these property 
owners take in their oceanfront homes. 
  



 

Then, too, the property owners on 40th Street would be negatively impacted.  Currently from their decks 
on the marsh, they can look to the ocean.  If a number of houses are built on the newly created land, they 
would then be looking at the backside of those houses.  
  
The recommendation for a change in inlet designation 
  
I have reviewed both the 1978 report by the Division of Marine Fisheries and the 2010 report by the 
Division of Coastal Management. 
  
The 1978 report shows a strong and vibrant Mad Inlet with no recommendation for removing the Inlet 
Hazard designation. 
  
A review of the 2010 report by the Division of Coastal Management has a scientific analysis of every inlet 
in North Carolina except Mad Inlet.  I also see no recommendation from the Science Advisory Board 
recommending that the Inlet Hazard designation be removed from Mad Inlet.   
  
It is my understanding that DCM staff made the recommendation to the Coastal Resources Committee to 
remove the Inlet Hazard Designation from Mad Inlet – not the Science Advisory Board.  And that this was 
done to “give some relief to Sunset Beach and the properties affected by the Mad River Inlet.”  CRC 
minutes September 2010 
  
The Public Hearing in Sunset Beach was packed with standing room only and among the audience were 
many who owned property in the area impacted.  It quickly became clear that everyone in that room 
objected to the change in designation with the exception of the second generation developer, Ed Gore, 
and his spokesperson, Sammy Varnum, who have a financial interest in changing this designation.  This 
may enrich them, but it will harm the island as a whole and many other property owners on Sunset Beach 
island. 
  
The Mad Inlet Hazard Area is designated a FEMA VE zone and a federal COBRA zone.  In other words, 
the federal government is doing everything to protect public money and discourage development in this 
hazardous area.  Why does the state want to open the door for such a dicey investment? 
  
Barring a scientific analysis of Mad Inlet and a recommendation from the Science Advisory Board to the 
Coastal Resources that the Inlet Hazard designation be removed from Mad Inlet, a removal of the 
designation is premature.  The recommendation to rescind the Inlet Hazard designation for Mad Inlet 
needs to be withdrawn, reworked and rethought. 
  
Thank you for the opportunity to comment. 
  
Sue Weddle, a full-time resident of Sunset Beach for 25 years* 
706 North Shore Drive 
Sunset Beach, NC 28468 
(910-579-9754 
(910-393-9967 
  
*Appointed by the Coastal Resources Commission to serve on the Stakeholders Committee to 
Recommend Changes to the Coastal Rules 
*Appointed by the Environmental Management Commission to serve on the Stakeholders Committee to 
Recommend Stormwater Regulations to Meet the NPDES Phase II Rules 
  
 



 

 
From: Charley Winterbauer [capefearaudubonsociety@yahoo.com] 
Sent: Wednesday, December 11, 2013 4:56 PM 
To: Davis, Braxton C 
Subject: Mad Inlet 
 
      The Cape Fear Audubon Society opposes the removal of the "inlet hazard" designation for Mad Inlet 
at Sunset Beach.  As the name implies this inlet now closed through sand accretion could reopen 
following storm activity.  This pattern of moving inlets is characteristic of our barrier islands. To allow  
development off his area would be bad public policy and potentially require ongoing remediation if the 
necessary (for development) bridge failed.  FEMA authorities strongly discourage development of this 
area, so one wonders why the state would encourage it. The Bird Island Coastal Reserve would be 
adjacent to any new development.  Not only would the serenity of the Reserve be compromised but 
development would impact on shore bird nesting sites.  The Reserve site represents excellent examples 
of barrier communities with several occurrences of rare species. The following barrier island biotic 
communities are present: upper beach, dune grass, maritime dry grassland, maritime wet grassland, 
maritime shrub thicket, maritime shrub swamp, brackish marsh, salt shrub, salt flat, and salt marsh. The 
most notable species of the island are nesting loggerhead sea turtles (Caretta caretta) and seabeach 
amaranth (Amaranthus pumilus), a plant of the foredune area. Both species are listed as threatened by 
the federal and state governments. 
 
Cape Fear Audubon strongly recommends against the removal of the "inlet  
hazard" designation for Mad Inlet. 
 
Charley Winterbauer, President 
Cape Fear Audubon Society            
 
 
 



 
 



 
 



 
 



 
 



 

 
 
 
From: Nina [ninam@atmc.net] 
Sent: Thursday, December 12, 2013 8:03 AM 
To: Davis, Braxton C 
Subject: Mad Inlet: Inlet Hazard Area 
 
Baxter Davis, Director 
Division of Coastal Management 
RE: PROPOSAL TO REMOVE ‘INLET HAZARD’ DESIGNATION FROM MAD INLET Dear Mr.  
Davis: 
The decision to propose removal of the Inlet Hazard Zone designation for Mad Inlet appears to have been 
made without scientific advice or a sense of local history and geography. Mad Inlet has opened and 
closed – and moved - many times since 1954, and surely many times before that.  In 1954, the inlet was 
at 40th street.  By 1997-1999, when it closed1, it had moved about a mile to the west.  At the end of 2012, 
the closest backwater of what was Mad Inlet was only about 500 feet from high tide. As anyone who 
walks Bird Island knows, the marsh often joins the sea during moderate storms. One big storm could 
open the inlet again. The Coastal Hazards Information Clearinghouse at Western Carolina University 
classifies inlets such as Mad Inlet as historic inlets and says that “in terms of storm damage mitigation, 
this area of the island [a historic inlet] should be treated as if it were a present day inlet and should be 
designated as an inlet hazard area.”2 What reasoning and scientific information justify this 
recommendation?  
 
Surely, the recommendation deserves further study. Thank you for your time. 
 
1Note that a spokeswoman for the state Division of Coastal Management is quoted in the Star-News as 
saying, “Since Mad Inlet has not been an inlet since 1997, we are proposing to not call it an inlet hazard 
area anymore for permit purposes." http://www.starnewsonline.com/article/20131206/articles/131209813 
However, the Bird Island Reserve website writes of “the closure of Mad Inlet in 1999 following Hurricane 
Bonnie.”http://www.nccoastalreserve.net/about-the-reserve/reserve-sites/bird-island/87.aspx) 
2http://www.wcu.edu/coastalhazards/Libros/libroschapter7.htm 
 
Nina Marable 
Full-time resident of Sunset Beach Island 
502 N Shore Dr. West 
Sunset Beach, NC 28468 
 
 
 
From: bonefish0204@sc.rr.com [mailto:bonefish0204@sc.rr.com] 
Sent: Friday, February 07, 2014 9:33 AM 
To: Davis, Braxton C 
Subject: Mad Inlet 
 
Mr. Davis: I recently received information that the Science Advisory Board recommended that the Hazard 
Designation be removed from Mad Inlet. It appeared that the wording or language played a part in their 
decision.  That being said I would hope that the NCCRC would do the right thing and not allow the area to  
be opened for development.  There is no doubt that the citizens of Sunset Beach are opposed to this 
being changed. The State and the Town have invested a great deal to protect this area which should be 
taken into consideration. It is also my understanding that in any case there would be Federal restrictions  



 

on acquiring various types of Insurance. 
 
That being said one has to wonder what is the motive for the Developer wanting to move forward. It is my 
opinion that this exercise will sometime result in the Developer attempting to sell this land to the State or 
the Town. 
 
I would ask that you and the NCCRC do the right thing for everyone, especially the environment, and not 
allow the Mad Inlet area to be developed. 
 
Regards,  
 
James H. Skiff 
414 33rd St. 
Sunset Beach, NC  28468 
 
 
 
Sent: Tuesday, February 11, 2014 2:50 PM 
To: Davis, Braxton C 
Subject: FW: Madd Inlet, Sunset Beach, NC 
 
Mike, 
 
Attached is my statement to be included for the upcoming meeting for the decision to change hazardous 
inlets to non-hazardous inlets. My statement is based on my experience from visual changes of the inlet 
since 1981 and owning property since 1984 at 1430 Bay Street, Sunset Beach, NC located on Madd Inlet. 
Please call if you need additional information or have questions. You can call me at cell no: 910-214-2858 
or 910-214-2859. 
 
Thank you for your assistance. 
 
H. Robert Honeycutt  
 
I, Robert Honeycutt, have owned property on Madd Inlett, 1430 Bay Street, Sunset Beach, NC since 
1984.  I am in favor of Madd inlet being changed to a Non-Hazardous Inlet. This change to a non-
hazardous inlet should be based on scientific evidence and should not be  based on someone’s personal 
opinion.  The scientific evidence proves that the so called Madd Inlet does not exist.  The evidence 
proves there IS NOT an inlet in the so called area and has not been an inlet for many years.   
As for development of this area – the Town of Sunset Beach will have control of this area and can prevent 
any development. Once again, as a property owner and a taxpayer of Sunset Beach, NC, I am in favor of 
the area in question, Madd Inlet, Sunset Beach, NC to be approved as a Non-Hazardous Inlet based on 
the scientific evidence. 
 
H. Robert Honeycutt 
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Basic Information 
 
Agency     DENR, Division of Coastal Management (DCM) 
     Coastal Resources Commission 
 
Title of the Proposed Rule Areas of Environmental Concern (AECs) within Ocean Hazard 

Areas 
 
Citation     15A NCAC 07H .0304 
 
Description of the Proposed Rule 07H .0304 defines and establishes AECs that are considered to 

be within the Ocean Hazard Areas along the State’s Atlantic 
Ocean shoreline.  Ocean Hazard Area AECs include the Ocean 
Erodible Area, High Hazard Flood Area, Inlet Hazard Area and 
the Unvegetated Beach Area.   

 
 
Agency Contact Mike Lopazanski 
 Policy & Planning Section Chief 
 Mike.Lopazanski@ncdenr.gov 

(252) 808-2808 ext. 223 
 
Authority    G.S. 113A-107; 113A-113; 113A-124 
 
Necessity The Coastal Resources Commission is proposing to amend its 

administrative rules in order to reflect physical changes in the 
environment that influence how and where oceanfront 
development is permitted.  These changes will serve the public 
interest by preventing confusion of the regulated community, 
protecting life and property from the destructive forces 
indigenous to the Atlantic shoreline and by removing overly 
restrictive development standards from areas where they are no 
longer necessary. 

 
Impact Summary State government:  No 

Local government:  No 
Substantial impact:  No 
Federal government:  No 
Private property owners: Yes 

 
Summary 
 
The proposed rule amendments (see proposed rule text in the Appendix) will remove the temporary 
Unvegetated Beach (UB) designation from the area in the vicinity of Hatteras Village.  The existing 
vegetation line has exhibited recovery since 2004 and is deemed by the CRC to be no longer necessary for 
permitting purposes.  The proposed changes will also remove the Inlet Hazard Area designation from the 
site formerly occupied by Mad Inlet, which closed in 1997 and is not expected to reopen.  
 
The groups most affected by these changes will be 137 oceanfront property owners in the area of Hatteras 
Village designated as an unvegetated beach and 126 property owners within the Mad Inlet designated 
Inlet Hazard Area. The Division of Coastal Management (DCM) estimates that there will be potential 
benefits to property owners of increased development potential for parcels in the vicinity of Hatteras 
Village and Mad Inlet. However, any estimate by the Division of how many structures would be re-built 
or existing lots could be recombined to increase density would be highly speculative as it would depend 
upon the occurrence of storms, normal deterioration and other events such as structure fires, as well as 
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upon the individual willingness of landowners to redevelop properties or rebuild in locations where their 
prior home had been damaged or destroyed. 
The Division of Coastal Management does not expect costs and benefits from these proposed rule 
changes to exceed $500,000 annually. 
 
The Division of Coastal Management anticipates the effective date of these rule amendments to be 
December 1, 2013. 
 
 
Introduction and Purpose 
 
The Coastal Resources Commission (CRC) is initiating rule making to amend its administrative rules 
governing two separate sections within 15A NCAC 07H .0304 (AECs within Ocean Hazard Areas).  The 
first rule change is to 07H .0304(4) related to the Unvegetated Beach (UB) Area of Environmental 
Concern (AEC) designation.  The CRC has approved rule language that will remove the current 
temporary UB designation for Hatteras Village (adopted in 2004).  The removal the UB designation near 
Hatteras Village is necessary as the vegetation line has exhibited recovery since 2004 and can once again 
be used for setback determinations.  The UB designation was a temporary designation connected with 
damage from Hurricane Isabel (2003) and with subsequent recovery of the vegetation line, this action is 
seen as being consistent with established CRC policy.  The second rule change removes the Inlet Hazard 
Area designation for Mad Inlet, which closed in 1997.  It is considered highly unlikely by the CRC’s 
Science Panel on Coastal Hazards that Mad Inlet will reopen under current conditions. 
 
The removal of the temporary UB designation on Hatteras Village will have no significant effect as the 
stable and natural vegetation has re-established itself at or oceanward of the measurement line set forth in 
the UB designation (i.e., in some cases, the UB designation has been more restrictive for development 
setbacks).  The removal of the Inlet Hazard Area designation for the former location of Mad Inlet 
removes all of the restrictions and use standards (15A NCAC 07H .0310) set forth by the CRC for 
development adjacent to active tidal inlets.  Future development would then be subject to the use 
standards common along all oceanfront shorelines.  
 
 
Description of the Proposed Rules 
 
 
UNVEGETATED BEACH AREA 
The first issue being addressed through this proposed rule change focuses on the Unvegetated Beach (UB) 
AEC designation and its application by the CRC on either a temporary or permanent basis to areas where 
no stable natural vegetation is present.  In May 2004, the CRC approved the UB designation as a 
temporary measurement line used in place of the actual first line of stable and natural vegetation after the 
loss of vegetation from Hurricane Isabel (September 2003).  The only oceanfront community currently 
with an UB designation is Hatteras Village and this proposed rule change would remove the UB 
designation from the Village. 
 
After on-the-ground observations at Hatteras Village in February 2010 and a review of the vegetation line 
recovery since 2004, the temporary UB designation for Hatteras Village is recommended for removal.  
The photos below show how the vegetation line has reestablished itself since 2004. The result of this 
action will be an easing of the setback restrictions with a return in many areas to pre-storm conditions.  
The actual number of properties that will benefit is unknown as setback delineations (based on the first 
line of stable and natural vegetation) are determined on a lot-by-lot basis and dependent upon the size 
(square footage) of development proposed for the property. 
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INLET HAZARD AREA 
The Inlet Hazard Area (IHA) designations are based on a 1978 study (minor amendments in 1981) of 
areas that are subject to the dynamic influence of ocean inlets.  Mad Inlet, which closed in 1997, 
previously separated Sunset Beach and Bird Island (part of the North Carolina Coastal Reserve system).  
As part of the CRC Science Panel’s ongoing review of the State’s 12 developed inlets, the Panel opted not 
to review the boundary for the former Mad Inlet as it was generally accepted that the inlet would not 
reopen.  The CRC is therefore proceeding with removing the Inlet Hazard Area designation from the area 
formally known as Mad Inlet. Removal of the IHA designation will allow property owners to develop 
under the more common oceanfront development standards as opposed to the more restrictive IHA 
standards. 
 

 

 

 
 
COSTS OR NEUTRAL IMPACTS 
 
NC Department of Transportation 
 
 
Removal of Unvegetated Beach Designation 
Pursuant to G.S. 150B-21.4, the agency reports that the proposed amendments to 07H .0304 will not 
affect environmental permitting for the NC Department of Transportation (NCDOT).  Roads are subject 
to setback requirements (development such as roads, parking lots, and other public infrastructure such as 
utilities have a minimum setback factor of 60 feet or 30 times the shoreline erosion rate, whichever is 
greater as defined by 07H .0306(a)(2)(I)).  Since Hwy 12 already exists in this area, DCM has permitted 
the repair of the road in its existing location in the event the area is breached during storms.  CRC 
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rule15A NCAC 07H .0208(a)(3) also allow for the consideration of public benefits consistent with the 
findings and goals of the NC Coastal Area Management Act when the proposed development is in 
conflict with its rules.  In the event that NCDOT needs to build or maintain a road located within the area 
currently designated as Unvegetated Beach, the proposed amendments will not change the CRC’s 
approach to permitting that activity.  For these reasons, DMC estimates no fiscal impact on DOT. 
 
Removal of Inlet Hazard AEC Designation of Mad Inlet 
Pursuant to G.S. 150B-21.4, the agency reports that the proposed amendments to 07H .0304 will not 
affect environmental permitting for the NC Department of Transportation (NCDOT).  Removal of the 
Inlet Hazard AEC designation will not affect the siting of access roads or the maintenance and 
replacement of existing bridges per 15A NCAC 07H .0310(a)(3).  In the event that NCDOT needs to 
build or maintain a road located within the area currently designated as an Inlet Hazard AEC for Mad 
Inlet, the proposed amendments will not change the CRC’s approach to permitting that activity.  For these 
reasons, DCM estimates no fiscal impact on DOT. 
 
Local Government 
 
Removal of Unvegetated Beach Designation 
Public infrastructure (roads, parking lots, & utilities) have a minimum setback factor of sixty feet (60) or 
thirty (30) times the shoreline erosion rate (whichever is greater) as defined by 07H .0306(a)(2)(I).  In the 
event that local governments need to replace or rebuild public infrastructure within an Ocean Hazard 
AEC, the proposed amendments will not change the CRC’s approach to permitting that activity per 15A 
NCAC 07H .0310(a)(3).  While the amendment may have a positive impact on the local government’s tax 
base by preserving the tax value (destroyed structures may be re-built due to the seaward movement of 
the vegetation line), any estimate of how many structures would be re-built would be highly speculative 
as it would depend upon the occurrence of storms, normal deterioration and other events such as structure 
fires, as well as upon the individual willingness of landowners to rebuild in locations where their prior 
home had been destroyed or damaged. 
 
Removal of Inlet Hazard AEC Designation of Mad Inlet 
Currently, the IHA designation limits the density of development to no more than one commercial or 
residential unit per 15,000 square feet of land area and only residential structures of four units or less or 
non-residential structures less than 5,000 square feet.  There are approximately 126 properties located in 
this area.  Less than 10 are undeveloped.  These properties would no longer be required to adhere to the 
density and size restrictions should they be developed or redeveloped.  However, they will still be subject 
to local zoning restrictions as well as designation under the federal Coastal Barriers Resources Act which 
may also restrict development potential. 
 
 
BENEFITS 
 
Private Property Owners 
 
 
Removal of Hatteras Village Unvegetated Beach Designation 
Property owners will benefit from recovery of the beachfront and the associated dunes that will allow 
natural conditions to dictate the siting of development as opposed to a measurement line imposed in the 
aftermath of a storm. The primary economic impact of this proposed rule change are potential benefits to 
137 property owners of structures that may be damaged beyond 50 percent of their value and requiring a 
CAMA permit.  Replacement of structures damaged or destroyed by natural elements, fire or normal 
deterioration is considered development, requiring a CAMA permit and compliance with current CRC 
rules including oceanfront setback provisions.  Should these property owners replace their structures, they 
will be able to re-build the structure based on the existing vegetation line with a possibly expanded 
building envelope. 
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Removal of Inlet Hazards Area Designation  
This action will affect property owners in the vicinity of the area formally known as Mad Inlet.  The result 
of the removal of the designation will lift the restrictions placed on development in the area.  Currently, 
density of development is limited to no more than one commercial or residential unit per 15,000 square 
feet of land area and only residential structures of four units or less or non-residential structures less than 
5,000 square feet.  There are approximately 126 properties located in this area.  Less than 10 are 
undeveloped.  These properties would no longer be required to adhere to the density and size restrictions 
should they be developed or redeveloped.  This action may be beneficial to any large, not previously 
subdivided parcel as it could be developed at a greater density than under the Inlet Hazard Area 
designation.  The benefit to property owners is a greater development potential. The Division, however, 
does not expect this impact to be substantial since less than 10 properties are undeveloped and the largest 
parcel of affected land is a 104 acre site that comprises the Bird Island Coastal Reserve, which is 
managed by the Division for conservation purposes.  
 
 
Local Government 
This action may affect the tax base of the local government in the vicinity of the area formally known as 
Mad Inlet.  The result of the removal of the designation will lift the Coastal Resources Commission 
restrictions placed on development in the area.  However, local zoning and federal restrictions may affect 
overall development potential. The second largest property impacted, after the Bird Island Costal reserve, 
is a 35 acre tract comprised of mostly open water and marshland with some high ground. This is a zone 
Conservation Reserve District by the Town of Sunset Beach.  Development is restricted to habitat 
conservation and limited single family residential development.  Minimum lot size is 1 acre with only half 
of that being buildable high ground.  The entire area is also within the Waites Island Complex CBRA 
Unit (Coastal Barriers Resources Act) administered by the US Fish and Wildlife Service.  Development in 
CBRA areas is ineligible for National Flood Insurance from FEMA. While some development is possible, 
there will still be substantial restrictions. 
 
 
Division of Coastal Management  
 
These amendments do not significantly change how various projects are reviewed or permitted by the 
Division of Coastal Management and the Division does not anticipate a change in permitting receipts due 
to the proposed action. Since the areas discussed are mostly built out, the Division does not foresee any 
significant increase in permit requests; therefore the Division does not expect staff to expend more time 
on permit activities. 
 
 
COST/BENEFIT SUMMARY  
 
There will be a return to the standard practice of utilizing the first line of stable and natural vegetation in 
the determination of oceanfront setbacks for the Hatteras Village area. This proposed rule change would 
ease the setback restrictions with a return in many areas to pre-storm conditions.  While there are 137 
parcels in the currently designated area, the actual number of property owners who will benefit is 
unknown as setback delineations (based on the first line of stable and natural vegetation) are determined 
on a lot-by-lot basis and dependent upon the size (square footage) of development proposed for the 
property.  However, removal of the fix measurement line will allow the use of existing vegetation to 
determine setbacks.  As the vegetation continues to recover, building envelopes within the area will likely 
increase offering more opportunities for development by property owners.    The Division's estimate of 
how many structures will be re-built would be highly speculative as it would depend upon the occurrence 
of storms, normal deterioration and other events such as structure fires, as well as upon the individual 
willingness of landowners to rebuild in locations where their prior home had been damaged or destroyed. 
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With regard to the Inlet Hazard designation of Mad Inlet, the amendments respond to natural changes in 
the environment by removing the Inlet Hazard AEC designation and its associated development 
restrictions for properties in the vicinity of the now closed Mad Inlet.  These 126 properties would no 
longer be required to adhere to the density and size restrictions should they be developed or redeveloped.  
This action will be particularly beneficial to any large, not previously subdivided parcel as it could be 
developed at a greater density than under the Inlet Hazard Area designation. However, there are other 
restrictions including local zoning and federal designation as a CBRA unit that may limit overall 
development potential.  As with lifting the Unvegetated Beach designation, the Division's estimate of how 
many properties could take advantage of the lifting of density restriction would be highly speculative. The 
benefit to property owners in the area of Mad Inlet is a greater development potential. Given the reliance 
on decisions by individual property owners that would affect future development plans on their 
properties, the Division does not expect there to be a significant economic impact in a 12-month period. 
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APPENDIX 

 

15A NCAC 07H .0304 AECS WITHIN OCEAN HAZARD AREAS 

The ocean hazard AECs contain all of the following areas: 

(1) Ocean Erodible Area.  This is the area in which there exists a substantial possibility of excessive 

erosion and significant shoreline fluctuation.  The seaward oceanward boundary of this area is the 

mean low water line.  The landward extent of this area is determined as follows: 

 (a) a distance landward from the first line of stable and natural vegetation as defined 

in 15A NCAC 07H .0305(a)(5) to the recession line that would be established by 

multiplying the long-term annual erosion rate times 60, provided that, where there has 

been no long-term erosion or the rate is less than two feet per year, this distance shall be 

set at 120 feet landward from the first line of stable natural vegetation.  For the purposes 

of this Rule, the erosion rates are the long-term average based on available historical data.  

The current long-term average erosion rate data for each segment of the North Carolina 

coast is depicted on maps entitled “2011 Long-Term Average Annual Shoreline Rate 

Update” and approved by the Coastal Resources Commission on May 5, 2011 (except as 

such rates may be varied in individual contested cases, declaratory or interpretive 

rulings).  In all cases, the rate of shoreline change shall be no less than two feet of erosion 

per year. The maps are available without cost from any local permit officer Local Permit 

Officer or the Division of Coastal Management; and  

 (b) a distance landward from the recession line established in Sub-Item (1)(a) of this 

Rule to the recession line that would be generated by a storm having a one percent chance 

of being equaled or exceeded in any given year. 

(2) The High Hazard Flood Area.  This is the area subject to high velocity waters (including hurricane 

wave wash) in a storm having a one percent chance of being equaled or exceeded in any given 

year, as identified as zone V1-30 on the flood insurance rate maps of the Federal Insurance 

Administration, U.S. Department of Housing and Urban Development.  

(3) Inlet Hazard Area.  The inlet hazard areas are natural-hazard areas that are especially vulnerable to 

erosion, flooding and other adverse effects of sand, wind, and water because of their proximity to 

dynamic ocean inlets.  This area extends landward from the normal mean low water line a distance 

sufficient to encompass that area within which the inlet shall, shall migrate, based on statistical 

analysis, migrate, and shall consider such factors as previous inlet territory, structurally weak areas 

near the inlet and external influences such as jetties and channelization.  The areas identified as 

suggested Inlet Hazard Areas included in the report entitled INLET HAZARD AREAS, The Final 

Report and Recommendations to the Coastal Resources Commission, 1978, as amended in 1981, 

by Loie J. Priddy and Rick Carraway are incorporated by reference without future changes and are 

hereby designated as Inlet Hazard Areas except that the Cape Fear Inlet Hazard Area as shown on 

the map does not extend northeast of the Baldhead Island marina entrance channel.  These areas 

are extensions for: 

(a) the Cape Fear Inlet Hazard Area as shown on the map does not extend northeast of the 

Bald Head Island marina entrance channel; and 
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 (b) the former location of Mad Inlet, which closed in 1997. 

In all cases, the Inlet Hazard Area shall be an extension of the adjacent ocean erodible areas and in 

no case shall the width of the inlet hazard area are not be less than the width of the adjacent ocean 

erodible area.  This report is available for inspection at the Department of Environment and 

Natural Resources, Division of Coastal Management, 400 Commerce Avenue, Morehead City, 

North Carolina.  Photo copies are available at no charge. 

(4) Unvegetated Beach Area.  Beach areas within the Ocean Hazard Area where no stable natural 

vegetation is present may be designated as an unvegetated beach area Unvegetated Beach Area on 

either a permanent or temporary basis as follows: 

 (a) An area appropriate for permanent designation as an unvegetated beach area 

Unvegetated Beach Area is a dynamic area that is subject to rapid unpredictable landform 

change from wind and wave action.  The areas in this category shall be designated 

following studies by the Coastal Resources Commission. Division of Coastal 

Management. These areas shall be designated on maps approved by the Coastal 

Resources Commission and available without cost from any local permit officer Local 

Permit Officer or the Division of Coastal Management. 

 (b) An area that is suddenly unvegetated as a result of a hurricane or other major 

storm event may be designated as an unvegetated beach area Unvegetated Beach Area for 

a specific period of time.  At the expiration of the time specified by the Coastal 

Resources Commission, the area shall return to its pre-storm designation.   

The Commission designates as temporary unvegetated beach areas those oceanfront areas on 

Hatteras Island west of the new inlet breach in Dare County in which the vegetation line as shown 

on Dare County orthophotographs dated 4 February 2002 through 10 February 2002 was 

destroyed as a result of Hurricane Isabel on September 18, 2003 and the remnants of which were 

subsequently buried by the construction of an emergency berm.  This designation shall continue 

until such time as stable, natural vegetation has reestablished or until the area is permanently 

designated as an unvegetated beach area pursuant to Sub-Item 4(a) of this Rule. 

 

History Note: Authority G.S. 113A-107; 113A-113; 113A-124; 

Eff. September 9, 1977; 

Amended Eff. December 1, 1993; November 1, 1988; September 1, 1986; December 1, 1985; 

Temporary Amendment Eff. October 10, 1996; 

Amended Eff. April 1, 1997; 

Temporary Amendment Eff. October 10, 1996 Expired on July 29, 1997; 

Temporary Amendment Eff. October 22, 1997; 

Amended Eff. February 1, 2013; January 1, 2010, February 1, 2006; October 1, 2004;  

Amended Eff. December 1, 2013;  April 1, 2004; August 1, 1998. 
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CRC – 14 – 06  

MEMORANDUM 
To:       Coastal Resources Commission 
From:        Maureen Meehan, DCM Morehead City District Planner 
Date: February 7, 2014 
Subject: Amendment of the 2004 Town of Emerald Isle Land Use Plan 
 
Recommendation: 
Certification of the Town of Emerald Isle Land Use Plan Amendment with the determination that 
the Town has met the substantive requirements outlined in the 7B Land Use Plan Guidelines and 
that there are no conflicts with either state or federal law or the State’s Coastal Management 
Program.  
 
Overview 
The Town of Emerald Isle is requesting a future land use map amendment to their LUP, certified by the 
CRC on October 28, 2004. This will be the fourth amendment to the plan (amended February 12, 2009).  
 
Subject properties being considered for this amendment are all changes from Commercial Corridor to 
Village West Area. There are 12 properties which are located north and south of Crew Drive extending 
from Coast Guard Road to Mallard Drive (the attached maps outline the exact properties). The Emerald 
Isle Board of Commissioners held duly advertised public hearings for the LUP amendments and voted 
unanimously, by resolutions, to adopt the map amendment on November 12, 2013 and December 10, 
2013.  
 
The adopted changes and proposed amendment to the LUP are outlined below:  
 

1. FLUM Change – change of designations from Commercial Corridor to Village West Area. The 
properties are flagged on the maps attached to this memo. The subject properties currently have 
commercial designations, but the new classification will allow more flexibility for future 
development.  

 
The public had the opportunity to provide written comments on the LUP up to fifteen business days prior 
to the CRC meeting, which the amendments are being considered for certification (February 6, 2014). 
DCM did not receive any comments.  
 
To view the full 2004 Emerald Isle Land Use Plan, go to the following link: 
http://www.nccoastalmanagement.net/Planning/under_review.htm. 
 
 
Attachment 1 – Updated Future Land Use Map Boundaries 
Attachment 2 – Resolutions adopting changes to the Land Use Plan 















400 Commerce Ave., Morehead City, NC 28557 

Phone: 252-808-2808 \ FAX: 252-247-3330  Internet: www.nccoastalmanagement.net 

An Equal Opportunity \ Affirmative Action Employer  

 

       
CRC-14-08 

January 30, 2014 
 
MEMORANDUM 
 
TO: Coastal Resources Commission 
 
FROM: Mike Lopazanski 
 
SUBJECT: Science Panel Origin, Role and Composition 
 
Background – Hurricanes and Hazard Mitigation 
 
Beginning with Hurricane Opal in October 1995 and ending with Hurricane Fran in September 1996, 
North Carolina experienced five presidentially declared disasters within a twelve month period. As a 
result, Governor Hunt formed a Disaster Recovery Task Force in October 1996 to develop a 
comprehensive set of recommendations to facilitate the state’s recovery.  The recommendations 
included the review of the CRC’s hazard mitigation rules and Ocean Hazard Areas.  Specifically, the 
Commission was requested to evaluate the methodologies used to delineate hazard areas including 
an assessment of erosion rate calculations, setback requirements and accuracy of ocean, flood and 
inlet hazard area delineations. 
 
The Division arranged for a panel comprised of Dr. Bill Cleary (UNCW, geologist), David Owens 
(UNCCH Institute of Government, lawyer), Dr. Stan Riggs (ECU, geologist), and Dr. John Wells 
(UNC-CH Institute of Marine Sciences, geologist) to discuss the Ocean Hazard AEC at the January 
1997 CRC meeting.  Dr. Cleary recommended the creation of a barrier island erosion task force to re-
examine erosion rates, setbacks and associated methodologies used in their determination. Such a 
task force would allow scientists actively involved in related research to interact regularly and 
effectively with the Commission.  The CRC created the task force and discussed the need for 
applying scientific knowledge to the problems the CRC faced as regulators.  CRC Chairman Hackney 
stated that the Commission needed the participation of scientists who had an understanding of the 
coastal management program as well as the CRC’s rules.  The intent of such a task force would be to 
determine how the current state of knowledge could assist the Commission in the development of 
regulations - bridging the gap between science and policy.  The Commission also discussed the need 
for a long-term, on-going task force and that there would need to be a clear charge from the 
Commission to ensure their direction. 
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The Division had already been planning to make coastal hazards an area of focus in its five-year 
strategic.  As part of this effort, DCM was to propose rule changes to the Ocean Hazard AEC, 
develop an emergency response plan and hire a coastal geologist into a coastal hazards specialist 
position to guide the initiative.  An advisory scientific task force was incorporated into the 
implementation of this strategy. 
 
CRC Science Panel on Coastal Hazards – Formation, Members and Charge 
 
The initial science advisory task force was assembled by DCM and began meeting in May 1997. The 
initial panel included Dr. Bill Cleary (Geologist – UNC-W), Dr. John Fisher (NCSU - engineer), Mr. 
Tom Jarrett (US Army Corps of Engineers, engineer), Dr. Stan Riggs (ECU – Geologist), Mr. Spencer 
Rogers (NC Sea Grant - coastal engineering specialist), Dr. Margery Overton (NCSU - engineer), and 
Dr, John Wells (UNC- Geologist), Craig Webb (Duke Earth Sciences).  Dr. Fisher volunteered to chair 
the panel and DCM provided staff support. 
 
Officially named the CRC’s Science Panel on Coastal Hazards, the original charge was developed by 
the Panel and the Commission to focus on: 
 
1. Update and report on current state of knowledge of coastal processes of NC. 
 
2. Review current methodologies being used by NC and others to define and identify coastal hazard 

areas. 
 
3. Review current rules applied by DCM to development in coastal hazard areas. 
 
4. Considering immediate (next 1-3 years) and long term (three or more years out) actions, and 

develop recommendations for the CRC in the following areas: 
 i. Studies that are needed to better describe NC coastal processes for management purposes. 
 ii. Specific changes to the methodology utilized by DCM to determine coastal hazards. 
 iii. New hazard identification methodologies that should be considered. 
 iv. Opportunities to incorporate current information on NC coastal processes. 
 
Over the next year, a set of short- and long-term recommendations were developed by the Science 
Panel and presented to the CRC in May 1999 and February 2000, respectively. The short-term 
recommendations included suggestions for digital mapping, erosion rate computation, storm surge 
modeling to define OEA width, development of a structures database (e.g., piers and bulkheads along 
estuarine shoreline), outreach and public education, creation of a coastal coordination committee 
(federal and state agencies with coastal responsibilities), inlet hazard area re-delineation, building 
code issues, sandbags, and oceanfront setbacks. The long-term recommendations included the 
development of an integrated hazard classification of the ocean shoreline including physical 
dynamics, geologic framework, subaerial characteristics, modern inlets, sediment budget, and 
erosion/accretion rates. In the development of the recommendations, the Panel discussed that it 
would keep to the science and not make recommendations that were broader than the science and 
technical issues they were charged with examining.  
 
Science Panel Appointments 
 
Traditionally, the Science Panel membership has been balanced with coastal engineers and coastal 
geologists. A marine biologist was added to assist with the sediment criteria and vacancies were filled 
by recommendations of the Division, Panel members and in consultation with and at the discretion of 



 

the CRC Chair.  The Panel has also asked others to provide information when particular expertise 
was required. 
 
Science Panel Activities 
 
Over the intervening years, the Panel has been asked by the Commission and Division to develop 
recommendations or provide technical advice on a number of issues including: 
 

1. Sediment Criteria Development (2002 - 2007) 
2. Review Innovative Erosion Control Structures - Holmberg Stabilizer System (2002 - 2003) 
3. Inlet Hazard Areas Analysis & Delineation (2007 – 2010; per HB-819 continue study in 2013) 
4. Terminal Groins (Review Feasibility Study 2009) 
5. Terminal Groins (Guidance on monitoring for adverse impacts 2011- 2012) 
6. Sea Level Rise Assessment (2009 to Present) 
7. Review results from updated Erosion Rate study (2011) 
8. Mad Inlet Assessment (2013) 

 
Recent CRC Discussions 
 
In late 2012, the Commission began reviewing the structure and function of the Science Panel 
beginning with the Charge (attached) and formalizing the appointment of members. The Charge 
focuses on a consensus based approach to working on assignments, four-year staggered terms, 
member appointment procedures as well as officer elections. The Commission also incorporated, two 
additional slots, the use of ad hoc members to fill specific needs, provisions for replacement due to 
non-participation, staggered terms and the review of a nominee’s expertise and credentials. Once 
Panel members are formally appointed, the members will elect a Chair and Vice-Chair. The Chair and 
Vice-Chair serve two-year terms as officers.  In order to implement staggered terms, it has been 
necessary for half of the existing Panel members to volunteer for two-year terms and the other half to 
volunteer for four-year terms which they have done.  There have been two resignations due to time 
commitments and with the two additional slots, there are four vacancies. 
 
Member Qualifications 
 
In reviewing the 2013 draft Charge, the Science Panel discussed the need for a basis for the CRC 
Chair to evaluate credentials of nominees, but stated that new members should not be limited to 
those that are published in peer-reviewed journals. For example, some practicing coastal engineers 
or geologists may not be published, but they may still be qualified to join the Panel. The Science 
Panel members recommended and the Commission agreed that new members and ad hoc members 
will be appointed by the CRC Chair based on a review of the nominee’s relevant expertise and 
credentials with respect to coastal hazards processes. 
 
In discussing the CRC’s interest in expanding the Panel and possibly including an economist, the 
Panel members recommended that economists should be added on an ad hoc as needed basis to 
work on specific projects. The Science Panel has traditionally focused on oceanfront coastal hazard 
processes and has been balanced between coastal engineers and coastal geologists.  Panel 
members recommended that the Commission retain that composition and focus.  
 
Science Panel Reports 
 
Under the existing Charge, the CRC reviews draft Panel recommendations or reports before they are 
released for public comment. With regard to report format, the Panel suggested clarifying what is 



 

expected for larger more complex reports while allowing for communication of recommendations on 
engineering technologies and methods in memo form.  Final Panel reports are to be developed by 
consensus whereby (preferably) all Panel members support the general findings and 
recommendations, and clearly articulate any differences of opinion related to specific findings. In the 
absence of consensus, a minority opinion section is to be included with each recommendation or 
report, if applicable. 
 
2013 Science Panel Nominations   
 
In order to fill vacancies, the Commission agreed to a nominations process for two categories: 
Science Panel slots and “ad hoc” study slots (e.g., for the Sea Level Rise Assessment Update). For 
the four vacant Science Panel slots, the Division issued a call for nominations letter to CRC, CRAC 
and Science Panel members seeking nominations for two engineers and two geologists with the 
charge to the Science Panel used as guidance for qualifications. Nominees were asked to provide the 
CRC, CRAC or Science Panel member with a resume, CV and any other qualifying information that 
will be forwarded to the DCM Director. The call for nominations will also request that the potential 
nominee be contacted prior to submission in order to ensure their interest in serving. The nominations 
period was open for 30 days. A subcommittee of the CRC, including the CRC Executive Committee 
(CRC committee chairs, CRAC Chair and Executive Secretary) and Science Panel Chair, would then 
review the nominees and make a recommendation to the CRC Chair. The Chair would then make the 
appointments known at an upcoming CRC meeting. 
 
 For the ad hoc study members, the Science Panel could indicate that they need a certain number of 
members with specified expertise. The Commission or Advisory Council could also suggest a number 
of members with specific expertise. The call for nominations would be handled and reviewed in the 
same manner as above, with the specifics dictated by the needs. 
 
Current Status 
 
At the July 2013, the CRC agreed to re-appoint the current members of the Science Panel at the 
discretion of the CRC Executive Committee.  However, no action has been taken on nominations 
received due to the legislative changes made to the Commission.  A meeting of the Science Panel is 
currently scheduled for February 4th at the Washington DENR Regional Office.  The Panel will be 
reviewing a methodology for determining erosion rates in inlet areas and discussing the history of 
Mad Inlet, local geomorphology and other factors involved in inlet formation as was requested by the 
Commission at December 2013 meeting. 
 
Current members of the Science Panel 
 
Chairman Dr. Margery Overton (Dept. of Civil, Construction & Environmental Engineering, NCSU) 
Mr. Steve Benton (coastal geologist, retired DCM) 
Dr. William Cleary (Center for Marine Science, UNC-W) 
Mr. Tom Jarrett P.E. (US Army Corps of Engineers, retired) 
Dr. Charles “Pete” Peterson (Institute of Marine Sciences, UNC-CH) 
Dr. Stan Riggs (Dept. of Geology, ECU) 
Mr. Spencer Rogers (NC Sea Grant) 
Dr. Antonio Rodriguez (Institute of Marine Sciences, UNC-CH) 
Mr. William Birkemeier (Field Research Facility, ERDC/CHL US Army Corps of Engineers) 
Dr. Elizabeth Sciaudone, P.E. (Dept. of Civil, Construction & Environmental Engineering, NCSU) 
Dr. Robert Young (Dept. of Geosciences, Western Carolina University). 
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 Charge to the Coastal Resources Commission’s 
Science Panel on Coastal Hazards 

 
Charge 

 
The purpose of the Science Panel on Coastal Hazards (Panel) is to provide the Coastal Resources 
Commission (CRC) scientific data and recommendations regarding coastal hazards processes. The Panel 
is charged with the following: 1) continually review the current state of knowledge of coastal processes 
and ecological functions of coastal North Carolina; 2) review the current methodologies being used by 
North Carolina and others to define and identify coastal hazard areas and impacts associated with 
development in public trust areas of North Carolina; 3) review the  scientific basis of the CRC’s rules as 
applied by the Division of Coastal Management (DCM) to development in the coastal area; and 4) 
develop recommendations for the Coastal Resources Commission on topics that include the following: 
 

1. Opportunities to incorporate current information on North Carolina coastal processes 
in the CRC rules for Estuarine and Ocean Areas; 
 

2. New coastal engineering technologies or methods; 
 

3. Specific projects as assigned by the CRC or requested by the Panel. When the CRC 
assigns a project, it should provide the Panel with specific questions it needs answered 
and any necessary timelines. The Panel should maintain the flexibility to propose 
projects and scopes of work to the CRC for approval. 

  
 

Membership and Officers 
 

The membership of the Panel should be no more than 15 individuals having professional expertise in 
coastal science or engineering, but additional members may be added on an ad hoc basis to expand the 
expertise of the Panel for specific studies if deemed necessary by the CRC Chair in consultation with the 
Panel. Nominations for new members and ad hoc members may be made by CRC members, current 
Science Panel members, DCM staff, or the Coastal Resources Advisory Council at any public meeting of 
the CRC. New members and ad hoc members will be appointed by the CRC Chair based on a review of 
the nominee’s relevant expertise and credentials with respect to coastal hazards processes. New and 
replacement members will be appointed as needed. Panel members should serve staggered terms of four 
years to ensure continuity. New member terms should be for four years, with re-appointments for 
additional four-year terms when mutually agreed upon by the Panel member and CRC Chair. Regular 
attendance or participation by other means is important, and a Panel member may be asked to step down 
after prolonged non-participation, or at the discretion of the CRC Chair. 
 
The officers of the Panel are the Chair and Vice-Chair. Officer terms are for two years, and the Chair and 
Vice-Chair should be elected biennially by the Panel. The Chair should work with staff to establish 
meeting agendas, preside over Panel meetings, and appoint subcommittees and subcommittee chairs as 
necessary to carry out the Panel’s business. The Vice-Chair should preside over Panel meetings in the 
absence of the Chair and assume the duties of the Chair if the Chair is unable to complete their term until 
another Chair is selected by the Panel.  
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Panel Meeting Agendas 
 

Meetings of the Panel will be open to the public and each meeting should include an opportunity for 
public comments for the Panel to consider. Meeting notes and other records of all Panel meetings will be 
kept by the Division of Coastal Management. Draft notes will be distributed to Panel members for review, 
and final notes will be posted on the DCM webpage. 
   
The Chair, Vice-Chair, and DCM staff should work together to prepare meeting agendas, which will be 
provided to members and to the public at least seven days prior to a scheduled meeting. 
 
 

Consensus Building 
 
Final Panel reports should be developed by consensus whereby (preferably) all Panel members support 
the general findings and recommendations, and clearly articulate any differences of opinion related to 
specific findings. In the absence of consensus, a minority opinion section should be included with each 
recommendation or report, if applicable.  
 
The outline below is a general guideline for larger reports, but not all communications between the Panel 
and the CRC need to follow this format. Some recommendations, such as those pertaining to new coastal 
engineering technologies or methods, are as simple as a memo from the Panel to the CRC. 
 
Larger panel reports should follow a common outline so the CRC and stakeholders know what to expect 
in terms of format and content. The goal of Panel reports is to use the best available data to identify 
common ground and areas of disagreement to help set the context for CRC policy deliberations. To help 
reach consensus, it is essential for Panel members to participate in discussions, weigh in on draft 
recommendations, and review final reports. The outline should include, at a minimum, the following 
sections: 
 

 General Issue 
 Specific Question(s) to be Answered 
 Options Explored by Panel 
 Best Available Science 
 Key Assumptions, Uncertainties, and/or Data Limitations Associated with 

Each Option 
 Consensus Findings and Recommendations 
 Minority Opinions and/or Specific Areas of Disagreement 

 
 

Dissemination of Information 
 

Draft findings and recommendations should be released for public comment following preliminary review 
and approval by the Coastal Resources Commission. Division of Coastal Management staff will 
coordinate the public review process. 
 
Final recommendations of the Panel adopted pursuant to the consensus building and public review 
procedures described above should be reported in writing to the Division Director and the Chair of the 
Coastal Resources Commission. Presentations of Panel recommendations to the CRC should be made by 
the Panel Chair or their designee. 
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