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AN ACT TO PROTECT AND RESTORE WATER QUALITY AND QUANTITY IN THE 
UPPER NEUSE RIVER BASIN, FALLS LAKE, AND OTHER DRINKING WATER 
SUPPLY RESERVOIRS BY DIRECTING THE ENVIRONMENTAL MANAGEMENT 
COMMISSION TO PROVIDE CREDIT TO LOCAL GOVERNMENTS, 
LANDOWNERS, AND OTHERS WHO REDUCE WATER POLLUTION IN THE 
UPPER NEUSE RIVER BASIN BEFORE PERMANENT RULES ARE ADOPTED AND 
TO MODIFY THE NUTRIENT MANAGEMENT STRATEGY AND ADOPT A 
SEDIMENTATION STRATEGY FOR CERTAIN DRINKING WATER SUPPLY 
RESERVOIRS. 

 
Whereas, that portion of the Neuse River Basin that is upstream of the Falls Dam 

and that includes Falls Lake is often referred to as the Upper Neuse River Basin; and 
Whereas, the nine drinking water supply reservoirs in the Upper Neuse River Basin 

provide water for drinking, sanitation, food processing, cooling, industrial processing, and other 
essential uses for the citizens of Orange, Person, Durham, Granville, and Wake Counties; and 

Whereas, the General Assembly enacted S.L. 1997-458, the Clean Water 
Responsibility and Environmentally Sound Policy Act, to protect and restore the waters of the 
State in 1997; and 

Whereas, the General Assembly enacted S.L. 2005-190, the Clean Lakes Act, to 
protect and restore the drinking water supply reservoirs of the State in 2005; and 

Whereas, the North Carolina Division of Water Quality in the Department of 
Environment and Natural Resources listed Falls Lake in the Upper Neuse River Basin as 
impaired waters in 2008, and the U.S. Environmental Protection Agency also classifies Falls 
Lake as impaired waters due to nutrients and turbidity; and 

Whereas, the quality and quantity of the water in the nine drinking water supply 
reservoirs in the Upper Neuse River Basin are essential to public health, environmental quality, 
and the economic vitality of the region; and 

Whereas, the North Carolina Environmental Management Commission may not 
develop a nutrient management strategy and rules to implement the nutrient management 
strategy for the Upper Neuse River Basin by July 1, 2009, as required by law; and 

Whereas, delayed development of a nutrient management strategy and rules to 
implement the nutrient management strategy threatens the quality and quantity of drinking 
water supply reservoirs in the Upper Neuse River Basin; Now, therefore, 
 
The General Assembly of North Carolina enacts: 

 
SECTION 1.(a)  Definition. – For purposes of this section, the term "Upper Neuse 

River Basin" is that portion of the Neuse River Basin upstream of the Falls Dam, including 
Falls Lake. 

SECTION 1.(b)  Credit for Early Adoption. – The Environmental Management 
Commission shall encourage local governments, landowners, and others to develop, adopt, and 
implement policies and practices to reduce the runoff and discharge of nitrogen, phosphorus, 
sediment, and other pollutants into the surface waters and drinking water supply reservoirs in 
the Upper Neuse River Basin before it adopts permanent rules to implement the nutrient 
management strategy and the turbidity strategy for Upper Falls Lake.  The Environmental 
Management Commission shall, in its permanent rules, provide credit for the early 
implementation of the nutrient management strategy for the Upper Neuse River Basin and the 
turbidity strategy for Falls Lake to local governments, landowners, and others who implement 
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policies and practices after January 1, 2007, to reduce runoff and discharge of nitrogen, 
phosphorus, and sediment in the Upper Neuse River Basin. 

SECTION 1.(c)  Reports. – The Environmental Management Commission shall 
report its progress in implementing this section to the Environmental Review Commission as 
part of each quarterly report it makes pursuant to G.S. 143B-282(b). 

SECTION 2.(a)  Section 3 of S.L. 2005-190, as amended by Section 31 of S.L. 
2006-259, reads as rewritten: 

"SECTION 3.(a)  Applicability of section to certain reservoirs. – This section applies 
only to drinking water supply reservoirs that meet all of the following criteria as of 1 July 2005: 

(1) The reservoir serves a population greater than 300,000 persons. 
(2) The Environmental Management Commission has classified all or any part 

of the water in the reservoir as a nutrient sensitive water (NSW). 
(3) Water quality monitoring data indicates that water quality in the reservoir 

violates the chlorophyll A standard. 
(4) The Division of Water Quality of the Department of Environment and 

Natural Resources has not prepared or updated a calibrated nutrient response 
model for the reservoir since 1 July 2002. 

"SECTION 3.(b)  Temporary limitation on increased nutrient loading. – If the 
Environmental Management Commission determines either that water quality in all or in any 
part of a drinking water supply reservoir to which this section applies does not meet current 
water quality standards or that it is likely that water quality will not meet water quality 
standards at any time prior to 1 July 2010, the Commission shall not make any new or 
increased nutrient loading allocation to any person who is required to obtain a permit under 
G.S. 143-215 for an individual wastewater discharge directly or indirectly into that reservoir. 
This limitation on new or increased nutrient loading allocation shall not be construed to 
prohibit a person who holds a permit for a wastewater discharge into a drinking water supply 
reservoir from purchasing a nutrient loading allocation from another person who holds a permit 
for a wastewater discharge into the same drinking water supply reservoir. This subsection 
expires with respect to a drinking water supply reservoir when permanent rules adopted by the 
Commission to implement the nutrient management strategy for that reservoir become 
effective. 

"SECTION 3.(c)  Nutrient management strategy. – The Environmental Management 
Commission shall develop a nutrient management strategy for drinking water supply reservoirs 
to which this section applies by 1 July 2009.15 January 2011. The nutrient management 
strategy shall be based on a calibrated nutrient response model that meets the requirement of 
G.S. 143-215.1(c5). The nutrient management strategy shall include specific mandatory 
measures to achieve the reduction goals. The Commission shall consider the cost of the 
proposed measures in relation to the effectiveness of the measures.In developing the nutrient 
management strategy, the Commission shall consider the effectiveness of measures previously 
implemented in the watershed and the cost of the proposed measures in relation to their 
effectiveness. These measures could include, but are not limited to, buffers, erosion and 
sedimentation control requirements, post-construction stormwater management, agricultural 
nutrient reduction measures, the addition of nutrient removal treatment processes to point 
source permitted wastewater treatment plants, the removal of point source discharging 
wastewater treatments through regionalization and conversion to nondischarge treatment 
technologies, measures to address nutrient inputs from on-site wastewater treatment systems, 
control of atmospheric deposition, allowing the sale and purchase of nutrient offsets, allowing 
trading of nutrient loading allocations and credits for nutrient reductions, and any other 
measures that the Commission determines to be necessary to meet the nutrient reduction goals. 
To the extent that one or more other State programs already mandate any of these measures, the 
nutrient management strategy shall incorporate the mandated measures and any extension of 
those measures and any additional measures that may be necessary to achieve the nutrient 
reduction goals. In making a nutrient loading allocation to a permit holder, the Commission 
shall, to the extent allowed by federal and State law, give consideration to all voluntary efforts 
taken by the permit holder to protect water quality prior to the development of the nutrient 
management strategy. 

"SECTION 3.(d)  Eligibility under the Clean Water Revolving Loan and Grant Act. – 
The definitions set out in G.S. 159G-3 apply to this subsection. The operator of a wastewater 
treatment works that is owned by an agency of the State may apply for a loan or grant under 
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Chapter 159G of the General Statutes on the same basis as any other applicant if the operator is 
a local government unit and if the local government unit operates the wastewater treatment 
works pursuant to a contract with the State agency that contemplates that the local government 
unit will eventually acquire ownership of the wastewater treatment works. 

"SECTION 3.(e)  Implementation; rulemaking. – The Environmental Management 
Commission shall adopt permanent rules to implement the nutrient management strategies 
required by this section by 1 July 2009.15 January 2011. The rules shall require that reductions 
in nutrient loading from all sources begin no later than five years after the rules become 
effective. The rules shall require that stormwater management programs to reduce nutrient 
loading from new development be implemented no later than 30 months after the rules become 
effective. 

"SECTION 3.(f)  Reports. – The Environmental Management Commission shall report its 
progress in implementing this section to the Environmental Review Commission as a part of 
each quarterly report it makes pursuant to G.S. 143B-282(b)." 

SECTION 2.(b)  S.L. 2005-190, as amended by Section 31 of S.L. 2006-259, is 
amended by adding four new subsections to read: 

"SECTION 3.(g)  Compensatory mitigation for riparian buffer loss; nutrient offset 
purchases. – Compensatory mitigation for riparian buffer loss in the watershed of a drinking 
water supply to which this section applies must be performed in the watershed of the drinking 
water supply. The Environmental Management Commission may further limit the area in which 
compensatory mitigation for riparian buffer loss must be performed in the watershed of a 
drinking water supply to which this section applies. Any nutrient offset purchased to offset 
loading in the watershed of a drinking water supply to which this section applies may only be 
obtained from an offset project located in the watershed of the drinking water supply. The 
Environmental Management Commission may further limit the area from which nutrient offsets 
may be obtained in the watershed of a drinking water supply to which this section applies. 

"SECTION 3.(h)  Additional standards for land-disturbing activities in the water 
supply watershed. – For purposes of this section, "land-disturbing activity" does not include 
the land-disturbing activities set out in G.S. 113A-52.01. In addition to any other requirements 
of State, federal, and local law, land-disturbing activity in the watershed of the water supply 
reservoir to which this section applies shall meet all of the following design standards for 
sedimentation and erosion control: 

(1) Erosion and sedimentation control measures, structures, and devices shall be 
planned, designed, and constructed to provide protection from the runoff of 
the 25-year storm that produces the maximum peak rate of runoff as 
calculated according to procedures set out in the United States Department 
of Agriculture Soil Conservation Service's "National Engineering Field 
Manual for Conservation Practices" or according to procedures adopted by 
any other agency of the State or the United States or any generally 
recognized organization or association. 

(2) Sediment basins shall be planned, designed, and constructed so that the basin 
will have a settling efficiency of at least seventy percent (70%) for the 
40-micron size soil particle transported into the basin by the runoff of the 
two-year storm that produces the maximum peak rate of runoff as calculated 
according to procedures in the United States Department of Agriculture Soil 
Conservation Service's "National Engineering Field Manual for 
Conservation Practices" or according to procedures adopted by any other 
agency of the State or the United States or any generally recognized 
organization or association. 

(3) Newly constructed open channels shall be planned, designed, and 
constructed with side slopes no steeper than two horizontal to one vertical if 
a vegetative cover is used for stabilization unless soil conditions permit 
steeper slopes or where the slopes are stabilized by using mechanical 
devices, structural devices, or other acceptable ditch liners. In any event, the 
angle for side slopes shall be sufficient to restrain accelerated erosion. 

(4) For an area of land-disturbing activity where grading activities have been 
completed, temporary or permanent ground cover sufficient to restrain 
erosion shall be provided as soon as practicable, but in no case later than 
seven days after completion of grading. For an area of land-disturbing 



Page 4   S1020 [Ratified] 

activity where grading activities have not been completed, temporary ground 
cover shall be provided as follows: 
a. For an area with no slope, temporary ground cover shall be provided 

for the area if it has not been disturbed for a period of 14 days. 
b. For an area of moderate slope, temporary ground cover shall be 

provided for the area if it has not been disturbed for a period of 10 
days. For purposes of this subdivision, "moderate slope" means an 
inclined area, the inclination of which is less than or equal to three 
units of horizontal distance to one unit of vertical distance. 

c. For an area of steep slope, temporary ground cover shall be provided 
for the area if it has not been disturbed for a period of seven days. 
For purposes of this subdivision, "steep slope" means an inclined 
area, the inclination of which is greater than three units of horizontal 
distance to one unit of vertical distance. 

"SECTION 3.(i)  For purposes of this section, "land-disturbing activity" does not include 
the land-disturbing activities set out in G.S. 113A-52.01.  No later than December 31, 2011, the 
Sedimentation Control Commission shall adopt rules for the control of erosion and 
sedimentation resulting from land-disturbing activities in the watershed of the water supply 
reservoir to which this section applies.  In developing the rules, the Commission shall consider 
the standards established pursuant to Section 3(h), as enacted by Section 2(b) of this act. 

"SECTION 3.(j)  The Department of Environment and Natural Resources, in consultation 
with the Environmental Management Commission, shall identify improvements needed in the 
design, operation, and siting of septic tank systems in order to reduce excess nutrient loading 
from septic tank systems in the watershed of a drinking water supply to which this section 
applies.  The Department shall report its findings and recommendations for specific changes to 
standards adopted by the Commission for Public Health pursuant to G.S. 130A-355 to the 
Commission for Public Health and to the Environmental Review Commission no later than 
March 1, 2010." 

SECTION 3.  Concurrent with the permanent rule making required by Section 3 of 
S.L. 2005-190, as amended by Section 31 of S.L. 2006-259 and Section 2(a) of this act, and 
pursuant to G.S. 143-215.8B, the Environmental Management Commission shall adopt 
temporary rules.  The Commission shall adopt the temporary rules required by this section by 
January 15, 2011. 
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SECTION 4.  Section 3(h) of S.L. 2005-190, as enacted by Section 2(b) of this act, 
becomes effective January 1, 2010, applies to land-disturbing activities begun on or after 
January 1, 2010, and expires on the date that rules adopted pursuant to Section 3(i) of S.L. 
2005-190, as enacted by Section 2(b) of this act, become effective.  The remaining sections of 
this act are effective when they become law. 

In the General Assembly read three times and ratified this the 11th day of August, 
2009. 
 
 
 
 
 _____________________________________ 
   Walter H. Dalton 
  President of the Senate 
 
 
 
 
 _____________________________________ 
   Joe Hackney 
  Speaker of the House of Representatives 
 
 
 
 
 _____________________________________ 
   Beverly E. Perdue 
  Governor 
 
 
Approved __________.m. this ______________ day of ___________________, 2009 
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AN ACT TO REQUIRE THE FILING OF NOTICE OF PENDING LITIGATION FOR 
ACTIONS SEEKING INJUNCTIVE RELIEF REGARDING SEDIMENTATION AND 
EROSION CONTROL FOR ANY LAND-DISTURBING ACTIVITY THAT IS SUBJECT 
TO THE REQUIREMENTS OF ARTICLE 4 OF CHAPTER 113A OF THE GENERAL 
STATUTES. 

 
The General Assembly of North Carolina enacts: 

 
SECTION 1.  G.S. 1-116(a) reads as rewritten: 

"(a) Any person desiring the benefit of constructive notice of pending litigation must file 
a separate, independent notice thereof, which notice shall be cross-indexed in accordance with 
G.S. 1-117, in all of the following cases: 

(1) Actions affecting title to real property;property. 
(2) Actions to foreclose any mortgage or deed of trust or to enforce any lien on 

real property; andproperty. 
(3) Actions in which any order of attachment is issued and real property is 

attached. 
(4) Actions seeking injunctive relief under G.S. 113A-64.1 or G.S. 113A-65 

regarding sedimentation and erosion control for any land-disturbing activity 
that is subject to the requirements of Article 4 of Chapter 113A of the 
General Statutes." 

SECTION 2.  This act becomes effective October 1, 2009, and applies to actions 
filed on or after that date. 

In the General Assembly read three times and ratified this the 1st day of July, 2009. 
 
 
 s/  Walter H. Dalton 
  President of the Senate 
 
 
 s/  Joe Hackney 
  Speaker of the House of Representatives 
 
 
 s/  Beverly E. Perdue 
  Governor 
 
 
Approved 10:37 a.m. this 10th day of July, 2009 
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AN ACT TO EXTEND CERTAIN GOVERNMENT APPROVALS AFFECTING THE 
DEVELOPMENT OF REAL PROPERTY WITHIN THE STATE. 

 
The General Assembly of North Carolina enacts: 

 
SECTION 1.  This act shall be known and may be cited as the "Permit Extension 

Act of 2009." 
SECTION 2.  The General Assembly makes the following findings: 
(1) There exists a state of economic emergency in the State of North Carolina 

and the nation, which has drastically affected various segments of the North 
Carolina economy, but none as severely as the State's banking, real estate, 
and construction sectors. 

(2) The real estate finance sector of the economy is in severe decline due to the 
creation, bundling, and widespread selling of leveraged securities, such as 
credit default swaps, and due to excessive defaults on sub-prime mortgages 
and the resultant foreclosures on a vast scale, thereby widening the mortgage 
finance crisis. The extreme tightening of lending standards for home buyers 
and other real estate borrowers has reduced access to the capital markets. 

(3) As a result of the crisis in the real estate finance sector of the economy, real 
estate developers and redevelopers, including home builders, and 
commercial, office, and industrial developers, have experienced an 
industry-wide decline, including reduced demand, cancelled orders, 
declining sales and rentals, price reductions, increased inventory, fewer 
buyers who qualify to purchase homes, layoffs, and scaled back growth 
plans. 

(4) The process of obtaining planning board and zoning board of adjustment 
approvals for subdivisions, site plans, and variances can be  difficult, time 
consuming, and expensive, both for private applicants and government 
bodies. 

(5) The process of obtaining the myriad of other government approvals, such as 
wetlands permits, treatment works approvals, on-site wastewater disposal 
permits, stream encroachment permits, flood hazard area permits, highway 
access permits, and numerous waivers and variances, can be difficult and 
expensive; further, changes in the law can render these approvals, if expired 
or lapsed, difficult to renew or reobtain. 

(6) County and municipal governments, including local sewer and water 
authorities, obtain permits and approvals from State government agencies, 
particularly the Department of Environment and Natural Resources, which 
permits and approvals may expire or lapse due to the state of the economy 
and the inability of both the public sector and the private sector to proceed 
with projects authorized by the permit or approval. 

(7) County and municipal governments also obtain determinations of master 
plan consistency, conformance, or endorsement with State or regional plans, 
from State and regional government entities that may expire or lapse without 
implementation due to the state of the economy. 

(8) The current national recession has severely weakened the building industry, 
and many landowners and developers are seeing their life's work destroyed 
by the lack of credit and dearth of buyers and tenants due to the crisis in real 
estate financing and the building industry, uncertainty over the state of the 
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economy, and increasing levels of unemployment in the construction 
industry. 

(9) The construction industry and related trades are sustaining severe economic 
losses, and the lapsing of government development approvals would 
exacerbate, if not addressed, those losses. 

(10) Financial institutions that lent money to property owners, builders, and 
developers are experiencing erosion of collateral and depreciation of their 
assets as permits and approvals expire, and the extension of these permits 
and approvals is necessary to maintain the value of the collateral and the 
solvency of financial institutions throughout the State. 

(11) Due to the current inability of builders and their purchasers to obtain 
financing under existing economic conditions, more and more 
once-approved permits are expiring or lapsing, and, as these approvals lapse, 
lenders must reappraise and thereafter substantially lower real estate 
valuations established in conjunction with approved projects, thereby 
requiring the reclassification of numerous loans, which, in turn, affects the 
stability of the banking system and reduces the funds available for future 
lending, thus creating more severe restrictions on credit and leading to a 
vicious cycle of default. 

(12) As a result of the continued downturn of the economy and the continued 
expiration of approvals that were granted by State and local governments, it 
is possible that thousands of government actions will be undone by the 
passage of time. 

(13) Obtaining an extension of an approval pursuant to existing statutory or 
regulatory provisions can be both costly in terms of time and financial 
resources and insufficient to cope with the extent of the present financial 
conditions; moreover, the costs imposed fall on the public as well as the 
private sector. 

(14) It is the purpose of this act to prevent the wholesale abandonment of already 
approved projects and activities due to the present unfavorable economic 
conditions by tolling the term of these approvals for a finite period of time as 
the economy improves, thereby preventing a waste of public and private 
resources. 

SECTION 3.  Definitions. – As used in this act, the following definitions apply: 
(1) Development approval. – Any of the following approvals issued by the 

State, any agency or subdivision of the State, or any unit of local 
government, regardless of the form of the approval, that are for the 
development of land or for the provision of water or wastewater services by 
a government entity: 
a. Any detailed statement by a State agency under G.S. 113A-4. 
b. Any detailed statement submitted by a special purpose unit of 

government or a private developer of a major development project 
under G.S. 113A-8. 

c. Any finding of no significant impact prepared by a State agency 
under Article 1 of Chapter 113A of the General Statutes. 

d. Any approval of an erosion and sedimentation control plan granted 
by a local government or by the North Carolina Sedimentation 
Control Commission under Article 4 of Chapter 113A of the General 
Statutes. 

e. Any permit for major development or minor development, as defined 
in G.S. 113A-118, or any other permit issued under the Coastal Area 
Management Act (CAMA), Part 4 of Article 7 of Chapter 113A of 
the General Statutes. 

f. Any water or wastewater permit issued under Article 10 or Article 11 
of Chapter 130A of the General Statutes. 

g. Any building permit issued under Article 9 of Chapter 143 of the 
General Statutes. 

h. Any nondischarge or extension permit issued under Part 1 of Article 
21 of Chapter 143 of the General Statutes. 



SL2009-0406 Session Law 2009-406 Page 3 

i. Any stream origination certifications issued under Article 21 of 
Chapter 143 of the General Statutes. 

j. Any water quality certification under Article 21 of Chapter 143 of 
the General Statutes. 

k. Any air quality permit issued by the Environmental Management 
Commission under Article 21B of Chapter 143 of the General 
Statutes. 

l. Any approval by a county of sketch plans, preliminary plats, plats 
regarding a subdivision of land, a site specific development plan or a 
phased development plan, a development permit, or a building permit 
under Article 18 of Chapter 153A of the General Statutes. 

m. Any approval by a city of sketch plans, preliminary plats, plats 
regarding a subdivision of land, a site specific development plan or a 
phased development plan, a development agreement, or a building 
permit under Article 19 of Chapter 160A of the General Statutes. 

n. Any certificate of appropriateness issued by a preservation 
commission of a city under Part 3C of Article 19 of Chapter 160A of 
the General Statutes. 

(2) Development. – The division of a parcel of land into two or more parcels, 
the construction, reconstruction, conversion, structural alteration, relocation, 
or enlargement of any building or other structure or facility, or any grading, 
soil removal or relocation, excavation or landfill, or any use or change in the 
use of any building or other structure or land or extension of the use of land. 

SECTION 4.  For any development approval that is current and valid at any point 
during the period beginning January 1, 2008, and ending December 31, 2010, the running of 
the period of the development approval and any associated vested right under G.S. 153A-344.1 
or G.S. 160A-385.1 is suspended during the period beginning January 1, 2008, and ending 
December 31, 2010. 

SECTION 5.  This act shall not be construed or implemented to: 
(1) Extend any permit or approval issued by the United States or any of its 

agencies or instrumentalities. 
(2) Extend any permit or approval for which the term or duration of the permit 

or approval is specified or determined pursuant to federal law. 
(3) Shorten the duration that any development approval would have had in the 

absence of this act. 
(4) Prohibit the granting of such additional extensions as are provided by law. 
(5) Affect any administrative consent order issued by the Department of 

Environment and Natural Resources in effect or issued at any time from the 
effective date of this act to December 31, 2010. 

(6) Affect the ability of a government entity to revoke or modify a development 
approval pursuant to law. 

(7) Modify any requirement of law that is necessary to retain federal delegation 
by the State of the authority to implement a federal law or program. 

SECTION 6.  Within 30 days after the effective date of this act, each agency or 
subdivision of the State to which this act applies shall place a notice in the North Carolina 
Register listing the types of development approvals that the agency or subdivision issues and 
noting the extension provided in this act.  This section does not apply to units of local 
government. 

SECTION 7.  The provisions of this act shall be liberally construed to effectuate 
the purposes of this act. 
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SECTION 8.  This act is effective when it becomes law. 
In the General Assembly read three times and ratified this the 30th day of July, 2009. 

 
 
 s/  Walter H. Dalton 
  President of the Senate 
 
 
 s/  Joe Hackney 
  Speaker of the House of Representatives 
 
 
 s/  Beverly E. Perdue 
  Governor 
 
 
Approved 2:05 p.m. this 5th day of August, 2009 


