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STATE OF NORTH CAROLINA

COUNTY OF Y ANCEY

Nancyv Henslev, Dhape Kent. and
{"Tean Water for North Carolina, Ine.,
Petitioners,

v,
North Carolina Department of Environment
and Natural Resources, Division of
Land Resources,
Regpondenl.

and

Mountainy Air Developiment Corporation,
Respondent-Intervenot.

Jan 22 '07 8:02 P. 02

IN THE OFFICE OF
ADMINISTRATIVE HEARINGS
U3 EHR 2069

FINAL AGENCY DECISION
(N.C.G.8. §150B-36(c))

This contested case came on for hearing before the North Caroling Sedimemation Control

Commizsion atits regulardy-seheduled meeting held on 16 November 2006 for making of 1 Fing!

Agency Decision pursuant 1o N.C.G.8. §150B-30 with regard 10 those rulings of Admimsirative

Law Judge James L. Conner contained in an Order of Summary Judgment entered 1} January

20006,

The Commission has reviewed and congideved the recovd of the proceedings in the Office

of Administrative Hearimys, including the motions for summary judgment and supporung

affidavits filed by the parties and their joint shpulations of fact, the parties’ exceptions o the

subject Order of Summary Judgmoent, wnd their wiitten and oral argumems presented o the

~ Commission in support of their respective positions.

The Copumission hereby makes the following Final Agency Decision:
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With regard to petivioners’ clmms set forth in paragraph 8{b) of the petition fQL' conteswed
case hearing, essentiatly contending that no development may be allowed on. over, or under &
natural watercourse, AL] Comner correctly determined it there existed no genuine issue of
material Lact and that the respondent ("DVLRY) and regpandent-intervenor (Mountain Alr) were
eatitled to entry of judgment in thew favor 4s a maner of law. The Commission therefore adopts
that ruling as its decision on this issue.

With regard to penuoners’ claims set forth in paragraph 8(a) of the petition for contested
casc hearing, essentially contending that the project proposed by Mountain Air was not
“emporary” o “minimal” and that DLR could not approve Mountain Alr's request for a
variance from the wout buffer requirements sel forth i N.C.G.S. §113A-57(1), ALI Conner
evred, ih ruling that petitioners were entitled to entry of summary judgment in their favor as a
mateer of law and that ruliné is not adopted by the Commission. As ALT Conner determined.
this matter does not present any genuine issue of fact. However, the Commission concludes that
DLR and Mountain Air, not the petitioners, are entitled to eniry of judgment in thelir favor as a
matter of law [or reasons set forth hel(ml ‘

The Gemeral Assembly’s oxpressly stated purpose for enacting the Sedimentation
Pollution Controd Agt (the “Sedimemation Act™) was to “permit development of this State 0
continue with the least detrimentat effects from pollution by sedimentation.” N.C.G.S. §113A-
51. North Carolina courts have consistently ruled that the purpose of the Sedimentation Act is
the control of sedimentation, wot the control of land uses, In implementing the trout buffer
stature. DLR has consistently granted variances when the impact from sedimentation would be
“lemporary and minimal”. This view of the agency is 1o be given great consideration when

iterpreting this statute.
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The Sedimeniation Act does not probibit all development around trout watess, as the
Petitioners and ALJ Connor conclude. Instead. the Sedimentation Act regulates the effects of
sedimentation on such waters, and imposes requireinents 10 ensurc that those sedimentation
effects are temporary and minimal,

This conclusion is not only consistcut with the Gencral Assembly’s expressly stated
mtent and DLRs historic interpretation but is also tequived by the defimtion of “land~disturhing
activity,” which is limited (o those activities that cause @ change in natural cover or topography
and which may cause or coniribute to sedimentation. In other words, because the trout buffer
reguircment applies only to “land-disturbiug activities,” it must apply to only those activities that
mayv cause of contribute to sedimentation. Therefore, wiren ﬂf;t: Sedimentation Act requires that
fand-disturbing activities in a trout buffer area be “temporary™ and “minimal," it must logieully
be requiring that the effects of any sedimentation be wmporary and minimal.

This conclusion ig also required by the plain meaning of the Sedimentation Act, which
states that the buffer roquirements, including the trout baffer, ahply “during periods of
construction or improvement to land.” This is the time period when sediment is generated and
the time period regulated by the Sedimentation Act. The plain language of the stawtg, therefore,
requircs that the words “temporary™ and “minimal” relate to the work with the potential to cavse
sedimentation, not to the overall land use of the project.

ALY Connor’s deciston misses these erucial points.  He instead concludes that the
Sedimentation. Aci requires that the overall project must lcave the trout buffer un‘d:ism‘rbcd m
perpetuity, regardless of s long-term sedimentation effects, In doing so, he mupermissibly

rewrites the definttion of “land-disturbing activily” (o inciude any land uses that disturd a wout
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buffer in sny way. Ayin,‘ 3 bnd use activity with ho comtinumg sedimentasion effects is sof-a
“Ted-dishurbing attivity” regulated by the Sedimenration Act,
| Bachuse the Sedimentation Act, and the Commlrsion's Jurlsdiction, extensls only to the
effects of sedimentstion , ALJ Conpor's decision applying it o activides withoul rcgmd 10
sedimontation must be r\:jcctsd
Rejecting ALT Connor’s decision on Paragraph 8(a) wilt not have lora-lenm derrimental
cffects om the haalth of twout waters. The requirements fmposcd in the Trout Buffer Variance in
this case we particularly swingenr and ensurt that sedimerzarion affecis are not harmid. As
required by the Sedimantation Aet, the sedirentetion affects at Mountain Air are waly temporary
&4 minimal. To the extent that Peticioners reiss general water quality or rolatod concorns arising
fom work in and arourd wour buffers, other Progiams administered by tht Department of
Ervironment a0 Naturn! Resources (“DENR") regulate those matiers. This Come isclon shoutd
limit the application of the Sedimestation Act 1o the maters imended by the Legislature -
' Stdimentacion — and not exeend 1t 1o gther Iewd and other ervay and issues reguated by other
divisiona within DENR. ‘
Having found that DLR aod Mountain Air are emitid to entry of semasy Judpmm in

thair favor on thiz | 13sue, this case must be remended 1o the Office o Adminisirativa Hemmg:s for

derermination of Wiose jasuse 3ot redolved by this domion.

‘Thiﬁtho Ifl day of _Alad_-mbf_‘ 2007,
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CERTIFICATE OF SERVICE

[ certify that | have served a copy of the foregoing final sgency decision m the case of
Hensley, Kent, and Clean Water for North Carolina, Inc. v. N.C. Department of Environment and
Natural Resources, Division of Land Resources and Mountain Air Development Corporation (03
OSP 2069) on the following persons by causing it to be enclosed in a suitable wrapper, bearing
sufficient postage, and deposited in the care and custody of the United States Mail, Certified Mail,
and addressed as follows: '

John D. Runkle, Esq.
P. 0. Box 3793
Chapel Hil], NC 27515

Benne C. Hutson, Esq.
Helms, Mullis and Wicker
P. O. Box 31247
Charlotte, NC 28231

Ramona C. O’Bryant, Esq.
Smith Moore LLP

P. 0. Box 21927
Greensboro, NC 27420

Sueanna P. Sumpter, Esq.
Assistant Attorney General
N.C. Department of Justice
42 N. French Broad Avenue
Asheville, NC 28801

Mary Penny Thompson, Esq.
General Counsel

North Carolina Department of Envirorunent and Natural Resources
1601 Mail Service Center
Raleigh, NC 27699-1601

This the f_‘z day of January 2007.

' Gan_ [\
Elurvn Les G [T
Edwin Lee Gavin II
Assistant Attorney General
N. C. Department of Justice
P.O. Box 629
Raleigh, NC 27602-0629




