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Executive Summary

The Alexander wetland mitigation site is located in Greene County, five miles east of the
town of Snow Hill, North Carolina. Approximately 2,500 feet of ditches exist on the site
and were used to promote drainage when the land was under agricultural production. The
entire land parcel is approximately 28 acres in size and designated as prior converted
wetlands.

Land-use for the Alexander site in the past has been row crop agriculture. Existing
vegetation was inventoried on the property in April 2002. Vegetation in the field (along
the ditches and ponds) consisted of elderberry (Sambucus canadensis), giant cane
(Arundinaria gigantean), rush (Juncus sp.), goldenrod (Solidago sp.), jewelweed
(Impatiens capensis), sedge (Carex sp.), tear-thumb (Polygonum sagittatum), blackberry
(Rubus spp.), bulrush (Scirpus spp.), red maple saplings (Acer rubrum), and black cherry
saplings (Prunus serotina). Cattail (Typha latifolia) was observed growing in several
areas within the ditches, while black willow (Salix nigra) saplings were abundant around
the pond closest to the road. An existing wetland system borders the site along the
western edge. This area is wooded with tulip poplar (Liriodendron tulipifera), green ash
(Fraxinus pennsylvanica), American elm (Ulmus americana), sweet bay (Magnolia
virginiana), ironwood (Carpinus caroliniana), swamp chestnut oak (Quercus michauxii),
willow oak (Quercus phellos), American holly (Ilex opaca), black cherry (Prunus
serotina), and black willow. Considering this, the potential for restoration of a diverse
native vegetation community exists at the site due to the close proximity of appropriate
seed sources.

Water table monitoring data collected from May 2000 through October 2000 indicated
that the site currently exhibits hydrologic conditions drier than jurisdictional wetland
conditions. The ditches on the site transport surface and subsurface drainage from the
project property and maintain soil conditions favorable for agricultural production.
Examination of the available hydrology and soil data indicates that the site has good
potential for the restoration of a productive wetland ecosystem.

The mitigation design for the Alexander property is to restore a “non-riverine wet
hardwood forest”, as described by Schafale and Weakley, 1990. These systems exist as
poorly drained interstream flats with fine-textured mineral soils, not associated with
rivers or estuaries. Restoration will involve the filling of drainage ditches to raise the
local water table and restore site hydrology. The restored wetland will tie-in with the
existing wetland area along the western boundary of the site, such that a contiguous
wetland system is formed. Total size of the restored wetland is approximately 18.5 acres,
with approximately 2.4 acres of wetland creation proposed. The Bank Sponsor will also
preserve 2.15 acres of on-site existing wetlands adjacent to the restoration area (see
Figures 2.1 and 3.1). The area has been verified by survey and a plat will be recorded
with the conservation easement (Appendix 7).
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1 Introduction

1.1 Project Description

The Alexander wetland mitigation site is located in Greene County, approximately five
miles east of the town of Snow Hill, North Carolina (see Figure 1.1). The site has a past
history of agricultural use, consisting primarily of row crop agriculture. Approximately
2,500 feet of ditches exist on the site and were used to promote drainage when the land
was under agricultural production. The ditches on the site drain to an unnamed tributary
of Contentnea Creek, which forms the property boundary on the west side of the site (see
Figure 2.1). The entire property is approximately 28 acres in size and designated as prior
converted wetlands, with approximately 18.5 acres of drained hydric soils (see Figure 2.1
for hydric soil delineations).

Environmental Banc and Exchange, LLC (EBX) proposes to restore wetland
functionality to the site for the purpose of fulfilling wetland mitigation requirements to
the North Carolina Department of Transportation (NCDOT).

1.2 Study Area

The Alexander mitigation site is located in the Coastal Plain Physiographic Region near
the Town of Snow Hill, North Carolina. This area is part of the Yorktown Formation,
formed during the Tertiary Period. Topographic relief of the area is largely the result of
dissection by Contentnea Creek and its tributaries (NRCS, 1980). :

Local relief within the project site is approximately nine feet, with the highest location
being the northeastern corner of the site near North Carolina State Road (NCSR) 1419
(Suggs Road), and the lowest elevation being the western side of the property adjacent to
the existing wetland. The surrounding properties are primarily used for row crop
agriculture or existing wetland areas.
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2 Existing Conditions

2.1 Geology and Soils

The project site is located in the Coastal Plain of North Carolina. Soils series mapped on
the site include the Johns, Kenansville, and Lumbee series (NRCS, 1980), as shown in
Figure 2.1. On the low ridges and upland areas of the site, the Johns (Jo) and Kenansville
(Ke) soil series are found (NRCS, 1980). Both of these series consist of well drained soils
typically found on uplands, low ridges, and stream terraces. Permeability is moderately
rapid for both soils. Lumbee (Lu) soils are found in the lower lying areas of the site.
Lumbee soils are poorly drained soils found on smooth flat terraces. The Lumbee soils
series typically have dark gray sandy loam surface layers with a gray sandy loam
subsurface. Infiltration and permeability are moderate with the seasonal high water table
at the surface. The NRCS categorizes the Lumbee soil series as an “A list” hydric soil

(NRCS, 1995).

Hydric soils on the project property were delineated by Wetland and Natural Resource
Consultants, Inc., (WNRC). The delineated areas of cleared hydric soil are shown in
Figure 2.1. Total area of cleared hydric soils is approximately 18.5 acres. Only the areas
of existing hydric soils are targeted for restoration.

Bore-hole tests were conducted in April 2002 to determine soil physical parameters. The
test holes were dug primarily in low lying areas where restoration activities will occur.
However, one test hole was augered on a knoll area that was higher in elevation.
Although there was some variation between test hole profiles and soil survey
descriptions, all test holes indicated presence of hydric soils with a depleted matrix in the
A and/or B horizons of the soil profile, with the exception of the hole augered in the knoll
area. Soil surface layers to a depth of 2 — 3 feet typically exhibited matrix values of 4 or
less and chromas of 2 or less in the low lying auger holes, with a coarse gray sand layer
found at 5 feet. The soil profile in the hole augered in the knoll area, found high values
for hue and choma, with observations of a bright orange layer ranging from 6 — 36 inches
in depth. Most profiles consisted of a fine sandy loam textured surface layer, changing to
sandy clay loam in the subsurface horizons. The water table was determined to be within
1 foot of the soil surface over most of the proposed restoration area on the day the bore
hole test analyses (April 2, 2002) were conducted. At a depth of approximately 5 feet, a
gray layer of saturated medium sand was found at most locations.

Augered holes were also used to measure saturated hydraulic conductivity using the
method described by van Beers (1970). Saturated hydraulic conductivity measurements
were conducted for hydrologic model inputs, and to evaluate the potential for preferential
flow. Conductivities across the site ranged from 6 to 16 cm/hr, with a median value of 10
cm/hr. A saturated sand layer was found on the site at a depth below 1 foot from the soil
surface. The highest conductivity measurements were determined near the eastern edge of
the site where the property boundary is formed by NCSR 1419.
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2.2 Climatic Conditions

Greene County, North Carolina has an average annual rainfall of approximately 49 inches
(NRCS, 1980). In much of the Coastal Plain of North Carolina, approximately 36 inches
of water are lost to evapotranspiration during an average year (Evans and Skaggs, 1985).
Since average rainfall exceeds average evapotranspiration losses, the Coastal Plain of
North Carolina experiences a moisture excess during most years, meaning that the excess
water must leave a given site by groundwater flow, runoff, channelized surface flow, or
deep seepage. Annual losses to deep seepage, or percolation of water to confined aquifer
systems, is typically less than one inch of water for most Coastal Plain areas and are not a
significant loss pathway for excess water. Although groundwater flow can be significant
in some systems, most excess water is lost via shallow subsurface flow and surface flow.

2.3 Site Hydrology

The presence of hydric soils over most of the project site is evidence that the site
historically supported a wetland ecosystem. As is the case in much of the Coastal Plain of
North Carolina, local drainage patterns have been altered over the last two centuries to
promote agricultural production. Two small excavation ponds were constructed on the
site in the past. Two lateral ditches were also constructed across the Jow lying areas of the
site to provide shallow subsurface drainage that lower the water table at the site, which is
beneficial for agriculture production. These ditches drain to an existing wetland system
and unnamed tributary of Contentnea Creek on the western side of the project property.

During February 2000, a well was installed and maintained by (WNRC) to manually
monitor water table depth on the project site. The well was replaced by an automated
recording well in May 2000. The wells were located in areas where hydrology would
likely be affected by restoration efforts to provide information for comparing pre- and
post-restoration hydrology (see Figure 2.1 for well locations). Water table data were
collected from February 2000 through October 2000 and are shown in Figure 2.2.

Rainfall data collected for the hydrologic monitoring period were used to correlate
climatic conditions with water table hydrology. Rainfall data were collected from the
nearest automated weather station (UCAN: 14352), located in Snow Hill, North Carolina,
approximately five miles southwest of the project site. Over the monitoring period, there
were seven days in which rainfall data were missing from the Snow Hill weather station.
Rainfall data from the next closest automated station located approximately 20 miles
northeast of the project site in Greenville, North Carolina (Greenville 2, NC3638), were
used to fill in these gaps in the Snow Hill data. Monthly precipitation amounts from
March 2000 through October 2000 are compared with average monthly rainfall amounts
for Greene County (NRCS, 1980) in Table 2.1. Drier than average conditions were
experienced at the project site during the monitoring period.
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Figure2.2. Water tabledatafor themonitoringwell located on the project site.

WEell data from the project site were analyzed to determine the sites current hydrologic
state. Datawere used to determinel) the longest number of days with the water tableless
than 12 inches deep during the monitoring period, 2) the longest number of dayswith the
water table less than 12 inches deep during the growing season, and 3) the number of
occurances that the water table was less than 12 inches deep for at least 1 day during the
growing season. Calculated valuesare presented in Table 2.2,

The growing season for Greene County is 242 days long, beginning on March 16 and
ending November 13, as caculated from Nationa Weather Service Wetlands
Determination Tables (WETS) for the Greeneville 2, NC3638 dtation. To meet
jurisdictional wetland criteria, the water table would need to remain within 12 inches of
the soil surface for 5% of the growing season, or approximately 12 days. For the period
of monitoring data available, the longest consecutive period with the water table lessthan
12 inchesdeep during the growing season was 4 days (Well #1, 9/24/00 to 9/27/00). This
would indicatethat the current hydrologic state of the project site is drier than would be
expected for a site meeting jurisdictional wetland hydrology requirements.
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Table 2.1 Comparison between monthly rainfall amounts for the project site and the
long-term average.

Month/Year OF? Se'jV?d Mon?hly A verage Monthly Ogsgsggnfr%fm
recipitation (in) Precipitation (in) A
verage

March 2000 3.21 3.86 -0.65
April 2000 5.16 333 1.83
May 2000 1.37 4.33 -2.96
June 2000 3.96 4.85 -0.89
July 2000 4.57 5.27 -0.70
August 2000 5.18 6.26 -1.08
September 2000 9.53 4.25 5.28
October 2000 0.16 3.01 -2.85
Sum 33.14 35.16 -2.02

Table 2.2 Hydrologic parameters calculated for the project site.

Longest consecutive Longest consecutiye Number of instances
number of days with number of d.ays with . when WT <12
WT < 12 inches WT <12 inches inches deep from
Well deep from 3/8/00 deep from 3/16/00 3/16/00 through
through 10/2/00 throu_gh 10/2{00 1_0/2/00 .
(period of record) (partial growing (partial growing
season) season)
Monitoring
Wells 4 4 !

" 'WT = water table

2.4 Hydrologic Modeling

To further investigate the current hydrologic status of the site and provide a means for
evaluating proposed restoration plans, hydrologic models were developed to simulate site
hydrology. DrainMod (version 5.1) was used to develop hydrologic simulation models to
represent conditions at the automated monitoring well location. DrainMod is identified as
an approved hydrologic tool for assessing wetland hydrology by the United States
Department of Agriculture (USDA), Natural Resources Conservation Service (NRCS,
1997). For more information on DrainMod and its application to high water table soils,
the reader is referred to Skaggs, 1980.

Model parameters were selected based on field measurements and professional judgment
of site conditions. Rainfall and air temperature information were collected from the
nearest automated weather station (UCAN: 14352), located in Snow Hill, North Carolina,
approximately five miles southwest of the project site. Field measured parameters were
entered into the model and initial model simulations were compared with observed data

Alexander Wetland Mitigation Plan 2-5 EBX / Buck Engineering




collected from the monitoring wells. To calibrate the model, parameters not measured in
the field were adjusted within the limits typically encountered under similar soil and
geomorphic conditions until model simulations most closely matched observed well data.

DrainMod computes daily water balance information and outputs summaries that
describe the loss pathways for rainfall over the model simulation period. Table 2.3
summarizes the average annual amount of rainfall, infiltration, drainage, runoff, and
evapotranspiration estimated for the existing condition of the Alexander property
Infiltration represents the amount of the water that percolates into the soil and is lost via
drainage or runoff. Drainage is the loss of infiltrated water that travels through the soil
profile and is discharged to the drainage ditches or to underlying aquifers. Runoff is
water that flows overland and reaches the drainage ditches before infiltration.
Evapotranspiration is water that is lost by the direct evaporation of water from the soil or
through the transpiration of plants.

From the data provided, it is clear that a significant amount of the rainfall that falls on the
site is lost via drainage and runoff to the field ditches. Restoration of the site will involve
blocking the ditches and increasing the amount of surface storage available to pond
water. In this way, the respective amounts of drainage and runoff are decreased and the
excess water allows the water table to remain higher throughout the year, thus restoring
wetland hydrology.

With the calibrated model, simulations were run to estimate the hydrologic conditions of
the site in its existing condition. A location approximately 200 feet from the existing
ditches was modeled to represent the average drainage conditions governing current site
hydrology. Long-term model simulations were run for 30 years of weather data collected
from an automated weather station located in Greenville, North Carolina (Greenville 2,
NC3638) approximately 20 miles from the project site, since long-term data were not
available from the Snow Hill automated weather station. DrainMod allows for the
analysis of wetland hydrology by calculating the longest consecutive number of days
meeting wetland hydrology criteria within the growing season. The DrainMod input files
used to model the long-term simulations are presented in Appendix 3.

Jurisdictional wetland criteria (water table within 30 cm of the soil surface for 5% of the
growing season) were not met in any of the 30 simulated years. These data indicated that
the site, in its current condition, does not support wetland hydrology. This would be
expected since the site has been in agricultural production for many years.
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Table 2.3 Water balance for the existing condition of the Alexander site.

Average Annual Amount Average Annual Amount
Hydrologic over 30 Year over 30 Year
Parameter Simulation Period Simulation Period
(cm of water) (% of rainfall)
Precipitation 124.1 100%
Drainage 44.0 35%
Runoff 20.1 16%
Evapotranspiration 60.0 49%

2.5 Flooding Concerns

There are no flooding or hydrologic trespass concerns for the project site. The existing
elevation contours for the site, displayed in Figure 2.1, indicate that surface drainage
flows to the middle of the site, where two existing small ponds are located. Existing
drainage ditches originate near the middle of the site and flow to the west, draining to the
existing wetland area along the western border of the property. This drainage pattern will
not be altered — all drainage from the restored site will also drain to the existing wetland
area avoiding any potential impacts to adjacent properties.

NCSR 1419 (Suggs Road) forms the eastern boundary of the site. There is a road-side
ditch that parallels NCSR 1419 on the project property. This ditch is located on higher
ground than the proposed restoration areas, and as such, drainage of the road-side ditch
will not be impacted by the proposed restoration activities.

2.6 Biotic Resources

In the past, the land-use for the Alexander site has been row crop agriculture. During site
investigations in April 2002, the site had been recently disked and as a result, the only
standing vegetation was found along the ditch and pond banks, and around the wooded
perimeter of the site. Vegetation along the ditch and pond banks consisted of elderberry
(Sambucus canadensis), giant cane (Arundinaria gigantean), rush (Juncus sp.), goldenrod
(Solidago sp.), jewelweed (Impatiens capensis), sedge (Carex sp.), tear-thumb
(Polygonum sagittatum), blackberry (Rubus spp.), bulrush (Scirpus spp.), red maple
saplings (Acer rubrum), and black cherry saplings (Prunus serotina). Cattail (Iypha
latifolia) was observed growing in several areas within the ditches, while black willow
(Salix nigra) saplings were abundant around the pond closest to the road.

Vegetation within the existing wetland area along the western boundary of the site was
also identified. The dominant tree canopy consisted of tulip poplar (Liriodendron
tulipifera), and red maple (Acer rubrum), while species predominant in the understory
consisted of green ash (Fraxinus pennsylvanica), American elm (Ulmus americana), and
sweet bay (Magnolia virginiana). Other species observed in the wetland area included
ironwood (Carpinus caroliniana), swamp chestnut oak (Quercus michauxii), willow oak
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(Quercus phellos), American holly (/lex opaca), black cherry (Prunus serotina), black
willow, elderberry, wax myrtle (Myrica cerifera), possum haw (Viburnum nudum), and
chinese privit (Ligustrum sinense). The herbaceous and vine strata included lizard’s tail
(Saururus cernuus), jewel weed, giant cane, netted chainfern (Woodwardia areolata),
blackberry, poison ivy (Zoxicodendron radicans), greenbrier (Smilax spp.), virginia
creeper (Parthenocissus quinquefolia), trumpet creeper (Campsis radicans) and
honeysuckle (Lonicera japonica).

The North Carolina Natural Heritage Program (NCNHP) was contacted by WNRC in a
letter dated October 9, 2000 to determine any possible issues that might emerge with
respect to significant natural resources from wetland restoration practices on the project
site. In a reply letter dated November 14, 2000, the NCNHP issued a “No Effect”
determination for the project site (see Appendix 2 for copies of the letters of
communication between NCNHP and WNRC).

2.7 Cultural Resources

In a letter dated October 9, 2000, WNRC requested that the North Carolina Department
of Cultural Resources (NCDCR) review the project and comment on any possible impact
to cultural resources within the project area. The NCDCR determined, in a letter dated
November 14, 2000, that there were no properties of architectural, historic, or
archaeological significance which would be affected by the project (see Appendix 2 for a
copy of the letter from the NCDCR).
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3 Mitigation Plan

3.1 Overview

The restoration design for the Alexander property is to restore a “non-riverine wet
hardwood forest” system, as described by Schafale and Weakley (1990). These systems
exist as poorly drained interstream flats with fine-textured mineral soils, not associated
with rivers or estuaries. Restoration will involve the filling of the drainage ditches and
ponds, and the restoration of natural topography to the site. This will have the effect of
raising the local water table and increasing the surface storage of the site, restoring
wetland hydrology to the site. At the downstream end (western side) of the site, the
restored system will be connected with the existing wetland area to form a contiguous
wetland system.

3.2 Hydrologic Restoration

Restoration of site hydrology will involve the filling of the drainage ditches and ponds to
prevent excessive drainage, raising the water table and restoring wetland hydrology. The
drainage ditch along the property boundary formed by NCSR 1419 (Suggs Road) will not
be impacted by restoration activities. To provide the necessary fill material for the ditches
and ponds, high areas of non-hydric soil will be graded down. The two existing lobes of
non-hydric soil on the northwest and southwest portions of the site will be graded down
to an elevation matching the existing areas of hydric soil. These graded non-hydric areas
will then be covered with approximately 8 — 10 inches of hydric topsoil in order to
expand the size of the wetland system. The filled in ponds will also be capped with
hydric soil to restore these areas. The hydric soil used to cover these areas will be
developed by shallow grading of elevated areas of hydric soil around the perimeter of the
site.

The restored site will function as a “non-riverine wet hardwood forest”, and grade to the
existing “Coastal Plain small stream swamp” system located along the western portion of
the site. High water table conditions will be present across the site, with varying degrees
of hydrologic wetness. Surface drainage from the site will flow toward the western border
and discharge to the existing wetland system. The restored system will grade gradually
into the existing wetland system, such that no control devices will be necessary. The
restored and existing wetland areas will become one contiguous system. Design contours
and the layout of the restored site are shown in Figure 3.1. Total restored acreage of
wetland for the site is estimated at 18.5 acres, with approximately 2.4 acres of created
wetland.
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3.3 Hydrologic Model Analyses

DrainMod simulations were developed to evaluate the current hydrologic status of the
restoration site (Section 2.4) and to estimate the hydrologic conditions of the site under
the proposed restoration practices. Model parameters which describe the depth of ditches
and topographic surface storage were changed to values representative of the described
restoration practices. Input files that described cropping conditions were modified to
represent forested conditions.

Three (3) scenarios were simulated to evaluate the restored hydrologic conditions: 1) a
location near the center of the site (elevation = 490 ft), 2) a location midway between the
center of the site and the outer edge (elevation = 490.5 ft), and 3) a location near the outer
edge of the restored site (elevation = 491 ft). These three locations were chosen to
represent the range of hydrologic conditions expected over the restored sites, with wetter
conditions near the center of the site with decreasing wetness moving toward the outer
edge. Scenario 2 (midway between the center of the site and the outer edge) was chosen
to approximate an average location across the restored site, since the majority of the
restored acreage will be represented by these conditions. Thirty (30) year simulations
were run following the procedure described in Section 2.4. The results of the simulations
are presented in Figure 3.2, while DrainMod input files are provided in Appendix 3.

These simulations indicate that a range of hydrologic conditions will be imposed across
the restored site. Scenario 2 (midway between the center of the site and the outer edge)
can be assumed to represent average conditions across the site, with the majority of the
restored acreage on the site being represented by this hydrologic scenario. The remaining
two scenarios represent areas of increased and decreased wetness, such as low lying
depressions and areas of higher elevation near the edge of the site, respectively. It is
important to note that the hydrology of the targeted restored wetland system (non-riverine
wet hardwood forest) is highly variable across a given site, supporting the ecological and
functional diversity that makes these systems so valuable. All modeled scenarios for the
restored site met jurisdictional wetland criteria, indicating that wetland hydrology would
be restored to the site under the proposed restoration practices.

Table 3.3 Percent of growing season experiencing saturated or inundated conditions
for the three modeled scenarios.

Percent of Growing Season
. Experiencing Continuous Saturated or
Modeled Scenario Inundated Conditions Under Average
Conditions
Center of the restored site 12%
Mid-way between center and outer edge of 0
. oo 9%
restored site (average conditions)

Outer edge of restored site 7%
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Figure 3.2 Thirty (30) year model simulations showing the longest consecutive
number of days meeting wetland criteria at three locations under proposed
restoration practices.

3.4 Vegetation Plan

The design of the proposed restored project area will most closely resemble the “non-
riverine wet hardwood forest” described by Schafale and Weakley (1990). Trees to be
planted include willow oak (Quercus phellos), swamp chestnut oak (Quercus michauxii),
laurel oak (Quercus laurifolia), overcup oak (Quercus lyrata), blackgum (Nyssa
sylvatica), and swamp blackgum (Nyssa biflora). Overcup oak and swamp blackgum will
be planted in the wettest areas.

The permanent seed mixture will be composed of Virginia wild rye (Elymus virginicus),
switch grass (Panicum virgatum), and fox sedge (Carex vulpinoidea).

Species selected for non-riverine restoration are considered to be weakly to moderately
tolerant of flooding. Weakly tolerant species are able to survive and grow on sites in
which soil is saturated for relatively short periods during the growing season. Moderately
tolerant species are able to survive on soils that are saturated or flooded for several
months during the growing season. Flood tolerant species are able to survive on sites in
which the soil is saturated or flooded for long indefinite periods during the growing
season (Wetlands Reserve Program (WRP) Technical Note VN-RS-4.1).
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The occurrence of small hummocks, variations in soil texture, and microtopography will
result in a heterogeneous plant community with varying hydroperiods. This community
type is known to grade into Small Stream Swamps at their headwaters.

The plant community types listed above are derived from Schafale and Weakley (1990).
Species selection generally follows tolerances cited in WRP Technical Note VN-RS-4.1
These documents, in combination, suggest a high probability that the selected plants will
survive on the hydrologically restored fields of the Alexander site and will replicate the
targeted natural system.

Prior to planting, the mitigation area will be inspected for proper elevation and soil
suitability. The site will be inspected at the completion of planting to determine that
proper planting methods were used; including spacing, species composition, and density.

3.5 Soils

Existing soils targeted for restoration are hydric (Lumbee series). Areas targeted for
wetland creation are mapped as the Kenansville series. These non-hydric areas will be
graded and then capped with a layer of hydric topsoil approximately 8 — 10 inches deep
to reach design grades.

Samples of topsoil from the site will be collected and tested to determine soil fertility and
chemical properties. If necessary, soil amendments (fertilizer, lime, etc.) will be applied
at rates appropriate for the target vegetation. Since the land has been in agricultural
production for a number of years, it is likely that soil fertility amendments will not be
necessary.

Disking and tillage practices commonly used in agriculture will be used to break the plow
pan and reduce compaction of the soil caused by years of agricultural production. Tillage
practices will also be used to remove any field crowns, thus restoring a more natural
topography to the site.

On-Site Preservation
3.6
The Bank Sponsor will preserve 2.15 acres of on-site existing wetlands adjacent to the

restoration area (see Figure 3.1). The area will be verified by survey and a plat will be
recorded with a conservation casement (Appendix 7) in the Greene County Land
Records. The casement is will be held by the North Carolina Wildlife Habitat
Foundation. The format of the conservation easement in Appendix 7 is subject to the
approval of the Corps counsel prior to recordation.
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4 Success Criteria

Factors considered in establishing hydrologic success criteria include the site specific
water budget (see Section 3.3 and Figure 3.2), soil types (see Section 3.5), and target
wetland systems (see Section 3.1), as well as pertinent scientific literature, such as the
quantifiable requirements referenced in documents developed for the purpose of wetland
delineation, specifically the 1987 Corps of Engineers Wetlands Delineation Manual
(USACE, 1987).

Several examples of performance standards are discussed in the WRP Technical Note
entitled Examples of Performance Standards for Wetland Creation and Restoration in
Section 404 Permits and an Approach to Developing Performance Standards (WG-RS-
3.3), dated January 1999. Specific and measurable success criteria for plant density
within the Neu-Con Wetland and Stream Mitigation Umbrella Bank sites are based on the
recommendations found in the WRP Technical Note and correspondence from MBRT
members (EPA, June 15, 2001 and USFWS, December 19, 2000).

The proposed success criteria ... refer to practicably measurable or observable attributes
that reflect compensatory mitigation objectives”, which are consistent with the cited
Technical Note (page 12).

4.1 Wetland Hydrologic Success Criteria

Hydrology will be monitored through the use of monitoring wells during each growing
season for the first five vears of hydrologic monitoring, or until success criteria have been
met, whichever occurs later. To meet the hydrologic success criteria, the monitoring data
must show that for each normal vear within the monitoring period, the site has been
inundated or saturated within 12 inches of the soil surface for a minimum of 7% of the
growing season (17 consecutive days). WETS tables for the Greeneville 2, NC3638
station will be utilized to determine normal precipitation. If the restored site is inundated
“or saturated within 12 inches of the soil surface for less than 7% of the growing season
(17 consccutive days). but the post-restoration monitoring data reflects that the site meets
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applicable Corps criteria for wetlands, then the Corps and the MBRT may consider the
site for mitigation of in-kind impacts on a case-by-case basis.

If a normal year precipitation does not occur during the first five vears of monitoring to
meet success criteria, the bank sponsor will continue to monitor hydrology on the site
until it documents that the site has been inundated or saturated as described above. In the
alternative. and at the Corps' and MBRT's discretion, a site may be found to meet the
hydrologic success criteria on the basis of comparison of monitoring data taken from the
mitigation site, with monitoring data taken from an established reference site that was
approved by the Corps and the MBRT. The Corps and the MBRT retain the discretion to
find that the hydrologic success criteria are met if such monitoring data from the
mitigation site and the reference site are substantially the same. This finding by the
Corps and the MBRT may be made during years with or without normal rainfall.

In the event there are vears of normal precipitation during the monitoring, period, and the
data for those vears does not show that the site has been inundated or saturated as
described above during the normal precipitation year, the Corps and the MBRT may
require remedial action. The bank sponsor shall perform such required remedial action
and continue to monitor hydrology on the site until it displays that the site has been
inundated or saturated as described above.

4.2 Wetland Vegetative Success Criteria
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The interim measure of vegetative success for the Alexander Mitigation Plan will be the
survival of at least 320 3-vear old planted trees per acre at the end of year three of the
monitoring period. The final vegetative success criteria will be the survival of 260 5-year
old planted trees per acre at the end of year five of the monitoring period.

Up to 20% of the site species composition may be comprised of invaders. Remedial
action may be required should these species (i.c. Loblolly Pine [Pinus taedal, Red Maple
[Acer rubrunt], Sweet Gum [Liquidambar straciflua]) present a problem and/or exceed
the 20% composition. Beneficial plant species regeneration should be noted within the
monitoring reports.

A listing of preferred canopy species to be planted on the site provided in Section 3.4.
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4.3 Reference Site

If the rainfall data for any given year during the monitoring period is not normal, and if
the desired hydrology for the Alexander site is not on a trajectory to achieve success, then
the reference wetland data can be assessed to determine if there is a positive correlation
between the underperformance of the restoration site and the natural hydrology of the
reference site. Reference wetland information is provided in Section 6 of this plan.

The procedure described in Section 4.1 will be used to determine if normal rainfall has
not occurred in any given vear,
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5 Monitoring Plan

An as-built report will be submitted to the MBRT within 60 days of the planting
completion and well installation. The report will include elevations, photographs, well
and sampling plot locations, and a description of initial species composition by
community type. The report will also include a list of the species planted and the
associated densities.

The monitoring program will be implemented to document system development and
progress toward achieving the success criteria referenced in Section 4. Both hydrology
and vegetation will be assessed to determine the success of the mitigation. The
monitoring program will be undertaken for 5 years or until the final success criteria are
achieved, whichever is longer.

Monitoring Reports will be completed on the schedule found in the approved EBX-Neuse
I Mitigation Banking Instrument (MBI) at Section V_Maintenance and Monitoring of the
Bank:

EBXN-ISponsor agrees to perform all necessary work to monitor the Bank
and to demonstrate compliance with the Performanee—Success Criteria
established in this Banking Instrument and the Site Specific Mitigation
Plan(s). Members of the MBRT may conduct, at their own expense and in
coordination with other Federal and State resource agencies, field
investigations to determine the functions and values of the Bank. The
MBRT’s best professional judgment shall be used to determine wetland,
upland and habitat functions and values. Reports resulting from such
investigations will be promptly provided to EBXN-—ISponsor and its
designated agents. The Sponsor may conduct field investigations at its
own expense to determine the functions and values of the Bank. Reports

resulting from such investigations will be promptly provided to members
of the MBRT.

A. Monitoring Reports.

1. The Sponsor shall submit to ecach member of the MBRT, an annual
report deseribing the condition of the Bank Site... in relation to the
site specific Success Criteria.  The report... will be prepared
between July 1 and November 15 and shall include vegetation and

hydrologic data.... The report... will indicate the dates at which

all information in the report was collected. Monitoring reports will
be submitted on or before November 30th of each monitoring vear
and shall contain the following:
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(a)  U.S. Geological Survey map showing locations of the Bank
Sites;

(b) A detailed narrative summarizing the condition of the Bank
Sites and all regular maintenance activities;

(c) Appropriate topographic _maps (ec.g., 1-2 feet-contour
intervals) showing location of sampling plots, permanent
photo points. location of transacts, etc.;

(d) Digital photos showing views of the Bank Sites taken from
fixed-point stations from a height of approximately five to
six_feet. Permanent markers shall be established to ensure
that the same locations (and view directions) on the site are
monitored in each monitoring period;

(e) Hydrologic information, as specified in each Site Specific
Mitigation Plan/;]

(f) Vegetation Data, as specified in each Site Specific Mitigation

Plan[:]

o) Soils Data (if required)...[:]

(h) Identify any invasion by undesirable plant species. Quantify
the extent of invasion of undesirable plants bv either stem
counts, percent cover, or arca, whichever is appropriate|:]

(1) Describe and/or quantify damage done by animals|:]

(1) Wildlife observations: For casual observations, record the
date of observation, number of individuals, presence of
juveniles and use of the site by wildlife[: and]

[ (k) Reference wetland hydrology data.]

2. Reports shall be required for each phase of the Bank following the
end of the first growing season after planting and in accordance
with the following schedule:
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Once during first vear after completion of construction (Year 1)
Once during second vear after construction completion (Year 2)
Once during third vear after construction completion (Year 3)
Once during fourth vear after construction completion (Year 4)
Once during fifth vear after construction completion {Year 5)
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B. Remedial Actions.

In the event the Bank or a specific phase of the Bank fails to achieve the
Performanee-Success Criteria specified in the Site Specific Mitigation
Plans, the Sponsor shall develop necessary adaptive management plans
and/or implement appropriate remedial actions for the Bank for that
phase in coordination with the MBRT. The MBRT shall review the
reports described above, and may, at any time, after consultation with the
Sponsor and the MBRT, direct the Sponsor to take remedial action at the
Bank site. Remedial action required by the Corps shall be designed to
achieve the Performanee-Success Criteria specified in the Site Specific
Mitigation Plans, and shall include a work schedule and monitoring
criteria that will take into account physical and climactic conditions.
EBXN-ISponsor shall implement any remedial measures required
pursuant to this paragraph.

5.1 Hydrology

The hydrologic success criterion is defined in section 4.1.

In order to determine if the criteria is achieved, two (2) manual and one (1) automated
groundwater-monitoring station will be installed at the mitigation site and monitored
year-round.

Ground water monitoring stations will follow the USACE standard methods found in
WRP Technical Notes ERDC TN-WRAP-00-02, July 2000.

In order to determine if the rainfall is normal for the given year, rainfall amounts will be
tallied using data obtained from the Greenville 2, NC3638 WETS Station.

5.2 Vegetation

The vegetation success criteria is defined in Section 4.2.

Successful restoration of the vegetation on a wetland mitigation site is dependent upon
hydrologic restoration, active planting of preferred canopy species, and volunteer
regeneration of the native plant community.

In order to determine if the criteria are achieved, 0.1 acre vegetation-monitoring stations
will be installed on 2% of the restoration site, for a total of 4 vegetation monitoring
stations. Vegetation monitoring will occur in the spring after leaf-out has occurred.
Individual plot data for woody species will be provided. Permanent plots for the sampling
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of planted species shall be randomly located in each of the target communities. The
enumeration of the density of planted species will equal the number of remaining stems
in the plot divided by the plot area (in acres). Individual seedlings will be marked such
that they can be found in succeeding monitoring years. Mortality will be determined from
the difference between the previous year’s living planted seedlings and the current year’s
living planted seedlings.
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6 Reference Wetland

The target wetland system for the Alexander mitigation site is a “non-riverine wet
hardwood forest” (See Section 3.4, Vegetation Plan). At one time, these types of wetland
systems may have comprised more than one quarter of the swamp-lands in the coastal
plain of North Carolina (Schafale and Weakley, 1990). However, these wetland
communities are easily drained and make excellent farmland. Therefore, reference sites
that are an “exact match” for the target wetland system are very difficult to locate. Every
effort has been made to identify a reference site that will accurately reflect the hydrology
of the target wetland system.

The reference site search was based on soils associations, landscape position, natural
hydrology, proximity to the mitigation site and existing data. The Alexander site is
dominated by the Lumbee soil series, which are found within the Johns-Kenansville-
Lumbee associations (NRCS, 1980). After reviewing approximately ten potential sites in
the project vicinity, an existing wetland area adjacent to the project site along the
seuthern- western boundary was selected as the “best” hydrologic reference site for the
Alexander Mitigation Plan (see Figure 1.1 for location of the reference site in relation to
the mitigation site). Evaluation of reference wetland sites was conducted by WINRG
agents of the sponsor -during July 2002.

6.1 Reference Site Selection

Hydrology, soils, vegetation and landscape position were evaluated to determine the
suitability of potential reference wetland sites. To be suitable a site has to be dominated
by soils that are found in the same or similar landscape position (topographical and
spatial) as those found on the mitigation site. Additionally, the reference site needs to
have the same approximate natural hydrology as the targeted mitigation site. The
reference site needs to be available for monitoring for the same duration as the
mitigation site and should be in relatively close proximity to the mitigation site.

6.2 Hydrology

The proposed reference site was traversed for the purpose of identifying those areas that
have reference “natural” hydrology similar to the target wetland type. The target wetland
would be saturated for moderate duration, with moderate being defined as approximately
9%- 7% of the growing season (see Section 3.3). Existing wetlands on the reference site
exhibit a dominance of wetland species on hydric soils that have both primary and
secondary indicators of hydrology (1987 Wetland Delineation Manual). Field indicators
of hydrology (1987 Wetland Delineation Manual) were characterized and catalogued for
the wetland area (see Appendix 4).

: monitoring-station—was—established—within : d— e
during July-2002-A groundwater monitoring station will be installed in the proposed
reference site in the spring of 2003 concurrent with the installation of stations within the
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reference area. The station was-will be installed to the standards identified in Section 5.1 I
of the Mitigation Plan.

6.3 Soils

Soils from the reference site were generally characterized to ensure that they are
representative of the soils found on the mitigation site. The reference site is characterized
primarily by Lumbee soils, which are poorly drained soils typically found on uplands and
stream terraces. This is the same soil series that is found on the mitigation site.
Permeability is moderate, and the NRCS anticipated un-drained seasonal high water table
is at or near the soil surface. Soil conditions were documented and forms are presented in
Appendix 4.

6.4 Vegetation

The presence and dominance of hydrophytic vegetation was documented during onsite
evaluations. The canopy and sub-canopy are dominated by hydrophytic species. Specific
species documented during onsite evaluations are presented in Appendix 4.

6.5 Landscape Position

The reference site is directly adjacent to the Alexander mitigation site, therefore
landscape position of the reference site and mitigation site are virtually the same.
Climactic conditions will be the same for both locations. In the NRCS Soil Survey for
Greene County, both locations are mapped as part of the same contiguous unit of Lumbee
soils.
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7 Administrative and Reqgulatory

HUC Service Area
7.1
The site will serve 1mpacts in HUC 03020203. (See Appendix 5)

Credit Release for Wetland Restoration
7.2
The schedule of credit avallabiiity will be dictated by the provisions of IV E.1(a) of the New-Con

MBI It provides as follows:

1. Schedule of Credit Availability:

a. Advance Credits: Fifteen percent (15%) of the projected credit total for
each site (other than preservation acreage) shall be available for advance
sale and debiting, provided the following minimum requirements have
been satisfied with recard to the Bank: (i) the Banking Instrument has
been approved; (i1) the Site Specific Mitigation Plan has been approved;
and (ii1) a conservation easement is placed on a Bank Site or on approved
phase of a Bank Site; and (iv) appropriate financial assurances of a type
and amount acceptable to the Corps and the MBRT have been established.
Initial physical and biological improvements necessary to achieve
projected credits available for advance sale shall be initiated no later than
the first vear following initial debiting from the Bank.

For preservation acreage, the projected credit total shall be available for sale
and debiting provided the restoration requirements have been met and the
following minimum requirements have been satisfied with regard to the Bank:
(1) the Banking instrument is executed and the Site Specific Mitigation Plan
has been approved by the MBRT; (i1) credits are established consistent with
Section LF.3 and the Site Specific Mitigation Plan; (iil) a conservation
casement is placed on the Bank Site or approved phase of a Bank Site that
generates the preservation credits; and (iv) appropriate financial assurances of
a type and amount acceptable to the Corps and the MBRT have been
established, only if such preservation acreage is used in conjunction with
restoration, creation or enhancement acreage and such financial assurance is
necessary for the restoration, creation and enhancement acreage.

b. Credit Release Schedule:

-10% after first vear, if interim success measures are met (total 25%)
-10% after second vear; if interim success measures are met (total 35%)
-10% after third vear; if interim success measures are met {total 45%)
-15% afier fourth vear; if interim success measures are met (total 60%)

Alexander Wetland Mitigation Plan 7-1 EBX / Buck Engineering



-15% after fifth vear; if Success Criteria are met (total 75%); and

-25% after fifth vear, if Bank Site or an approved phase of a Bank Site
meets the overall objectives and Success Criteria set forth in Site Specific
Mitigation Plan (total 100%).

If the monitoring period suggests that progress for the Success Criteria is being
met, then the credits shall be released consistent with the above schedule. The
MBRT shall review and make its determination with respect to the Success
Criteria within 60 davs after receipt of the Sponsor’s report.  If one or more
Success Criteria 1s not being met. then the Sponsor will evaluate opportunities for
adaptive management or remedial bio-engineering. Adaptive management may
include, but not be limited to, installation of additional plant material,
supplementation of the vegetative community, control of undesirable invasive
exotic species, control of herbivores, modification of hydrologic regime, or
possible revision of Success Criteria based on reference site data or literature.

2. Compliance with Success Criteria:

Except as provided in Section IV.E.1.a, each unit of credit release as referenced in
Section IILE.1.b above shall be accepted into the Bank (available for debit) and

- the appropriate transaction recorded as described in Section II1.G upon delivery of
the Annual Monitoring Report. If one or more Success Criteria is not being met,
then the Sponsor will evaluate opportunities for adaptive management or remedial
bio-engineerine as deemed appropriate by MBRT.

Credit Release for Stream Restoration
7.3
The schedule of credit availability will be dictated by the provisions of 1V E.1(a) of the Neu-Con

MBI, which provides, in part, that the MBRT will determine the credit release schedule.

Credit Ratios
7.4
The credit ratios for the Alexander site, as stated in the Neu-Con MBI, are as follows:

“The credit composition formula and procedures provided herein are desiged to
ensure that there is no net loss of wetlands due to the use of this Bank. Credits
will be evaluated using the following standard:

Ratio
Restoration Acres =R {I:D
Creation Acres =C  (3:
= B
=P

Enhancement Acres (2:1)
Preservation Acres (5:1)
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Stream restoration credits will be assessed as specified by MBRT.”

A total of 18.5 acres of restoration and 2.4 acres of creation are proposed, and thereforg

19.3

credits are proposed to be senerated for the wetland restoration and creation acreage. A to

tal of

2.15 acres of on-site preservation is proposed and therefore a total of 0.72 credits are propo

sed to

be generated from the preservation acreage. A total 0f 20.02 credits will be generated from

23.05

acres of the Alexander site.

Table 7-1 Wetland Credit Chart

Restored Wetlands 1:1 18.5 18.5
Preserved Wetlands 5.1 2.15 0.72
Created Wetlands 3:1 2.4 0.8

Total - 23.05 20.02

Credit Accounting
7.5
Credit accountige will follow the procedures set forth in Section G of the Neu-Con MBL,

as follows: (See Appendix 6 for Credit Accounting Ledger)

A. Crediting/Debiting and Accounting Procedures

1. Fach credit for compensatory wetland mitigation shall be
comprised of acreage consistent with the terms of Section LF. of this
Banking Instrument. Each credit for stream mutigation shall be consistent
with the MBRT guidelines. Areas that are available for stream restoration
crediting may be considered separately from the area available for
wetlands mitigation crediting. Applicants may purchase credits from the
Bank to compensate for unavoidable wetland or stream impacts caused by
projects authorized by the Corps or by any North Carolina agency when
the permitting agency determines that compensatory mitigation is
necessary or appropriate and that the Bank is appropriate for use.

2. Sponsor will establish and maintain an accounting system
which documents the activity of the accounts and the location of the
credits used from the Bank. As part of this accounting svstem, Sponsor
will record the sale of credits used to compensate for impacts to wetlands
and the sale of crediis used to compensate for impacts to streams. A
ledger will be submitted to identify the location of the actual wetland
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Conservation Easement

7.6

acreage or stream footage associated with the credits. Statements will be
gencrated each time an approved debit/credit transaction occurs and at the
end of each season in which restoration and/or creation occurs. Sponsor

will furnish copies of all statements generated from an approved
debit/credit transaction to each member of the MBRT. Sponsor also will
compile an annual report on activity in the Bank and distribute a copv of
such report to each member of the MBRT.

Consistent with Section III G of the Neu-Con MBI a conservation easement will be placed over

the preservation, restoration, enhancement, or creation acreage in its entirety, in perpetuity) prior

to the release of any credits from the site. The easement will be recorded in the chain of title and

will be held by a qualified land trust, non-profit organization or government entity. A cop

of a

sample Conservation Fasement is attached (see Appendix 7). Consistent with Section 11l ¢.2. to

the extent a conservation easement is placed on acreage that is approved for credit release and

the Bank Sponsor determines that such acreage will not be debited or used, such acreage ni

ay be

released from the preservation requirement upon written notice to and approval from the MBRT.

The North Carolina Wildlife Habitat Foundation will be the easement holder for the Alexiander

mitigation site.

Financial Assurances

7.7

‘The financial assurances shall be consistent with the provisions set forth in IILF of the

Neu-Con MBL It provides as follows:

F. Financial Assurance Requirements:

1.

...The sponsor will provide financial assurance in a form and amount

acceptable to the Corps and the MBRT. The financial assurance shall be
sufficient to cover the cost of the following in the event of Sponsor default
or Bank failure at sites from which credits have been debited, where
wetlands or streams are being restored, created or enhanced:

a. Actions necessary for the debited, pre-sold wetland areas,
streams and riparian corridor (exclusive of preservation acreage)
in accordance with the Banking Instrument and Site Specific
Mitigation Plans. These shall include costs of site design,
topographic and boundary surveys, manipulation of site
hydrology, monitoring well installation, grading, planting, as-
built surveys, and an amount deemed appropriate by the MBRT
to cover potential remedial actions in the event Success Criteria
are nof met,
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b. Maintenance of completed wetland areas, streams and riparian
cornidor {(exclusive of preservation acreage) in accordance with
the Banking Instrument and Site Specific Mitigation Plans,
including sediment control, control of the undesirable plant
species, maintenance of hvdrologic control structures and
maintenance of monitoring wells.

¢. Monitoring and reporting as required by Section V of this
Banking Instrument.

2. Upon completion of the Bank or any site or segment thereof:

a. Financial assurance required by this Section IILF. may be
reduced for the Bank or for anv completed phase upon demonstration
by the Sponsor, to the satisfaction of the Corps and the MBRT, that the
Bank, site or any approved phase of a Bank Site has satisfied the
Success Criteria;

b. Financial assurance required by this Section IILF. may be further
reduced or eliminated for the Bank or for an approved phase of a Bank
Site when Sponsor demonstrates, to the satisfaction of the Corps and
the MBRT, that the Bank, segment or site is self-sustaining in its
ability to maintain compliance with the Success Criteria.

EBXN-I attaches hereto in Appendix &, financial assurances that exceed the requirements
set forth in ILF of the Neu-Con MBL

Title
7‘8 - - ., 4 . -
A title opinion for the sale of real property that constitutes the Alexander mitigation site

is attached as Appendix 9.
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Appendix 1:

Photographs of the Project Site
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Figur Al Aeriéi i)hbtograph of Alander site.

“Project Site
Boundary

Figure A2. Aerial photdgraph of Alexander site.




Figure A3. Existing ground at the Alexander site under row crop
production.

Figure A4. Existing ground near SR 1419, looking at the site from
the northeast corner.




Figure A6. istt view of exis agrlculturl dinage ditches on
the mitigation property.
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Figure A8. Adjacent wetland and unnamed tributary to Contentnea

Creek (preservation arca). Restored wetland will connect with this
system.
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Reference wetland soils.

Figure A9. Reference wetland vegetation.

Figure A10.




Figure A11. Wetland preservation area near boundary between

restoration and preservation areas.



Appendix 2:

Letters from the North Carolina Natural
Heritage Program and North Carolina Department
of Cultural Resources



JUN—-18—82 63:41 PM WHNRC 82846530850

James B. Hunt Jr,, Governor
Betty Ray McCain, Secretary

North Carolina Department of Cultural Resources
State Historic Preservation Office

David L. S. Brook, Administrator

November 14, 2000

Chris Huysman

Wetland and Natural Resource Consultants
720 South Main Avenue

Newton, North Carolina 28658

Re:  Neu-Con Wetland Mitigation and Stream Restoration Sites,
Ham/Dixon Site, Greene County, ER 01-7977

Dear Mr, Huysman:
Thank you for your letter of October 9, 2000, concerning the above project.

We have conducted a review of the project and are aware of no propetties of architectural,

~—
historic, or archaeological significance which would be affected by the project. Therefore, we
have no comment on the project as currently proposed.
The above comments are made pursuant to Section 106 of the National Historic Preservation Act
and the Advisory Council on Historic Preservation's Regulations for Compliance with Section
106 codified at 36 CFR Part 800,
Thank you for your cooperation and consideration. If you have questions concerning the above
comment, contact Renee Gledhill-Earley, Environmental Review Coordinator, at 919/733-4763.
Sincerely,
David Brook
Deputy State Historic Preservation Officer
DB:kge

-

i

Division of Archives and History
Jeffrey ], Crow, Director

i
ADMINISTRATION
ARCHAEQLOGY
RESTORATION
SURVEY & PLANNING

Location

507 N. Blount St., Raleigh NC
421 N. Blount St., Raleigh NC
515 N. Blount Si, Raleigh NC
515 N. Blount §t., Raleigh NC

Mailing Address

4617 Mail Service Center, Ruleigh NC 27699-4617
4619 Mail Service Center, Raleigh NC 27699-4619
4613 Muil Service Center, Raleigh NC 27699-4613
4618 Mail Service Center, Raleigh NC 27699-4618

Telephone/Fux

(919) 733-4763 « 733-8653
(919) 733-7342 » 715.2671
(919) 733-6547 « 715-4801
{919) 733-6545 « 7135.4801



Octaober 9, 2000

NC Natural Heritage Program

NC Division of Parks and Recreation
Attn: Mr. Stephea Hall

1615 Mail Service Center

Raleigh, North Carolina 27699-1615

Re:  Request for Protected Species Review and Comment
Neu-Con Wetland Mitigation and Stream Restoration Sites

Dear Mr. Hall:

The purpose of this letter is to request review and comment on any possible issucs that
might emerge with respect to significant natural resources from wetland and/or stecam
restoration projects conducted on the attached sites (USGS sitc maps with approximate
property lines enclosed). '

The Neu-Coa Wetland Mitigation and Stream Restoration Bank has been developed foc
hasbmnpmwdbymemc«psofsnginmmwmmmﬁwwmimofup
10 1000 acres of our states vahisble wetland resources in the distinct geographic area of
the Neuse River and Contentnea Creck. Wetland restoration sites were selected based on
their high probability to restore forested wetlands where they have ceased to exist
Preservation sites were selected based on their functional value to contain and treat storm
flows and their ecological value as exemplary wetland types.

The “Marston”, “Valentine”, and “Wootex” sites are currently designated as preservation
sites. lﬁghqmlixybottomhndhaxdwoodfocwsmdcypresgumswmpswiﬂbe
protected in perpetuity through a conservation casement. All of the sites have
demonstrable evidence of historic logging some 60 years ago. The protective easement
will allow these sites to once again achicve climax communities. Of note, the Wooten and
ValeminesitamppoxtBaldOIpwssinexcasofIOfedinmmd‘erumabowﬂm
buttress. These sites are strategically located adjaceat to Contentnea Creek, the Neuse
River and the Trent River.

The “HanvDixoa™, “Cascy/Hunter™, and “Webb™ sites are slated for restoration.
CmmulyanofthmepmpaﬁesmpponmwmmdaredesignnedasPﬁmConvumd
Wetlands through the Farm Bill of 1996. These sites have been actively farmed since the
1960’s on a rotation of corm, soybeans, and cotton. The epplication of defoliants has
resulted in little plant diversity in the regularly maintained ditches. Through eur



discussions with farmers we havcvleamed that the ditches are mowed to thc ground level
approximately once every 3 years and that the histaric application of defoliants was
greater than it is today.

Conceptusl mitigation plans call for the back-filling of agricultural ditches for the purpose
of restoring historic wetland hydrology and native plant communities to areas wher_e they
have ceased to exist. No mass grading is proposed; we propose only minimal grading and
as such do not anticipate any conflict with any protected species.

All mitigation sites will be protected through a conscrvation easement. '.l‘lmeeasa?ems
will not encompass any structures. ﬂwaamtsonﬂlcpfmvanous:twwiﬁmmmaln
the current ecological state of the site. Please forward any conceptual protection
medmnimorvubiagcgcanmctomapaﬁsethatymwmddﬁkefotusmoonadcr
as an amendment to the easement.

We belicve that it is appropiate to reach a “No Effect” determination for each of the listed
species as no admhnpactwﬂlocwrﬁomtbcpmposedmstomﬁoneﬁ'om. These
determimtionsmmpponedbymefoﬂowingfactsspedﬁcmmd:listed spedies in the
vicinity of the proposed mitigation sites:

Bald Eagle: )
Non&sﬁngtreeswﬂlbclostﬂnwghtthmaﬁonofforestson
egricuttural lands. No open water will be impacted by the proposed
project.

Red Cockaded Woodpecker: ,
Nofomgingornmdnghabitatwﬂlbelostﬂ:rwghthemtom}m}offogsts
on agricultural lands. Nofomstaﬁtableforﬂﬁsspedesliecymhmpomons
of theses properties that will be pratected through conservation eascments.

American Alligator: ) . ' _
Preservation sites are suitable habitat for this species. These habitats will
be maintained through the forthcoming conservation easemeants.

Sensitive Joint Vetch: ‘
No specimenswereobservedduﬁngomrcvicwofthesit& lnt.enswc
agronomicappﬁcaﬁmxsofpestiddcsanddd'oﬁunslmsmhedmu
community type that is tolerant to these chemicals.

We wish to obtain your concurrence that no impact assessmeat or additional studies are
needed. Your correspondence will be forwarded to the North Carolina Department of
Transportation for consideraticn as part of our due diligence for each mitigation stte. Our
ducdiligenoeforthcprojeawmoonsistofasitcmap,adwaiptiouofthcwcsmd its
prefecred habitat, and a conclusion that there will be no effect on fedcrally protected
species.



f/\-r

We thank you in advance for your timely response and cooperation. Flease feel free to
contact us with any questions that you may have concerning the extent of site disturbance

associated with these projects.
Wehavemvkwedﬂnefedaﬂﬁstofspodﬁﬁxﬂwmhwﬁcbtﬁemkigaﬁdes
fall; we have excluded marine species from our reviews. We arc currently cvaluating the

ﬁlesforfedanﬂyp(meetedspedathwgheuoompadngunwysofthesite& We have
mmﬂdﬁwmmdwmwwmmwhmmmmmﬂaed.

Sincerely,

Chris Huysman
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e NORTH CAROLINA DEPARTMENT OF
ENVIRONMENT AND NATURAL RESOURCES

DIVISION OF PARKS AND RECREATION

November 13, 2000

Mr. Chris Huysman

Wetland and Natural Resource Consultants
720 South Main Ave.

Newton, NC 28658

Subject: Neu-con Wetland Mitigation and Stream Restoration Sites
Dear Mr. Huysman:

The Natural Heritage Program has no record of rare species at any of the indicated
sites. The reasons for determination of no effect on the four federally listed species
indicated seem appropriate. We encourage consideration, in addition, of effects on state
listed and rare species. Rare aquatic species (Neuse River waterdog Necturus lewisii)
are known from the Neuse River adjacent to the Valentine Site and Wooten Site, and
from the Trent River downstream from the Marston Site. These species are likely to
benefit from any improvement in water quality resulting from wetland mitigation. No
rare terrestrial species are known on any of these sites or within a mile of them.

The Natural Heritage Program supports the use of preservation as a mitigation strategy
where relatively intact, natural wetland communities are present. We also support
having restoration sites contiguous to existing natural systems rather than isolated.
Several of the areas indicated appear to be good candidates. The Valentine Site adjoins
a Natural Heritage Priority Area known as Jolly Old Field Natural Area, known for
high quality natural communities. This site is not protected. The Marston and Wooten
sites also adjoin large floodplains with relatively intact forested wetlands.

Sincerely,
:M( 7’ W(A

Michael P. Schafale
Natural Heritage Program

MPS/mps

A .

161S MAIL SEAVICE CENTER, RALEIGH, NORTH CAROLINA 27699-1615

PHONE 919-733-4181 FAX 919-715-3085

AN EQUAL OPRORTUNITY / AFFIRMATIVE ACTION EMPLOYER - S0% RECYCLED/10% POST-CONSUMER PAPER



Appendix 3:

DrainMod Input Files Used to Model
the Existing Condition and the Proposed
Restoration Practices of the Project Site



DRAINMOD .GEN File Used to Model the Existing Conditions of the Alexander Site

*** Job Title **
EBX Alexander Site - Greene County

*** Printout and Input Control ***

3 100 C:\DRAINMOD\outputs

*** Climate **
1 CADRAINMODMNPUTS\EBX-ALEXANDERGREENVIL.RAI
1 CADRAINMODAMNPUTS\EBX-ALEXANDER\GREENVIL. TEM

1971 12001123527 770

1.942.322.091.731.231.02 .89 .84 .951.07 1.23 1.38

*** Drainage System Design ***

1 .00

106.00 129.55 12000.00 1.00 250 .50 6.34 20.00
0 2.000000E-02 10000.000000
0  145.000000 1.000000 1.000000E-03
0  12.000000  160.000000 3000.000000 2.000000
20000 50 .00
1120 1120 1120 1120 1120 1120 1120 1120 1120 1120 11201120
~a Silg
240.00 10.00
10. 4.00 45.6.00 70.7.00 140. 9.00 300. 9.00
9% .00
*** Trafficability ***
4151820 39 12 20
12321232 820 39 12 20
*+ Crop **
.180
410818  30.00
410818
11
11 3.00416 3.0054 4.00517 15.00 6 1 25.00 620 30.00 718 30.00 820 20.00
924 10.00 925 3.001231 3.00
*** Wastewater Irrigation ***
0 1110 16
00 00 00 0O
7.00000 1.00000 .40 40 .40 .40 40 .40 .40 .40 .40 .40 .40 40
WET *** Wetlands Information ***
1
75317
30.0 12
COM *** Combo Drainage Weir Settings ***
.0

OO0 OOOOODOOCOCOOOOTVOO
Co0DODOOCRLOUOOOOOODOODO
CO0OCVOOOOOCOOOOOODOOOOORR
cobobovbbboooobvobobboooD

FPE *** Fixed Avg Daily PET for the month(cm) ***

1.00 1.00 100 1.00 1.00 100 100 1.00 100 100 100 1.00
MRA *** Monthly Ranking ***
0

FAC *** Daily PET Factors ***

0

STM *** Soil Temperature ***
ZA ZB TKA TKB TB TLAG TSNOW TMELT CDEG CICE
000 000 000 000 O O 0 0 O O

Initial Soil Temperature

0

Initial snow depth{m) & density(kg/m3)
.00 .00

Freezing characteristic curve



DRAINMOD .SIN File Used to Model the Existing Conditions of the Alexander Site

Based on Portsmouth soil series

2418
.3655000 .0
.3535000 -1.0
.3410000 -3.0
.3325000 -10.0
.3270000 -20.0
.3205000 -30.0
.3155000 -40.0
.3105000 -50.0
.3035000 -70.0
.3000000 -80.0
.2930000 -100.0
.2825000 -150.0
.2740000 -200.0
.2650000 -250.0
.2555000 -300.0
.2450000 -350.0
.2330000 -400.0
2200000 -450.0
.2085000 -500.0
1900000 -600.0
.1790000 -700.0
.1675000 -900.0
.1650000  -1000.0
1500000  -1500.0
.0000 .0000 .8000
10.0000 .0858 .3000
20.0000 .2080 .1000
30.0000 .4280 .0500
40.0000 .6004 0120
50.0000 .9295 .0080
60.0000 1.7000 .0050
80.0000 2.5244 .0030
100.0000 3.5624 0000
120.0000 4.5505 .0000
140.0000 6.0340 .0000
160.0000 6.3131 .0000
180.0000 7.5069 .0000
200.0000 9.8179 .0000
220.0000  11.1522 .0000
240.0000  13.4866 .0000
250.0000 18.6537 .0000
1000.0000 100.0000 .0000
6
.00 .00 .00
50.00 1.20 .75
100.00 6.50 1.20
150.00 10.00 1.50
200.00 12.00 1.50
500.00 15.00 1.50



DRAINMOD .GEN File Used to Model the Restoration Design — Center of the Site

*** Job Title ***
EBX Alexander Site - Greene County

*** printout and Input Control ***
3 100 C:\DRAINMOD\outputs
*%*% Climate ***
1 C:\DRAINMOD\ INPUTS\EBX-ALEXANDER\GREENVIL.RAIL
1 C:\DRAINMOD\INPUTS\EBX~-ALEXANDER\GREENVIL.TEM
1971 1 2001 12 3527 77 0
1.94 2.32 2.09 1.73 1.23 1.02 .89 .84 .95 1.07 1.23 1.38
*** Drainage System Desgign ***

1 .00
10.00 185.92 9000.00 4.00 2.50 2.00 2.77 20.00
4] 2.000000E-02 10000.000000
0 145.000000 1.000000 1.000000E-03
0 12.000000 160.000000 3000.000000 2.000000
200.00 .50 .00

1120 1120 1120 1120 1120 1120 1120 1120 1120 1120 1120 1120
%% goilg ***

240.00 4.00
10. 4.00 45. 6.00 70. 7.00 140. 9.00 300. 9.00
99 .00
*#*% Prafficability *+*
4151 820 3.9 1.2 2.0
12321232 820 3.9 1.2 2.0

*%% Crop ***
.190
410 818 30.00
410 818
11
11 3.00 416 3.00 54 4.00 517 15.00 6 1 25.00 620 30.00 718 30.00 820 20.00
924 10.00 925 3.001231 3.00
*** Wastewater Irrigation **#*
0 11 10 1 6
00 (U] 00 00
7.00000 1.00000 .40 .40 .40 .40 .40 .40 .40 .40 .40 .40 .40 .40
WET *** Wetlands Information ***
1
75 317
30.0 30
COM *** Combo Drainage Weir Settings ***

COoO0ODO0ROLLODODODOOCOODAOD

COO00O00OLLOOOOOOCCOLOOOCO O
[ e R R - N - - . - R - R -R-T -

E *** Fixed Avg Daily PET for the month(cm) ***
1.00 1.00 1.00 1.00 1.00 1.00 1.00 1.00 1.00 1.00 1.00 1.00
MRA *** Monthly Ranking ***
0
FAC *** Daily PET Factors ***
0
STM *** Soil Temperakture ***
ZA ZB TKA TKB TB TLAG TSNOW TMELT CDEG CICE
.000 .000 .000 .000 .0 .0 .0 .0 .0 .0
Initial Soil Temperature
0
Initial snow depth(m) & density(kg/m3)
.00 .00
Freezing characteristic cuxve
0

[N R i R R - R - N - N i oW )

F



DRAINMOD .GEN File Used to Model the Restoration Design — Middle of the Site

**% Job Title ***
EBX Alexander Site - Greene County

*** printout and Input Control ***
3 100 C:\DRAINMOD\outputs
**% Climate ***
1 C:\DRAINMOD\INPUTS\EBX-ALEXANDER\GREENVIL.RAI
1 C:\DRAINMOD\INPUTS\EBX-ALEXANDER\GREENVIL.TEM
1971 1 2001 12 3527 77 0
1.94 2.32 2.09 1.73 1.23 1.02 .89 .84 .95 1.07 1.23 1.38
*** Drainage System Design ***

1 .00
25.00 192.19 12000.00 2.00 2.50 1.50 4.90 20.00
0 2.000000E-02 10000.000000
0 145.000000 1.000000 1.000000E-03
[ 12.000000 160.000000 3000.000000 2.000000
200.00 .50 .00

1120 1120 1120 1120 1120 1120 1120 1120 1120 1120 1120 1120
*x* Goilg *Rr

240.00 4.00
10. 4.00 45. 6.00 70. 7.00 140. 9.00 300. 9.00
99 .00
*** mrafficability ***
4 151 820 3.9 1.2 2.0
12321232 820 3.9 1.2 2.0

*%% Crop *xx
.190
410 818 30.00
410 818
i1
11 3.00 416 3.00 5 4 4.00 517 15.00 6 1 25.00 620 30.00 718 30.00 820 20.00
924 10.00 925 3.001231 3.00
*** Wastewater Irrigation ***
0 11 10 1 6
00 00 00 00
7.00000. 1.00000 .40 .40 .40 .40 .40 .40 .40 .40 .40 .40 .40 .40
WET *** Wetlands Information ***
1
75 317
30.0 23
COM *** Combo Drainage Weir Settings ***
0

CO00CLODLODUCOOCOOCCOOOTO
COOUV00COOOTOCOOCOTTOSOOOO
CODOCOROLOOOROAIOOO0OOCODQ

*** Fixed Avg Daily PET for the month(cm) ***
1.00 1.00 1.00 1.00 1.00 1.00 1.00 1.00 1.00 1.00 1.00 1.00

HOOO0O0O0QCOOO00OOOO000OTO0000Q

]
=

MRA *** Monthly Ranking ***
0
FAC *** Daily PET Factors ***
0
STM *** Soil Temperature ***
ZA ZB TKA TKB B TLAG TSNOW TMELT CDEG CICE
.000 .000 .000 .000 .0 .0 .0 .0 .0 .0
Initial $o0il Temperature
0
Initial snow depth{m) & density{kg/m3)
.00 .00

Freezing characteristic curve
0



DRAINMOD .GEN File Used to Model the Restoration Design — Outer Edge of the Site

*** Job Title ***
EBX Alexander Site - Greene County

*** pPrintout and Input Control ***
3 100 C:\DRAINMOD\outputs
**x Climate ***
1 C:\DRAINMOD\INPUTS\EBX-ALEXANDER\GREENVIL.RAT
1 C:\DRAINMOD\INPUTS\EBX-ALEXANDER\GREENVIL.TEM
1971 1 2001 12 3527 77 0
1.94 2.32 2.09 1.73 1.23 1.02 .89 .84 .95 1.07 1.23 1.38
*** pDrainage System Design ***

i .00
40.00 184.20 15000.00 1.50 2.50 1.00 5.93 20.00
0 2.000000E-02 10000.000000
0 145.000000 1.000000 1.000000E-03
0 12.000000 160.000000 3000.000000 2.000000
200.00 .50 .00

1120 1120 1120 1120 1120 1120 1120 1120 1120 1120 1120 1120
*x* Soilg *E*

240.00 4.00
10. 4.00 45. 6.00 70. 7.00 140. 9.00 300. 9.00
99 .00
*** Trafficability ***
4151 820 3.9 1.2 2.0
12321232 820 3.9 1.2 2.0

*xx Crop ***
.190
410 818 30.00
410 818
11
11 3.00 416 3.00 54 4.00 517 15.00 6 1 25.00 620 30.00 718 30.00 820 20.00
924 10.00 925 3.001231 3.00
*** Wastewater Irxrrigation ***
0 11 10 1 6
o0 (U] 00 00
7.00000 1.00000 .40 .40 .40 .40 .40 .40 .40 .40 .40 .40 .40 .40
WET *** Wetlands Information ***

1
75 317
30.0 17
COM *** Combo Drainage Weir Settings ***
.0
.0

CO00OCDOOLOOOCRLOOODLDOOO
[ e R - e N - R RN - Nl W I R )

COoO0O0ROOCLOLO0ROOOOOODORO
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FPE *** Fixed Avg Daily PET for the month{cm) ***
1.00 1.00 1.00 1.00 1.00 1.00 1.00 1.00 1.00 1.00 1.00 1.00
MRA *** Monthly Ranking ***

FAC *** Daily PET Factors ***

STM *** Soil Temperature ***
ZA ZB TRA TKB TB TLAG TSNOW TMELT CDEG CICE
.000 .000 .000 .000 .0 .0 .0 .0 .0 .0
Initial Soil Temperature
4]
Initial snow depth(m) & density(kg/m3)
.00 .00
Freezing characteristic curve
0



Appendix 4:

Reference Wetland Evaluation Forms
provided by Wetland and Natural Resource Consultants, Inc.



Delineation Performed by: Wetland and Natural Resource Consultants, Inc.
11 South College Ave, Suite 203
PO Box 224
Newton, NC 28658
Office Phone; (828) 465-3035 Fax: (828) 465-3050

WETLAND DATA FORM

ROUTINE WETLAND DETERMINATION
(1987 COE Wetlands Delineation Manual)

Project/Site:Alexander Preservation Site Date: 12-17-2002
Applicant/Owner.EBX Neuse |, LLC County:Green
Investigator:Chris Huysman State: NC
Do normal circumstances exist on the site?Yes Community ID: Wetland
Is the site significantly disturbed?no Transit ID:
(Atypical situation)
Is the area a potential problem area?no No Plot ID: Plot 1 (20'radius)

(If needed, explain on reverse.)

VEGETATION

1. Aundinaria gigantea herb FACW 9.
2. Woodwardia aereolata herb OBL 10.
3. Lonicera japonica vine FAC- 11.
4. Smilax rotundifolia vine FAC 12.
5. Toxicodendron radicans. vine FAC 13.
6. Liquidambar styraciflua tree FAC+ 14.
7. Acer rubrum free FAC 15.
8. Quercus michauxii tree FACW- 16.

Percent of dominant species that are OBL, FACW or FAC (excluding FAC-): 88%

Remarks: Field eqde at topographical break between Lumbee and Paxville soils.

HYDROLOGY

[] Recorded Data (describe in remarks) Wetland Hydrology Indicators:
[] Stream, Lake or Tide Gauge Primary Indicators:

[] Aerial Photographs [ ] Inundated

[] Other Saturated in Upper 12 Inches
[] No Recorded Data Available Water Marks

L]

[J Drift Lines

[] Sediment Deposits

[] Drainage Patterns in Wetlands

Field Observations:

Depth of Surface Water: (in.) Secondary Indicators: (2 or more required)
X] Oxidized Root Channels in

Depth to Free Water in Pit: 12(in.) Upper 12 inches
[1 water-Stained Leaves

Depth to Saturated Soil: ~ 12(in.) X] Local Soil Survey Data

FAC Neutral Test
[] Other (explain in remarks)

Remarks:

Project #EBX Alex Plot 1



SOILS

Map Unit Name

(Series and Phase):Paxville Drainage Class: very poorly drained
Field Observations:
Taxonomy (Subgroup):Typic Umbraquults Confirm Mapped Type? Green Soil Survey

Profile Description:

Depth Matrix Color Mottle Colors Mottle Texture, Concretions,
(ins.) Horizon (Munsell Moist) (Munsell Moist) ~Abundance/Contrast  Structure etc.

0-8 Ap 10YR 2/1 loam

8-16 A12 10YR 3/1 sandy loam

16+ Big 10YR 4/1 fine sandy loam

Hydric Soil Indicators:

[] Histosol [] Concretions

[] Histic Epipedon X High Organic Content in Surface Layer in Sandy Soil
X Sulfidic Odor [] Organic Streaking in Sandy Soils

[] Aquic Moisture Regime X Listed on Local Hydric Soils List **

% Reducing Conditions % Listed on National Hydric Soils List

Gleyed or Low-Chroma Colors Other (explain in remarks)

Remarks:

Wetland Determination
(yes or no)

Hydrophytic Vegetation Present? Yes
Wetland Hydrology Present? Yes
Hydric Soils Present? Yes

Is This Sampling Point Within a Wetland? Yes

Remarks:




Delineation Performed by: Wetland and Natural Resource Consultants, Inc.
11 South College Ave, Suite 203
PO Box 224
Newton, NC 28658
Office Phone: (828) 465-3035 Fax: (828) 465-3050

WETLAND DATA FORM

ROUTINE WETLAND DETERMINATION
(1987 COE Wetlands Delineation Manual)

Project/Site:Alexander Preservation Site Date: 12-17-2002
Applicant/Owner.EBX Neuse |, LL.C County:Green
Investigator:Chris Huysman State: NC
Do normal circumstances exist on the site?Yes Community 1D: Wetland
Is the site significantly disturbed?no Transit ID:
(Atypical situation)
Is the area a potential problem area?no No Plot ID: Plot 2 (20°'radius)
(If needed, explain on reverse.)
VEGETATION
1. Pluchea foetida herb OBL 9. Quercus michauxii tree FACW-
2. Woodwardia aereolata herb OBL 10. Acer rubrum tree FAC
3. Lonicera japonica vine FAC- 11. Liriodendron tulipifera tree FAC
4. Smilax rotundifolia vine FAC 12.
5. Toxicodendron radicans vine FAC 13.
6. Alnus rugosa shrub FACW 14.
7. Arundinaria gigantea herb FACW 15.
8. Liquidambar styraciflua tree FAC+ 16.

Percent of dominant species that are OBL, FACW or FAC (excluding FAC-): 80%

Remarks: Field egde at topographical break between Lumbee and Paxville soils.

HYDROLOGY

[] Recorded Data (describe in remarks) Wetland Hydrology Indicators:
[[] Stream, Lake or Tide Gauge Primary Indicators:

[1 Aerial Photographs [1 Inundated

[ Other [[] Saturated in Upper 12 Inches
[] No Recorded Data Available Water Marks

L]

1 Drift Lines

[] Sediment Deposits

[] Drainage Patterns in Wetlands

Field Observations:

Depth of Surface Water: (in.) Secondary Indicators: (2 or more required)
X Oxidized Root Channels in
Depth to Free Water in Pit: 13(in.) Upper 12 Inches

[l Water-Stained Leaves

D] Local Soil Survey Data
X FAC Neutral Test

[] Other (explain in remarks)

Depth to Saturated Soil: 13(in.)

Remarks:

Project #EBX Alex. Plot 2



SOILS

Map Unit Name

(Series and Phase):Paxville Drainage Class: very poorly drained
Field Observations:
Taxonomy (Subgroup):Typic Umbraquults Confirm Mapped Type? Green Soil Survey

Profile Description:

Depth Matrix Color Mottle Colors Mottle Texture, Concretions,
(ins.) Horizon  (Munsell Moist) (Munsell Moist)  Abundance/Contrast  Structure etc.

06 Ap 10YR 2/1 loam

6-14 A12 10YR 3/1 sandy loam

14+ Bilg 10YR 4/1 sandy loam

Hydric Soil Indicators:

[] Histosol [0 Concretions

[[] Histic Epipedon IX] High Organic Content in Surface Layer in Sandy Soil
Xl Sulfidic Odor [] Organic Streaking in Sandy Soils

[] Aquic Moisture Regime Listed on Local Hydric Soils List **

[] Reducing Conditions X] Listed on National Hydric Soils List

Gleyed or Low-Chroma Colors [[] Other (explain in remarks)

Remarks:

Wetland Determination
(yes or no)

Hydrophytic Vegetation Present? Yes
Wetland Hydrology Present? Yes
Hydric Soils Present? Yes

Is This Sampling Point Within a Wetland? Yes

Remarks:




Delineation Performed by: Wetland and Natural Resource Consultants, Inc.
11 South College Ave, Suite 203
PO Box 224
Newton, NC 28658
Office Phone: (828) 465-3035  Fax: (828) 465-3050

WETLAND DATA FORM

ROUTINE WETLAND DETERMINATION
(1987 COE Wetlands Delineation Manual)

Project/Site:Alexander Preservation Site Date: 12-17-2002
Applicant/Owner.EBX Neuse |, LLC County:Green
Investigator:Chris Huysman State: NC
Do normal circumstances exist on the site?Yes Community ID: Wetland
Is the site significantly disturbed?no Transit ID:
(Atypical situation)
Is the area a potential problem area?no No Plot ID: Plot 3 (20'radius)

(If needed, explain on reverse.)

VEGETATION

1. Aundinaria gigantea herb FACW 9.
2. Woodwardia aereolata herb OBL 10.
3. Lonicera japonica vine FAC- 11.
4. Quercus michauxii tree FACW- 12
5. Quercus nigra tree FAC 13.
6. Quercus phellos tree FACW- 14,
7. 15.
8. 16.

Percent of dominant species that are OBL, FACW or FAC (excluding FAC-): 100%

Remarks: Field eqde at topographical break between Lumbee and Paxville soils.

HYDROLOGY

[] Recorded Data (describe in remarks) Wetland Hydrology Indicators:
[] Stream, Lake or Tide Gauge Primary Indicators:

[] Aerial Photographs [] Inundated

[] Other [] Saturated in Upper 12 Inches

[] Water Marks
[] Drift Lines
[[] Sediment Deposits
[] Drainage Patterns in Wetlands
Depth of Surface Water: (in.) Secondary Indicators: (2 or more required)
Oxidized Root Channels in
Depth to Free Water in Pit: 15(in.) Upper 12 Inches
[] Water-Stained Leaves
Depth to Saturated Soil: ~ 15(in.) Local Soil Survey Data
X
U]

[0 No Recorded Data Available

Field Observations:

FAC Neutral Test
Other (explain in remarks)

Remarks:

Project #EBX Alex Plot 3



SOILS

Map Unit Name
(Series and Phase):Paxville

Taxonomy (Subgroup).Typic Umbraquults

Drainage Class: very poorly drained
Field Observations: _____
Confirm Mapped Type? Green Soil Survey

Profile Description:

Depth Matrix Color Mottle Colors Mottle Texture, Concretions,
(ins.) Horizon (Munsell Moist) (Munsell Moist) Abundance/Contrast  Structure etc.

0-5 Ap 10YR 2/1 loam

511 A12 10YR 31 loam

11+ Big 10YR 4/1 fine sandy loam

Hydric Soil Indicators:

[] Histosol [[] Concretions

[] Histic Epipedon D High Organic Content in Surface Layer in Sandy Soil
Xl Sulfidic Odor [[] Organic Streaking in Sandy Soils

[] Aquic Moisture Regime X Listed on Local Hydric Soils List **

[1 Reducing Conditions Listed on National Hydric Soils List

XI Gleyed or Low-Chroma Colors [1 Other (explain in remarks)

Remarks:

Wetland Determination
{yes or no)

Hydrophytic Vegetation Present? Yes
Wetland Hydrology Present? Yes
Hydric Soils Present? Yes

Is This Sampling Point Within a Wetland? Yes

Remarks:




Delineation Performed by: Wetland and Natural Resource Consultants, Inc.
11 South College Ave, Suite 203
PO Box 224
Newton, NC 28658
Office Phone: (828) 465-3035 Fax: (828) 465-3050

WETLAND DATA FORM

ROUTINE WETLAND DETERMINATION
(1987 COE Wetlands Delineation Manual)

Project/Site:Alexander Preservation Site Date: 12-17-2002
Applicant/Owner:EBX Neuse |, LLC County:Green
Investigator:Chris Huysman State: NC
Do normal circumstances exist on the site?Yes Community ID: Wetland
Is the site significantly disturbed?no Transit ID:
(Atypical situation)
Is the area a potential problem area?no No PlotID: Plot 4 (20’ radius)
(If needed, explain on reverse.)
VEGETATION
1. Aundinaria gigantea herb FACW 9.
2. Smilax rotundifoli vine FAC 10.
3. Lonicera japonica vine FAC- 11.

4. Toxicodendron radicans vine FAC 12.
5. Campsis radicans vine FAC 13.
6. llex opaca shrub FAC- 14,
7. Acer rubrum tree FAC 15.

8. Liquidambar styracifiua  tree  FAC+ 16.

Percent of dominant species that are OBL, FACW or FAC (excluding FAC-): 75%

Remarks: Field egde at topographical break between Lumbee and Paxville soils.

HYDROLOGY

[ ] Recorded Data (describe in remarks) Wetland Hydrology Indicators:
[] Stream, Lake or Tide Gauge Primary Indicators:

[] Aerial Photographs ] inundated

[ ] Other [] Saturated in Upper 12 Inches
[C] No Recorded Data Available Water Marks

Ll

[] Drift Lines

1 Sediment Deposits

[] Drainage Patterns in Wetlands

Field Observations:

Depth of Surface Water: (in.) Secondary Indicators: (2 or more required)
IX] Oxidized Root Channels in
Depth to Free Water in Pit: 13(in.) Upper 12 Inches

[l Water-Stained Leaves

X Local Soil Survey Data

Xl FAC Neutral Test

] Other (explain in remarks)

Depth to Saturated Soil: 13(in.)

Remarks:

Project #EBX Alex. Plot 4



SOILS

Map Unit Name

(Series and Phase):Paxville Drainage Class: very poorly drained
Field Observations: _____
Taxonomy (Subgroup):Typic Umbraquults Confirm Mapped Type? Green Soil Survey

Profile Description:

Depth Matrix Color Mottle Colors Mottle Texture, Concretions,
(ins.) Horizon (Munsell Moist) (Munsell Moist) Abundance/Contrast  Structure etc.

0-9 Ap 10YR 2/1 loam

914 A12 10YR 3/1 sandy loam

14+ Big 10YR 4/1 sandy clay loam

Hydric Soil Indicators:

[T] Histosol [ Concretions

[] Histic Epipedon X] High Organic Content in Surface Layer in Sandy Soil
Sulfidic Odor [] Organic Streaking in Sandy Soils

[] Aquic Moisture Regime X Listed on Local Hydric Soils List **

[l Reducing Conditions Listed on National Hydric Soils List

Gleyed or Low-Chroma Colors [] Other (explain in remarks)

Remarks:

Wetland Determination
(yes or no)

Hydrophytic Vegetation Present? Yes
Wetland Hydrology Present? Yes
Hydric Soils Present? Yes

Is This Sampling Point Within a Wetland? Yes

Remarks:




Appendix 5:

Hydrologic Unit Code Service Area Map



Appendix 6:

Credit Accounting Ledger Sheet
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Appendix 7:

Sample Conservation Easement



DRAWN BY AND AFTER

RECORDING RETURN TO:
NORTH CAROLINA
COUNTY
THIS CONSERVATION EASEMENT (“Conservation Easement”) made this day
of , 2002, by and between , with an address of
(“Grantor™) and with an address of (“Grantee™).

The designation Grantor and Grantee as used herein shall include said parties, their
personal representatives, heirs, executors, successors and assigns, and shall include singular,
plural, masculine, feminine or neuter as required by context.

RECITALS

WHEREAS, Grantor owns in fee simple approximately ( ) acres of
certain real property situate, lying and being in County, North Carolina, and more
particularly as the Conservation Easement Area and Access Easement Area on the plat recorded
in Map , Page in the Lenoir County, North Carolina Registry of Deeds Exhibit
A (the “Property™);

WHEREAS, Grantor and Grantee recognize the conservation value of the Property in its
present state as a scenic, natural and rural area that has not been subject to significant
development and as a significant area that provides a “relatively natural habitat for fish, wildlife,
or plants or similar ecosystem” as that phrase is used in Section 170(h)(4)(A)(i1) of the Internal
Revenue Code;

WHEREAS, Grantor and Grantee further recognize the conservation and open space
value of the Property in its present state, the preservation of which (a) is pursuant to local, state
and federal government policy and will provide for scenic enjoyment of the general public and
(b) will yield significant public benefit;

WHEREAS, pursuant to the Mitigation Agreement between North Carolina Department
of Transportation ("NCDOT") and EBX-Neuse I, LLC, EBX-Neuse I, LLC paid Grantor to
restrict land use on the Property consistent with this Conservation Easement and EBX-Neuse I in
turn will be using the Property to mitigate unavoidable stream and wetlands impacts detailed in
one or more permits (the “Permits”) which may be issued hereafter by the United States Army
Corps of Engineers, Wilmington District (the "Corps") for Wetland and / or Stream impacts by
the North Carolina Department of Transportation ("NCDOT"), and

WHEREAS, Grantor has agreed to grant and convey a perpetual conservation easement

over the Property, thereby restricting and limiting the use of the Property on the terms and
conditions and for the purposes hereinafter set forth;
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NOW, THEREFORE, for and in consideration of the covenants and representations
contained herein for other good and valuable consideration, the receipt and legal sufficiency of
which is hereby acknowledged, Grantor hereby unconditionally and irrevocably grants and
conveys unto Grantee, its successors and assigns, forever and in perpetuity a fully transferable
Conservation Easement of the nature and character and to the extent hereinafter set forth, over
the Property together with the right to preserve and protect the conservation values thereof, as
follows:

ARTICLE 1.
PURPOSES

The purposes of this Conservation Easement are to preserve and protect the conservation
values of the Property and the natural character of the Property. To achieve these purposes, the
parties hereto agree to the conditions and restrictions set forth hereunder.

ARTICLE 1I.
DURATION OF EASEMENT

This Conservation Easement shall be perpetual. This Conservation Easement is an
easement in gross, runs with the land, is fully assignable, and is enforceable by Grantee, its
successors or assigns, against Grantor, Grantor’s personal representatives, heirs, executors,
successors and assigns, lessees, agents, invitees and licensees.

ARTICLE IIL.
PROHIBITED AND RESTRICTED ACTIVITIES

Any activity on, or use of, the Property inconsistent with the purposes of this
Conservation Easement is prohibited. The Property shall be preserved in its natural condition and
restricted from any development that would impair or interfere with the conservation values of
the Property.

Without limiting the generality of the foregoing, the following activities and uses are
expressly prohibited, restricted or reserved unless otherwise authorized by the Corps:

A. Disturbance of Natural Features. Any change, disturbance, alteration or
impairment of the natural features of the Property or any introduction of non-native plants and/or
animal species is prohibited.

B. Construction and Residential Use. There shall be no constructing or placing of
any building, mobile home, asphalt or concrete pavement, billboard or other advertising display,
antenna, utility pole, tower, conduit, line, pier, landing, dock or any other temporary or
permanent structure or facility on or above the Property. Residential use of the Property is
prohibited. '

C. Industrial and Commercial Use. Industrial and/or commercial activities, including
any right of passage used in conjunction with commercial or industrial activity, are prohibited on
the Property.

L:\Projects\070. EBX-Marsten\Restoration Plan\Conservation Easement revised 11-7-02 clean(2).doc



D. Agricultural, Grazing and Horticultural Use. Agricultural, grazing, and
horticultural use of the Property is prohibited.

E. Silvicultural Use and Land Clearing. There may be no destruction or cutting of
trees or plants on the Property, except to control insects and disease or except as otherwise
provided herein.

F. Signage. Display of billboards, signs or advertisements is prohibited on or over
the Property, except the posting of no trespassing signs, signs identifying the conservation values
of the Property or other permitted use of the Property and/or signs identifying the Grantor as
owner of the Property and Grantee as the holder of a Conservation Easement on the Property.

G. Dumping or Storage. Dumping or storage of soil, trash, ashes, garbage, waste,
abandoned vehicles, appliances, machinery or hazardous substances, or toxic or hazardous waste,
or any placement of underground or aboveground storage tanks or other materials on the
Property is prohibited.

H. Mineral Use, Excavation, Dredging. There shall be no grading, filling, excavation,
dredging, mining or drilling; no removal of topsoil, sand, gravel, rock, peat, minerals or other
materials, and no change in the topography of the land in any manner on the Property, except to
restore natural topography or drainage patterns.

L Water Quality and Drainage Pattern. There shall be no activities conducted on the
Property that would be detrimental to water purity or any of the plants or habitats within the
Property or that would alter natural water levels, drainage, sedimentation and/or flow in or over
the Property, or cause soil degradation or erosion.

J. Subdivision. Subdivision, partitioning, or dividing the Property is prohibited.

K. Vegetative Cutting. Cutting, removal, mowing, burning, harming or destruction
of vegetation on the Property is prohibited except: (1) in instances where such activities are
deemed necessary for the health and safety of nearby residents or the general public, but only if
such activities are approved by the Grantee, (2) when considered necessary for the continued
maintenance of wetland functions as approved by the Grantee, or (3) mowing existing paths or
roadways.

ARTICLE IV.
GRANTOR'S ADDITIONAL RESERVED RIGHTS

The Grantor and its personal representatives, heirs, executors, successors and assigns
hereby reserves the right to quiet enjoyment of the Property, the rights to ingress and egress to
the Property, the right to continue such uses as exist as of the date of this grant not inconsistent
with this Conservation Easement and as shown on the survey recorded in Map Book , Page

of the County Registry and the right to sell, transfer, gift or otherwise convey the
Property in whole or in part, provided such sale, transfer, gift or conveyance is subject to the
terms of, and shall specifically reference, this Conservation Easement and written notice is
provided to Grantee in accordance with the provisions herein below.
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It is expressly understood and agreed that Grantor, including but not limited to its licensees,
guests, employees, representatives, successors, heirs and assigns, retains the right and privilege,
which rights and privileges shall not be abridged and/or restricted by any conservation activities
by Grantee, its successors, heirs and assigns pursuant to this agreement, to continue as shown on
the survey recorded in Map Book , Page  of the County Registry
wildlife activities presently enjoyed on the property, specifically hunting, fishing, trapping and
hiking. Furthermore, it is understood and agreed that Grantor has established certain means of
ingress, egress, and regress on and through the property and certain other improvements for
purposes of hunting, fishing, trapping and hiking (i.e., deer stands, etc.) to permit Grantor to
enjoy these wildlife activities. Accordingly, Grantor, including but not limited to its licensees,
guests, employees, representatives, successors, heirs and assigns, shall remain entitled to
maintain these means of egress, ingress, and regress, and certain other improvements, in their
present condition without regard to the other terms and conditions contained herein.

ARTICLE V.
GRANTEE’S RIGHTS

Grantee is granted the right to preserve and protect in perpetuity the existing condition
of the Property. Consistent with these rights, Grantee may monitor the Property to ensure
compliance with the terms of the Agreement to ensure that the existing conditions of the
Property have not been altered. Grantee is also granted the right to enter the Property for the
purposes of implementing and monitoring the Property and otherwise monitoring compliance
with the term of this Agreement.

ARTICLE VI.
ENFORCEMENT AND REMEDIES

A. Upon any breach of the terms of this Conservation Easement by Grantor, its
agents, personal representatives, heirs, executors, successors, or assigns, which comes to the
attention of the Grantee, the Grantee may notify the Grantor in writing of such breach. The
Grantor shall have thirty (30) days after receipt of such notice to undertake actions that are
reasonably calculated to promptly correct the conditions constituting such breach. If the breach
remains uncured after thirty (30) days; the Grantee may exercise any, or all, or none of the
following remedies:

1. Institute suits to enjoin any breach or enforce any covenant by temporary
and/or permanent injunctions either prohibitive or mandatory and/or to
recover any damages from injury to any conservation values protected by
this Conservation Easement, including damages for the loss of scenic;
aesthetic, historic or environmental values and attorneys fees if Grantee
prevails; and

2. Require that the land be restored promptly to the condition required by this
Conservation Easement.
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B. The Grantee has the right, but not the obligation, to prevent any activity on or use
of the Property that is inconsistent with the purpose of this Conservation Easement. Grantee’s
remedies shall be cumulative and shall be in addition to any other rights and remedies available
to Grantee at law or equity. If Grantee, in its sole discretion, determines that circumstances
require immediate action to prevent or mitigate significant damage to the conservation values of
the Property, the Grantee may pursue its remedies without prior notice to Grantor, but shall
exercise reasonable efforts to notify Grantor.

C. No failure on the part of Grantee to enforce any covenant or provision hereof shall
discharge or invalidate such covenant or any other covenant, condition or provision hereof or
affect the right to Grantee to enforce the same in the event of a subsequent breach or default.

D. Nothing contained in this Conservation Easement shall be construed to entitle
Grantee to bring any action against Grantor for any injury or change in the Property resulting
from causes beyond the Grantor’s control, including, without limitation, fire, flood, storm, war,
acts of God or third parties, except Grantor’s lessees or invitees; or from any prudent action
taken in good faith by Grantor under emergency conditions to prevent, abate, or mitigate
significant injury to life, damage to property or harm to the Property resulting from such causes.

E. It is agreed by the parties hereto that the covenants, conditions, terms and
restrictions contained herein shall be binding upon the parties, their personal representatives,
heirs, executors, successors and assigns and shall continue as a servitude running in perpetuity
with the Property. It is expressly understood and agreed that Grantee shall have the absolute
right, from time to time, to assign, sell, transfer or encumber its right, title and interest in and to
this Conservation Easement and/or the Property, in whole or in part, as to all or part of the
Property, to any person or entity without the consent of Grantor.

ARTICLE VIIL
PUBLIC ACCESS

The making and imposition of this Conservation Easement does not convey to the public
the right to enter the Property for any purpose whatsoever.

ARTICLE VIIIL.
EXHIBIT, DOCUMENTATION AND TITLE

A. Legal Description. Exhibit A, identifying the Property, is attached hereto and
made a part hereof by reference.

B. Title. Grantor covenants and represents that Grantor is the sole owner of and is
seized of the Property in fee simple and has good right to make, declare and impose the aforesaid
Conservation Easement; that the Property is free and clear of any and all encumbrances, except
easements, leases, restrictions, rights of way, if any, and government regulations of record.

L:\Projects\070. EBX-Marsten\Restoration Plan\Conservation Easement revised 11-7-02 clean(2).doc



ARTICLE IX.
MISCELLANEOUS

A. Subsequent Transfers. Grantor, for itself and his personal representatives, heirs,
executors, successors and assigns regarding the Property, further declares that the matters set
forth in this Conservation Easement shall run with the land comprising the Property and be
binding thereon, without the necessity to make specific reference to this Conservation Easement
in a separate paragraph of any subsequent lease, deed, or other legal instrument by which any
interest in the Property is conveyed.

B. Conservation Purpose.

1. Grantor, for itself, his personal representatives, heirs, executors,
successors and assigns, declares that this Conservation Easement is
established exclusively for conservation purposes, as defined in 26 U.S.C.
Section 170(h)(4)(a).

2. Grantor declares that the terms of this Conservation Easement shall
survive any merger of the fee and easement interests in the Property or any
portion thereof and shall not be amended, modified or terminated without
the prior written consent and written approval of the Grantee and the
Corps.

C. Construction of Terms. This Conservation Easement shall be construed to
promote the purposes of the North Carolina enabling statute set forth in N.C.G.S. § 121-34 et
seq., which authorizes the creation of conservation easements for purposes including the
conservation purposes of this Conservation Easement, including such purposes as are defined in
26 U.S.C. Section 170(h)(4)(A).

D. Recording. Grantee or Grantor shall record this instrument and any amendment
hereto or assignment of Grantee’s rights hereunder in the Registry of County,

North Carolina and may re-record it at any time as may be required to preserve its right under
this Conservation Easement.

E. Hazardous Waste. The Grantor covenants and represents that, to the best of
Grantor’s knowledge, no hazardous substance or hazardous or toxic waste exists nor has been
generated, treated, stored, used, disposed of, or deposited in or on the Property.

F. Notices. Any notices given under this Conservation Easement shall be in writing
and shall be delivered by depositing same in the U.S. Mail, certified, return receipt requested,
postage prepaid and addressed to the parties as set forth above, or to such other addresses any
such party may establish in writing to the others, pursuant to this notice provision.

G. Amendments. This Easement may be amended only by a writing, signed by
Grantor and Grantee, subject to approval of the Corps, and any such amendment(s) shall be
effective upon recording of such writing in the Registry of County, North Carolina.

H. Severability. Should any provision of this Conservation Easement be declared by

any tribunal of competent jurisdiction to be illegal, invalid or unenforceable, the legality, validity
and enforceability of the remaining parts, terms or provisions shall not be affected thereby, and
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said illegal, unenforceable, or invalid part, term, or provision shall be deemed not to be a part of
this Conservation Easement.

L Governing Law. This Conservation Easement shall be governed by and construed
in accordance with the laws of the State of North Carolina.

J. Headings. The headings contained in this Conservation Easement are for
reference purposes only and shall not affect the meaning or interpretation hereof.

K. Access Fasement. In addition to the easement and other rights and privileges
granted by Grantor to Grantee and its successors and assigns pursuant to Article V of this
Agreement, Grantor hereby grants and conveys to Grantee and its successors and assigns a
perpetual, non-exclusive easement in, over and upon the area designated in Exhibit C for the
purpose of entering upon and using all or any portion of the Property to the limited extent
necessary to perform and enjoy the obligations imposed upon, and the benefits granted to,
Grantee and its successors and assigns with respect to the Property as provided in Article V of
this Agreement (the "Access Easement"). Grantee agrees that in the event Grantee enters upon
and/or uses all or any portion of the Adjacent Property pursuant to the Access Easement, it shall
do so in a manner that minimizes, to the extent reasonably possible, the interference with
Grantor's use and enjoyment of the Adjacent Property, and after any such entry and/or use, it
shall restore any portion of the Adjacent Property disturbed by Grantee to its condition prior to
such entry and/or use or as near thereto as is reasonably practicable, or to such other condition as
may be agreed upon by Grantor and Grantee.

L. Eminent Domain. If the whole or any part of, or any interest in, the Property be
acquired or condemned by eminent domain or like power for any public or quasi-public use or
purpose, then this Conservation Easement shall be subject to the applicable statutory and
common law authorities regarding the condemnation, but only as to the part of the Property or
interest in the Property so taken. All damages awarded for the acquisition or condemnation of
the Property, or any part or interest therein, shall become the sole and absolute property of the of
the owner of the interest in land acquired or condemned by eminent domain at the time of
consideration.
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TO HAVE AND TO HOLD unto , 1ts successors and assigns forever. The
covenants agreed to and the terms, conditions, restrictions and purposes imposed as aforesaid
shall be binding upon Grantor, Grantor’s personal representatives, heirs, executors, successors
and assigns, and shall continue as a servitude in perpetuity with the Property.

IN WITNESS WHEREOF, the Grantor and Grantee hereto have set their hand and seals
and caused these presents to be executed in their respective names by authority duly given, and,
to the extent required, their corporate seal affixed, the day and year above first written.

GRANTOR:

(CORPORATE SEAL) By:

(CORPORATE SEAL)

ATTEST:
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STATE OF NORTH CAROLINA, COUNTY OF

I, , a Notary Public in and for the County and State
aforesaid, do hereby certify that personally came before me this day
and acknowledged that he is Secretary of , and that by authority
duly given and as an act of , the foregoing instrument was signed by

, its President, attested by himself as Secretary, and sealed with the
common seal of said corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and notaries seal this day
of ,200 .

Notary Public

My commission expires:

STATE OF NORTH CAROLINA, COUNTY OF

I , a Notary Public in and for the County and State
aforesaid, do hereby certify that personally came before me this day
and acknowledged that he is Secretary of , and that by authority
duly given and as an act of , the foregoing instrument was signed by

, its President, attested by himself as Secretary, and sealed with the
common seal of said corporation.

IN WITNESS WHEREQF, I have hereunto set my hand and notaries seal this day
of ,200 .

Notary Public

My commission expires:
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THE AMERICAN INSTITUTE OF ARCHITECTS

Bond #535B103291475

AIA Document A312

Performance Bond

Any singular reference o Contractor, Surety, Owner or other party shall be considered plural where applicable.

CONTRACTOR (Name and Address): SURETY (Name and Principal Place of Business):
EBX~Neuse I, LLC Travelers Casualty & Surety Company of America
10055 Red Run Blvd, Suite 130 Hartford, Connecticut 06183-9062

Owings Mills, MD 21117

OWNIR (Name and Address):
North Carolina Department of Transportation
Room 462 Transportation Building :
P 0 Box 25201
Raleigh, NC 27611
CONSTRUCTION CONTRACT
Date: = . .
Amount: $5,742,296.00
Oescription (Name and Location): Neu-Con Miti gation Project - Performance Agreement
with North Carolina Department of Transportation
8OND
Date (Not earlier than Construction Contract Date):  October 5, 2000
Amount: $6,742.296.00

Modifications to this Bond: @ None ' O See Page 3
CONTRACTOR AS PRINCIPAL SURETY
Company: {Corporate Seal) Company: {Corporate Seal)
EBX-Neuse I, LLC Travelers Cagua;ty & Surety Company of America
Signature: W Signature: // .lbu. A— - /fwﬁ L
Name and Title ”“5_3/“"9‘) ' Name and Title-Alex G. ﬁoddey, Attoﬁw‘fy-l n-Fact

(Any additional signatures appear on page 3)

(FOR INFORMATION ONL Y—Name, Address and Telephone)
AGENT or BROKER: OWNER'S REPRESENTATIVE {Architect, Engineer or
BB&T Givens & Williams [ nsurnace Services other party):
3975 Fair Ridge Drive, #110

Fairfax, VA 22033

Phone: 703-352-2222
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1 The Contractor and the Surety, joinily and severally,
bind themselves, their heirs. executars, administrators,
successors and assigns to the Owner for the performance
of the Construction Contract, which is incorponated herein
by reference.

2 If the Contractor performs the Coastruction Contract,
the Surety and the Conwractor shall have no obligation
under this Bond, except 10 participate in conferences as
provided in Subparagraph 3.1.

3 if there is no Owner Defaull, the Surety's obligation
under this Bond shall arise after:

3.1 The Owner has notified the Contracior and the
Surety a1 its address described in Faragraph 10 below
that the Owner is considesing dedaring 3 Contraclor
Default and has requested and attempted to arrange a
conference with the Contractor and the Surety to be
held not later than fifteen days after receipt of such
notice to discuss methods of performing the Construc-
tion Contract. f the Owner, the Contractor and the
Surety agree, the Contractor shall be allowed a reason-
able time to perform the Construction Contract, but
such an agreement shali not waive the Owner’s right, if
any, subsequently to declare a Contractor Default; and

32 The Owner has dedlared 2 Contractor Defauk and
formally teeminated the Contractor’s right to complete
the contract. Such Contracior Default shall not be de-
clared eadier than twenty days after the Coatractor and
the Surety have received notice as provided in Sub-
paragraph 3.1; and

33 The Owner has agreed 10 pay the Balance of the
Contract Price 1o the Surety in accordance with the
terms of the Construction Contract or 10 3 contractor
selected to perform the Construction Contract in 2ccor-
dance with the terms of the contract with the Owner.

4 When the Owner has satisfied the conditions of Para-
graph 3, the Surety shali promptly and 5t the Surety’s ex-
perise take one of the {ollowing actions:

4.1 Arrange for the Contraclor, with consent of the
Owner. to perform and complete the Construclion
Contracl; or

4.2 Undertake to perform and complete the Construc-
tion Contractitself, through its agents or through inde-
pendent contraciors; or

4.3 Obtain bids or negotiated proposals from
qualified contractors acceptable to the Owner for 2
contract for pedformance and completion of the Con-
struction Contract, arrange for 2 contract 10 be pre-
pared for execution by the Owner and the contractor
selected with the Owner’s concusrence, to be secured
with performance and payment bonds executed by 2
quakified surety equivalent 10 the bonds issued on the
Construction Contract, and pay to the Owner the
amount of damages as described in Paragraph 6 in ex-
cessof the Balance of the Contract Price incurred by the
Owner resulting from the Contractor’s default: os

4.4 Waive its right 1o perform and complete, arrange
for completion, or obuain a new contracior and with
reasonable promptoess under the circomstances:

-1 After investigation, determine the amount for

which it may be liable to the Owner and. as
soon as practicable after the amoum is deter-
mined, tender payment therefor 1o the
Owner: or

.2 Deny liability in whole or in part and notify the
Owner citing reasons therefor.

5 U 1he Surety does not proceed as provided in Paragraph
4 with reasonable promptness, the Surety shall be deemed
10 be in default on this Bond fifieen days after receipt of an
agditional written notice from the Owner 1o the Surely
demanding that the Suréty perform its obligations under
this Bond. and the Owner shall be entitled 1o enfosce any
remedy available to the Owner. Iif the Surety proceeds as
provided in Subparagraph 4.4, and the Owner refuses the
payment tendered or the Surety has denied hability, in
whole or in pant, without further notice the Owner shall be
entitled 10 enforce any remedy available 10 the Owner.

6 After the Owner has terminated the Contractor’s right
to complete the Construction Contract; and if the Sucety
elects 10 act under Subparagraph 4.1, 4.2, or 4.3 above,
then the responsibilities of the Suréty to the Owner shall
not be greater than those of the Contracior under the
Construction Contract, and the responsibilities of the
Owner to the Surety shall not be greater than those of the
Ownerunder the Construction Contract. To the kmit of the
amount of this Bond, but subject to commitment by the
Owner of the Balance of the Contract Price to mitigation of
costs and < on the Construction Contract, the Sure-
ty is obligated withoct duplcation for:

6.1 The responsibilities of the Contractor for correc-
tion of defective work and complatien of the Canstruc-
tion Contract;

6.2 Additional legal. design professional and delay
costs resulting from the Contractor’s Default, and.re-
sulting from the actions or failure 10 act of the Surety
under Paragraph ¢; and

€3 tiquidated damages, or if no liquidated damages
are specilied in the Construction Contract, attual dam-
ages caused by delayed performance or non-perior-
mance of the Contracior.

7 TYhe Surety shall not be fiable to the Owner orothers for
obligations of the Contractor that are unrelated to the Con-
struction Contsact, and the Batance of the Contract Price
shall not be reduced or set off on account of any such
unrefated obligations. No right of action shall accrue on
this Bond to any person or entity other than the Owner or
its heirs, execulors, adminisirators or sUCCessors.

8 The Surety hereby waives notice of any change, includ-
ing changes of time, to the Construction Contract or to
related subcontracts, purchase orders and other obfiga-
tons.

9 Any proceeding, legal or equitable, under this Bond
may be instituted in any court of competent jurisdiction in
the tocation in which the work or part of the work is located
and shall be instituted within two years after Contractor
Default or within two years alter the Contractor ceased
working of within two years after the Surety refuses or fails
to perform its obligations under this Bond. whichever oc-
curs first. If the provisions of this Paragraph are void or
prohibited by law, the minimum period of limitation avail-
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able to sureties as a defense in the jurisdiction of the suit
shall be applicable.

18 Neotice to the Surety, the Owner or the Contractor shall
be mailed or delivered to the address shown on the sig-
nature page. .

71 When this Bond has been fumished to comply with a
Statutory or other legal requiresrent in the location where

the construction was to be performed, any provisionia this
Bond conflicting with said or legal sequirement

shall be deemed deleted herefrom and provisions con-
forming 1o such statutory or other legal requirement shall
be deemed incorporated herein. The intent is that this
Bond shall be construed as a statutory bond and not as a
common law bond.

12 DEFINITIONS

123 Balance of the Contract Price: The total amount
payable by the Owner to the Contractor under the
Construction Contract after all proper adjustments
have been made, including allowance to the Con-

MODIFICATIONS YO THIS BOND ARE AS FOLLOWS:

tractor of any amounts received or to be received by
the Owner in settlement of insurance or other daims
for damages 10 which the Contractor is entitled, re-
duced by all valid and proper payments made 10 or on
behalf of the Contractor under the Construction Con-
tract.

12.2 Construction Contract: The agreementbetween

" the Owner and the Contractor identified on the sig-
mture page, induding all Contract Documents and
changes thereto.

123 Contractor Defauit: Failure of the Contractor,
which has neither been remedied nor waived. to per-
form or otherwise ta comply with the terms of the
Construction Contract.

12.4 Owner Default: Failure of the Owner. which has
neither been remedied nor waived, 1o pay the Con-
tractor as required by the Construction Contract or to
perform and complete or comply with the other terins
thereof.

{Space is provided below for additional signatures of added parties, other than those appearing on the cover page.)

CONTRACTOR AS PRINCIPAL

Company: (Corporate Seal)

Signature:
Name and Title:
Address:

SURETY

Company: (Corporate Seal)

Signature:
Name and Title:
Address:
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TRAVELERS CASUALTY AND SURETY COMPANY OF AMERICA
TRAVELERS CASUALTY AND SURETY COMPANY
FARMINGTON CASUALTY COMPANY
Hartford, Connecticut 66183-9062
TRAVELERS CASUALTY AND SURETY COMPANY OF ILLINOIS
Naperville, Ilinois 60563-8458 .

POWER OF ATTORNEY AND CERTIFICATE OF AUTHORITY OF ATTORNEY(S)-IN-FACT

KNOW ALL PERSONS BY THESE PRESENTS, THAT “TRAVELERS CASUALTY AND SURETY COMPANY OF
AMERICA. TRAVELERS CASUALTY AND SURETY COMPANY and FARMINGTON CASUALTY COMPANY,
corporations duly organized under the laws of the State of Connecticut, and having their principal offices in the City of Hartford,
County of Hartford, State of Conncoticut, and TRAVELERS CASUALTY AND SURETY COMPANY OF ILLINOIS, a
corporation duly organized under the laws of the State of Illinois, and having its principal office in the City of Napesville, County of
DuPage, State of Hlinois, (bereinafter the “Compasies™) hath made, constituted and appointed, and do by these presents make,
constitute and appoint: Patrick A. Givens, Sidncy H, Williams, III, Ernest DeContl, Jr., Philip A. Colclough, Jr., Alex G.
Roddey or Dorothy J. Outlaw * *

of Fairfax, VA, their truc and lawful Attomey(s)-in-Fact, with full power and authority hereby conferred to sign, exccute and
acknowledge, at any place within the United States, o, if the following line be filled in, within the area there designated

the following instrument(s):

by his/her solc signature and act, any and all bonds, recognizances, coatracts of indemnity, and other writings obligatory in the
nature of a bond, recognizance, or conditional undertaking and any and all consents incident thereto

and to bind the Companies, thereby as fully and to the same extent as if the same were signed by the duly authorized officers
of the Companies, and all the acis of said Attorney(s)-in-Fact, pursuant to the authority herein given, are herehy ratified and
confirmed. )

This appointment is madc under and by authority of the following Standing Resolutions of said Companies, which Resolutions are
now in full force and effect:

.OTED: That the Chairman, the President, any Vice Chainnan, any Exceutive Vice President, any Senior Vice President, any Vice President, any
Second Vice President, the Treasurcr, any Assistant Treasurer, the Cosposate Secretary or any Assistant Scaretary may appoint Attarneys-in-Fact
Mwmmﬁwmmdkmymmmwwmmxys&whmofantbuitymayptum‘bc
to sign with the Coumpany’s name and scal with the Compny’s seal boads, recognizances, contracts of fodenmity, and other writings obligatory in
the natore of a bond, recognizance, or conditionsl undertaking, and ay of smd officers of the Board of Directors at any time may remove sy sach
appointee and revoke the power given him or her.

VOTED: That the Chairman, the President, any Vice Chsinnan, any Exccutive Vice President, any Senior Vice President or any Vice President
may delegate all or any part of the foregoing authority to onc or more officers or employees of this Company, provided that cach such delegation is
in writing and a copy thereof is filed in the office of the Scorctary.

VOTED: Mmmmmdm,ummhhmdammwmﬁﬁm
vadertaking shall be valid xad binding upon the Campeny when (a) signed by the President, any Vice Chairmen, any Executive Vice President, any
Senior Vice President or any Vice President, oy Second Vice Presadent, the Treasurer, sy Assistaat Treasarer, the Corporate Secretary or sy
mmwﬂymmmﬂkw:ﬂbammwmxm(b)dlﬂycxnuﬂcd(mdersml.if
mqnicd)bymcwmeAMn:y&in—FadmdAguﬂspmmhmcpompcsuibedinlﬁsmhauuﬁﬁdcorﬂmiroaﬁﬁwsofmﬂmﬁxym
by one or more Cormpany officers pursuant ¢o a written delegation of authocity.

This Power of Attorncy and Cextificate of Authority is signed and sealed by facsimile suder and by autherity of the following
Standing Resolation veted by the Boards of Direcfors of TRAVELERS CASUALTY AND SURETY COMPANY OF

AMERICA, TRAVELERS CASUALTY AND SURETY COMPANY, FARMINGTON CASUALTY COMPANY and
TRAVELERS CASUALTY AND SURETY COMPARY OF ILLINOIS, which Resolution is mow in full force and effect:

VOTED: That the signature of cach of the following officers: President, sny Excoutive Vice President, any Senior Vice President, any Vice

President, any Assistant Vice President, any Scorctary, any Asst Secrctary, and the seal of the Cornpany may be affixed by axsimile to any

mamummmmmmmmmmwmawmh

Wmamummummmmmhmmwmmmmwm

mwﬁﬁwcbmhgmikshﬁkmcm&c@ﬂcwﬂﬂkuﬁddﬁﬂgmﬁnwmmmpowa‘mawumedmd
) ttiﬁcdbymmmmmm&nhnﬂm&dhgmmmmhmﬁmmmmbmdm
" .adertaking to which it is attached.
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N WITNESS WHEREOF, TRAVELERS CASUALTY AND SURETY COMPANY OF AMERICA, TRAVELERS

-ASUALTY AND SURETY COMPANY, FARMINGTON CASUALTY COMPANY and TRAVELERS CASUALTY AND
SURETY COMPANY OF ILLINOIS have caused this instrament to be signed by their Seaior Vice President, and their corporatc
seals to be hereto affived this 21st day of September, 1999.

STATE OF CONNECTICUT TRAVELERS CASUALTY AND SURETY COMPANY OF AMERICA
TRAVELERS CASUALTY AND SURETY COMPANY
}5S. Hartford FARMINGTON CASUALTY COMPANY

TRAVELERS CASUALTY AND SURETY COMPANY OF ILLINOIS

COUNTY OF HARTFORD

On this 21st day of September, 1999 before me personally came GEORGE W. THOMPSON to me known, who, being by me duly
sworn, did depose and say: that he/she is Senior Vice President of TRAVELERS CASUALTY AND SURETY COMPANY OF
AMERICA, TRAVELERS CASUALTY AND SURETY COMPANY, FARMINGTON CASUALTY COMPANY aud
TRAVELERS CASUALTY AND SURETY COMPANY OF ILLINOIS, the corporations described in and which executed the
above instrument; that he/she knows the seals of said corporations; that the seals affixed to the said instrumeant arc such corporate
seals; and that he/she executed the said instrament on behalf of the corporations by authority of his/her office under the Standing
Resolutions thereof.

\Y\WQW

My commission expires June 30, 2001 Notary Public
Marie C. Tetreault

CERTIFICATE

], the undersigned, Assistant Secretary of TRAVELERS CASUALTY AND SURETY COMPANY OF AMERICA,
TRAVELERS CASUALTY AND SURETY COMPANY and FARMINGTON CASUALTY COMPANY, stock corporations of
the State of Connecticut, and TRAVELERS CASUALTY AND SURETY COMPANY OF ILLINOIS, stock corporation of the
State of Mlinois, DO HEREBY CERTIFY that the foregoing and attached Power of Attorncy and Certificate of Authority remains in
full force and has not been revoked: and furthermore, that the Standing Resolutions of the Boards of Directors, as set forth in the
Cestificate of Authority, are’riow, in force. - —— =

Signed and Sealed at the Home Office of the Company, in the City of Hartford, State of Connecticut. Dated this 5th day of
October , 2000.




TRAVELERS CASUALTY AND SURETY COMPANY OF AMERICA
General Agreement , Hartford, Connecticut 06183

Of Indemnity

This General Agreement of Indemnity (‘Agreemenl’) is entered into by the undersigned (fIndemnitor”) and Travelers Casualty and
Surety Company of America ("Company’), witnesseth:
mms.mmemmcﬂonofbusin%s.cahhemmhemhforebemandmyheramerberequkedhy.for.oronbehalfof
thehdemitororanyoneormmofﬂwparﬁesi\chdedhlhedesigndionlndemﬁkx Application has been made and will hereafler
be made to the Company 1o exacute such Bonds. Asapremqusﬁetomeexewﬁonofsudvaonds,meCoupmquukesmnﬂate
indemnification.
NOW,THEREFORE.asmindmnmtbﬂmCmmmwmﬂhwﬁdaaﬁondhemﬂmammwbymaomnmdomm
mm.mmmmmwmmmmmmmmmmmmm, executors, administrators
andassgns.pwﬂlyandsevemﬂyageemmeConwnyasbﬂows.

when made. ,

2. Paymont of Promhum: mmwmbmmamummwmaﬂmm
mmw.mmmswmwmmmmmmm

mmmmmmw.mhmmwmmmmmmmymemﬂm

4, Claim Sseitiomont: mmwmmmakmm.mmmwmmmmmw
m«uwmmmammmmmmmmmmmm

demmamdmmdwmwmmmammmmm

Indemnilos’s Kabilily. mmwwmmmummmmmwammmim

mymme&erﬂbnmmpaym .

5 Collateral Security: Inmmwhmmmmq.wmmﬂ.mmsmmmgeawddmm
demand made against the Company on any Bond. indemniior fixther agrees to pay the Company, upon demand, an amount
WMMWMWMMMNWMMWWwMWMWhW
mmmmmwmewmmmmwmmmmmmmwmm
Compmyshalhavamdwhhwes.orpmmem&stmmmpost

6. Remadies: In the event of a Default, indemnitor assigns, canveys, and transfars fo the Company all of the rights and interest
growing inmymamatoutofﬂtec«sﬁadsmasshtsaﬂm' titlo, and interest of all of Indemnitar’s plant, tools, vahicles,
machinery, equipment and malesials, i be effective as of the date of such Contracts. In addition, in the event of a Default, the
Cmnwvshalﬁavaaﬁgliaﬁtssob&a:ehm’ to:

@) Tekspossesbnofﬁmwomwdermycmmhwmlemsddmancase.orconsant.tomeoompieﬁon
thereof;

{b) Take possession of the indemnitor's equipment, tools, machinery, vehicles, materials, office equipment, books, records,
dpwnmts,andsuppﬁesaﬁmsﬂeofmeworkme!sewtmmdtﬁ&eﬁmforﬁtemmpkﬁonof&eworkmderthe
Cortracts without payment for such use; A :

(c) Assest or prosecute any right or claim in the name of the Indemnitor and to settle any such right or claim as the Company
saas fit;’ }
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(d) Execule in the name of the Indemnitor any instruments deemed necessary or desirable by the Company to: (a)provide the

10.

1.

13.

1.

Company with tile to assets, (b)take immediate possession of Contract funds whether eamed or uneamed, (cjcoflect such
sums as may be due Indemnitor and to endorse in the name of the Indemnitor, and {d)collect on any negptiable instruments;

(o) Take possession of the Indemnitor's sights, title and interest in and to al Contracts, subcontracts let and Insurance ;olicks in
connection therewith;

{f) Be subrogatad to all the rights, remedies, propesties, funds, securities and receivables of the Indemnitor on said Contract or
any other contract of indemnitor and have the right to offset losses on any Contract or Bond against proceeds, funds, or
property due from another contract or Bond.

Joint and Several Liability: The obiigations of each Indemnitor hereunder are joint and several. The Company is authorized to
settie with any one or more of the Indemnitors individually, and without referenca to the others, and such settiement shall not bar
or prejudice actlons against or affect the Kability of the others.

Docline Execution: The Company has the right to refuse to provide any Bond, including final Bonds where the Company
provided a bid bond, without incurring any liabity whatsoever to Indemnitor.

Tnest Fund: All paymends due, received for or on account of any Contract shalt be held in frust as trust funds by Indemnitor for
the benefit and payment of all obligations for which the Company &s bencficiary may be liable undar any Bond Issued by the
Company. Company may open a frust account or accounts with a bank for the deposit of the trust funds. Upon demand,
Indermnitor shall deposit therain all tust funds received. Withdrawals from such trust accounts shall require the express consant
of the Company.

Books, Records and Credit: Indemnitor shall fumish, and the Company shall have the right to free access at teasonable imes
1o all the books, records, documents, and accounts of Indemnitor for the purpose of examining and copying them. Indemnitor
expressly authorizes Company access to its credit records for underwriting purposes as well as, upon the estabfishment of a
reserve, debt collection. :

Attornay in Fact: Indemnitor constilutes, appoints and designates the Company as their attornay in fact with the right, but not the
abligation, to exercise il rights of the Indemnitor assigned or granted to the Company and to execute and deliver any other
assignments or documents deemed necessary by the Company to exercise its rights under this Agreement in the name of the
Indemnitor.

Security Interest: As security, the indern@ter hereby grants to Company a security interest in all of its equipment, machinery,
vehicles, toofs, and matedial, as well as sums due or to become due in connection with any contract This Agreement shall
mmamwxMamemmmmmmhmmmum
Cormmertial Code and all similar stalutes and may be fled by the Company without notice to perfect the securily interest granted
herein. The Company may add schedules or other documents to this Agreement as necessary. Tha securily interests are
effective as of the date of each Contract for that Contracl.

Termination: This is a confinuing Agreementwhich remains in full force and effect uniil terminated. The sole mothod avaidable to
an Indemnitor to terminate its parficipation in this Agreement s by giving wiitten nofice to the Company of the Indemnitor’s intent
io termirate. The “Termination Date” shall be 30 days after the Company recelves such notice. The obligation and Eability of the
Wlmﬂorgmmmsm&Wb&mWMMmem. :

_ Other Sureties: If the Company procures the execution of Bonds by other sureties, executes Bonds with cosureties or ablains

reinsurance, the provisions of this Agreement inure to the benefit of such other surety, cosurety or reinsurer.

Nature of Rights: If any provision or portion ¢f this Agreement shall be unenforceabls, this Agreement shall not be void, but shall
be constued and enforced with the sama effect as though such provision or pottion were omitied. Assent or refusal to assent to
dzangasbzmeonhactoerdbyﬂmCompmwstaﬂmlaﬁectﬂmobﬁgaﬂmsofhekldemnbrbﬂ\eoomy. The
Company's rights under this Agreement are in addition 0 all oher rights of the Company however desived. The rights and
remedies afforded to the Company by the temms of this Agreement can only be modified by a rider in wriling to this Agreement
signed by an authorized representative of the Company. if any Indemnitor fails to execute or improperly executes this Agreement,
such failire shall not affect the obligations of any indemnitor. The failure 10 sign or the improper execution of a Bond shall not
affect the Company's rights under this Agreement.

16. Addendum 1 attached regarding Limited Indivdual Indemnity Rider.

WE HAVE READ THIS INDEMNITY AGREEMENT CAREFULLY. THERE ARE NO SEPARATE AGREEMENTS OR
UNDERSTANDINGS WHICH IN ANY WAY LESSEN OUR OBLIGATIONS AS ABOVE SET FORTH.

of

N TESTIMONY HEREOF, the Indemnitors have hersunto set their hands and fixed their seals this day

$-5007 (11-97)
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1. PRINY OR TYPE NAMES UNDER EACH SIGNATURE.

2 EACHMBANITOR‘SSIGNAWMJSTBEAG(NOWLEOGEDBYANOTARYWOISNOTANEMPLOYEEOR
FAMILY MEMBER OF AN INDEMNITOR. . ’

3. EWPESOMLWB&MTORWPROWDEARESDBIMAWRESSMSOGALSEWWWMD
EACHCORPORATDNMBNTORMPROV&EANADDRESSWM.E’HOWNUMBER

4. CORPORATIONS MUST BE ATTESTED TO BY A DULY AUTHORIZED CORPORATE OFFICER.

MPORTANT:

CORPORATE or PARTNERSHIP INDEMNITORS

wos TS

Pl K. Divow . AUy jc
Name CEO

- / {Seal)
Print % Name Zé\)%ﬂuse. L

And Tiie OfficerfPariner's Georgs W. Kely
Name
Tits Membar
Phone # ond Address 10035 Red Run Bivd., Suite 130, Owings Mills, MD
: 21117-4880
s TR Mg W/ Ny —
Pl P e MU H ey T jjonmental LLC
MmiTe C EO OfficerfPariner’s Georga W. Kelly
Tie : Member
Phane # and Address 10055 Red Run Bivd,, Suite 130, Owings Mitis, MD
21117-4860
Print 4 Print Conparfy Namo’” mw?mm
Name
And Tite OfficefPartner’s Ely ). Perry. @ _,f,%
Name &)
Tite Sderotnr
Phons # and Address 518 m:m Kinston, NC 28503
Attest AN
Pont
Name
And Title OfficeifPartner’s Ely J. Pty W0 g, g
Tl - verver Presihn- €D Y
Phone # and Address 518 Ptaza Boulevard, Kinston, NC 28503
Attest By (Seat)
Print Print Company Name
Name
And Title Officer/Partner’s
Name
Tite
Phone # and Address
INDIVIDUAL INDEMNITORS (Including Sole Proprietorships)
Attest By
Print Print Name
Nams
SS#
Address
Attest By
Print Print Name
Name
SS#
Address
Altest 8y
Print Print Name
Name

S-5007 {11-97)
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SS#
Address

Aftest By N
Print Print Name
Namsa
sSs#
Address
Attest By
Print Print Name
Name
Ss#
Address
Altost By
Print Print Name
Name
SS¥#
Acddress

On this /J"é day of Qgﬂéu
7 personally known or
# and acknowiedged fo me all that helshe

instrument the entity upon betinlf of which
ey W Mf;w 7 oxr”
Seal

On this /,?% day of 105/'0&&-

K erte, 1o personally known or
mmmmmmmmwnmm»mkmmmqﬂmbmanmww
ummmhmmm.mmwmmmmmmuaaﬂymmam

Witness my ferd o Commeasio Hipetes’. 117-08
4 Seal

State of , County of __, Onthis day of

n the year, , before me personally appesred personally known or
mmhmtommmmeBMmmmmmmawWhmea!mm
mmMmmmm.mwmmmmmmmmWMdm
mopersonacted,exewbdﬁ\emsmm

Witness nty hand and official seal

Signature Seal

State of . Coumty of , Onthis day of

in the year, , bofora me personatly appeared personally knawn of

mmmmwmwmmmemmmmanma&mm
mmemmmm.mwwmwmmmmmmmwdmm
ﬁ:epersonacted.exeuﬁedmeilsﬁument

Witness my hand and official seal

Signature_ Seal

S-5007 (11-97) Paged of 5



Stats of . County of . Onthis day of

in tha year, , before me personally appeared personally known or
mbmb&ﬁemﬁmmbmbmwmmw to me of that hefshe
ummWhmmmm.mmwmmmmmmm enfity upon behalf of which
the person acted, executed the instrument.

Witness my hand and official seal

Signature Seal
State of . Cadunty of _, Onthis day of
in the year, , before me personally appenred : personally known or

mmmmwmmmmamwummmmmmbmwmwm
mmmmmmm.mmwmmmmmmmumwmm
the person acted, executed the instrumant.

Witness my hand and official seal

Signature Seal

$-5007 (11-97) Page 5of 5



- Bond . 535B103291474

PERFORMANCE BOND

KNOW ALL MEN BY THESE PRESENTS, that we, EBX-Neuse I, LLC , as Principal, and
TRAVELERS CASUALTY AND SURETY COMPANY OF AMERICA, licensed to do busincss in the State
of Coonecticut, as Swicty, arc bheld and fiomly bound umto __North Carolina

_Department_of Transporation (Obligee), in
sum of Three Hundred Seventeen Thousand, Three Hundred Thirty Four &(

penal

($.317,334.00 ) Dollars, lawful moncy of the United States of America, for the payment of which sum,
memum&mlmsmwmmmmmm
and successors and assigps, jointly and severally, firmly by theso presents.

THE CONDITION OF THIS OBLIGATION IS SUCH, thuwhmmeabovebmm!ml’rmxpalbasmad
into a certain written Contract with the above namod Obligee, effcctive the _ day of )

, &and terminating the 0 day of , for
Neu-Con Mitigation Project - Monitoring Agreement with North Carolina
Department of Transportation: and more ﬁxlly

deseribed in seid Contract, a copy of which is attached, which Agreement is made a part hervof end
incosporated herein by reference, except that nothing said therein shall ahter, calarge, expand or otherwise

modﬂ'}'ﬂnmofdzebondassctontbebw

NOW, THEREFORE, if Principal, its executors, administrators, successors and assigns shall promptly and
faithfully perform the Contract, according to the tesms, stipulations or conditions thereof, then this obligation
shall become pull and void, otherwise to remain in full force and effect. This bond is executed by the Surcty
and sccepted by the Obligee subject to the following express condition:

Notwithstanding the provisions of the Contract, the term of this bond sball apply from April 1 .

2000, until December 31 2007 mdmybemdadbyfheSmmybyCmamCauﬁcam.
Howm,ncuhunmcwalbydleSuray por the failure or inability of the Principal to filc a replacement
bond in the event of nonrenswal, shell itself constitute a loss to the cbligee recoverable under this bond or any
rencwal or continuation thereof The Liability of the Surety under this bond and all continnation certificates
issued in connection therewith shall not be cumulative and shall in no event exceed the amount as set fosth in
&Bhudwhmyaddiﬁmﬁdus,wmdommelebeyﬁnSmmmwppmm.

Sealed with our seals and dated this 5thdsy of October . 2000,

EBX-Neuse I, LLC

(Principal) (Seal)
(Witaes) ey mamih (Tide)
/\ Ti Casualty and Surety Company of America
4
{ {Attest) Alex G. Rotdey, (AW_M‘,“)

Agreed and acknowledged this _ day of ,

S-5025 (7/98)



TRAVELERS CASUALTY AND SURETY COMPANY OF AMERICA
TRAVELERS CASUALTY AND SURETY COMPANY
FARMINGTON CASUALTY COMPANY
Hartford, Connecticut 66183-9062
TRAVELERS CASUALTY AND SURETY COMPANY OF ILLINOIS )
Nuperville, Hinois 605638458 *

POWER OF ATTORNEY AND CERTIFICATE OF AUTHORITY OF ATTORNEY (S)-IN-FACT

KNOW ALL PERSONS BY THESE PRESENTS, THAT TRAVELERS CASUALTY AND SURETY COMPANY OF
AMERICA, TRAVELERS CASUALTY AND SURETY COMPANY and FARMINGTON CASUALTY COMPANY,
oorpmaﬁmsdulyorganimdunderthehwsoftheSmofConwcﬁumandhavingthcirpﬁndpa!oﬂimindhcﬁtynﬂhrfmd,
County of Hartford, State of Connecticut, and TRAVELERS CASUALTY AND SURETY COMPANY OF ILLINOIS, a
oorpomﬁondulyorganimdnnderthclzwsoﬂhe&xnufnﬁmis,mhavingitspincipaloﬁccintbeﬁlyofNapaviﬂc.Oomtyof
m&m«mmmm'wmm,mmmwmwwmmm
constitute and appoint Patrick A. Givens, Siducy H. Willinws, I, Exacst DeCouti, Jr., Philip A. Colclough, Jr., Alex G.
Roddey or Dorothy J. Outlaw * * :

“of Fairfay, VA, their true and liwful Attorncy(s)-in-Fact, with full power and anthority hercby conferred to sign, execute and
acknowledge, at any place within the United States, or, if the following line be filled in, within the arca there designated ‘
the following instrument(s): : .
by his’her sole signature and act, any and all bonds, recognizances, contracts of indemuity, and other writings obligatory in the
natore of 2 bond, recognizance, or conditional undertaking and any and all consents incident thereto

and to bind the Companies, thereby as fully and to the same extent as if the same were signed by the duly authorized officers
of the Companies, and all the acts of said Attorney(s)-in-Fact, pursuant to the authority herein given, are hereby ratified and
confirmed,

This appointment is made under and by authority of the following Standing Resolutions of said Companics, which Resolutions are
now in full force and effect:

YOTED: That the Cheirman, the President, any Vice Chainnan, any Executive Vice President, any Senior Vice President, any Vice President, any
Second Vice President, the Treasurer, any Assistant Treasurer, the Corporate Secretary or any Assistant Secretary may appoint Attomeys-in-Fact
andAgmutoactformdoubehﬂfotmemmpmymdmaygivcsuchappoinwesnchawwﬁtyashisorh«cmiﬁwcofamhodtymyptmibc
tosignwithtthompany’snamamisedMﬁnmmnfsmlbm&,mmmﬁmdmﬂmandomuwﬁﬁngobﬁmin
the nature of a bond, recognizance, or conditional undertaking, and any of said officers or the Board of Dircetors at any lime may remove any such
appointes and revoke the power given him or her. ‘

VOTED: mumcmixman,memwidmt,auyVmChkmmy&mﬁanhuideuguySqﬁuVumﬁdmtormePnﬁdm
maydc!egalcalloranypanoﬂhcforcgohgauﬂmi!ytnmcormo&usnrmployecsofﬂﬁsCmnpmy,pmvidcdthatcachsuchdc}cgaﬁmis
in writing and a copy thereof is filed in the office of the Secretary.

VOTED: Mmmmmdw,wmwﬁmﬁﬂwmdammamﬁm
mdcmkingshallbevalidandbindingnpmﬂ:Cmywﬁm(a)sigmdhyﬂmesiduﬁ.me%ﬁmmMnV‘mMmy
SeniorVioersidmLormyViechuidut,mySeemdmeg&m.mAWTm,hmmmwmy
AsdsumSeuehxyandddyMedandmhdwﬁkﬁeCm’smwasmummy.a(h)dﬂym(wmif
mquimd)Mmammwumdwwmnmcpmpmibdhmsmhamﬁﬁmw«dﬁrwﬁmofamhntityor
by one or more Company officers purseant to a written delegation of authority.

This Power of Attorney and Certificate of Anthority is sipaed and sealed by facsimile under and by anthority of the following
mmwwwmmam&mvnmsmuwmmmmmor
AMERICA, TRAVELERS CASUALTY AND SURETY COMPANY, FARMINGTON CASUALTY COMPANY and
TRAVELERS CASUALTY AND SURETY COMPANY OF ILLINOIS, which Resolation is mow in full force and effect:

VOTED: That the signature of each of the following officcry President, any Executive Vice President, any Sentor Vice President, amy Vice
President, any Assistaat Vice President, any Secretary, any Assistant Secretary, and-the sesl of the Compeay may be affioed by facsimile o any
mdmummwﬁMcMWMWTummeGMﬂh
mpmmbdmﬁg@aﬁﬁgb“dmﬂﬁi@ﬂmmm&hmw&mwmim

«m&mmmmmm«mwﬂkvﬂmmmucmyduysadlpauammaimd
xiﬂedwmmmmmmwmummwmmcmhmmmmmmmm

andertaking fo which it is attached.

&)



IN WITNESS WHEREOF, TRAVELERS CASUALTY AND SURETY COMPANY OF AMERICA, TRAVELERS
CASUALTY AND SURETY COMPANY, FARMINGTON CASUALTY COMPANY and TRAVELERS CASUALTY AND

SURETY COMPANY OF ILLINOIS have caused this instromeat to be signed by their Senior Vice President, and their corporate
seals to be hercto affixed this 21st day of September, 1999.

STATE OF CONNECTICUT TRAVELERS CASUALTY AND SURETY COMPANY OF AMERICA
TRAVELERS CASUALTY AND SURETY COMPANY
}SS. Hartlord FARMINGTON CASUALTY COMPANY

TRAVELERS CASUALTY AND SURETY COMPANY OF ILLINOIS

COUNTY OF HARTFORD

On this 21st day of September, 1999 before me personally came GEORGE W. THOMPSON to me known, who, being by me duly
swom, did depose and say: that he/she is Senior Vice President of TRAVELERS CASUALTY AND SURETY COMPANY OF
AMERICA, TRAVELERS CASUALTY AND SURETY COMPANY, FARMINGTON CASUALTY COMPANY and
TRAVELERS CASUALTY AND SURETY COMPANY OF JLLINOIS, the corporations described in and which executed the
above instrument; that he/she knows the seals of said corporations; that the seals affixed to the said instrument are such corporate
seals; and that he/she executed the said instrument on behalf of the corporations by authority of his/her office under the Standing

Resolutions thereof.

My commission expires June30 2001 Notary Public
Marie €, Tetreault

CERTIFICATE

I, the undersigned, Assistant Secretary of TRAVELERS CASUALTY AND SURETY COMPANY OF AMERICA,
TRAVELERS CASUALTY AND SURETY COMPANY and FARMINGTON CASUALTY COMPANY, stock corporations of
the State of Connecticut, and TRAVELERS CASUALTY AND SURETY COMPANY OF ILLINOIS, stock corporation of the
State of Hlinois, DO HEREBY CERTIFY that the foregoing and attached Power of Attorney and Certificate of Authority remains in
fall force and has not been revoked; and furthermore, that the Standing Resolutions of the Boards of Directors, assetfoﬂhmthc
Certificate of Authority, are now in force.

Signed and Sealed at the Home Office of the Company, in the City of Hartford, State of Connecticut. Dated this 5th day of
October ,2000 .
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410-356-0464

ORIGINAL

JENNIFE M. ALEXANDER
(SAME AS JENNIE MURPHY PARKER)
and husband,

JIMMY ALEXANDER

TO

EBX Neuse I, LLC

DEED

Filad for regisiufion on the Q(Mb
dyof (Y. 200 e (240, odosk
inBock Mo 539 Page 3o ]

LRARTAL,

ELY J. PERRY (1896-1968)
WARREN S. PERRY
DAN E. PERRY
BARBARA S. PERRY
JAMES 8. PERRY

’ELIZABETH PERRY WORTHINGTON
Ja. Yo ATTORNEYS AT LAW R 00

-G KINSTON, NC /800
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Book Page

0529 0267

GREENE COUNTY HC  01/09/2001 Filed for seglstration on the Gﬂ’b
srait g, ¥120.00 dayOf 94“) Qoﬁz_ﬁt /92 / 45’ o'clock
!‘;g‘%%ﬁ féieélis%s%te in Book No. SAP Page L]
L : x -
+ Regater of Deeds, Gm&umy

Recording Time, Book and Page

ax Lot No. Pare [+

Tax Lot . PP PR . [ el Identifier N
1ne Y . PPN .

Verified b Co on.the ... day of ..

This instrument was prepared by ...Dan.E.. . Perty, AtLorney. ...
Brief description for the Index [y

I 27,70 Acres, Olds Township ‘

NORTH CAROLINA GENERAL WARRANTY DEED

THIS DEED made this 9th. . day of January, 2001 ... . .. .. ,X®. .. ,by and between

GRANTOR GRANTEE

JENNIE M. ALEXANDER (being the same as EBX Neuse I, LLC
Jennié Murphy Parker)
and husband,

S. RUDOLPH ALEXANDER

Enter in appropriate block for each parly: name, address, and, if appropriate, character of entity, e.q. corporation or partnership.

The d,esignatiop Grantor and Grantee as used herein shall include said parties, their heirs, successors, and assigns, and
shall include singular, plural, masculine, feminine or neuter as required by context.

WITNESSETH, that the Granlor, for a valuable consideration paid by the Grantee, the receipt of which is hereby
acknowledged, has and by these presents does grant, bargain, sell and convey unto the Grantee in fee simple, all that

certain lot or parcel of land situated in the City of . e ey 0lds.. . Township,

_ Greene. ... . ... ... County, North Carolina and mure particularly described as follows:

BEING all that parcel of land consisting of 27.70 acres, more or
less, as depicted on a Survey entitled "SURVEY FOR E.B.X. NEUSE 1,
L.L.C. OF THE ALEXANDER TRACT'" prepared by The East Group, Anthony
J. Hamm, Professional Land Surveyor L-3754, dated January 3, 2001,
which survey is recorded in Plat Cabinet _26 , Page ‘5’
Greene County Registry, and is incorporated herein for a wmore
perfect description by metes and bounds. It being the sgame
property described in Will of Herbert E. Murphy in Estate File
Number 72 E 20 in the Greene County Clerk’s Office.

7

17T I8 SPECIFICALLY UNDERSTOOD AND AGREED BY THE GRANTEE HEREIN THAT
NO TOBACCO ALLOTMENT WILL BE INCLUDED IN THIS CONVEYANCE.

N.C. Bar Assoc. Formi No. 3 @ 1976, Revised © 1977
Beintart by Anraament with the N (3 Rar Assaciation — 1981, + Lana Priating Co. » PO, Box 58693 « Rateigh, NG 27658-8693
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Lo ‘v . Book Pdge . ) :

0529 0268

The property hereinabove described was acquired by Grantor by instrument recorded in ..

A map showing the above described property is recorded in Plat Book

TO HAVE AND TO HOLD the aforesaid lot or parcel of land and all privileges and appurtenances thereto belonging to
the Grantee in fee simple. -

And the Grantor covenants with the Grantee, that Grantor is seized of the premises in fee simple, has the right to convey
the same in fee simple, that title is marketable and free and clear of all encumbrances, and that Grantor will warrant and
defend the title against the lawful claims of all persons whomsoever except for the exceptions hereinafter stated.

Title to the property hereinabove described is subject fo the following exceptions:

All valid and enforceable easements, rights—of-way, and restrictions of reciord, if any,
and all 2000 ad valorem taxes.

IN WITNESS WHEREOF, the Grantor has hereunto set his hand and seal, or if corporate, has caused this instrument to he signed in s
corporate name by its duly am'lzhorlzed officers and its seal to be hereunto amxcd' by authority of its Beatd of Directors, the day and year first
above written,

= A (SEAL)

(_/é,/{, it &
Rudolph A¥exander-

Secretary {(Corporate Seal)

USE BLACK INK ONLY

Ly s%Amwgh KL NORTH CAROLINA, ... benoir . . County.
~ f e
g B A X L A o .
E :. .ix: R o:- % 4 I, & Notary Public of the County and State aforesald, certify that ..JﬁnnlE-Mu-AlexaﬂdEL_ﬁnd---S:»
- M s SR g G
b tor
T B o J&e £ Q2 rantor,
2 PUBLY P VD )
c": ,o"» {" By ;% personally appeared before me this day and acknowledged the execution of the foregoing instrument, Witness my
- o 3
(U FRLLIPRRELS S o i
";/’Qz’ (‘q\'ﬁg\ ;@%” £ hand and official stamp or seal, this 9th. . _ day of -JBJJ,LL&LY_,.,Z‘OQ:L ................. AR
Legg Y )
easied y ) CA
My cominission expires: ,.j.[.Z_QI_ZQQ_Z ................. C&L;‘—.é{.-f_- IR T oradietitd {1.’?2/.-. Notary Public
.............................. County.
SEAL-STAME NORTH CAROLINA, ... y
X, a Notary Public of tie County and State aforesaid, certify that . . seermro e +
x personally came before me this day and acknowledged that ._.. he ES e immmammr A m e ——— Secretary of
5
: ...................... - - a4 North Carclina corporation, and that by authority duly
,‘:: glven and as the act of the corporation, the forzgoling instrument was signed in its name by its
a N
% president, sealed with its corporate scal and attested by . ..o--os as its
=]
_______ day Of Lo

is/are certitled to be correct. This instrument and this certificate are duly registered at the date and time and in the Book and Page shewn on the
first page hereof.

COUNTY

N, C. Bar Assoc, Form No. 3 & {976, Revised @ 1977

i+ e N6 Bror Aesanintion — 1981, » Long Printing Go. » RO, Box 58693 « Raleigh, NC 27658-8643
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@. Investors Title Insurance Company

RN T e S T s T S R s R R B R R P R S N R )
A Stock Company
P.O. Drawer 2687

Chapel Hill, North Carolina 27515-2687

INNOVATIVE BY INSTINC

OWNER'S POLICY

To The Insured:

ENCLOSED IS YOUR OWNER'S POLICY OF TITLE INSURANCE; OR, AN ENDORSEMENT TO
THE POLICY PREVIOUSLY ISSUED TO YOU.

The policy and all endorsements provide valuable title protection on the property which s
described in Schedule A, YOU SHOULD KEEP THE POLICY AND ALL ENDORSEMENTS IN A
SAFE PLACE.

Investors Title Insurance Company is a publicly held North Carolina corporation, and we are
dedicated to providing title protection for those who acquire real estate or loan money on real

estate.
THANK YOU FOR GIVING INVESTORS TITLE THE OPPORTUNITY TO PROVIDE THIS
COVERAGE,
Sincerely,
7/%2&;/ e,
© W. Morris Fine
President

Form No. 123, Rev. 6/97
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5

3s_ Investors Title Insurance Company
®

POLICY OF TITLE INSURANCE
COINSURANCE CONTRACT

SUBJECT TO THE EXCLUSIONS FROM COVZRAGE, THE EXCEPTIONS FROM COVERAGE
CONTAINED IN SCHEDULE B AND THE CONDITIONS AND STIPULATIONS, INVESTORS TITLE
INSURANGE COMPANY, a North Carolina corpoeation, herein called the Company, insures, as of Date of Policy
shown in Schedule A, against loss or damage, not exceeding the Amount of Insurance stated in Schedule A,
sustained or incurred by the insured by reason of;

1. Title to the estate or interest described in Schedule A being vested other than as stated therein;

2. Any defect in or lien or encumbrance on the title:
3. Unmarketability of the title;
4. Lack of a right of access to and from the land.

The Company will also pay the costs, attorneys’ fees and expenses incuired in defense of the title, as
insured, but only to the extent provided in the Conditions and Stipulations.

IN WITNESS WHERFOF, Investors Title Insurance Company has caused this Policy to be signed and
sealed, to be valid when Schedule A is countersigned by an authorized officer or agent of the Company.

.

Lheotcd Afm}/‘éa

Secretary President
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CONDITIONS AND SfiPULATfC}NS

1. DEFIRITION OF TERMS.
The following terms when used in this policy mean;

{a)insured": the insured named in Schedule A, and, subject to any rights or
defenses the Company would have had against the named instred, those who
sucesed fo the interest of the named insured by opsration of law as distinguished
from purchase including, but not fimited to, heirs, distributees, devisees, suvivors,
persanal representatives, next of kin, or corporate or fiduciary successors,

(b)“insured claimant”: an insured claiming loss or damage.

(c)knowledge" or "known": actual knowledge, not constructive knowledge or
nofice which may be imputed to an insured by reason of the public records as
defined in this policy or any other records which impart constructive notice of
matters affecting the land.

(d)'land": the land described or referred 1o in Schedule A, and improvements
affixed thereio which by law constitute real property. The ferm “and” does nof
inciude any property beyond the lines of the area described or referred fo in
Schedule A, nor any right, titls, interest, estate or easement in abutting streets,
roads, avenues, alleys, lanes, ways or waterways, buf nothing herein shall modify
o |Ijmit tha extent to which a right of access to and from tho land is insured hy this
palicy,

(0)'marigags": morigage, deed of trust, trust deed, or ofher security instrument.

(f) “public records": records established under state statuies at Date of Policy for
the purpose of imparting constructive notice of matters refating to real properly o
purchasers for value and without knowledge. With respect to Section 1(a){iv} of the

ciclusions From Coverage, "public records” shall also include environmental
piotection liens filed in the records of the clerk of the United States district court for
the district in which the land is located. ' '

(6)"unmarketabifity of the title": an afleged of apparent matter affecting the title
to the land, not excluded or excepted from coverage, which would entite a
purchaser of the estate or interest desciibed in Schedule A to be released from the
obéigaﬁog fo purchase by virtue of a contractual condition requiring the delivery of
marketable tilie,

& CONTINUATION OF INSURANCE AFTER CONVEVANGE OF TITLE.

The coverage of this policy shall continue in force as of Date of Policy in favor of
an insured only so long as the insurad retains an estate or interest in the fand, o
holds an indebledness secured by a purchase money morgage given by a
puichaser from the insured, or only sc Iong as the insured shall have fiability by
reason of covenants of wairanty made by the insured in any transfer or conveyance
of the estate or interest. This polioy shall not continue in force In favor of any
purchaser from the insured of either (i) an estate or interest in the land, or {ii) an
indebtedness secured by a purchase money morigage given fo the insured,

3. NOTICE OF CLANATO BE GIVEN BY INSUBED CLAIMANT,

The insured shall natify the Company promptly in writing () in case of any
litigation as set forth in Section 4(a) below, (i) in case knowledge shall come to an
insured hereunder of any claim of file or inierest which is adverse to the title to the
estate or interast, as insUred, and which might cause loss or damage for which the
Cormpany may be liable by virtue of this policy, or (il i ile to the estate o interest,
as insured, Is rejected as unmarketable. If prompt notice shal not be given fo the
Company, then as to the insured all fiability of the Company shall terminate with
regaid to the malter or matters for which prompt notice is required; provided,
howsver, that fallure to notify the Gompany shall in no case prejudice the rights of
any insured under this policy Unless the Company shall he prejucicad by the failure
and then only to the exient of the prajudice.

4. DEFENSE AND PROSECUTION OF ACTIONS; DUTY OF INSURED
CLARGANT TO COOPERATE. o

(8)Upon written request by the insured and subject to the options contained in
Section 6 of these Conditions and Stipulations, the Company, at its own cost and
without unreasonable dalay, shall provide for the defenss of an insured in fitigation
in which any third party asserts a claim adverse to the fifle or interest as insured,
but only s to those stated causes of action afleging a defect, lien or encumbrance
or other matter Insured against by this policy. The Company shall have the right to
select counset of its choice (subject fo the right of the insured to object for
reasonable cause) to represent the insured as to those stated causes of action and
shall not be liable for and will not pay the fees of any other counsel. The Company
will not pay any fees, costs or expenses incurred by the insured in the defense of
those causes of action which allege matters not insured against by this policy.

(bjThe Company shall have the right, at its own cost, 1o instituie and prosecute
any action or proceeding or {0 do any other act which in its opinion may be
necessary or desirable to esiablish the title to the eslate o intsrest, as insured, or
o prevent or reduce 10ss or damage to the insured. The Company may take any
appropriate action under the terms of this poficy, whether or not it shall be liable
hereunder, and shall not thersby concede liability or waive any provision of this
pc;iicy‘ !If the Gompany shall exercise its rights under this paragraph, it shall do so
ditigenly,

(c)Whenever the Company shall have.brought an action or infemposed a defense -~ -

8§ roquirad or permitted by the provisions of this policy, the Company may pursue

any litigation to final determination by a court of competent jurisdiction and
expressly reserves the right, in its sole discration, to appeal from any adverse
judgment or order,

{d) In all cases where this policy permits or requires the Company to prosecute
or provide for the defense of any action or proceeding, the insured shall secure o
the Company the right to so prosecute or provide defenss in the action or
proceeding, and all appeals therein, and permit the Gompany fo use, at s option,
the name of the insured for this purpose, Whenever requested by the Company,
the insured, at the Company's expense, shall give the Company all reasonable aid
(i) in any action or proceeding, securing evidence, obtaining witnesses, prosecuting
or defending the action or proceeding, or effecting ssttlement, and (i) in any other
lawful act which in the opinion of the Company may be necessary or desirable fo
astablish the title {o the estate or interest as insured. If the Company is prejudiced
by the failure of the insured to fumish the fequired cooperation, the Company’s
obligations to the insured under the policy shall terminate, including any liabifity or
obligation to defend, prosecute, or continue any litigation, with regard to the matter
or malters requiring such cooperation.

5. PROOF OF LOSS OR DAMAGE,

In addition to and after ihe notices required under Section 3 of these Conditions
and Stipulations have been provided the Company, a proof of loss or damage
signed and sworn o by the insured claimant shall be furnished to the Company
within 80 days after the insured claimant shall ascertain the facts giving rise to the
loss or damage. The proof of loss or damage shall describe the defect In, or lien or
encumbrance on the tile, or other malter insured against by this policy which
constitutes the basls of loss or damage and shall state, 1o the extent possible, the
basis of calculating the amount of the loss or damage. If the Cotnpany is
prejudiced by the failure of the insured claimant to provide the required proof of loss
or damage, the Company's obligations fo the insured undar the policy shall
terminate, including any liability or obligation to defend, prosecute, or continue any
litigation, with regard to the matter or matters requiring such proot of loss or
damage.

In addition, the insured claimant may reasonably be required to submit fo
examination under oath by any authorized representative of the Company and shall
produce for examination, inspection and copying, at such reasonable fimes and
places as may be designated by any authorized representative of the Company, al
records, books, ledgers, checks, comespondence and memoranda, whether
bearing a date before or after Date of Policy, which reasonably pertain fo the loss
or damage. Furher, if requested by any authorized representative of the
Company, the insured claimant shall grant its permission, in writing, for any
authorized representative of the Company to examine, inspect and copy al
records, books, ledgers, checks, correspondence and memoranda in the custody or
confrof of a third party, which reasonably pertain to the loss or damage. Al
information designated as confidential by the insured claimant provided to the
Company pursuant to this Section shall not be disclosed 1o others unless, in the
reasonable judgment of the Company, it is necessary in the administration of the
claim.  Failure of the insured claimant to submit for examination under oath,
produce other reasonably requested information or grant permission to secure
reasonably necessary information from third parties as required in this paragraph,
shafl terminate any liability of the Company under this policy as to that claim.

8. QPTIONS TO FAY OR OTHERWISE SETTLE CLAIMS; TERMINATION OF
LIABILITY.

In case of a claim under this policy, the Company shall have the
additional options:

(a) To Pay or Tender Payment of the Amount of Insurance.

{f) To pay or tender payment of the amount of insurance under this policy
together with any costs, attomeys’ fees and expenses incurred by the insured
claimant, which were authorized by the Company, up to the time of payment or
tender of payment and which the Company is obligated to pay.

(i) Upon the exercise by the Company of this option, all fiability and
obligations to the insured under this policy, other than to make the payment
required, shall terminate, including any fiability or obligation to defend, prosecute, or
continue any litigation, and the policy shall be surrendered to the Company for
canceltation. ‘

{b) To Pay or Qtherwise Settle With Parties Other than the Insured ot
\With the Insured Claimart. . ‘ ‘

(i) to pay or ofherwise settle with other pariies for or in the name of an
nsured claimant any claim Insured against under this policy, together with any
costs, attorneys' fees and expenses Incured by the insured clalmant which were
authorized by the Company up to the time of payment and which the Company is
obligated to pay; or .

(if) to pay or otherwise setfle with the insured claimant the loss or damage
provided for under this policy, together with any costs, attomeys’ fees and

following

“expenses incurred by the insured claimant which were authorized by the Company

up to the time of payment and which the Company is obligated to pay.

Conditions and Stipulations Contlnued Inside Cover
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INVESTORS TiTLE INSURAN CE COMPANY

A Stock Company
P.O. Drawer 2687

Chapel Hill, North Cgrolina 27515-2687
OWNER'S POLICY
OF TITLE INSURANCE

SCHEDULE A
Policy Number 2001019606V Policy Date 01/09/2001 ‘Time 12:40.00 PM

Amount of Insurance
1. Name of Insured  EBX NEUSE I, LLC

2. The estate or interest in the land which is covered by this policy is:
FEE SIMPLE

3. Title to the estate or interest in the land 1s vested in the Insured.

4. The land herein described is encumbered by the following wmortgage and
assignments, if any:
N/A

and the mortgages, if any, shown in Schedule B hereof.

5. The land referred to in this Policy is in the

State of NC County of GREENE

and described as follows:
BEING ALL THAT PARCEL OF LAND CONSISTING OF 27.70 ACRES, MORE OR LESS, AS
DEPICTED ON A SURVEY ENTITLED "SURVEY FOR E.B.X. NEUSE 1, L.L.C. OF THE
ALEXANDER TRACTY PREPARED BY THE EAST GROUP, ANTHONY J. HAMM, PROFESSIONAL
LAND SURVEYOR [.-3754, DATED JANUARY 3, 2001, WHICH SURVEY IS RECORDED IN
PLAT CABINET 26, PAGE 81, GREENE COUNTY REGISTRY, AND IS INCORPORATED HEREIN
FOR A MORE PERFECT DESCRIPTION BY METES AND BOUNDS. IT BEING THE SAME
PROPERTY DESCRIBED IN WILL OF HERBERT E. MURPHY IN'ESTATE FILE NUMBER 72 E
20 IN THE GREENE COUNTY CLERK'S OFFICH.

IT IS SPECIFICALLY UNDERSTOOD AND AGREED BY THE GRANTEE HEREIN THAT NO
TOBACCO ALLOTMENT WILL BE INCLUDED IN THIS CONVEYANCE.

SCHEDULE B

Issued through the Office of:
Investors Title Insurance Company
313 West Second St.

P.O. Drawer 7205

Greenville, NC 27835-7205

Tel. (800)949-4842 (252)758-5745
Fax (800)659-3023 (252)758-6919

%/(»Jwv]]/ Tobos) | Page |

Authorized Countersignature
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INVESTORS TITLE INSURANCE COMPANY

A Stock Company
P.Q. Drawer 2687
Chapel Hill, Narth Carolina 27515-2687

Policy No. 200101960GV

EXCEPTIONS FROM COVERAGE

This Policy does not insure against loss or damage (and the Company will not pay
costs, attorneys' fees or expenses) which arise by reason of:

I. The lien of the security instrument reflected in Item 4, Schedule A, if any
be shown.
IT. The dower, curtesy, homestead, community property, or other statutory

marital rights, if any, of the spouse of any individual insured.
III.

1. Taxes for the year 2001, and subsequent Years, not yet due and payable.
2. Subject to matters shown on Plat Cabinet 26 s Slide 81.
3. Encroachments, overlaps, boundary Iline disputes, variations or shortages in

area or content, roads, streams, ways or easements or claims of easements, riparian
rights and title to filled in land, and any other matters which would be disclosed
by an accurate survey of the premises.

4. Subject to crop allotments withheld by grantor.

Page 2
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CONDITIONS AND STIPULATIONS {Continusd)

Upon the axercise by the Company of either of the options provided for in
paragraphs (b)(i) or (i), the Company's obligations to the insured under this policy
for the claimed loss or darmage, other than the payments required to be made, shall
iermigr_\ate, inciuding any lfability or obligation to defend, prosecuts or continue any
fiiigation.

7. DETERIMNATION, EXTENT OF LIABILITY AND COINSURANCE,

this policy Is a contract of indemnity against actual monetary loss or damage
sustained or incurred by the insured claimant who has suffered loss o damage by
reason of matfers insured against by this policy and only to the extent hersin
described.

{&)The liability of the Company under this policy shall not excesd ihe least of:

() the Amount of insuranca staied in Schedule A: or,

{il) the difference between the value of the insured estate or interest as
insured and the value of the insured estate or inierest subject to the defect, lien or
encurmbrance insured against by this policy.

{b)In the event the Amount of Insurance stated in Schedule A at the Dale of
Policy Is fess than 80 percent of the value of the insured estate or interest or the full
consideration paid for the land, whichever is less, or if subsequent to the Date of
Policy an improvement is erected on the land which increases the value of the
insured estate or interest by at least 20 percent over the Amount of Insurance
“stated in Schedule A, then this Policy is subject to the following:

(i) where no subsequent improvement has been made, as to any partial loss,
the Company shall only pay the loss pro rata in the proportion that the amount of
insurance at Date of Policy bears 10 the total value of the insured estate or interest
at Date of Policy; or

(il) where a subsequent imptovement has been made, as to any partial loss,
the Company shall only pay the loss pro rata in the proportion that 120 percent of
the Amount of Insurance staied in Schedule A bears to the sum of the Amount of
Insurance stated in Schedule A and the amount expended for the improvement.

The provisions of this paragraph shall not apply to costs, attorneys' fees and
expenses for which the Company is liable under this policy, and shall only apply to
that portion of any loss which exceeds, in the aggregate, 10 percent of the Amount
of Insurance stated in Schedule A,

. {)The Company will pay only those costs, attorneys’ fees and expenses
neurred in accordance with Section 4 of these Conditions and Stipulations,
§. APPORTIONMENT,

IFine fand described in Schedule A consists of two or more parcels which are not
uset as a single site, and a loss is estabiished affecting one or more of the parcels
out not all, the loss shall be computed and setlled on a pro rala bagis as if the
amount of insurance under this pelicy was divided pro rata as to the valie on Date
of Policy of each separaie parcel fo the whole, exclusive of any improvemenis
mado subsequent to Date of Policy, unless a iabiliiy or value has olherwise been
agreed upon as to each parcsl by the Company and the insured at the time of
issuance of this policy and shown by an express statsment or by an endorsement
altached fo this poticy.

8. LIWTATION OF LIABILITY,

(a)lf the Company establishes the fitle, or removes the alleged defect, fien or
encumbrance, or cures the lack of a right of access 1 or from the land, or cures the
claim of unmarkeiability of title, all as ineured, in a réasonably diligent menner by
any methed, including fitigation and the completion of any appeals therefrom, it
shall have fully performed its obligations with respsct to that matler and shall not be
liable for any loss or damage caused thereby.

{b)in the event of any liigation, including tiigation by the Corpany or with the
Gompany's consent, the Company shall have no liabifity for loss or damage unti
there has been a final determination by a count of competent jurisdiction, and
cisposition of all appeals therefrom, adverse o the title as insured.

{c)The Company shall not be liable for loss or darnage to any insurad for liability
voluntarlly assumed by the insured in sstlling any claim or suit without the prior
written consent of the Company,

36, REDUCTION OF INSURANCE; RERUCTION OR TERMINATION OF
LiAgiLiTy,

All payments under this policy, except paymenis mads for costs, atiomeys' fees
ana expenses, shall reduce the amount of the insurance pro tanto.
T4 LIABILITY NONCURMULATIVE,

Itis expressly undarstood that the amount of insurance under this policy shall be
feduced by any amount the Company may pay under any policy insuring a
mortgage fo which exception is taken in Schedule 8 or to which the insured has
aqroed, assumed, or taken subject, or which is hereafter executed by an insured
gﬂd which is & charge or lien on the estais or irterest described or referred fo in
Scheduie A, and the amount so paid shall be deemed a payment under this policy
{0 the Insured ownar.

T2, PAYMENT OF LOSS,

(2)No payment shall be made without produicing this policy for endorssment of

Farm Mo, 109-92-J

, the payment unless the policy has been lost or destroyed, in which case proof of

" loss or destruction shall be furnished to the safisfaction of the Campany.

{b) When fiability and the extent of foss or damage has been definitely fixed in
accardance with these Conditicns and Stipulations, the loss or damage shall be
payable within 30 days thereafier.

13. SUBROGATION UPON PAYMENT OR SETTLEMENT.

{&) The Company's Right of Subrogation.

Whenever the Company shall have settled and paid a claim under this policy, all
rilgm of subrogation shall vest in the Company unaffected by any act of the insured
claimant,

The Company shall be subrogated to and be entifled to all rights and remedies
which the insured claimant would have had against any person or property in
respect to the claim had this policy not been issued. If requested by the Company,
the insured claimant shall transfer to the Company all rights and remedies against
any person or property necessary in order to perfect this right of subrogation. The
insured claimant shall permit the Company 1o sue, compromise or settle in the
name of the insured claimant and to use the name of the insured claimant in any
transaction or [itigation involving these rights or remedies.

If & payment on account of a claim does not fully cover the loss of the insured
claimant, the Company shall be subrogated to these rights and remedies in the
proportion which the Company’s payment bears to the whole amount of the loss.

If loss should result from any act of the Insured claiman, as stated above, thai
act shall not void this policy, but the Company, in that event, shall e required to
pay only that part of any losses insured against by this policy which shall exceed
the amount, if any, lost to the Company by reason of the impairment by the insured
claimant of the Company’s right of subrogation.

{b) The Company's Rights Against Non-Insured Obligors,

The Company's right of subrogation against non-insured obligors shall exist and
shall include, without limitation, the rights of the insured to indemnities, guaranties,
ather policies of insurance or bonds, nelwithstanding any terms or condiions
contained in those instruments which provide for subrogation rights by reason of
this policy.”

14. ARBITRATION,

Unless prohibited by applicable law, either the Company or the insured may
demand arbitration pursuant to the Tille Insurance Arbitration Rules of the
American Arbitration Association. Arbitrable matters may include, but are not
limited to, any controversy or claim between the Company and the insured arising
out of or relating to this policy, any service of the Company in connection with ifs
issuance or the breach of a policy provision or other obligation. Al arbitrable
matters when the Amount of Insurance is $1,000,000 or less shall be aritrated at
the option of either the Company or the insured. Al arbitrable matters when the
Amount of Insurance is in excess of $1,000,000 shall be arbitrated only when
agreed to by both the Company and the insured, Arbitration pursuant to this policy
and under the Rules in effect on the date the demand for arbitration is made or, al
the option of the insured, the Rules in effect at Date of Policy shall be binding upon
the parties. The award may include atiorneys’ fees only if the laws of the state in
which the land s located permit a court to award aitomeys’ fees 10 a prevafling
party. Judgment upon the award rendered by the Arbitrator(s) may be entered in
any colrt having jurisdiction thergof, -

The law of the situs of the-land shall apply to an arbitration under the Title
Insurance Arbitration Rules.

A copy of the Rules may be oblained from the Company upon request,

15, LIABILITY LIMITED TO THIS PQLICY; POLICY ENTIRE CONTRACT.

(&) This policy together with all endorsements, if any, attached hereto by the
Company is the entire policy and contract between the insured and the Company.
In interpreting any provision of this policy, this policy shall be construed as a whole.

{b) Any claim of loss or damage, whether or not based on negligence, and which
arises out of the status of the title to the estate or interest covered hereby or by any
action asserting such claim, shall be restricted to this policy.

(c) No amendment of or endorsement to this policy can be made except by a
writing endorsed hereon or attached hereto signed by either the President, a Vice
President, the Secretary, an Assistant Secretary, or validating officer or authorized
signatory of the Gompany.

16, SEVERARILITY.

In the event any provision of the policy is held invalid or unenforceable under
applicable law, the policy shall be desmed not to include that provision and all other
provisions shall remain in ful force and effect.

17. NOTICES, WHERE SENT,

All notices required 1o be given the Company and any statement in writing
required o be furnished the Company shall inglude the number of this policy and
shall be addressed to the Company at Investors Titls Insurance Company, P.O.
Drawer 2687, Chapel Hill, North Carolina 27615-2687.

ALTA OWNER'S POLICY (10-17-82)
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