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Executive Summary

The Westbrook Lowgrounds wetland and stream mitigation site is located in Johnston
County, approximately one mile east of the town of Bentonville, NC. Ditches on the site
were used to promote drainage when the land was under agricultural production. A total of
approximately 5,820 feet of ditches currently exist on the site, including the channelized
Johannah Creek (4,220 feet). The goal of this project is to restore approximately 5,400 feet
of the main channel and 65 acres of wetlands. All acreage to be restored is underlain by
“A” list hydric soils and all open field soils have been designed PC (prior converted) by the
Natural Resources Conservation Service (see Figure 1.3 for prior-converted cropland map).
The Bank Sponsor will also preserve 70 acres of on-site acreage adjacent to Mill Creek (see
Figure 1.4). The area will be verified by survey and a plat will be recorded with the
conservation easement (Appendix 10). The conservation easement is proposed to be held
by the North Carolina Wildlife Habitat Foundation, subject to final approval by the MBRT
as a conservation holder. The format of the conservation easement in Appendix 10 is
subject to approval by the USACE counsel, prior to recordation.

Land use for the Westbrook Lowgrounds site over the past 50 to 60 years has been row
crop agriculture. However, the riparian areas found around the perimeter of the site contain
desirable native vegetation, including sweet gum (Liguidambar styraciflua), red maple
(Acer rubrum), willow oak (Quercus phellos), water oak (Quercus nigra), swamp chestnut
oak (Quercus michauxii) and overcup oak (Quercus lyrata). The small tree/shrub layer is
dominated by sweetbay magnolia (Magnolia virginiana), horse sugar (Symplocus
tinctoria), giant cane (Arundinaria gigantea), elderberry (Sambucus canadensis), American
holly (llex opaca), sugarberry (Celtis laevigata) and leucothoe (Leucothoe axillaris).
Therefore, there is potential for restoration of a diverse native vegetation community at the
site due to the close proximity of appropriate seed sources.

Water table monitoring data collected from June 2001 through February 2002 indicate that
the site currently exhibits hydrologic conditions drier than targeted wetland conditions.
Ditches present on the site transport surface and subsurface drainage from the site and keep
soil conditions favorable for agricultural production. Examination of the available
hydrology and soil data indicates that the site has good potential for the restoration to a
productive wetland ecosystem.

The design goal for the Westbrook Lowgrounds property is to restore a “Coastal Plain
small stream swamp”, as described by Schafale and Weakley (1990). These systems exist
as the floodplains of small “blackwater” or “brownwater” streams in which separate fluvial
features and associated vegetation are too small or poorly developed to distinguish. To
raise the local water table and restore site hydrology, restoration will include returning the
natural drainage pattern of the creek, filling drainage ditches, and increasing surface
storage. The existing deep drainage ditch, Johannah Creek, will be filled and a new
meandering channel will be constructed across the abandoned floodplain. Surface storage
will be increased to restore the surface drainage patterns of the site to conditions
representative of the reference wetland site.
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1 Introduction

1.1 Project Description

The Westbrook Lowgrounds wetland and stream mitigation site is located in Johnston
County, approximately one mile east of the town of Bentonville, NC (see Figure 1.1).
The watershed for the project stream reach at its confluence with Mill Creek is
approximately 1.18 square miles in size (Figure 1.2). The site has a past history of
agricultural use, consisting primarily of row crop agriculture. Ditches on the site were
used to promote drainage when the land was under agricultural production (see Figure 1.3
for prior-converted cropland map). The main drainage channel, Johannah Creek (4,220
feet), runs through the center of the site, with approximately 1,600 feet of lateral ditches
draining to the creek.

Environmental Banc and Exchange, LLC (EBX) proposes to restore stream dimension,
pattern, profile, and wetland functionality to the project site for the purpose of fulfilling
stream and wetland mitigation requirements to the North Carolina Department of
Transportation. In addition, an additional 70 acres (see Figure 1.4) adjacent to Mill Creek
will be preserved and subject to a conservation easement (Appendix 10).

1.2 Study Area

The Westbrook Lowgrounds wetland and stream mitigation site is located in the
transitional area between the Coastal Plain and Piedmont physiographic regions in
Johnston County, NC. This area is part of the Black Creek Formation, formed during the
Cretaceous Period. Topography relief of the area is largely the result of dissection by the
Neuse River and its tributary streams (SCS, 1994).

Local relief within the project site is approximately 12 feet, with the highest location at
the southwestern corner of the site, and the lowest location at the confluence of Johannah
Creek and Mill Creek at the northeastern corner of the site. The surrounding properties
are characterized primarily by agriculture and bottomland hardwood stands.
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Figure 1-3 Map of prior-converted cropland provided by Natural Resource
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2 Existing Site Condition

2.1 Soils

The project site is located near the transitional area between the Coastal Plain and
Piedmont physiographic regions of North Carolina. Soil series present on the site include
the Pantego, Tarboro, State, and Altavista (SCS, 1994). The Pantego series consists of
poorly drained soils typically found on broad stream terraces on the Coastal Plain. In the
undrained condition, permeability is moderate, and the seasonal high water table is within
one foot of the soil surface in winter and spring. The Pantego soil series is considered an
“A” list hydric soil by the Natural Resources Conservation Service (NRCS, 1995).

The Tarboro series consists of nearly level, somewhat excessively drained soils on stream
terraces. Permeability is rapid, and the available water capacity is very low to low. The
State series consists of well drained soils on stream terraces with moderate permeability
and available water capacity. Although not directly included in the area to be restored, the
Altavista soil series exists on the edge of the site. The Altavista series is typically found
on stream terraces with a small slope (0 to 2 percent), and is moderately well drained.
Permeability is moderate with the seasonal high water table depth ranging between 1.5
and 2.5 feet below the soil surface. The Tarboro, State, and Altavista soil series are not
listed as hydric by the NRCS (1995).

Soils in all areas identified for restoration have been confirmed to be hydric by Southeast
Soil Science, Inc. Boundaries of hydric soil areas were located and GPS coordinates for
the boundaries were obtained. Areas of hydric soils to be restored are shown in Figure
2.1.

2.2 Climatic Conditions

Johnston County, North Carolina has an average annual rainfall ranging between 42.3
and 50.7 inches (NRCS WETS Tables for Smithfield, North Carolina). In much of the
Coastal Plain of North Carolina, approximately 36 inches of water are lost to
evapotranspiration during an average year (Evans and Skaggs, 1985). Since average
rainfall exceeds average evapotranspiration losses, the Coastal Plain of North Carolina
experiences a moisture excess during most years, meaning that the excess water must
leave a given site by groundwater flow, runoff, channelized surface flow, or deep
seepage. Annual losses due to deep seepage, or percolation of water to confined aquifer
systems, are typically less than 1 inch of water for most Coastal Plain areas and are not a
significant loss pathway for excess water. Although groundwater flow can be significant
in some systems, most excess water is lost via surface and shallow subsurface flow.
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2.3 Existing Stream Physical Assessment

The stream that flows through the project site is Johannah Creek. The creek enters the
property from the south after exiting a culvert beneath SR 1198 (Figure 2.2). For
approximately 200 feet, the stream exists as a meandering, unincised, “E5” type stream.
This section of channel shows little evidence of alteration and is likely part of the original
channel that once flowed through the project site. Approximately 250 feet below the road
culvert, the stream drops approximately four feet over a knick-point formed in an area of
dense clay and tree roots. Below the knick-point, the stream flows within a man-made
channel approximately three to four feet deep until its confluence with Mill Creek at the
end of the project site. From the topography, it appears that the stream once followed a
different path, flowing through the woods along the south side of the site and connecting
with the existing channel farther downstream, as evidenced by the presence of an old
abandoned channel in this area. It is likely that the present course of the stream is the
result of channel modifications meant to improve the drainage of the site.

Below the knick-point, the stream is a “G5” type stream, typical of a channelized stream
(see Table 3.1 for morphological stream parameters). Channel depth is approximately
four feet along much of the stream, with bank height ratios greater than two. Within the
past two years, the channel has been cleaned of vegetation and blockages, based on the
lack of bank vegetation and the trapezoidal shape of the channel in many areas. At the
confluence of the main channel and a lateral ditch there is a farm bridge. At this location,
the main channel turns and flows in a northeast direction for approximately 1,375 feet.
Within this area, approximately 1,075 feet of this section of channel has a narrow
(approximately 25 foot wide) wooded buffer on either side of the stream. The remaining
300 feet of channel in this section have a wooded buffer along the left bank only, with
mowed vegetation along the right bank. Near the end of the project, the stream turns back
north and flows approximately 625 feet to its confluence with Mill Creek. The first 350
feet of this section has a wooded buffer along the left bank, but very sparse vegetation
along the right bank due to agricultural maintenance. The remaining 300 feet of this
section flows through a wooded area before its confluence with Mill Creek. This lower
section of the project reach exhibits recent (within the last 5 years) beaver activity, with
several small dams located along the reach. However, there was no indication of beaver
activity within the past 1 to 2 years. Bank height ratios increase as the stream cuts
through alluvium deposited by Mill Creek. Cross-section and longitudinal profile data
are provided in Appendix 1.

The streambed is dominated by particles in the sand size fraction. The channelized
sections of stream display few bed features, with some shallow pools created by debris or
tree roots in the channel. Due to dredging activities upstream of the farm bridge, water
surface and channel slope have been reduced and this section of stream is aggrading.
Below the farm bridge, channel and water surface slope increase, however the bed
appears stable and shows no signs of aggradation or degradation. On the upstream end of
the project site, the first 250 feet of stream upstream of the knick-point have more
appropriate bed features with deeper pools in the meander bends and shallow riffles in
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between meander bends. On the downstream end near its confluence with Mill Creek,
there are several small remnant beaver dams that back water up along the reach, resulting
in few riffle areas. However, there was no indication of beaver activity within the past 1
to 2 years. Bed material analyses are provided in Appendix 1.

2.4 Site Hydrology

The presence of hydric soils over much of the project site is evidence that the site
historically supported a wetland ecosystem. As is the case in much of the Coastal Plain
and lower Piedmont of North Carolina, local drainage patterns have been altered over the
last two centuries to increase drainage and promote agricultural production. The main
stream through the site, Johannah Creek, has been channelized and straightened to
provide drainage for agricultural crops. The stream experiences intermittent flow, with
continuous flow during the fall, winter, and spring months. The drainage area of the
stream at the outlet of the project area is approximately 1.18 square miles.

Several lateral ditches on the west side of the site come together and drain into Johannah
Creek. These ditches receive some surface runoff from adjacent woodland, but flow in
the laterals appears to be limited to ephemeral surface runoff. Based on topography
information, the ditches intercept surface runoff and shallow subsurface flow from most
of the southwestern corner of the project site.

During June 2001, three water table monitoring wells were installed and maintained by
Wetland and Natural Resource Consultants, Inc. to monitor water table depth on the
project site (see Figure 2.2). The wells were located in areas where hydrology would
likely be affected by restoration efforts to provide a base for comparing pre- and post-
restoration hydrology. Water table data were collected from June 2001 through February
2002 with hydrographs shown in Figure 2.3.
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Figure2-3 Water tabledatafor three monitoring wellslocated on the project
property.

Rainfall data were collected for the monitoring period to correlate climatic conditions
with water table hydrology. Rainfall data were obtained fi-om the Smithfield WETS
Station. Monthly precipitation amounts fi-om July 2001 through January 2002 are
compared with averagemonthly rainfall (NRCS WETSdata) in Table2.1.

Well data from the project site were analyzed to determinethe current hydrol ogic state of
the site. Data were used to determine 1) the longest number of days with the water table
less than 12 inches deep during the partial growing season, 2) the number of times that
the water table was less than 12 inches deep for a least one day during the partial
growing season, 3) the longest number of days with the water table less than 12 inches
deep during the entire monitoring period, and 4) the number of timesthat the water table
was less than 12 inches deep for a least 1 day during the entire monitoring period.
Calculated values are presentedin Table 2.2.

The growing season for Johnston County is 232 days long, beginning on March 17 and
ending November 5, according to NRCS WETS datafor Johnston County. For the period
of monitoring data available, the longest consecutive number of days with the water table
less than 12 inches deep during the partial growing season was 2 days (Well #1, 8/14/01
to 8/15/01 or roughly 1% of the partial growing season). This would indicate that the
current hydrologic state of the project site is drier than would be expected for a site
meeting jurisdictional wetland hydrology requirements. However, drier than average
conditions were experienced over much of the monitoring period. To further examinethe
existing hydrologic condition of the site, simulation models were developed to describe
the existing hydrologic condition of the project site.
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Table 2-1 Comparison between monthly rainfall amounts for the project site and
the long-term average.

Observed Deviation of
Month/Year Monthly é\rlzgia%fa'tvil::t(?r'\)), Observed from
Precipitation (in) P Average
July 2001 5.01 5.47 -0.46
August 2001 6.27 4.48 1.79
September 2001 2.87 4.06 -1.19
October 2001 0.76 3.11 -2.35
November 2001 1.62 3.04 -1.42
December 2001 1.03 3.21 -2.18
January 2002 4.58 3.96 0.62
Overall 22.14 27.33 -5.19
Table 2-2 Hydrologic parameters observed for the project site.
Longest Total number Longest Total number
consecutive of days with consecutive of days with
number of days WT <12 number of WT <12
with WT < 12 inches deep | days with WT < | inches deep
Well inches deep from 6/13/01 | 12 inches deep | from 6/13/01
from 6/13/01 through from 6/13/01 | through 2/6/02
through 11/5/01 11/5/01 through 2/6/02 | (entire period
(partial growing | (partial growing | (entire period of record)
season) season) of record)
Well #1 2 3 7 12
Well #2 0 0 10 10
Well #3 0 0 3 3

2.5 Hydrologic Modeling

To further investigate the current hydrologic status of the site and provide a means for
evaluating proposed restoration plans, hydrologic models were developed to simulate site
hydrology. DRAINMOD v.5.1 was used to develop three (3) hydrologic simulation
models to represent conditions at the locations of the three (3) monitoring wells.
DRAINMOD is identified as an approved hydrologic tool for assessing wetland
hydrology by the US Department of Agriculture (USDA), Natural Resources
Conservation Service (NRCS, 1997). For more information on DRAINMOD and its
application to high water table soils, the reader is referred to Skaggs, 1980.

Model parameters were selected based on field measurements and professional judgment
of site conditions. Rainfall and air temperature information were collected from the
Smithfield WETS Station. Field measured parameters were entered into the model and
initial model simulations were compared with observed data collected from the
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monitoring wells. To calibrate the model, parameters not measured in the field were
adjusted within the limits typically encountered under similar soil and geomorphic
conditions until model simulations most closely matched observed well data. Results of
model simulations are compared with observed data in Figures 2.4 through 2.6. Model
inputs are presented in Appendix 2.

Trends in the observed data are well represented by the model simulations. Although
hydrograph peaks between observed and simulated data do not match exactly, relative
changes in water table hydrology as a result of precipitation events correspond well
between observed and modeled data. As noted above, rainfall data was collected from the
nearest automated weather station, located in Smithfield, NC. Most of the differences
between observed and modeled hydrographs can be explained by the spatial variability of
rainfall patterns between the location of the weather station and the project site.

To estimate existing long-term site hydrology, model simulations were run for 30 years
using weather data from the Smithfield WETS station. DRAINMOD computes daily
water balance information and outputs summaries that describe the loss pathways for
rainfall over the model simulation period. Table 2.3 summarizes the average annual
amount of rainfall, infiltration, drainage, runoff, and evapotranspiration estimated for the
existing condition of the project site. Infiltration represents the amount of the water that
percolates into the soil and is lost via drainage or runoff. Drainage is the loss of infiltrated
water that travels through the soil profile and is discharged to the drainage ditches or to
underlying aquifers. Runoff is water that flows overland and reaches the drainage ditches
before infiltration. Evapotranspiration is water that is lost by the direct evaporation of
water from the soil or through the transpiration of plants. From the data provided, it is
clear that a significant amount of the rainfall that falls on the site is lost via drainage and
runoff to the field ditches. Restoration of the site will involve restoring the stream
through the site and increasing the amount of surface storage available to pond water. In
this way, the respective amounts of drainage and runoff are decreased. The excess water
storage will allow the water table to remain higher throughout the year, thus restoring
wetland hydrology.

Table 2-3 Water balance for the existing condition of the project site.

Average Annual Amount Average Annual Amount
Hydrologic over 30 Year over 30 Year
Parameter Simulation Period Simulation Period
(cm of water) (% of rainfall)

Drainage 37.40 31.3
Runoff 12.48 10.5
Evapotranspiration 69.57 583
Precipitation 119.32 100.0
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2.6 Vegetation

Land use for the open fields on the Westbrook Lowgrounds site over the past 50 to 60
years has been row crop agriculture. The plant species along reaches of the main channel
with significant riparian buffers consist of sweet gum (Liquidambar styraciflua), red
maple (Acer rubrum), willow oak (Quercusphellos), water oak (Quercus nigra), swamp
chestnut oak (Quercus michauxii) and overcup oak (Quercus lyrata). The small
tree/shrub layer is dominated by sweetbay magnolia (Magnolia virginiana), horse sugar
(Symplocus tinctoria), giant cane (Arundinaria gigantea), elderberry (Sambucus
canadensis), American holly (llex opaca), sugarberry (Celtis laevigata) and leucothoe
(Leucothoe axillaris). The herb and vine strata consists of pokeweed (Phytolacca
americana), rushes (Juncus spp), jewelweed (Impatiens capensis), dog-fennel
(Eupatorium capillifolium), green-briar (Smilax spp.) Virginia creeper (Parthenocissus
quinquefolia), grape (Vitis sop.), and poison ivy (Toxicodendron radicans).

Reaches of the main channd that lack a riparian buffer contain species including
goldenrod (Solidago spp.), panic grasses (Panicum Spp.), rushes (Juncus Spp.),
meadow-beauty (Rhexia spp.), ragweed (Ambrosia artemisiifolia), St. John's wort
(Hypericum spp.), water primrose (Ludwigiaspp.), and sweetgum saplings. The smaller
lateral ditches are similar but contain knotweed (Polygonum spp.), water primrose, and
goldenrod.
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2.7 Existing Condition Stream Benthic Macroinvertebrates

Benthic macroinvertebrate samples were collected at two sites within and upstream of the
project area on January 17, 2002. One sampling site is located within the downstream
section of the project reach below SR 1198, while the other sampling site (reference
reach) is located upstream of the project reach above SR 1198 (Figure 1.2). Sampling
was not conducted during the summer months due to drought conditions which resulted
in low flow conditions. The sampling methodology followed the Qual-5 protocol listed
in the NCDWQ’s Standard Operating Procedures for Benthic Macroinvertebrates. A
summary of the results of benthic macroinvertebrate sampling for the project reach is
presented in Table 2.4, with complete results presented in Appendix 3.

Mayflies (Ephemeroptera), stoneflies (Plecoptera), and cadisflies (Trichoptera),
collectively referred to as EPT taxa, are considered by aquatic ecologists to be intolerant
to pollution or other forms of environmental degradation. Therefore, the presence of
substantial numbers of EPT taxa and individuals are considered indicative of relatively
undisturbed “higher quality” streams.

Table 2-4 Summary of benthic macroinvertebrate data for the project reach and
the reference reach.

Sites EPT Taxa EPT EPT Biotic Biotic Total Taxa
Richness | Abundance Index Index Richness
Project Reach 7 45 4.8 6.5 30
Reference Reach 10 43 4.7 4.5 28

Total taxa richness and EPT Abundance values were slightly higher at the project reach
than the reference reach (located upstream of project reach). However, higher EPT taxa
richness and lower biotic indices were recorded at the reference reach, indicating better
water quality at that site compared to the project reach. The project reach community
was composed of 50% chironomidae, which are usually pollution tolerant organisms,
compared to 28% chironomidae for the reference reach. The NC Division of Water
Quality provided their interpretation of the collected macroinvertebrate data in a
memorandum (a copy is provided in Appendix 3). Their analysis of the data concluded
that there was a “... very distinct shift in the EPT fauna between locations”, and that “...
many EPT taxa that were common or abundant in the reference reach were eliminated or
reduced in number at the project reach.” They also noted that several species considered
to be more tolerant taxa were found in greater abundance on the project reach than the
reference reach, suggesting that the hydrology of the project reach has been modified.

The downstream section of the project reach was chosen for sampling to comply with NC
Division of Water Quality Guidelines. It should be noted that this section of stream, while
degraded, displayed the most in-stream habitat of any areas along the project reach, due
to a number of debris jams. There are some submerged macrophytes in the middle
portion of the project reach which are providing habitat functions, however this habitat is
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not characteristic of a small coastal plain swamp system and is further evidence that the
system has been significantly altered from its natural state.

Debris jams in the existing incised channel, while providing some habitat functions, are
exacerbating many of the problems with bank stability in the lower reaches of the project.
In incised channels, debris jams and blockages cause increased hydraulic head upstream
of the blockages, often resulting in “blow-outs” around the blockages during higher
flows. In unincised channels, such as the proposed restored stream channel, higher flows
spread out onto the floodplain and sheet flow around blockages, causing few problems
with bank stability and increasing flooding of the adjacent wetland areas.

2.8 Cultural and Resources

In a letter dated October 3, 2001, TRC Garrow Associates requested that the NC
Department of Cultural Resources review the project and comment on any possible
impact to cultural resources within the project area. The NC Department of Cultural
Resources determined, in a letter dated October 23, 2001, that there were no properties of
architectural, historic, or archaeological significance that would be affected by the
project. See Appendix 4 for a copy of the response from the NC Department of Cultural
Resources.

2.9 Natural Resources

Wetland and Natural Resource Consultants, Inc. contacted the NC Natural Heritage
Program to determine any possible issues that might emerge with respect to significant
natural resources from wetland and/or stream restoration practices on the project site. In a
reply letter dated August 9, 2001, the NC Natural Heritage Program issued a “No Effect”
determination for the project site. See Appendix 4 for a copy of the response from the NC
Natural Heritage Program.
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3 Restoration Plan

3.1 Overview

The restoration design for the Westbrook Lowgrounds property is to restore a “Coastal Plain
small stream swamp”, as described by Schafale and Weakley (1990). The design will involve
restoring the natural drainage pattern, filling drainage ditches, and increasing surface storage
to raise the local water table and restore site hydrology (Figure 3.1). The existing deep
drainage ditch will be filled and a new meandering channel will be constructed across the
abandoned floodplain. Surface drainage patterns across the site will be restored to conditions
similar to the reference wetland site.

3.2 Stream Restoration

Restoration of site hydrology will involve the restoration of the natural stream and wetland
system of the site. In its existing condition, the stream on the site is classified as a Rosgen
“G” stream type (see Section 2.3). The design for the restored stream will involve the
construction of a new meandering channel across the existing agricultural fields where hydric
soils are present (Figure 3.1). The stream type for the restored stream will be a Rosgen “E/C”
with design dimensions based on those of the reference reach, as shown in Table 3.1. Total
stream length for the project will be increased from 4,220 to approximately 5,400 feet as a
result of the increased sinuosity. Actual restored length will be determined after as-built plan
sheets have been developed.

Existing versus design cross-sections are presented in Appendix 5. The old stream channel
will be filled once the new channel is constructed and water has been turned into the new
channel. In the section of existing channel that flows from southwest to northeast (middle
portion), sections of the existing narrow buffer will be cleared to provide transplants and
rootwads, and to provide access for filling the old channel. The remaining rectangular areas
of buffer (shown on Figure 3.1) will be left intact to provide shade to the new channel and a
seed source for new vegetation. The design will allow flows larger than the bankfull flow to
spread onto the floodplain, dissipating flow energies and reducing the stress on streambanks.
Instream structures will be used to control streambed grade, reduce stresses on streambanks,
and promote riffle/pool sequences and habitat diversity. The structures will consist of root-
wads, log vanes, log weirs, cross-vanes, and other wood structures that will promote a
diversity of habitat features in the restored channel (typical construction details are provided
in Appendix 13). Streambanks will be stabilized using a combination of erosion matting, live
staking, and transplants (a construction detail for live staking is provided in Appendix 13).
Transplants will provide immediate shading to the restored stream, as well as living root
mass in streambanks to provide stability and holding areas for fish and aquatic biota. The
existing bridge crossing on the stream will be removed.

The entire new stream channel will be constructed “in the dry” and all stabilization practices
will be placed prior to routing water into the new sections of channel. When it is time to route
water into the new channel sections, plugs will be installed in the old channel to turn the
water into the new channel. After the water has been routed, the process of filling the old
channel will begin immediately.
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Table 3-1 Natural channel design parameters for the Johannah Creek.

Parameters Existing Design Reference Reach
Rosgen Stream Type G5 - E5/C5 E5/C5
Drainage Area (sq mi) 1.18 1.18 0.9
Reach Length (ft) 4220 ~ 5,400 m—un
Bankfull Width (ft) 8 10.4 9.7
Bankfull Mean Depth (ft) 1.1 0.9 0.8
Width/Depth Ratio (ft) 7 12 12
Bankfull Area (sq ft) 9 9 8
Bankfull Mean Velocity 1.9 1.9 1.9
(ft/sec)
Bankfull Discharge (cfs) 17 17 14
Bankfull Max Depth (ft) 1.5 1.2 1.1
§ z?gdth of Floodprone Area 12 ~ 100 ~100
§ Entrenchment Ratio 1.5 >2.2 >2.2
§ Max Pool Depth (ft) 1.8 2.0 15
Ratio of Pool Depth to 16 29 1.9
Bankfull Depth ] ) )
Pool Width (ft) 8 10.4—-125 8-10
Ratio of Pool Width to
Bankfull Width 1.0 1.0-1.2 0.8-1.0
Pool to Pool Spacing (ft) NA 26 —42 16 — 59
Ratio of Pool to Pool
Spacing to Bankfull Width | 2.5-4 1.6-6.1
Bank Height Ratio >2.0 1.0 1.0
Meander Length * (ft) NA 52 —-73 50
Meander Length Ratio NA 5.0-7.0 5.2
& | Radius of Curvature ' (ft) NA 21 -31 15-27
% Radius of Curvature Ratio NA 2.0-3.0 1.5-2.8
A, | Meander Belt Width ! (ft) NA 21-31 14-20
Meander Width Ratio NA 2.0-3.0 1.4-21
Sinuosity 1.15 1.48 1.22
Valley Slope (fi/ft) 0.0038 0.0038 0.0027
S | WS Slope (ft/ft) 0.0034 0.0025 0.0022
S | Pool Slope (ft/ft) NA 0.0005 0.0005
% | Ratio of pool slope to WS NA 0.20 0.23
slope
' Existing reach displays no measurable meander geometry.
Westbrook Lowgrounds Draft Mitigation Plan 3-3 EBX/Buck Engineering




Bankfull Verification

Correct field identification of bankfull stage is crucial to the natural channel design
process. Dimensions for the new channel are based on the bankfull cross-sectional area
identified by field assessments. If bankfull is identified incorrectly, the new channel may
be designed either too small or too large, resulting in channel instability. For this reason,
verification of bankfull stage should be conducted to assure that the bankfull stage has
been identified correctly.

A gage survey was conducted to verify the bankfull stage identified for Johannah Creek.
The gage survey was conducted on the Little River near the Town of Princeton,
approximately 13 miles from the project site, at a U.S. Geological Survey gaging station
(# 02088500). Bankfull stage was identified at the gage site and flood frequency data for
the gage were used to correlate bankfull stage and discharge to watershed size. This
information was plotted on the NC Coastal Regional Curve under development by the
NC Stream Restoration Institute at North Carolina State University. The gage was found
to correspond well with data collected at other gaged and ungaged stations, as shown in
Figure 3.2.

Bankfull stage was identified on the project reach as the upper scour line, or the back of
an alluvial bench (see cross-sections in Appendix 1). This information was plotted on the
developing NC Coastal Regional Curve (see Figure 3.2). The project reach was found to
have a bankfull cross-sectional area lower than would be expected based on the regional
curve information and data collected from the Little River gage survey. A thorough
examination of the watershed did not reveal any obvious reasons for the low cross-
sectional area, such as in-channel reservoirs or water withdrawals. The stream begins as
the outlet of a small pond in the headwaters of the watershed, but due to the size and
location of the pond it would not significantly affect the formation of the stream channel
at the location of the restoration site.

Three nearby streams (less than 10 miles from the project site) were located that are
similar to the project stream in watershed size and geomorphologic setting. The chosen
sites have a small watershed size (less than 1.5 sq. mi.) and are sand-bed channels with a
high amount of bedload. A characteristic riffle cross-section was located on each stream,
the bankfull indicator was identified, and bankfull cross-sectional area was measured.
Bankfull was identified as either the top of the stream bank (two sites), or the prominent
scour line (two sites). The collected data are plotted in Figure 3.2.

The three streams surveyed near the project site also displayed bankfull cross-sectional
areas lower than the data presented by the NC Coastal Regional Curve. Therefore, it
appears that the lower cross-sectional area documented on the project site is a
characteristic of similar size streams in the same geomorphologic setting. There are
several possible reasons for this trend. This same trend has been witnessed on watersheds
where significant water storage is provided by wetland and swamp areas adjacent to the
stream. The wetland areas store runoff from adjacent upland areas and reduce peak runoff
rates reaching the stream. Therefore, for a given watershed size and rainfall event,
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watershedswith significant wetland areas produce | ess runoff than watershedswith fewer
wetland areas. It appears that only a small percentage of the watershed area above the
project site is composed of wetlands, and therefore would not have a significant impact
on the formation of the stream channel. It is more likely that the observed stream
characteristicsare aresult of geologic conditionsin the area. Soilson the upland portions
of the watershed are primarily Blanton, Wagram, and Uchee. Each of these soil serieshas
a sandy texture and is highly permeable, typical of the sandy soils found aong the
transition area between the Piedmont and Coastal Plain physiographic regions. As a
result, these areas have some of the highest groundwater rechargeratesin North Carolina
(Figure 3.3). The higher amounts of infiltration during rain events would result in lower
amounts of runoff than may be experienced on similar sized watersheds in other parts of
the Coastal Plain, and thereforelead to lower stream flowsfor a given watershed size.
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Figure3-2 North Carolina Coastal Regional Cuwe with data collected from
Johannah Creek (regional cuwe data provided by the NC Stream Restoration
Institute).
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Figure3-3 Groundwater rechargeratemap for North Carolina (provided by the
NC Department of Natural Resour ces, Groundwater Division).

3.3 Sediment Transport Analysis

A stable stream has the capacity to move its sediment load without aggrading or
degrading over long periods of time. The total load of sediment transported through a
cross-section can be described by bedload and suspended load fractions. Suspended load
isnormally composed of finesand, silt and clay particlestransported in the water column.
Bedload is generally composed of larger particles, such as coarse sand, gravel, and
cobblestransported by rolling, diding, or hopping (saltating) along the bed.

The ability of the stream to transport its total sediment load is quantified through two
measures; sediment transport competency and sediment transport capacity. Competency
is the ability of the stream to move particlesof a given size and is a measure of force,
often expressed as shear stress in units of Ibs/f>. Sediment transport capacity is a
stream's ability to move a quantity of sediment and is a measure of stream power, often
expressed as units of Ibs/(ft*sec). Competency and capacity analyses were conducted for
this project to ensure that the design streambed does not aggrade or degrade during
bankfull conditions. These two analysesare discussed below.
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The shear stress placed on the sediment particles is the force that entrains and moves the
particles, given by:

T =)Rs [Equation 3.1]

Where, 7 = shear stress (Ib/ft?)
y = specific gravity of water (62.4 Ib/ft’)
R = hydraulic radius (ft)
s = average channel slope (ft/ft)

Unit stream power, or the ability of the stream flow to perform work, is given by:
o=tV [Equation 3.2]

Where, 1 = shear stress (Ib/ft%)
V = average flow velocity (ft/sec)

Based on field assessments, the streambeds of the reference reach and the downstream
project reach (below the existing farm bridge) show no signs of active aggradation or
downcutting. The upstream project reach (above the farm bridge and below the knick-
point) is considered unstable, due to dredging activities that have decreased the channel
slope and resulted in a backwater effect and aggradation. Therefore, the proposed design
seeks to restore stream functions while keeping shear stress and stream power conditions
within the range of values calculated for the reference reach and the downstream project
reach. This will allow the restored stream to transport its bedload and maintain stream
stability.

Boundary shear stress and stream power were calculated for the existing downstream
project reach, the reference reach, and the design cross-sections using Equations 3.1 and
3.2. Results are shown in Table 3.2. The design stream shear stresses and stream power
values fall within the range of values calculated for the reference reach and the
downstream project reach. Therefore, at the bankfull stage the design channel will have
the capacity to transport the stream’s bedload while remaining stable.
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Table 3-2 Boundary shear stresses for existing and design stream cross-sections.

Existing Design Reference
Shear Stress Analysis | Downstream L o8
. Project Reach Reach
Project Reach
Bankfull Area (sq ft) 9 9 8
Bankfull Width, W (ft) 8 10.4 9.7
Bankfull Mean Depth,
D (ft) 1.1 0.9 0.8
Wetted Perimeter =
W + 2D (ft) 10.2 12.2 11.3
Hydraulic Radius, R 0.88 0.74 071
€13)
Slope (ft/ft) 0.0033 0.0025 0.0022
Manning’s n 0.030 0.030 0.030
Flow velocity, V
(ft/sec) 2.80 1.9 1.69 - 1.98
Boundary Shear
Stress, © (Ib/sq ft) 0.201 0.129 0.085-0.108
Stream Power, o B
(Ib/(ft*sec)) 0.563 0.281 0.144-0.213

3.4 Restoration of Wetland Hydrology

The existing incised stream channel and lateral drainage ditches will be filled to raise the
water table on-site and restore wetland hydrology. Areas to be restored to wetland
conditions are shown in Figure 3.1, and a conceptual cross-section through the restored
area is shown in Figure 3.4. The old abandoned channel will be filled, and contoured to
form wide shallow depressions, which will aid in the restoration of habitat diversity and
increased surface storage. Fill material for the old channel of Johannah Creek will be
provided from the excavation of the new Johannah Creek channel and from minor
grading activities. Minor grading is necessary at the beginning and end of the project to
tie into the existing channel on the upper end of the site, and Mill Creek on the lower end
of the site. Grading is required to provide a stable slope for the restored channel at the
beginning and end of the project, and to insure that the bank height ratios of the restored
stream will be equal to 1.0.

Several in-stream grade control structures will be installed along the restored stream to
protect the new channel immediately following construction against any head-cutting
before the new stream bed has completely stabilized.
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The restored stream is designed after the reference reach upstream, and as a result should
have a nearly identical flooding regime as that of the reference site. The restored channel
is designed to carry the bankfull flow, and to flood (flow out of its banks) at discharges
greater than bankfull. Therefore, the proposed restoration practices will restore a wetland
system subject to “intermittent, temporary, or seasonal flooding”, as described by
Schafale and Weakley (1990).

3.5 Hydrologic Model Analyses

The DRAINMOD simulations developed to evaluate the current hydrologic status of the
restoration site (Section 2.5) were used to estimate the hydrologic conditions of the site
under the proposed restoration practices. Model parameters which describe the depth of
stream and topographic surface storage were changed to values representative of the
described restoration practices. For example, drain depths were reduced to approximately
37 cm to represent the water level in the restored, meandering channel. Surface storage
parameters were increased from two to four cm to represent surface roughing practices.
Input files that describe cropping conditions were changed to represent forested
conditions.

To estimate the average hydrologic condition of the restored site, a model scenario was
evaluated for a location 250 feet from the restored channel with a surface storage of two
cm. Since 250 feet is the average distance from the restored stream to the proposed
restoration areas, this scenario was chosen to approximate an average location across the
restored site, In a similar manner, a maximum surface storage of two cm was chosen
based on reference site information and represents typical topographic conditions across
the restored site. A thirty-year simulation was run following the procedure described in
Section 2.5. Results of the simulation are presented in Figure 3.5, and the DRAINMOD
input file is provided in Appendix 6.

The simulation runs indicate that, on average, the water table will be less than 30 cm deep
continuously for approximately 9% of the growing season. This scenario can be assumed
to represent average conditions across the site, with the majority of the restored acreage
on the site being represented by this hydrologic scenario. It is probable that there will be
areas slightly drier or slightly wetter than the modeled scenario within the restoration
area. The modeled scenario provides a basis for estimating the average hydrologic
condition over the restored site, based on the proposed restoration practices. However, it
is important to note that the hydrology of the targeted restored wetland system (coastal
plain small stream swamp) is highly variable across a given site, supporting the
ecological and functional diversity that makes these systems so valuable.
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3.6 Vegetation Plan

The design of the proposed restored project area will most closely resemble the " Coastal
Plain Small Stream Swamp™ described by Schafale and Weakley (1990), sincethisis the
community typefor the upstream reference reach area (see Section 6.1). Asdiscussed in
Section 6.1, the site could be classified as either the "blackwater or “brownwater”
subtype of small stream swamp. Therefore, the proposed planting plan is comprised of
specieslisted under the blackwater™ and " brownwater™" subtypes, as well as species that
currently exist in the upstream reference area.  Preferred canopy species to be planted
include willow oak (Quercus phellos), swamp chestnut oak (Quercus michauxii), laurel
0k (Quercus laurifolia), overcup 0ak (Quercus lyrata), blackgum (Nyssa sylvatica),
swamp blackgum (Nyssa biflora), and bad cypress (Taxodium distichurn). Overcup o2k,
swamp blackgum, and bald cypresswill be planted in the wettest aress.

Severd other species typically associated with small stream swamp systems are present
in the upstream reference area and wooded areas adjacent to the restoration site, including
sweet gum (Liquidambar styraciflua), red maple (Acer rubrum), green ash (Fraxinus
pennsylvanica), sweetbay magnolia (Magnolia virginiana), and American holly (llex
opaca). These species are active colonizers, thereforeit is not proposed that these species
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be actively planted since over colonization would be a concern. Howeyver, it is anticipated
that these species will colonize the site over time, resulting in a diverse community that is
characteristic of small stream swamp systems.

The permanent seed mixture will be composed of Virginia wild rye (Elymus virginicus),
switch grass (Panicum virgatum), and fox sedge (Carex vulpinoidea). This mixture will
be spread over areas of disturbed soil to provide for immediate ground cover and erosion
control when construction is completed.

Species selected for non-riverine restoration are considered to be weakly to moderately
tolerant of flooding. Weakly tolerant species are able to survive and grow on sites in
which soil is saturated for relatively short periods during the growing season. Moderately
tolerant species are able to survive on soils that are saturated or flooded for several
months during the growing season. Flood tolerant species are able to survive on sites in
which the soil is saturated or flooded for long indefinite periods during the growing
season (Wetlands Reserve Program (WRP) Technical Note VN-RS-4.1).

The occurrence of small hummocks, variations in soil texture and microtopography will
result in a heterogeneous plant community with varying hydroperiods. This community
type is known to grade into Small Stream Swamps at their headwaters.

The plant community types listed above are derived from the Classification of the
Natural Communities of North Carolina, Schafale and Weakley (1990). Species
selection generally follows tolerances cited in WRP Technical Note VN-RS-4.1 Species
Match Ensures Conversion of Wet Agricultural Fields to Bottomland Hardwood
Wetlands, March 1997. These documents, in combination, suggest a high probability that
the selected plants will survive on the hydrologically restored fields of the Westbrook
Lowgrounds site and will replicate the targeted natural systems.

Prior to planting, the mitigation area will be inspected for proper elevation and soil
suitability.  The site will be inspected at the completion of planting to determine that
proper planting methods were used; including spacing, species composition, and density.

3.7 Soils

Existing soils within the restoration area are hydric (Pantego, see Section 2.1). Samples
of top soil from the site will be collected and tested to determine soil fertility and
chemical properties. If necessary, soil amendments (fertilizer, lime, etc.) will be applied
at rates appropriate for the target vegetation. Since the land has been in agricultural
production for a number of years, it is likely that soil fertility will be high and
amendments will not be necessary.

Disking and tillage practices commonly used in agriculture will be used to break the plow
pan and reduce compaction of the soil caused by years of agricultural production. Tillage
practices will also be used to remove any field crowns, restoring a more natural
topography to the site.
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3.8 On-Site Preservation

The Bank Sponsor will preserve 70 acres of on-site acreage adjacent to Mill Creek (see
Figure 1.4). The area will be verified by survey and a plat will be recorded with a
conservation easement (Appendix 10) in the Johnston County Land Records. The
easement 1s proposed to be held by the North Carolina Wildlife Habitat Foundation,
subject to final approval by the MBRT. The format of the conservation easement in
Appendix 10 is subject to the approval of the Corps counsel prior to recordation.
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4 Success Criteria

Factors considered in establishing hydrologic success criteria include the site specific
water budget (see Section 3.5 and Figure 3.5), soil types (see Section 3.7), and target
wetland systems (see Section 3.1), as well as pertinent scientific literature, such as the
quantifiable requirements referenced in documents developed for the purpose of wetland
delineation, specifically the 1987 Corps of Engineers Wetlands Delineation Manual.

Several examples of performance standards are discussed in the WRP Technical Note
entitled Examples of Performance Standards for Wetland Creation and Restoration in
Section 404 Permits and an Approach to Developing Performance Standards (WG-RS-
3.3), dated January 1999. Specific and measurable success criteria for plant density
within the Neu-Con Wetland and Stream Mitigation Umbrella Bank sites are based on the
recommendations found in the WRP Technical Note and correspondence from MBRT
members (EPA, June 15, 2001 and USFWS, December 19, 2000).

The proposed success criteria “... refer to practicably measurable or observable attributes
that reflect compensatory mitigation objectives”, which is consistent with the cited
Technical Note (page 12).

4.1 Wetland Hydrologic Success Criteria

Hydrology will be monitored through the use of monitoring wells during each growing
season for the first five years of hydrologic monitoring, or until success criteria have been
met, whichever occurs later. To meet the hydrologic success criteria, the monitoring data
must show that for each normal year within the monitoring period, the site has been
inundated or saturated within 12 inches of the soil surface for a minimum of 9% of the
growing season (21 consecutive days). WETS tables for Johnston County will be utilized
to determine normal precipitation. If the restored site is inundated or saturated within 12
inches of the soil surface for less than 9% of the growing season (21 consecutive days),
but the post-restoration monitoring data reflects that the site meets applicable Corps
criteria for wetlands, then the Corps and the MBRT may consider the site for mitigation
of in-kind impacts on a case-by-case basis.

If a normal year precipitation does not occur during the first five years of monitoring to
meet success criteria, the bank sponsor will continue to monitor hydrology on the site
until it documents that the site has been inundated or saturated as described above. In the
alternative, and at the Corps' and MBRT's discretion, a site may be found to meet the
hydrologic success criteria on the basis of comparison of monitoring data taken from the
mitigation site, with monitoring data taken from an established reference site that was
approved by the Corps and the MBRT. The Corps and the MBRT retain the discretion to
find that the hydrologic success criteria are met if such monitoring data from the
mitigation site and the reference site are substantially the same. This finding by the
Corps and the MBRT may be made during years with or without normal rainfall.
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In the event there are years of normal precipitation during the monitoring period, and the
data for those years does not show that the site has been inundated or saturated as
described above during the normal precipitation year, the Corps and the MBRT may
require remedial action. The bank sponsor shall perform such required remedial action
and continue to monitor hydrology on the site until it displays that the site has been
inundated or saturated as described above.

4.2 Wetland Vegetative Success Criteria

The interim measure of vegetative success for the Westbrook Lowgrounds Mitigation
Plan will be the survival of at least 320 3-year old planted trees per acre at the end of year
three of the monitoring period. The final vegetative success criteria will be the survival of
260 5-year old planted trees per acre at the end of year five of the monitoring period.

Up to 20% of the site species composition may be comprised of invaders. Remedial
action may be required should these species (i.e. Loblolly Pine, Red Maple, Sweet Gum)
present a problem and exceed the 20% composition. Beneficial species regeneration
should be noted within the monitoring reports.

A listing of preferred canopy species to be planted on the site provided in Section 3.6.

4.3 Reference Site

If the rainfall data for any given year during the monitoring period is not normal, and if
the desired hydrology for the Westbrook Lowgrounds site is not on a trajectory to achieve
success, then the reference wetland data can be accessed to determine if there is a positive
correlation between the underperformance of the restoration site and the natural
hydrology of the reference site.

The procedure described in Section 4.1 will be used to determine if normal rainfall has
not occutrred in any given year.

4.4 Stream Restoration Success Criteria

Bankfull Events

Two (2) bankfull flow events must be documented within the 5-year monitoring period.
The two bankfull events must occur in separate years. Otherwise, the stream monitoring
will continue until two bankfull events have been documented in separate years.

Cross Sections

There should be little change in as-built cross-sections. If changes do take place they
should be evaluated to determine if they represent a movement toward a more unstable
condition (down-cutting, erosion) or are minor changes that represent an increase in
stability (settling, vegetative changes, deposition along the banks, decrease in
width/depth ratio). Cross-sections shall be classified using the Rosgen stream
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classification method and all monitored cross-sections should fall within the quantitative
parameters defined from “E” or “C” type channels.

Longitudinal Profiles

The longitudinal profiles should show that the bedform features are remaining stable, e.g.
they are not aggrading or degrading. The pools should remain deep with flat water
surface slopes and the riffles should remain steeper and shallower than the pools.
Bedforms observed should be consistent with those observed in “E” and “C” type
channels.

Bed Material Analyses

The project stream reach is composed of bedforms in the sand size sediment fractions.
Since the Wolman pebble count was created and tested in gravel bed streams, it is not
applicable for a sand bed channel. It is highly unlikely that a pre- and post-restoration
difference in the grain size distribution would be detectable in a sand bed channel.
Therefore, we are recommending that a post-restoration bed material analysis be omitted
from the monitoring plan.

Photo Reference Stations

Photographs will be used to subjectively evaluate channel aggradation or degradation,
bank erosion, success of riparian vegetation and effectiveness of erosion control
measures. Longitudinal photos should indicate the absences of developing bars within the
channel or an excessive increase in channel depth. Lateral photos should not indicate
excessive erosion or continuing degradation of the bank over time. A series of photos
over time should indicate successional maturation of riparian vegetation.
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5 Monitoring Plan

An as-built report documenting both stream and wetland restoration will be submitted to
the MBRT within 60 days of the planting completion and well installation. The report
will include elevations, photographs, well and sampling plot locations, and a description
of initial species composition by community type. The report will also include a list of
the species planted and the associated densities.

The monitoring program will be implemented to document system development and
progress toward achieving the success criteria referenced in Sections 4.1, 4.2, and 4.4.
Wetland hydrology and vegetation as well as the restored stream morphology will be
assessed to determine the success of the mitigation. The monitoring program will be
undertaken for 5 years or until the final success criteria are achieved, whichever is longer.

Monitoring Reports will be completed on the schedule found in the approved EBX-Neuse
I Mitigation Banking Instrument (MBI) at Section V_Maintenance and Monitoring of the
Bank:

Sponsor agrees to perform all necessary work to monitor the Bank and to
demonstrate compliance with the Success criteria established in this
Banking Instrument and the Site Specific Mitigation Plan(s). Members of
the MBRT may conduct, at their own expense and in coordination with
other Federal and State resource agencies, field investigations to determine
the functions and values of the Bank. The MBRT’s best professional
judgment shall be used to determine wetland, upland and habitat functions
and values. Reports resulting from such investigations will be promptly
provided to Sponsor and its designated agents. The Sponsor may conduct
field investigations at its own expense to determine the functions and
values of the Bank. Reports resulting from such investigations will be
promptly provided to members of the MBRT.

A. Monitoring Reports.

1. The Sponsor shall submit to each member of the MBRT, an annual
report describing the condition of the Bank Site... in relation to the
site specific Success Criteria. The report... will be prepared
between July 1 and November 15 and shall include vegetation and
hydrologic data.... The report... will indicate the dates at which
all information in the report was collected. Monitoring reports will
be submitted on or before November 30th of each monitoring year
and shall contain the following:
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(a)

(b)

(©)

(d)

(e)

®

()
(h)

)

[ ()

A U.S. Geological Survey map showing locations of the
Bank Sites;

A detailed narrative summarizing the condition of the Bank
Sites and all regular maintenance activities;

Appropriate topographic maps (e.g., 1-2 feet-contour
intervals) showing location of sampling plots, permanent
photo points, location of transacts, etc.;

Digital photos showing views of the Bank Sites taken from
fixed-point stations from a height of approximately five to
six feet. Permanent markers shall be established to ensure
that the same locations (and view directions) on the site are
monitored in each monitoring period;

Hydrologic information, as specified in each Site Specific
Mitigation Plan[;]

Vegetation Data, as specified in each Site Specific
Mitigation Plan][;]

Soils Data (if required)...[;]
Identify any invasion by undesirable plant species.

Quantify the extent of invasion of undesirable plants by
either stem counts, percent cover, or area, whichever is

appropriate[;]

Describe and/or quantify damage done by animals[;]
Wildlife observations: For casual observations, record the
date of observation, number of individuals, presence of

juveniles and use of the site by wildlife[; and]

Reference wetland hydrology data.]

2. Reports shall be required for each phase of the Bank following the
end of the first growing season after planting and in accordance
with the following schedule:

Once during first year after completion of construction (Year 1)
Once during second year after construction completion (Year 2)
Once during third year after construction completion (Year 3)
Once during fourth year after construction completion (Year 4)
Once during fifth year after construction completion (Year 5)
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Remedial Actions.

In the event the Bank or a specific phase of the Bank fails to achieve the
Success Criteria specified in the Site Specific Mitigation Plans, the
Sponsor shall develop necessary adaptive management plans and/or
implement appropriate remedial actions for the Bank for that phase in
coordination with the MBRT. The MBRT shall review the reports
described above, and may, at any time, after consultation with the
Sponsor and the MBRT, direct the Sponsor to take remedial action at the
Bank site. Remedial action required by the Corps shall be designed to
achieve the Success Criteria specified in this Site Specific Mitigation
Plans, and shall include a work schedule and monitoring criteria that will

take into account physical and climactic conditions. Sponsor shall
implement any remedial measures required pursuant to this paragraph.

5.1 Hydrology

The hydrologic success criterion is defined in section 4.1.

In order to determine if the criteria is achieved, three (3) automated and (2) manual
groundwater-monitoring stations will be installed at the mitigation site and monitored
year-round.

Ground water monitoring stations will follow the USACE standard methods found in
WRP Technical Notes ERDC TN-WRAP-00-02, July 2000 as per MBRT
recommendations (stations installed prior to September 2001 were installed following
Technical Note HY-IA3.1, August 1993).

In order to determine if the rainfall is normal for the given year, rainfall amounts will be
tallied using data obtained from the Johnston County WETS Station.

5.2 Vegetation

The vegetation success criteria is defined in Section 4.2.

Successful restoration of the vegetation on a wetland mitigation site is dependent upon
hydrologic restoration, active planting of preferred canopy species, and volunteer
regeneration of the native plant community.
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In order to determine if the criteria are achieved, vegetation-monitoring stations will be
installed on approximately 2% of the restoration site, for a total of 13 monitoring plots.
The size of individual monitoring plots will be 0.1 acre. Vegetation monitoring will occur
in spring after leaf-out has occurred. Individual plot data for woody species will be
provided. Plot data will not be averaged over the entire site to obtain a single figure for
stem density. Permanent plots for the sampling of planted species shall be randomly
located in each of the target communities. The enumeration of the density of planted
species will equal the number of remaining stems in the plot divided by the plot (in
acres). Individual seedlings will be marked such that they can be found in succeeding
monitoring years. Mortality will be determined from the difference between the previous
year's living planted seedlings and the current year's living planted seedlings.

The monitoring reports will be consistent with the Neu-Con MBI, as referenced above.
At the end of the first growing season, species composition, density, and survival will be
evaluated. For each subsequent year, until the final success criteria is achieved, the sites
will be evaluated between July and November.

The Corps and the MBRT retain the discretion to find that the vegetative success criteria
are met by evaluating all site data regarding vegetative success, including the data from
the vegetative monitoring plots.

5.3 Stream Restoration

The stream restoration success criteria are defined in Section 4.4.

Bankfull Events

The occurrence of bankfull events within the monitoring period will be documented by
the use of a crest gage and photographs. The crest gage will be installed on the floodplain
within 5 feet of the restored channel. The crest gage will record the highest watermark
between site visits, and the gage will be checked each time there is a site visit to
determine if a bankfull event has occurred. Photographs will be used to document the
occurrence of debris lines on the floodplain during monitoring site visits.

Cross Sections

Two (2) permanent cross-sections will be installed per 1,000 linear feet of stream
restoration work, with one (1) of the locations being a riffle cross-section and one (1)
location being a pool cross-section. Each cross section will be marked on both banks with
permanent pins to establish the exact transect used. A common benchmark will be used
for cross-sections and consistently used to facilitate easy comparison of year-to-year data.
The annual cross section survey will include points measured at all breaks in slope,
including top of bank, bankfull, inner berm, edge of water, and thalweg. Riffle cross
sections will be classified using the Rosgen stream classification system.
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Longitudinal Profiles

A complete longitudinal profile will be completed in years one, three, and five. The
profile will be conducted for a length of restored channel at least 3,000 feet in length.
Measurements will include thalweg, water surface, inner berm, bankfull, and top of low
bank. Each of these measurements will be taken at the head of each feature, e.g. riffle,
run, pool, and glide, and the max pool depth. The survey will be tied to a permanent
benchmark.

Photo Reference Stations

Photographs will be used to visually document restoration success. Reference stations
will be photographed before construction and continued for at least 5 years following
construction. Reference photos will be taken once a year. After construction has taken
place, reference stations will be marked with wooden stakes.

Lateral reference photos: Reference photo transects will be taken at each permanent
cross section. Photographs will be taken of both banks at each cross section. The survey
tape will be centered in the photographs of the bank. The water line will be located in the
lower edge of the frame and as much of the bank as possible included in each photo.
Photographers should make an effort to consistently maintain the same area in each photo
over time.

Structure photos: Photographs will be taken at each grade control structure along the

restored stream. Photographers should make every effort to consistently maintain the
same area in each photo over time.

Benthic Macroinvertebrates

Benthic macroinvertebrate data will be collected from the reference reach (upstream of
project reach) and within the project reach. Monitoring will be conducted prior to
initiation of stream restoration practices (data provided in Section 2.7). Post-restoration
sampling will begin one year after construction activities have been completed, and
annually thereafter for a total of three years. Sampling will be conducted each year
between November and February, since the stream in the past has experienced periods of
very low flow during summer months. Data will be collected at the same time as fish
sampling data, during similar seasonal periods for each year of analysis.

Sample collection will follow protocols described in the standard operating procedures of
the Biological Assessment Unit of the NC Division of Water Quality. The Qual-4
collection method will be used for this project. A NC certified laboratory will conduct the
identification of the biological samples. The metrics to be calculated will include total

and EPT taxa richness, EPT abundance and biotic index values. In the years that data are
collected, data will be provided to the MBRT with the annual monitoring reports.
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Fish Sampling

Fish sampling will be conducted on a 100 meter long section of the reference reach
(upstream of project reach) and on a 100 meter long section of the restored project reach.
Monitoring will be conducted prior to initiation of stream restoration practices. Post-
restoration sampling will begin in the third year after construction activities have been
completed, and annually thereafter in years four and five. Fish sampling will be
conducted in the specified years between November and February, since the stream in the
past has experienced periods of very low flow during summer months. Data will be
collected at the same time as benthic macroinvertebrate data, during similar seasonal
periods for each year of analysis.

Sample collection will follow protocols described in the standard operating procedures of
the Biological Assessment Unit of the NC Division of Water Quality. One backpack
sampling unit will be used to shock the sample reach, and two passes will be made with
the shocker in each reach. All species collected will be identified along with the number
of species collected and size. In the years that data are collected, data will be provided to
the MBRT with the annual monitoring reports.
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6 Reference Wetland and Stream Site

6.1 Overview of the Reference Site

The reference site for this project is located approximately 1,000 feet upstream along the
same stream (Johannah Creek) that flows through the project site (see Figure 1.1). The
site is an example of a “Coastal Plain small stream swamp”, as described by Schafale and
Weakley (1990). These systems exist as the floodplains of small “blackwater” and
“brownwater” streams in which separate fluvial features and associated vegetation are too
small or poorly developed to distinguish. It is difficult to define whether the site is of the
“brownwater” or “blackwater” subtype, since the site exhibits features of both subtypes.
Schafale and Weakley characterize the “brownwater” subtype as having its headwater
originating in the Piedmont, while the “blackwater” subtype originates in the Coastal
Plain. Although the reference site lies very near the fall line between the Piedmont and
Coastal Plain physiographic regions, most delineations of the fall line boundary would
place the origin of the reference site stream in the Coastal Plain, and therefore the system
would be considered the “blackwater” subtype. Hydrology of these systems is palustrine,
intermittently, temporarily, or seasonally flooded. Flows tend to be highly variable, with
floods of short duration, and periods of very low flow. The “Coastal Plain small stream
swamp” wetland system would be typical for the watershed size and the geomorphologic
setting of the site.

It appears that the site has experienced little disturbance in recent time and is believed to
be representative of undisturbed conditions on the project site. The reference site will be
used as a template for the restoration of the project site. Wetland data forms for the site
are provided in Appendix 7.

6.2 Reference Site Soils

The reference site is located in the transition area between the Coastal Plain and
Piedmont physiographic regions of North Carolina just upstream of the project site. Soils
located within the wetland areas of the reference site are mapped as the Bibb and Pantego
series (SCS, 1994). The Bibb series consists of poorly drained soils typically found on
floodplains along streams in the Coastal Plain. Permeability is moderate, and the seasonal
high water table is within 0.5 to 1.5 feet of the soil surface. The Pantego series consists
of poorly drained soils typically found on broad stream terraces on the Coastal Plain and
is the same soil that underlies all of the restoration acreage. In the undrained condition,
permeability is moderate, and the seasonal high water table is within one foot of the soil
surface in winter and spring. The Pantego and Bibb soil series are listed as “A” list
hydric soils by the Natural Resources Conservation Service (NRCS, 1995). On the
upslope areas adjacent to the wetland areas, soils of the Uchee, Blanton, and Bonneau
series are found.

Two auger hole tests were performed within the wetland area to verify soil information
obtained from the Johnston County soil survey maps. These tests revealed that the soils
on the reference site match most closely with the soil description for the Pantego series,
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which is the primary soil found on the restoration site. The reference site soils have a
deep, dark loamy layer to a depth of approximately two to three feet, underlain by a layer
of sandy clay loam material to a depth of approximately 4.5 feet. At a depth of
approximately 4.5 feet, a layer of sand is reached and extends to an undetermined depth.

Saturated hydraulic conductivity measurements were conducted in the reference site
using the method described by van Beers (1970). Hydraulic conductivity in the surface
layers (0 — 0.6 m depth) was approximately 3 — 4 m/day, while the underlying layers
(0.6 — 1.5 m depth) was 1 — 2 m/day.

6.3 Reference Site Hydrology

Climatic conditions of the reference site are the same as those described for the project
site (Section 2.2). The reference site is classified as a “Coastal Plain small stream
swamp” (Shafale and Weakley, 1990). It is difficult to distinguish the site as either the
“blackwater” or “brownwater” subtype, as the site displays characteristics of both
communities. Small stream swamp communities are palustrine with variable flows and
are intermittently, temporarily, or seasonally flooded (Shafale and Weakly, 1990). Site
hydrology is controlled by the main stream channel that flows through the site, as well as
several small drainages that flow onto the site and provide additional water to the
floodplain areas during wet periods. Due to the shallow, unincised condition of the main
stream through the site and drainage from upland side slopes, high water table conditions
are sustained across the active floodplain (see Figure 6.1).

. A water table monitoring well was installed within the reference site and maintained by
Wetland and Natural Resources Consultants, Inc. Monitoring data were collected from
June 2001 through February 2002 and are provided in Figure 6.2. Based on the data
collected, the site exhibits wetland hydrology, and will likely exhibit a high degree of
saturation and wetness during the wetter periods of the year (late fall, winter, and early
spring). For the period of record provided, the longest consecutive number of days with
the water table less than 12 inches deep during the growing season was approximately 47
days.
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6.4 Reference Stream Assessment

The stream flowing through the reference site is a small, meandering, sand-bed channel.
The drainage area for the stream is approximately 0.9 sq. mi. in size and land use in the
watershed is primarily forest with some agriculture on the upland terraces. Along nearly
the entire length from its headwaters to the reference site, the stream is wooded. One
paved road crosses the stream (Bentonville Road, SR 1197) approximately 3,000 feet
upstream of the reference site.

Field surveys of the reference site were conducted in the summer of 2001. Survey data
were used to evaluate the natural channel parameters describing the dimension, pattern,
and profile of the stream. Natural channel parameters are summarized in the Table 3.1.

The stream is classified as an “E5/C5” channel using the Rosgen Stream Classification
method (Rosgen, 1994). Longitudinal profile and cross-sections are presented in
Appendix 7. The channel is classified as an “E/C” channel since the average width/depth
ratio is 12, the breakpoint between classifying a channel as an “E” (< 12) or “C” (> 12).
“E” type channels typically have a low width/depth ratio (< 12) and are only slightly
entrenched. “E” type streams are commonly found in the Coastal Plain where nearly level
land slopes and dense vegetation promote the establishment of a meandering, low
width/depth ratio stream channel. “C” type channels are more typical of higher gradient
gravel-bed stream systems which meander through alluvial valleys. “C” type streams
typically form point-bar features as a result of the relatively high amount of bedload that
is transported. For both type streams, out-of-bank flooding occurs at stages greater than
the bankfull flow. The “5” indicates that the stream is a sand bed system. Median particle
size of the bed material is approximately 0.7 mm (see Appendix 7 for particle size
distribution data). The reference reach stream has appropriate bed features for a sand-bed
system, with shallow pools in the meander bends, and deeper pools formed by scour
features such as roots and debris jams.

Unlike many other stream systems located in agricultural watersheds, the section of
channel surveyed for the reference reach shows no evidence of having been altered or
channelized in the recent past. Trees can be found within the riparian area that appear to
be in excess of 50 years of age. The channel has good meander pattern with low bank
heights. As a result, flooding of the adjacent riparian wetland areas occurs frequently.

Bankfull Verification

Bankfull verification for the reference reach followed the same procedure as described
for the project reach (Section 3.2). For the reference reach section, the field indicator of
bankfull stage was the top of the streambank. Bankfull cross-section areas were plotted
on the same regional curve information presented in Section 3.2, as shown in Figure 6.3
below. The plotted cross-sectional areas match closely with the local data and the project
reach data, indicating that bankfull was correctly identified in the field.
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Figure6-3 North Carolina Coastal Regional Curvewith data collected from the
Johannah Creek referencereach (regional cuwe data provided by the NC Stream
Restoration Ingtitute).

6.5 Reference Site Vegetation

Thereferencesite is well buffered along both stream banks with tree species that include
sweet gum (Liquidambar styraciflua), red maple (Acer rubrum), willow oak (Quercus
phellos), water oak (Quercus nigra), swamp chestnut oak (Quercus michauxii) and green
ash (Fraxinus pennsylvanica). The small tree/shrub layer is dominated by sweetbay
magnolia (Magnolia virginiana), American holly (Zlex opaca), sugarberry saplings
(Celtislaevigata), giant cane (Arundinariagigantea), elderberry (Sambucuscanadensis),
leucothoe (Leucothoe axillaris), sweet pepperbush (Clethra alnifolia), beautyberry
(Callicarpa americana),and blackberry (Rubus spp.). The herb and vine strata contain
fase nettle (Boehmeria cylindrica), jewel-weed (Impatiens capensis), cinnamon fern
(Osmunda cinnamomea), sensitive fern (Onoclea sensibilis), green-briar (Smilax spp.)
Virginia creeper (Parthenocissus quinquefolia), grape (Vitis spp.), poison vy
(Toxicodendronradicans), and honeysuckle(Lonicerajaponica).

6.6 Benthic Macroinvertebrates

Benthic macroinvertebrate sampleswere collected at two sites within and upstream of the
project area on January 17, 2002. One sampling site is located within the downstream
section of the project reach below SR 1198, while the other sampling site (reference
reach) is located upstream of the project reach above SR 1198 (Figure 1.2). Sampling
was not conducted during the summer months due to drought conditions which resulted
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in low flow conditions in the stream. The sampling methodology followed the Qual-5
protocol listed in the NCDWQ’s Standard Operating Procedures for Benthic
Macroinvertebrates. A summary of the benthic macroinvertebrate sampling results at
each location is presented in Table 2.4, with complete results presented in Appendix 3.

Discussion of the sampled macroinvertebrate data is presented in section 2.7. In addition,
a memorandum written by NC Division of Water Quality describing their interpretation
of the macroinvertebrate data is also provided in Appendix 3.
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7 Administrative and Regulatory

7.1 HUC Service Area
The site will serve impacts in HUC 03020201. (See Appendix 8)

7.2 Credit Release for Wetland Restoration

The schedule of credit availability will be dictated by the provisions of IV E.1(a) of the Neu-Con
MBI. It provides as follows:

1. Schedule of Credit Availability:

a. Advance Credits: Fifteen percent (15%) of the projected credit total for each
site (other than preservation acreage) shall be available for advance sale and
debiting, provided the following minimum requirements have been satisfied
with regard to the Bank: (i) the Banking Instrument has been approved; (ii)
the Site Specific Mitigation Plan has been approved; and (iii) a conservation
easement is placed on a Bank Site or on approved phase of a Bank Site; and
(iv) appropriate financial assurances of a type and amount acceptable to the
Corps and the MBRT have been established. Initial physical and biological
improvements necessary to achieve projected credits available for advance
sale shall be initiated no later than the first year following initial debiting from
the Bank. :

For preservation acreage, the projected credit total shall be available for sale
and debiting provided the restoration requirements have been met and the
following minimum requirements have been satisfied with regard to the Bank:
(i) the Banking instrument is executed and the Site Specific Mitigation Plan
has been approved by the MBRT; (ii) credits are established consistent with
Section L.F.3 and the Site Specific Mitigation Plan; (iii) a conservation
easement is placed on the Bank Site or approved phase of a Bank Site that
generates the preservation credits; and (iv) appropriate financial assurances of
a type and amount acceptable to the Corps and the MBRT have been
established, only if such preservation acreage is used in conjunction with
restoration, creation or enhancement acreage and such financial assurance is
necessary for the restoration, creation and enhancement acreage.

b. Credit Release Schedule:

~10% after first year, if interim success measures are met (total 25%)
-10% after second year; if interim success measures are met (total 35%)
-10% after third year; if interim success measures are met (total 45%)
-15% after fourth year; if interim success measures are met (total 60%)
-15% after fifth year; if Success Criteria are met (total 75%); and
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-25% after fifth year, if Bank Site or an approved phase of a Bank Site
meets the overall objectives and Success Criteria set forth in Site Specific
Mitigation Plan (total 100%).

If the monitoring period suggests that progress for the Success Criteria is being
met, then the credits shall be released consistent with the above schedule. The
MBRT shall review and make its determination with respect to the Success
Criteria within 60 days after receipt of the Sponsor’s report. If one or more
Success Criteria is not being met, then the Sponsor will evaluate opportunities for
adaptive management or remedial bio-engineering. Adaptive management may
include, but not be limited to, installation of additional plant material,
supplementation of the vegetative community, control of undesirable invasive
exotic species, control of herbivores, modification of hydrologic regime, or
possible revision of Success Criteria based on reference site data or literature.

2. Compliance with Success Criteria:

Except as provided in Section IV.E.1.a, each unit of credit release as referenced in
Section IILE.1.b above shall be accepted into the Bank (available for debit) and
the appropriate transaction recorded as described in Section I11.G upon delivery of
the Annual Monitoring Report. If one or more Success Criteria is not being met,
then the Sponsor will evaluate opportunities for adaptive management or remedial
bio-engineering as deemed appropriate by MBRT.

7.3 Credit Release for Stream Restoration

The schedule of credit availability will be dictated by the provisions of IV E.1(a) of the Neu-Con
MBI, which provides, in part, that the MBRT will determine the credit release schedule.

7.4 Credit Ratios

The credit ratios for the Westbrook Lowgrounds site, as stated in the Neu-Con MBI, are as
follows:

“The credit composition formula and procedures provided herein are designed to
ensure that there is no net loss of wetlands due to the use of this Bank. Credits
will be evaluated using the following standard:

Ratio
Restoration Acres =R (1:1)
Creation Acres =C (3
Enhancement Acres =E  (2:1)
Preservation Acres =P  (5:1)
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Stream restoration credits will be assessed as specified by MBRT.”

The stream restoration credit ratio will be assessed at 1:1 (linear feet) consistent with applicable
guidelines.

A total of 65 acres of restoration is proposed and therefore 65 credits are proposed to be
generated for the wetland acreage. A total of 70 acres of on-site preservation is proposed and
therefore a total of 14 credits are proposed to be generated from the preservation acreage. A total
of 79 credits will be generated from 135 acres of the Westbrook Lowgrounds site. A total of
5,400 linear feet of stream restoration is proposed and therefore 5,400 linear feet of credits will
be generated for the stream.

Table 7-1 Wetland and Stream Credit Chart
Credit ‘Wetlands Streams Total
" . Linear . Linear w S

Type Ratio | Acres | Credits Feet Credits |- Acres Feet Credits Credits
Restored )
Wetlands 1:1 65 65 — -—- 65 - 65 -
Preserved .
Wetlands 3:1 70 14 — - 70 — 14 -—
Restored | ., 5400 | 5400 | -~ | 5400 5,400

Stream

Total —— 135 79 5,400 5,400 135 5,400 79 5,400

7.5 Credit Accounting

Credit accounting will follow the procedures set forth in Section G of the Neu-Con MBI,
as follows: (See Appendix 9 for Credit Accounting Ledger)

A. Crediting/Debiting and Accounting Procedures

1. Each credit for compensatory wetland mitigation shall be
comprised of acreage consistent with the terms of Section LF. of this
Banking Instrument. Each credit for stream mitigation shall be consistent
with the MBRT guidelines. Areas that are available for stream restoration
crediting may be considered separately from the area available for
wetlands mitigation crediting. Applicants may purchase credits from the
Bank to compensate for unavoidable wetland or stream impacts caused by
projects authorized by the Corps or by any North Carolina agency when
the permitting agency determines that compensatory mitigation is
necessary or appropriate and that the Bank is appropriate for use.

2. Sponsor will establish and maintain an accounting system
which documents the activity of the accounts and the location of the
credits used from the Bank. As part of this accounting system, Sponsor
will record the sale of credits used to compensate for impacts to wetlands
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and the sale of credits used to compensate for impacts to streams. A
ledger will be submitted to identify the location of the actual wetland
acreage or stream footage associated with the credits. Statements will be
generated each time an approved debit/credit transaction occurs and at the
end of each season in which restoration and/or creation occurs. Sponsor
will furnish copies of all statements generated from an approved
debit/credit transaction to each member of the MBRT. Sponsor also will
compile an annual report on activity in the Bank and distribute a copy of
such report to each member of the MBRT.

7.6 Conservation Easement

Consistent with Section III G of the Neu-Con MBI, a conservation easement will be placed over
the preservation, restoration, enhancement, or creation acreage in its entirety, in perpetuity, prior
to the release of any credits from the site. The easement will be recorded in the chain of title and
will be held by a qualified land trust, non-profit organization or government entity. A copy of a
sample Conservation Easement is attached (see Appendix 10). Consistent with Section III G.2, to
the extent a conservation easement is placed on acreage that is approved for credit release and
the Bank Sponsor determines that such acreage will not be debited or used, such acreage may be
released from the preservation requirement upon written notice to and approval from the MBRT.

The Bank Sponsor has identified as the potential easement holder for the project property the
North Carolina Wildlife Habitat Foundation.

7.7 Financial Assurances

The financial assurances shall be consistent with the provisions set forth in IILF of the
Neu-Con MBI. It provides as follows:

F. Financial Assurance Requirements:

1. ...The sponsor will provide financial assurance in a form and amount
acceptable to the Corps and the MBRT. The financial assurance shall be
sufficient to cover the cost of the following in the event of Sponsor default
or Bank failure at sites from which credits have been debited, where
wetlands or streams are being restored, created or enhanced:

a. Actions necessary for the debited, pre-sold wetland areas, streams and
riparian corridor (exclusive of preservation acreage) in accordance
with the Banking Instrument and Site Specific Mitigation Plans.
These shall include costs of site design, topographic and boundary
surveys, manipulation of site hydrology, monitoring well installation,
grading, planting, as-built surveys, and an amount deemed appropriate
by the MBRT to cover potential remedial actions in the event Success
Criteria are not met.
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b. Maintenance of completed wetland areas, streams and riparian corridor
(exclusive of preservation acreage) in accordance with the Banking
Instrument and Site Specific Mitigation Plans, including sediment
control, control of the undesirable plant species, maintenance of
hydrologic control structures and maintenance of monitoring wells.

¢. Monitoring and reporting as required by Section V of this Banking
Instrument.

2. Upon completion of the Bank or any site or segment thereof:

a. Financial assurance required by this Section IIL.F. may be
reduced for the Bank or for any completed phase upon demonstration
by the Sponsor, to the satisfaction of the Corps and the MBRT, that the
Bank, site or any approved phase of a Bank Site has satisfied the
Success Criteria;

b. Financial assurance required by this Section III.F. may be further
reduced or eliminated for the Bank or for an approved phase of a Bank
Site when Sponsor demonstrates, to the satisfaction of the Corps and
the MBRT, that the Bank, segment or site is self-sustaining in its
ability to maintain compliance with the Success Criteria.

EBXN-I attaches hereto in Appendix 11, financial assurances that exceed the
requirements set forth in IILF of the Neu-Con MBL

7.8 Title

A title opinion for the sale of real property that constitutes the Westbrook Lowgrounds
mitigation site is attached as Appendix 12.

Westbrook Lowgrounds Draft Mitigation Plan 7-5 EBX/Buck Engineering



8 References

Evans, R. O. and R. W. Skaggs. 1985. Agricultural water management for Coastal Plain soils.
Published by the North Carolina Agricultural Extension Service. Paper AG-355.

Schafale, M.P. and A.S. Weakley. 1990. Classification of the Natural Communities of North
Carolina, Third Approximation. North Carolina Natural Heritage Program, Division of Parks
and Recreation, NCDEHNR, Raleigh, North Carolina.

Skaggs, R. W. 1980. DRAINMOD Reference Report: Methods for design and evaluation of
drainage-water management systems for soils with high water tables. U. S. Department of
Agriculture, Soil Conservation Service. 329 pp.

US Army Corp of Engineers. 1987. Corp of Engineers Wetland Delineation Manual.
Technical Report Y-87-1. US Army Corp of Engineers, Waterways Experiment Station

U.S. Department of Agriculture, Natural Resources Conservation Service (NRCS), Soil
Survey Division. 1995. Hydric Soils of North Carolina.

US Department of Agriculture, Natural Resources Conservation Service (NRCS). 1997. Part
650, Chapter 19 of the NRCS Engineering Field Handbook: Hydrology Tools for Wetland
Determination.

U.S. Department of Agriculture, Soil Conservation Service (SCS). 1994. Soil Survey of
Johnston County, North Carolina.

van Beers, W. F. J. 1970. The auger-hole method: a field measurement of hydraulic
conductivity of soil below the water table. Rev. ed. ILRI Bulletin 1, Wageningen, 32 pp.

Westbrook Lowgrounds Draft Mitigation Plan 8-1 EBX/Buck Engineering



Appendix 1. Existing Condition Profile, Cross Sections, and Bed
Material Analyses for Johannah Creek
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Appendix 2. DrainMod Input Files Used to Model Existing
Condition



DRAINMOD .SIN File Used to Model the Westbrook Site.

1320
0.39300 0.0
0.37000 -5.0
0.35700 -10.0
0.33800 -30.0
0.32100 -80.0

0.32000 -100.0
0.30000 -200.0
0.26000 -700.0
0.25000 -1000.0
0.21400 -3000.0
0.18600 -7000.0
0.17500 -10000.0
0.16300 -15000.0
0.0000 0.0000 0.2500
3.0000 0.0210 0.2500
6.0000 0.0820 0.2500
9.0000 0.1700 0.2500
12.0000 0.2790 0.2139
15.0000 0.3970 0.1207
20.0000 0.6130 0.0555
25.0000 0.8520 0.0298
30.0000 1.1150 0.0180
35.0000 1.3740 0.0113
40.0000 1.6230 0.0079
45.0000 1.8790 0.0061
60.0000 2.6420 0.0039
75.0000 3.4420 0.0030
90.0000 4.3090 0.0026
120.0000 5.7790 0.0000
150.0000 7.3520 0.0000
200.0000 10.2830 0.0000
500.0000 31.5130 0.0000
1000.0000 100.0000 0.0000
10
0.00 000 1.10
10.00 001 1.10
20.00 0.02 1.10
40.00 0.02 0.95
60.00 0.03 095
8000 003 0095
100.00  0.03 0.95
150.00 0.09 0.95
200.00 0.09 0095
1000.00  0.09 0.95
0
0



DRAINMOD .GEN File Used to Simulate the Existing Hydrology at Well 1.

**% Job Title **»*

EBX Westbrook Lowgrounds Mitigation Site - Well 1 Existing Condition Simulations
Smithfield Weather Data - Jan 1970 to Early February 2002

*** printout and Input Control
3 101 C:\Drainmod\outputs
*** Climate **x

* kK

100000 L:\PROJECTS\043. EBX-WESTBROOK\DRAINMOD\SMITHFIELD_1970-2002.RAI
100000 L:\PROJECTS\043. EBX—WESTBROOK\DRAINMOD\SMITHFIELD_l970—2002.TEM

1970 1 2002 2 3530 77 0
2.01 2.32 2.10 1.72 1.23 1.00
*** Drainage System Design ***
1 .00

116.00 66.57 13420.00
0 2.000000E-02
0 130.000000
0 0.000000E+00
120.00 1.00 .00

1120 1120 1120 1120 1120 1120
* k% Soils * * K

183.00 10.00
10. 2.00 45. 2.00 70.10.00
99 .00
*** Trafficability #*#*%*

4 151 820 3.9
12321232 820 3.9
*xk Crop ***

.190

410 818 30.00

410 818
11

11 3.00 416 3.00 5 4 4.00

924 10.00 925 3.001231 3.00

*** Wastewater Irrigation *x*

.86 .82 .92 1.05 1.22 1.44

.70 2.50 .50
10000.000000

10.000000 1.000000E-03

0.000000E+00 0.000000E+00

1120 1120 1120 1120 1120 1120

140.15.00 183.15.00

[
IS
[SINY
oo

.98

20.00

0.000000E+00

517 15.00 6 1 25.00 620 30.00 718 30.00 820 20.00

00
.40 .40 .40 .40 .40 .40

0 11 10 1 6
00 00 00
7.00000 1.00000 .40 .40
WET *** Wetlands Information *#*x*
1
81 304
30.0 27

COM *** Combo Drainage Weir Settings ***

CC OO0 COOOCOOODOLODOCOLOOO OO
CO0VDV0OVDODOO0OOTO0OO0ODOOOOODOCO
QOO0 0O0OO0DOOOODOO0OOO0OODOOOOO
COO0O0O0COO0OLVLOOOOOLOLOODODOOSOO

FPE *** Fixed Avg Daily PET for the month (cm)
1.00

1.00 1.00 1.00
MRA *** Monthly Ranking *x*
0
FAC *** Daily PET Factors *x*
0

* % %

1.00 1.00 1.00

.40

-40

.40

.40

.00



STM *** Soil Temperature ***

ZA ZB TKA TKB TB TLAG TSNOW TMELT
.000 .000 .000 .000 .0 .0 .0 .0
Initial Soil Temperature
0
Initial snow depth(m) & density(kg/m3)
.00 .00

Freezing characteristic curve
0

CDEG
.0

CICE
.0



DRAINMOD .GEN File Used to Simulate the Existing Hydrology at Well 2.
***x Job Title *#**

EBX Westbrook Lowgrounds Mitigation Site - Well 2 Existing Condition Simulations
Smithfield Weather Data - Jan 1970 to Barly February 2002

*** printout and Input Control #**+*

3 101 C:\DRAINMOD\outputs

***x Climate ***

100000 L:\PROJECTS\043. EBX-WESTBROOK\DRAINMOD\SMITHFIELD 1970-2002.RAI

100000 L:\PROJECTS\043. EBX—WESTBROOK\DRAINMOD\SMITHFIELD_1970—2002.TEM

2001 1 2002 2 3530 77 ¢

2.01 2.32 2.10 1.72 1.23 1.00 .86 .82 .92 1.05 1.22 1.44

*** Drainage System Design ***

1 .00
116.00 95.49 8500.00 .70 2.50 .50 6.73 20.00
0 2.000000E-02 10000.000000
0 130.000000 10.000000 1.000000E-03
0 0.000000E+00 0.000000E+00 0.000000E+00 0.000000E+00
120.00 1.00 .00

1120 1120 1120 1120 1120 1120 1120 1120 1120 1120 1120 1120
*xx Goilg Hr*

214 .00 10.00
10. 2.00 45. 2.00 70.10.00 140.15.00 183.15.00
29 .00

**% Trafficability **x
4 1 5 1 820
12321232 820
*¥xx Crop *%%*
.180
410 818 30.00
410 818
11
11 3.00 416 3.00 5 4 4.00 517 15.00 6 1 25.00 620 30.00 718 30.00 820 20.00
924 10.00 925 3.001231 3.00
*** Wastewater Irrigation *+**
0 11 10 1 6
00 00 00 00
7.00000 1.00000 .40 .40 .40 .40 .40 .40 .40 .40 .40 .40 .40 .40
WET *** Wetlands Information **=
1
81 304
30.0 27
COM *** Combo Drainage Weir Settings ***

w W
v
[
[N
[SNY
oo

OO0 O0OCCVOOVLOODODODOOLOODODOODOO
OO C OO0 LOOOOCO0OO0OO0OO0OODOOO
COO00O0OO0OVDOOOOOLTCOODOOOOO O
OO0 00D O0O0OO0OOOOOOOOOOCOTOOO

FPE *** Fixed Avg Daily PET for the month(cm) **»*
1.00 1.00 1.00 1.00 1.00 1.00 1.00 1.00 1.00 1.00
MRA *** Monthly Ranking **=
0
FAC *** Daily PET Factors *+*#*



[¢]
STM *** Soil Temperature *x*

ZA ZB TKA TKB TB TLAG TSNOW TMELT
.000 .000 .000 . 000 .0 .0 .0 .0
Initial Soil Temperature
0
.Initial snow depth(m) & density(kg/m3)
.00 .00

Freezing characteristic curve
0

CDEG
.0

CICE
.0



DRAINMOD .GEN File Used to Simulate the Existing Hydrology at Well 3.
**% Job Title *xx
EBX Westbrook Lowgrounds Mitigation Site - Well 3 Existing Condition Simulations
Smithfield Weather Data - Jan 1970 to Early February
*** Printout and Input Control *xx
3 101 C:\DRAINMOD\outputs
***x Climate ***
100000 L:\PROJECTS\043. EBX-WESTBROOK\DRAINMOD\SMITHFIELD 1970-2002.RAI
100000 L:\PROJECTS\043. EBX-WESTBROOK\DRAINMOD\SMITHFIELDﬁl970—2002.TEM
L2001 1 2002 2 3530 77 0
2.01 2.32 2.10 1.72 1.23 1.00 .86 .82 .92 1.05 1.22 1.44
*** Drainage System Design *+*x

1 .00
120.00 62.66 13420.00 .70 2.50 .50 7.13 20.00
0 2.000000E-02 10000.000000
0 130.000000 10.000000 1.000000E-03
0 0.000000E+00 0.000000E+00 0.000000E+00 0.000000E+00
120.00 1.00 .00

1120 1120 1120 1120 1120 1120 1120 1120 1120 1120 1120 1120
*x*% Soilg **x

183.00 10.00
10. 2.00 45. 2.00 70.20.00 140.25.00 183.25.00
99 .00

***% Trafficability ***
4 15 1 820
12321232 820
kkx Crop ***
.190
410 818 30.00
410 818
11
11 3.00416 3.00 5 4 4.00 517 15.00 6 1 25.00 620 30.00 718 30.00 820 20.00
924 10.00 925 3.001231 3.00
*** Wastewater Irrigation ***
0 11 10 1 6
00 00 00 00
7.00000 1.00000 .40 .40 .40 .40 .40 .40 .40 .40 .40 .40 .40 .40
WET *** Wetlands Information ***
1
81 304
30.0 27
COM *#* Combo Drainage Weir Settings *x*+*

W W
A=Jte)
o
NN
[ (S
o o

OO0 0CO0O0OO0OLOOODOODIOOOOOOOO
CO0O0O0O0LDOOODOO0OOCODOOOOOOOOO
COO0OOCVCO0DOO0O0O0OOTOOOO0O0COOOOOO
COVC OO OOOOO0ODOOO0OCOOO

FPE *** Fixed Avg Daily PET for the month(cm) *#**

1.00 1.00 1.00 1.00 1.00 1.00 1.00 1.00 1.00 1.00
MRA *** Monthly Ranking **+*
0
FAC *** Daily PET Factors =**+
0
STM *** Soil Temperature ***
ZA ZB TKA TKB TB TLAG TSNOW TMELT CDEG CICE

.000 .000 .000 .000 .0 -0 -0 .0 .0 .0



Initial Soil Temperature
0
Initial snow depth{m) & density(kg/m3)
.00 .00
Freezing characteristic curve
0



Appendix 3. Benthic Macroinvertebrate Data and NCDWQ
Biological Tracking Form



Benthic Macroinvertebrate Data Collected for Westbrook Lowgrounds Project

SPECIES Project Reach Reference Reach |T.V.*|[F.F.G.**
Downstream of SR 1198 Upstream of SR 1198
MOLLUSCA
| Gastropoda
Basommatophora
Ancylidae
Ferrissia rivularis R 6.55| SC
Physidae
Physella sp. A R 884 | CG
Planorbidae
Menetus dilatatus R 8.23 SC
ANNELIDA
Oligochaeta
Haplotaxida
Lumbricidae R CG
Tubificidae w.h.c. R 711 CG
Lumbriculida
Lumbriculidae R 7.03 | CG
ARTHROPODA
Crustacea
Amphipoda
Crangonyctidae
Crangonyx sp. A C 787 | CG
Decapoda
Cambaridae A A OM
Insecta
Ephemeroptera
Caenidae
Caenis sp. R 7.41 CG
Ephemerellidae SC
Eurylophella sp. C R 434 | SC
Heptageniidae SC
Stenonema modestum A 5.5 SC
Isonychiidae FC
Isonychia sp. R 345 | FC
Leptophlebiidae CG
Leptophlebia sp. A 6.23 | CG
Odonata
Calopterygidae P
Calopteryx sp. C 7.78 P
Gomphidae P
Progomphus obscurus R 8.22 P
Plecoptera




SPECIES Project Reach Reference Reach |T.V.*F.F.G.**
Downstream of SR 1198 Upstream of SR 1198
Perlodidae P
Clioperla clio A A 4.72 P
Taeniopterygidae SH
Taeniopteryx sp. R 5.37| SH
Megaloptera
Corydalidae P
Nigronia serricornis R 4.95 P
Trichoptera
Calomoceratidae
Heteroplectron americanum C 3.23 | SH
Hydropsychidae FC
Cheumatopsyche sp. A A 6.22 | FC
Limnephilidae SH
Pycnopsyche sp. A C 252 | SH
Philopotamidae FC
Wormaldia sp. R 0.65| FC
Psychomyiidae CG
Lype diversa C 4.05| SC
Rhyacophilidae P
Rhyacophila sp. R 1 P
Diptera
Ceratopogonidae P
Bezzia/Palpomyia gp. R 6.86 P
Chironomidae
Apsectrotanypus sp. R
Cricotopus sp. A R 7 CG
Corynoneura sp. R 6.01 | CG
Paramerina sp. C 4.29 P
Parametriocnemus lundbecki R R 3.65| CG
Phaenopsectra sp. R 6.5 SC
Polypedilum flavum C 493 | SH
Polypedilum fallax C C 6.39| SH
Polypedilum halterale R 731 | SH
Polypedilum illinoense R 9 SH
Procladius sp. R 9.1 P
Rheocricotopus robacki R 728 | CG
Tanytarsus sp. R 6.76 | FC
Thienemanniella xena R 5.86 | CG
Thienemannimyia gp. A A 8.42 P
Tribelos sp. C R 631 | CG
Xylotopus par R 599 | SH
Simuliidae FC




SPECIES Project Reach Reference Reach |T.V.*|[F.F.G.**
Downstream of SR 1198Upstream of SR 1198
Simulium sp. R 4 FC
Tipulidae SH
Hexatoma sp. R 4.31 P
Tipula sp. A A 733 | SH
TOTAL TAXA RICHNESS 30 28
[EPT RICHNESS 7 10
IEPT ABUNDANCE 45 43
BIOTIC INDEX 6.5 4.5
[EPT BIOTIC INDEX 4.8 4.7

*T.V. — Tolerance Values: ranges from 0 (least tolerant to organic pollution) to 10 (most tolerant to organic

pollution).

**F.F.G — Functional Feeding Group: CG = Collector-Gatherer, FC = Filterer-Collector, OM = Omnivore,

P = Predator, SC = Scraper, SH = Shredder,
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BIOLOGICAL TRACKING - STREAM RESTORATION PROJECTS
North CarolinaDivisionof Water Quality
Wetlands1401 Certification Unit

Project Name: Westbrook L owgrounds Mitigation

Stream Name: UT to Mill Creek (JohannaCreek is the proposed new name).
DWQ Project Number:

Restoration Map Number:

Emregion, County and L ocation Information:

Inner Coastal Plain, Johnston County, from SR 1198 near Bentonville, NC to confluence
with Mill Creek

Coordinatesand USGS Quad Name: N35°21.459° W78°16.602° downstream section,
Newton Grove North Quad

G. Stream Classification Type (Rosgen):

The UT to Mill Creek in the project areastartsout as an E5 channel for the first 200 feet and

then changesto an incised G5 channel for the remaining project length. The referencereach is
upstream of the project reach above SR 1198 and isan E5/C5 channel.

moow>

L

H Lengthof Project: 4,118 linear feet
I Urban or Rural Catchment: Rural
J Catchmentsize: 1.18 sq mi at lower end of the project area
K. Who conducted the biological monitoring?Buck Engineering (Greg Priceand Jessica
Rohrbach)
L. Applicant Information:
1. Nameand Company: Environmental Banc Exchange (EBX)
2. TelephoneNumber: (410) 356-5159
3. Contact: GeorgeKelly
M.  Consultant Information:
1. Nameand Company: Greg Price, Buck Engineering
2. TelephoneNumber: (919) 459-9009
3. Email Address: gprice@buckengineering.com
N. Project Status.

Buck Engineering is preparinga Draft MitigationPlan for client review. Pre-construction
biological surveyshave been completed by Buck Engineeringand are summarized in the
MitigationPlan.

Photographs:

Project reach downstreamof SR 1198 Referencereach upstream of SR 1198



NC Division of Water Quality
Wetlands/401 Unit

April 29, 2002
Memorandum
To: John Dorney
From: Dave Penrose

Subject:  Review of the Draft Mitigation Plan for the Westbrook Lowgrounds Wetland and
Stream Mitigation Plan. Buck Engineering.

The Westbrook Lowgrounds mitigation site is located in Johnston County approximately one mile
east of the town of Bentonville. The plan calls for the restoration of approximately 4,121 linear
feet of Johannah Creek. In preparation for the application benthic macroinvertebrate samples
were collected from two sites; a reference reach above the proposed restoration and a site in the
existing channel which would be within the restoration reach (this site is called the project reach
in the report). Unfortunately these data did not accurately determine the need for this project as
the benthos data noted very little difference between the reference reach and the project reach.
These data were questioned and commented on by both Ronald Mikulak of EPA Region IV and
Garland Pardue of the Fish and Wildlife Service.

There are subtle differences in the structure of the benthic community that are not summarized
accurately, or completely, in the table in Table 6.1 of the mitigation plan. EPT taxa richness
values were slightly higher in the reference reach when compared to the project reach (10 versus
7). However, there is a very distinct shift in the composition of the EPT fauna between locations
suggesting that that stream functionality has been altered. Many EPT taxa that were common or
abundant in the reference reach were eliminated or reduced in number at the project reach.
These taxa include the mayfly Stenonema modestum, and the caddisflies Heteroplectron
americanum, Wormaldia and Lype diversa. These taxa are associated with large woody debris
(LWD) which they use for habitat. The fact that they were not collected downstream suggests
that LWD have been eliminated as a habitat. In some instances EPT taxa were replaced at the
downstream site but by more tolerant taxa. For example, Stenonema was the only abundant
mayfly upstream, whereas Leptophlebia was the only abundant mayfly downstream. We often
collect Leptophlebia in very low flow streams and have often found them in small first order
systems. Their abundance downstream in the project reach and their absence upstream
suggests that the hydrology of this stream has been modified.

Table 6.1 also notes very little difference between total taxa richness between the reference site
(28) and the project site (30). What table 6.1 does not illustrate is that 50% of the 30 taxa at the
project site are chironomidae (and only 28% were chironomidae at the reference reach).
Chironomidae are often considered tolerant organisms and Appendix 3 (not 6 as noted in the
text) notes that Cricotopus was abundant in the project reach but only rare at the reference reach.
If species level identifications were conducted it's very possible that this species of Cricotopus
may have affected the biotic index values, as many Cricotopus are extremely tolerant.

North Carolina Division of Water Quality; Wetlands/401 Unit
1650 Mail Service Center; Raleigh, NC 27699-1650
2321 Crabtree Bivd., Raleigh, NC 27604-2260
Telephone: (919) 733-1786; Fax: (819) 733-9959
http://h20.enr state.nc.us/ncwetlands



NC Division of Water Quality
Wetlands/401 Unit

Larry recalculated by hand the biotic indices that were listed in Table 6.1 in the mitigation plan
and got different values. He found that the numbers were slightly lower (better water quality) for
the reference site and somewhat higher (lower water quality) for the project site. The difference
in values may be due to the actual values used for calculation. | suspect that the values that
were used in the mitigation plan were not the same as those listed in the Standard Operation
Procedures document of DWQ.

Biotic Index Biotic Index EPT
Mitigation plan | New | Mitigation plan | New
Reference Site 5.4 4.5 4.8 4.7
Project Site 6.1 6.5 4.8 4.8

Finally it appears to me that the reference reach selected for this comparison is sediment
stressed. The photograph attached to the Biological Tracking Form (Appendix 3) clearly
illustrates a highly sinuous channel, but one that appears to be sediment stressed. | would
recommend that data from this monitoring location be compared to a regional reference location.

The biological data summary in Table 6.1 of the mitigation plan lists the data collected from two
sites as part of the application for this project. These data illustrate very subtle differences in the
benthic fauna of these two locations. However, there appear to be significant shifts in the
structure of the communities between sites that may reflect the biological functions of these two
sites. It appears to me that Table 6.1 in the mitigation plan does not accurately summarize the
shift in community structure between the two monitoring locations. Perhaps it would have been
more informative to have a more detailed discussion of these changes in the text of the mitigation
plan.

CC: Larry Eaton, Wetlands Unit

North Carolina Division of Water Quality; Wetlands/401 Unit
1650 Mail Service Center; Raleigh, NC 27699-1650
2321 Crabtree Bivd., Raleigh, NC 27604-2260
Telephone: (918) 733-1786; Fax: (919) 733-9959
http://h20.enr state.nc.us/ncwetlands



Appendix 4. Letters from the NC Natural Heritage Program and
NC Department of Cultural Resources



North Carolina Department of Cultural Resources

State Historic Preservation Office
David L. S. Brook, Administrator
Michael F. Easley, Governor Division of Archives and History
Lisbeth C. Evans, Secretary Jeffrey J. Crow, Director

October 23, 2001

Paul A. Webb

TRC Garrow Associates

501 Washington Street, Suite F
Dutham, NC 27701

Re:  Archaeological Survey Report, Westbrook low grounds & stream miu'gétion bank,
Johnston County, ER 01-97891, ER 02-7835

Dear Mr. Webb:

Thank you for your letter October 3, 2001, of transmitting the archaeological sutvey report by TRC
Garrow Associates for the above project.

We have reviewed the subject archaeological survey report and offer our comments. For purposes of
compliance of Section 106 of the National Historic Preservation Act, we concur that no properties eligible
for inclusion for the National Register of Historic Places will be affected by the proposed project. Sites
31JT344, 31JT345, 31JT346, 31JT347, 31JT348 and 31JT349 will be avoided according to current project
plans. Should these sites be affected by a change of plans, or by future development they should be tested
to determine their eligibility and establish mitigation plans, if necessary.

The report meets our guidelines and those of the Sectetaty of the Interior.

The above comments are made pursuant to Section 106 of the National Historic Preservation Act and the
Advisory Council on Historic Preservation’s Regulations for Compliance with Section 106 codified at 36
CFR Part 800.

Thank you for your cooperation and consideration. If you have questions concerning the above comment,
please contact Renee Gledhill-Earley, environmental review coordinator, at 919 /733-4763. In all future
communication concerning this project, please cite the above-referenced tracking number.

Sincerely,
¢ David Brook
“DB:kgc
Location Mailing Address Telephone/Fax
Administration 507 N. Blount St, Raleigh, NC 4617 Mail Service Center, Raleigh 27699-4617 (919) 733-4763 «733-8653
Restoration 515 N. Blount St, Raleigh , NC 4613 Mail Service Center, Raleigh 27699-4613 (919) 7133-6547 #715-4801

Survey & Planning 515 N. Blount St, Raleigh, NC 4618 Mail Service Center, Raleigh 27699-4618 (919) 733-4763 «715-4801



North Carolina
Department of Environment and Natural Resources
Division of Parks and Recreation "

Michael F. Easley, Governor NCDENR
William G. Ross Jr., Secretary

Philip K. McKnelly, Director

August 9, 2001

Mr. Christopher Huysman

Wetland and Natural Resource Consultants, Inc.
11 South College Ave., Suite 203

P.0.Box 224

Newton, NC 28658

Subject: Neu-Con Wetland Mitigation and Stream Restoration Sites, Johnston [Westbrook
Lowgrounds] and Jones [Marston Metts] counties

Dear Mr. Huysman:

The Natural Heritage Program has no record of rare species, significant natural communities, or
priority natural areas at the sites nor within a mile of the sites. Each of the two property
boundaries lie adjacent to sites identified as significant aquatic habitats, with rare aquatic animals
scveral miles downstream. The Marston Metts site borders the Trent River, and the Westbrook
Lowgrounds borders Mill Creek. In addition, the Westbrook site borders the State significant
Howell Woods preserve operated by Johnston Community College; this large preserve lies on the
north side of Mill Creek.

You may wish to check the Natural Heritage Program database website at
<www.ncspatks.net/nhp/search.html> for a listing of rare plants and animals and significant
natural communities in the county and on the topographic quad map. Please do not hesitate to
contact me at 919-715-8687 if you have questions or nced further information.

Sincerely,

oy 0l fr

Harry E. LeGrand, Jr., Zoologist
Natural Heritage Program

HEL/hel

1615 Mail Service Center, Raleigh, North Carolina 27699-1615
Phone: 919-733-4181 \ FAX:919-715-3085 \ Internet: www.enr.state.nc.us/ENR/

’AN BOUAL OPPORTUNITY \ AFFIRMATIVE ACTION EMPLOYER - 50% RECYCLED / 10% POST CONSUMER PAPER



Appendix 5. Existing and Design Cross-sections for Johannah Creek
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Appendix 6. DrainMod Input File Used to Model the Proposed
Restoration Practices of the Project Site



DRAINMOD .GEN File Used to Simulate the Proposed Restoration Hydrology.

**xx Job Title **=
EBX Westbrook Lowgrounds Mitigation Site - Design, 250 ft from stream
Smithfield Weather Data - Jan 1970 to Mid October 2001

*** Printout and Input Control ***

3 101 C:\DRAINMOD\outputs

***x Climate **x

100000 C:\DRAINMOD\WEATHER\SMITHFIELD_l970—2002.RAI

100000 C:\DRAINMOD\WEATHER\SMITHFIELD_l970—2002.TEM

2000 1 2001 12 3530 77 ©

2.01 2.32 2.10 1.72 1.23 1.00 .86 .82 .92 1.05 1.22 1.44
*** Drainage System Design ***

1 .00
40.00 136.49 15000.00 4.00 2.50 4.00 5.49 20.00
0 2.000000E-02 16000.000000
0 130.000000 10.000000 1.000000E-03
1 12.000000 150.000000 7500.000000 2.000000
120.00 1.00 .00

1120 1120 1120 1120 1120 1120 1120 1120 1120 1120 1120 1120
*kkk Onjlg *%*

183.060 5.00
10. 2.00 45. 2.00 70.25.00 140.30.00 183.30.00
99 .00

**x+ Trafficability **»
4 1 51 820
12321232 820
*kkx Crop ***
.190
410 818 30.00
410 818
11
11 3.00 416 3.00 54 4.00 517 15.00 6 1 25.00 620 30.00 718 30.00 820 20.00
924 10.00 925 3.001231 3.00
*** Wastewater Irrigation ***
0 11 10 1 6
00 00 090 00
7.00000 1.00000 .40 .40 .40 .40 .40 .40 .40 .40 .40 .40 .40 .40
WET *** Wetlands Information ***
1
76 309
30.0 29
COM *** Combo Drainage Weir Settings ***

0 0
[2 S}
[ 2w

W
[
IS

COO0OO0O0OOCO0OOOOOO0OOOOUODOCOOOOO
OO0V OO0 OOCO0O0OO0OOOCTOOOOOOCO
COO0COCO OO0 O0O0COOOO0O0DO0OOOOOO

WMOODOCQOQOO0OO0O0OOOO0OO0COTOOOTCOOCO

FPE *** Fixed Avg Daily PET for the month(cm) ***
1.00 1.00 1.00 1.00 1.00 1.00 1.00 1.00 1.00 1.00 1.00

MRA *** Monthly Ranking #***

0
FAC *** Daily PET Factors ***

0
STM *** Soil Temperature ***

ZA ZB TKA TKB TB TLAG TSNOW TMELT CDEG CICE

.000 . 000 -000 .000 .0 .0 -0 .0 .0 .0



Initial Soil Temperature
0
Initial snow depth(m) & density(kg/m3)
.00 .00
Freezing characteristic curve
0



Appendix 7. Reference Wetland and Stream Data



Delineation Performed by: Wetland and Natural Resource Consultants, Inc.
11 South College Ave, Suite 203
PO Box 224
Newton, NC 28658

Office Phone: (828) 465-3035

Fax: (828) 465-3050

WETLAND DATA FORM

ROUTINE WETLAND DETERMINATION
(1987 COE Wetlands Delineation Manual)

Project/Site: WESTBROOK REFERENCE SITE

Applicant/Owner:EBX NEUSE |
Investigator: HUYSMAN

Date: SEPTEMBER, 2001
County: JOHNSTON
State: NC

Do normal circumstances exist on the site?YES
Is the site significantly disturbed?NO
(Atypical situation)

Is the area a potential problem area?NQ No
(If needed, explain on reverse.)
VEGETATION
1. QUERCUS PHELLOS FACW TREE
2. ACER RUBRUM FAC TREE
3. LIQUIDAMBAR STYRAC. FAC+ TREE
4. QUERCUS NIRGA FAC TREE
5. QUERCUS MICHAUXII FACW- TREE
6. FRAXINUS PENNSYLVA. FACW TREE
7. MAGNOLIA VIRGINIANA. FCW+ SHRUB
8. ILEX OPACA FAC- SHRUB

Community ID: COASTALPLAIN SMALL STREAM

Transit ID:

Plot ID:

9. SAMBUCUC CANADENSIS FACW- SHRUB

10. LEUCOTHOE AXILLARIS FACW SHRUB
11. ARUNDINARIA GIG. FACW HERB
12. CAREX FAC+ HERB
13. JUNCUS EFF. FCW+ HERB
14. IMPATIENS CAPENSIS  FACW HERB
15. ONOCLEA SENSIBILIS FACW HERB

16. OSMUNDA CINNAMOMEA FCW+

Percent of dominant species that are OBL, FACW or FAC (excluding FAC-): 100%

Remarks: VEGETATION CONSISTENT WITH COASTALPLAIN SWAMP FOREST.

HYDROLOGY
[] Recorded Data (describe in remarks)
[ Stream, Lake or Tide Gauge

[] Aerial Photographs

[] Other

X No Recorded Data Available

Field Observations:

Depth of Surface Water:  NONE(in.)
Depth to Free Water in Pit: LESS 1(in.)
Depth to Saturated Soit: LESS 1 (in.)

Remarks:HYDROLOGY CRITERIA MET

Wetland Hydrology Indicators:
Primary Indicators:

[J Inundated

X Saturated in Upper 12 Inches
X Water Marks

L]

X

Drift Lines

Sediment Deposits
Xl Drainage Patterns in Wetlands
Secondary Indicators: (2 or more required)
X Oxidized Root Channels in

Upper 12 Inches

X Water-Stained Leaves
X Local Soil Survey Data
X
1

FAC Neutral Test
Other (explain in remarks)




SOILS

Map Unit Name
(Series and Phase):PANTEGO

Taxonomy (Subgroup):TYPIC UMBRAQUUALT

Project #

Drainage Class: POORLY DRAINED
Field Observations:
Confirm Mapped Type? SOIL. SURVEY

Profile Description:

Mottle Texture, Concretions,

Depth Matrix Color Mottle Colors

(ins.) Horizon (Munsell Moist) (Munsell Moist) Abundance/Contrast  Structure etc.

0-30 A 10YR 2/1 LOAM

30-50 BTG 10YR 4/1 FEW SANDY CLAY LOAM
50+ BC 10YR 4/2 SANDY LOAM

——h
=)
<
P
D
—

T

Hydric Soil Indicators:

Histosol
Histic Epipedon
Suifidic Odor

Reducing Conditions
Gleyed or Low-Chroma Colors

] [] Concretions

] [] High Organic Content in Surface Layer in Sandy Soil
[] [] Organic Streaking in Sandy Soils

[1 Aquic Moisture Regime X Listed on Local Hydric Soils List **

X Xl Listed on National Hydric Soils List

Y [] Other (explain in remarks)

Remarks: HYDRIC SOILS FIELD CONFIRMED

Wetland Determination
(yes or no)

Hydrophytic Vegetation Present? YES
Wetland Hydrology Present? YES
Hydric Soils Present? YES

Is This Sampling Point Within a Wetland? YES

Remarks:




Reference Reach Information for:

Johannah Creek Reference Reach - Johnston County, NC

Rosgen Stream Type E5/C5
Drainage Area (sq mi) 1
Reach Length Surveyed (ft) 165
Bankfull Width (ft) 9.7
Bankfull Mean Depth (ft) 0.8
Width/Depth Ratio 12
Bankfull Area (sq ft) 8
Bankfull Max Depth (ft) 1.1
Width of Floodprone Area (ft) 100
'5 Entrenchement Ratio >2.2
2 Max Pool Depth (ft) 1.5
-GE) Ratio of Max Pool Depth to 1.9
a Bankfull Depth )
Pool Width (ft) 8-10
Ratio of Pool Width to
Bankfull Width 0.8-1.0
Pool to Pool Spacing (ft) 16 - 59
Ratio of Pool to Pool Spacing 16-6.1
to Bankfull Width ) )
Bank Height Ratio 1
Meander Length (ft) 50
Meander Length Ratio - 5.2
c Radius of Curvature (ft) 15 - 27
% Radius of Curvature Ratio 1.5-2.8
% [Meander Belt Width (1) 14 - 20
Meander Width Ratio 1.4-2.1
Sinuosity 1.22
Valley Slope (ft/ft) 0.0027
Q2 WS Slope (ft/ft) 0.0022
S Pool Slope (ft/ft) 0.0005
Q. Ratio of Pool Slope to WS 0.23

Slope
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Appendix 8. Hydrologic Unit Code Service Area Map






Appendix 9. Credit Accounting Ledger Sheet
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Appendix 10. Sample Conservation Easement



DRAWN BY AND AFTER

RECORDING RETURN TO:
NORTH CAROLINA
COUNTY
THIS CONSERVATION EASEMENT (“Conservation Easement”) made this day
of , 2002, by and between , with an address of
(“Grantor”) and with an address of (“Grantee”).

The designation Grantor and Grantee as used herein shall include said parties, their
personal representatives, heirs, executors, successors and assigns, and shall include singular,
plural, masculine, feminine or neuter as required by context.

RECITALS

WHEREAS, Grantor owns in fee simple approximately ( ) acres of
certain real property situate, lying and being in County, North Carolina, and more
particularly as the Conservation Easement Area and Access Easement Area on the plat recorded
in Map , Page in the Lenoir County, North Carolina Registry of Deeds Exhibit
A (the “Property™);

WHEREAS, Grantor and Grantee recognize the conservation value of the Property in its
present state as a scenic, natural and rural area that has not been subject to significant
development and as a significant area that provides a “relatively natural habitat for fish, wildlife,
or plants or similar ecosystem” as that phrase is used in Section 170(h)(4)(A)(ii) of the Internal
Revenue Code;

WHEREAS, Grantor and Grantee further recognize the conservation and open space
value of the Property in its present state, the preservation of which (a) is pursuant to local, state
and federal government policy and will provide for scenic enjoyment of the general public and
(b) will yield significant public benefit;

WHEREAS, pursuant to the Mitigation Agreement between North Carolina Department
of Transportation ("NCDOT") and EBX-Neuse I, LLC, EBX-Neuse I, LLC paid Grantor to
restrict land use on the Property consistent with this Conservation Easement and EBX-Neuse I in
turn will be using the Property to mitigate unavoidable stream and wetlands impacts detailed in
one or more permits (the “Permits”) which may be issued hereafter by the United States Army
Corps of Engineers, Wilmington District (the "Corps") for Wetland and / or Stream impacts by
the North Carolina Department of Transportation ("NCDOT"), and

WHEREAS, Grantor has agreed to grant and convey a perpetual conservation easement

over the Property, thereby restricting and limiting the use of the Property on the terms and -
conditions and for the purposes hereinafter set forth;
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NOW, THEREFORE, for and in consideration of the covenants and representations
contained herein for other good and valuable consideration, the receipt and legal sufficiency of
which is hereby acknowledged, Grantor hereby unconditionally and irrevocably grants and
conveys unto Grantee, its successors and assigns, forever and in perpetuity a fully transferable
Conservation Easement of the nature and character and to the extent hereinafter set forth, over
the Property together with the right to preserve and protect the conservation values thereof, as
follows:

ARTICLE 1.
PURPOSES

The purposes of this Conservation Easement are to preserve and protect the conservation
values of the Property and the natural character of the Property. To achieve these purposes, the
parties hereto agree to the conditions and restrictions set forth hereunder.

ARTICLE II.
DURATION OF EASEMENT

This Conservation Easement shall be perpetual. This Conservation Fasement is an
easement in gross, runs with the land, is fully assignable, and is enforceable by Grantee, its
successors or assigns, against Grantor, Grantor’s personal representatives, heirs, executors,
successors and assigns, lessees, agents, invitees and licensees.

ARTICLE IIL
PROHIBITED AND RESTRICTED ACTIVITIES

Any activity on, or use of, the Property inconsistent with the purposes of this
Conservation Easement is prohibited. The Property shall be preserved in its natural condition and
restricted from any development that would impair or interfere with the conservation values of
the Property.

Without limiting the generality of the foregoing, the following activities and uses are
expressly prohibited, restricted or reserved unless otherwise authorized by the Corps:

A. Disturbance of Natural Features. Any change, disturbance, alteration or
impairment of the natural features of the Property or any introduction of non-native plants and/or
animal species is prohibited.

B. Construction and Residential Use. There shall be no constructing or placing of
any building, mobile home, asphalt or concrete pavement, billboard or other advertising display,
antenna, utility pole, tower, conduit, line, pier, landing, dock or any other temporary or
permanent structure or facility on or above the Property. Residential use of the Property is
prohibited.

C. Industrial and Commercial Use. Industrial and/or commercial activities, including
any right of passage used in conjunction with commercial or industrial activity, are prohibited on
the Property.
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D. Agricultural, Grazing and Horticultural Use. Agricultural, grazing, and
horticultural use of the Property is prohibited.

E. Silvicultural Use and Land Clearing. There may be no destruction or cutting of
trees or plants on the Property, except to control insects and disease or except as otherwise
provided herein. ’

F. Signage. Display of billboards, signs or advertisements is prohibited on or over
the Property, except the posting of no trespassing signs, signs identifying the conservation values
of the Property or other permitted use of the Property and/or signs identifying the Grantor as
owner of the Property and Grantee as the holder of a Conservation Easement on the Property.

G. Dumping or Storage. Dumping or storage of soil, trash, ashes, garbage, waste,
abandoned vehicles, appliances, machinery or hazardous substances, or toxic or hazardous waste,
or any placement of underground or aboveground storage tanks or other materials on the
Property is prohibited.

H. Mineral Use, Excavation, Dredging. There shall be no grading, filling, excavation,
dredging, mining or drilling; no removal of topsoil, sand, gravel, rock, peat, minerals or other
materials, and no change in the topography of the land in any manner on the Property, except to
restore natural topography or drainage patterns.

L Water Quality and Drainage Pattern. There shall be no activities conducted on the
Property that would be detrimental to water purity or any of the plants or habitats within the
Property or that would alter natural water levels, drainage, sedimentation and/or flow in or over
the Property, or cause soil degradation or erosion.

J. Subdivision. Subdivision, partitioning, or dividing the Property is prohibited.
K. Vegetative Cutting. Cutting, removal, mowing, burning, harming or destruction

of vegetation on the Property is prohibited except: (1) in instances where such activities are
deemed necessary for the health and safety of nearby residents or the general public, but only if
such activities are approved by the Grantee, (2) when considered necessary for the continued
maintenance of wetland functions as approved by the Grantee, or (3) mowing existing paths or
roadways.

ARTICLE 1V.
GRANTOR'S ADDITIONAL RESERVED RIGHTS

The Grantor and its personal representatives, heirs, executors, successors and assigns
hereby reserves the right to quiet enjoyment of the Property, the rights to ingress and egress to
the Property, the right to continue such uses as exist as of the date of this grant not inconsistent
with this Conservation Easement and as shown on the survey recorded in Map Book , Page

of the County Registry and the right to sell, transfer, gift or otherwise convey the
Property in whole or in part, provided such sale, transfer, gift or conveyance is subject to the
terms of, and shall specifically reference, this Conservation Easement and written notice is
provided to Grantee in accordance with the provisions herein below.
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It is expressly understood and agreed that Grantor, including but not limited to its licensees,
guests, employees, representatives, successors, heirs and assigns, retains the right and privilege,
which rights and privileges shall not be abridged and/or restricted by any conservation activities
by Grantee, its successors, heirs and assigns pursuant to this agreement, to continue as shown on
the survey recorded in Map Book , Page  of the County Registry
wildlife activities presently enjoyed on the property, specifically hunting, fishing, trapping and
hiking. Furthermore, it is understood and agreed that Grantor has established certain means of
ingress, egress, and regress on and through the property and certain other improvements for
purposes of hunting, fishing, trapping and hiking (i.e., deer stands, etc.) to permit Grantor to
enjoy these wildlife activities. Accordingly, Grantor, including but not limited to its licensees,
guests, employees, representatives, successors, heirs and assigns, shall remain entitled to
maintain these means of egress, ingress, and regress, and certain other improvements, in their
present condition without regard to the other terms and conditions contained herein.

ARTICLE V.
GRANTEE’S RIGHTS

Grantee is granted the right to preserve and protect in perpetuity the existing condition
of the Property. Consistent with these rights, Grantee may monitor the Property to ensure
compliance with the terms of the Agreement to ensure that the existing conditions of the
Property have not been altered. Grantee is also granted the right to enter the Property for the
purposes of implementing and monitoring the Property and otherwise monitoring compliance
with the term of this Agreement.

ARTICLE VL.
ENFORCEMENT AND REMEDIES

A. Upon any breach of the terms of this Conservation Easement by Grantor, its
agents, personal representatives, heirs, executors, successors, or assigns, which comes to the
attention of the Grantee, the Grantee may notify the Grantor in writing of such breach. The
Grantor shall have thirty (30) days after receipt of such notice to undertake actions that are
reasonably calculated to promptly correct the conditions constituting such breach. If the breach
remains uncured after thirty (30) days; the Grantee may exercise any, or all, or none of the
following remedies:

1. Institute suits to enjoin any breach or enforce any covenant by temporary
and/or permanent injunctions either prohibitive or mandatory and/or to
recover any damages from injury to any conservation values protected by
this Conservation Easement, including damages for the loss of scenic;
aesthetic, historic or environmental values and attorneys fees if Grantee
prevails; and

2. Require that the land be restored promptly to the condition required by this
Conservation Easement.
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B. The Grantee has the right, but not the obligation, to prevent any activity on or use
of the Property that is inconsistent with the purpose of this Conservation Easement. Grantee’s
remedies shall be cumulative and shall be in addition to any other rights and remedies available
to Grantee at law or equity. If Grantee, in its sole discretion, determines that circumstances
require immediate action to prevent or mitigate significant damage to the conservation values of
the Property, the Grantee may pursue its remedies without prior notice to Grantor, but shall
exercise reasonable efforts to notify Grantor.

C. No failure on the part of Grantee to enforce any covenant or provision hereof shall
discharge or invalidate such covenant or any other covenant, condition or provision hereof or
affect the right to Grantee to enforce the same in the event of a subsequent breach or default.

D. Nothing contained in this Conservation Easement shall be construed to entitle
Grantee to bring any action against Grantor for any injury or change in the Property resulting
from causes beyond the Grantor’s control, including, without limitation, fire, flood, storm, war,
acts of God or third parties, except Grantor’s lessees or invitees; or from any prudent action
taken in good faith by Grantor under emergency conditions to prevent, abate, or mitigate
significant injury to life, damage to property or harm to the Property resulting from such causes.

E. It is agreed by the parties hereto that the covenants, conditions, terms and
restrictions contained herein shall be binding upon the parties, their personal representatives,
heirs, executors, successors and assigns and shall continue as a servitude running in perpetuity
with the Property. It is expressly understood and agreed that Grantee shall have the absolute
right, from time to time, to assign, sell, transfer or encumber its right, title and interest in and to
this Conservation Easement and/or the Property, in whole or in part, as to all or part of the
Property, to any person or entity without the consent of Grantor.

ARTICLE VIL
PUBLIC ACCESS

The making and imposition of this Conservation Easement does not convey to the public
the right to enter the Property for any purpose whatsoever.

ARTICLE VIIIL
EXHIBIT, DOCUMENTATION AND TITLE

A. Legal Description. Exhibit A, identifying the Property, is attached hereto and
made a part hereof by reference.

B. Title. Grantor covenants and represents that Grantor is the sole owner of and is
seized of the Property in fee simple and has good right to make, declare and impose the aforesaid
Conservation Easement; that the Property is free and clear of any and all encumbrances, except
easements, leases, restrictions, rights of way, if any, and government regulations of record.
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ARTICLE IX.
MISCELLANEOUS

A. Subsequent Transfers. Grantor, for itself and his personal representatives, heirs,
executors, successors and assigns regarding the Property, further declares that the matters set
forth in this Conservation Easement shall run with the land comprising the Property and be
binding thereon, without the necessity to make specific reference to this Conservation Easement
in a separate paragraph of any subsequent lease, deed, or other legal instrument by which any
interest in the Property is conveyed.

B. Conservation Purpose.

1. Grantor, for itself, his personal representatives, heirs, executors,
successors and assigns, declares that this Conservation Easement is
established exclusively for conservation purposes, as defined in 26 U.S.C.
Section 170(h)(4)(a).

2. Grantor declares that the terms of this Conservation Easement shall
survive any merger of the fee and easement interests in the Property or any
portion thereof and shall not be amended, modified or terminated without
the prior written consent and written approval of the Grantee and the
Corps.

C. Construction of Terms. This Conservation Easement shall be construed to
promote the purposes of the North Carolina enabling statute set forth in N.C.G.S. § 121-34 et
seq., which authorizes the creation of conservation easements for purposes including the
conservation purposes of this Conservation Easement, including such purposes as are defined in
26 U.S.C. Section 170(h)(4)(A).

D. Recording. Grantee or Grantor shall record this instrument and any amendment
hereto or assignment of Grantee’s rights hereunder in the Registry of County,

North Carolina and may re-record it at any time as may be required to preserve its right under
this Conservation Easement.

E. Hazardous Waste. The Grantor covenants and represents that, to the best of
Grantor’s knowledge, no hazardous substance or hazardous or toxic waste exists nor has been
generated, treated, stored, used, disposed of, or deposited in or on the Property.

F. Notices. Any notices given under this Conservation Easement shall be in writing
and shall be delivered by depositing same in the U.S. Mail, certified, return receipt requested,
postage prepaid and addressed to the parties as set forth above, or to such other addresses any
such party may establish in writing to the others, pursuant to this notice provision.

G. Amendments. This Easement may be amended only by a writing, signed by
Grantor and Grantee, subject to approval of the Corps, and any such amendment(s) shall be
effective upon recording of such writing in the Registry of County, North Carolina.

H. Severability. Should any provision of this Conservation Easement be declared by

any tribunal of competent jurisdiction to be illegal, invalid or unenforceable, the legality, validity
and enforceability of the remaining parts, terms or provisions shall not be affected thereby, and
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said illegal, unenforceable, or invalid part, term, or provision shall be deemed not to be a part of
this Conservation Easement.

L Governing Law. This Conservation Easement shall be governed by and construed
in accordance with the laws of the State of North Carolina.

J. Headings. The headings contained in this Conservation Easement are for
reference purposes only and shall not affect the meaning or interpretation hereof.

K. Access Easement. In addition to the easement and other rights and privileges
granted by Grantor to Grantee and its successors and assigns pursuant to Article V of this
Agreement, Grantor hereby grants and conveys to Grantee and its successors and assigns a
perpetual, non-exclusive easement in, over and upon the area designated in Exhibit C for the
purpose of entering upon and using all or any portion of the Property to the limited extent
necessary to perform and enjoy the obligations imposed upon, and the benefits granted to,
Grantee and its successors and assigns with respect to the Property as provided in Article V of
this Agreement (the "Access Easement"). Grantee agrees that in the event Grantee enters upon
and/or uses all or any portion of the Adjacent Property pursuant to the Access Easement, it shall
do so in a manner that minimizes, to the extent reasonably possible, the interference with
Grantor's use and enjoyment of the Adjacent Property, and after any such entry and/or use, it
shall restore any portion of the Adjacent Property disturbed by Grantee to its condition prior to
such entry and/or use or as near thereto as is reasonably practicable, or to such other condition as
may be agreed upon by Grantor and Grantee.

L. Eminent Domain. If the whole or any part of, or any interest in, the Property be
acquired or condemned by eminent domain or like power for any public or quasi-public use or
purpose, then this Conservation Easement shall be subject to the applicable statutory and
common law authorities regarding the condemnation, but only as to the part of the Property or
interest in the Property so taken. All damages awarded for the acquisition or condemnation of
the Property, or any part or interest therein, shall become the sole and absolute property of the of
the owner of the interest in land acquired or condemned by eminent domain at the time of
consideration.
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TO HAVE AND TO HOLD unto , its successors and assigns forever. The
covenants agreed to and the terms, conditions, restrictions and purposes imposed as aforesaid
shall be binding upon Grantor, Grantor’s personal representatives, heirs, executors, successors
and assigns, and shall continue as a servitude in perpetuity with the Property.

IN WITNESS WHEREOF, the Grantor and Grantee hereto have set their hand and seals
and caused these presents to be executed in their respective names by authority duly given, and,
to the extent required, their corporate seal affixed, the day and year above first written.

GRANTOR:
(CORPORATE SEAL) By:
GRANTEE:
By:
(CORPORATE SEAL)
ATTEST:
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STATE OF NORTH CAROLINA, COUNTY OF

I , a Notary Public in and for the County and State
aforesaid, do hereby certify that personally came before me this day
and acknowledged that he is Secretary of , and that by authority
duly given and as an act of , the foregoing instrument was signed by

, its President, attested by himself as Secretary, and sealed with the
common seal of said corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and notaries seal this day
of ,200 .

Notary Public

My commission expires:

STATE OF NORTH CAROLINA, COUNTY OF

I, , a Notary Public in and for the County and State
aforesaid, do hereby certify that personally came before me this day
and acknowledged that he is Secretary of , and that by authority
duly given and as an act of , the foregoing instrument was signed by

, its President, attested by himself as Secretary, and sealed with the
common seal of said corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and notaries seal this day
of ,200 .

Notary Public

My commission expires:
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THE AMERICAN INSTITUTE OF ARCHITECTS

Bond #53SB103291475

AlIA Document A312

Performance Bond

Any singular reference to Contractor, Surety, Owner or other party shall be considered plural where applicable.

CONTRACTOR (Name and Address): SURETY (Name and Principal Place of Business):
EBX-Neuse I, LLC Travelers Casualty & Surety Company of America
10055 Red Run Blvd, Suite 130 Hartford, Connecticut 06183-9062

Owings Mills, MD 21117

OWHER (Name and Address):
North Carolina Department of Transportation
Room 462 Transportation Building -
P 0 Box 25201
Raleigh, NC 27611
CONSTRUCTION CONTRACT
Date: .
Amount: $6,742 »296.00
Description (Name and Location): Neu-Con Mitigation Project - Performance Agreement
with North Carolina Department of Transportation
BOND
Date (Not earliesr than Construclion Contract Date):  October 5, 2000
Amount: $6,742,296.00 .
Modifications to this Bond: None O See Page 3

CONTRACTOR AS PRINCIPAL SURETY

Company: {Corporate Seal) Company: {Corporate Seal)
EBX-Neuse I, LLC Travelers Ca;ua;ty & Surety Company of America
Signature: _%4 5/-/;&. Signature: __@U_l—_%_/iv‘_éﬂ?é_

Name and Title /n.,.;:;j% Name and Tile:Alex G. Roddey, Attorney-in-Fact

{Any additional signatures appear on page 3)

(FOR INFORMATION ONLY—Name, Address and Telephone)

AGENT or BROKER: OWNER'S REPRESENTATIVE (Architect, Engineer or
BB&T Givens & Williams Insurnace Services other party):

3975 Fair Ridge Drive, #110

Fairfax, VA 22033

Phone: 703-352-2222
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1 The Contractor and the Surety, jointly and severally.
bind themselves, theis heirs. executors, administrators.
successors and assigns 10 the Owner for the performance
of the Construction Contract, which is incorporated herein
by reterence.

2 if the Contractor performs the Construction Contract,

the Surety and the Conuactor shall have no obligation

under this Bond, except to pasticipate in conferences as
- provided in Subparagraph 3.1.

3 i there is no Owner Defauit, the Surety’'s obligation
under this Bond shall asise after:

3.t The Owner has notified the Contracior and the
Surety at its address described in Faragraph 10 below
that the Owner is considering declaring a Contractor
Default and has requested and attempted to arrange a
conference with the Contractor and the Surety to be
held not later than fifteen days after receipt of such
notice to discuss methods of perforring the Constsuc-
tion Contract. if the Owner, the Contractor and the
Surely agree, the Contractor shall be allowed a reason-
able ume 1o perform the Construction Contract, but
such an agreement shali not waive the Owner’s right, if
any, subsequently to declare a Contractor Default; and

32 The Owner has declared 3 Contractor Default and
formally tecminated the Contractor’s right to complete
the contract. Such Contractor Defauh shall not be de-
. clared earlier than twenty days after the Contractor and
the Surety have received notice as provided in Sub-
pavagraph 3.1; and
33 The Owner has agreed 10 pay the Balance of the
Contract Price 10 the Surety in accordance with the
terms of the Construction Contract or 10 3 contractor
selected to perform the Construction Contract in 2¢ccor-
dance with the terms of the contract with the Owner.

4 When the Owner has satisfied the conditions of Para-
graph 3. the Surety shali promptly and 5t the Surety’s ex-
perise take one of the following actions:

4.1 Arrange for the Contractor, with consent of the
Owmer. to perform and complete the Construclion
Contract; or

4.2 Undertake to perform and complete the Construc-
tion Contract itself, through its agents or through inde-
pendent contractors; or

4.3 Obtain bids or negotiated proposals from
qualified contractors acceptable to the Owner for a
contract for performance and completion of the Con-
struction Contract, arrange for a contract 10 be pre-
pared for execution by the Owner and the conlsactor
selected with the Owner’s concusrence, to be secured
with performance and payment bonds executed by a
qualified surety equivalent to the bonds issued on the
Construction Contract, and pay 10 the Owner the
amount of damages as described in Paragraph 6 in ex-
cessof the Balance of the Contract Price incusred by the
Owner resulting from the Contractos’s default: or

4.4 Waive its right to perform and complete, arrange
for completion, or obtain a new contracior and with
reasonable promptness under the circumstances:

.1 After investigation, determine the amount for

which it may be liable 10 the Owner and. as
soon as practicable after the amount is deter-
mined, tender payment therefor 1o the
Owner: or

.2 Deny liability in whole or in par and noiify the
Owner citing reasons therelor.

5 tfthe Surety does not proceed as provided in Paragraph
4with reasonable promptness, the Surety shall be deemed
to be in default on this Bond fifieen days after receipt of an
additional written notice from the Owner 10 the Surety
demanding that the Surety perform its obligations under
this Bond. and the Owner shall be entitled to enfosce any
remedy available ta the Owner. Iif the Surety proceeds as
provided in Subparagraph 4.4, and the Owner refuses the
payment tendered or the Surety has denied Kability, in
whole or in parnt, without further notice the Owner shall be
envitled 10 enforce any remedy available to the Owner.

& After the Owner has terminated the Contractor’s right
to complete the Construction Contract; and if the Surety
elects 10 act under Subparagraph 4.1, 4.2, or 4.3 above,
then the responsibilities of the Surety to the Owner shall
not be greater than those of the Contractor under the
Construction Contract, and the respansibilities of the
Owner to the Surety shall not be greater than those of the
Owner under the Construction Contraqt. To the kmit of the
amount of this Bond, but subject 10 commitment by the
Owner of the Balance of the Contract Price 1o mitigation of
costs and damages on the Construction Contract, the Sure-
ty is obligated withoct duplication for:

6.1 The respomsibilities of the Contractor for correc-
tion of defective work and complation of the Canstruc-
tion Contract;

6.2 Additional legal. design professional and delay
costs resulting from the Contractor’s Default, and.re-
sulting from the actions or failure 10 act of the Surety
under Paragraph 4; and

63 iiquidated damages, or if no liquidated damages
are specified in the Construction Contract, actual dam-
ages caused by delayed performance or non-perfor-
mance of the Contractor.

7 The Surely shall not be tiable to the Owner or others for
obligations of the Contractor that are unrelated to the Con-
struction Contract, and the Balance of the Contract Price
shall not be reduced or set off on account of any such
unrelated obligations. No right of aclion shall accrue on
this Bond to any person or entily other than the Owner or
its heirs, executors, adminisiralors or successors.

8 The Surety hereby waives notice of any change, includ-
ing changes of time, 10 the Construction Contract or to
related subcontracts. purchase orders and other obliga-
tons.

9 Any proceeding, legal or equitable. under this Bond
may be instituted in any coun of competent jurisdiction in
the tocation ia which the work os part of the work is located
and shall be instituted within two years aftes Contractor
Default or within two years alter the Contractor ceased
working or within two years after the Surety refuses or fails
to periorm its obligations under this Bond. whichever oc-
curs first. H the provisions of this Paragrapbh are void or
prohibited by law, the minimum period of limitation avail-
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able to sureties as a defense in the jurisdiction of the suit
shall be applicable.’

18 Notice to the Surety, the Owner or the Contractor shall
be mailed or delivered to the address shown on the sig-
nature page. .

11 When this Bond has been fumished to comply with a
statutosy or other legal requirement in the location where
the construction was to be performed, any provisionin this
Bond conflicting with said statutary or legal requirement
shall be deemed deleted herefrom and provisions com-
forming to such statutory or other legal requirement shall
be deemed incorporated herein. The intent is that this
Bond shall be construed as a statutory bond and not as a
common law bond.

12 DEFINITIONS

121 Balance of the Contract Price: The total amount
payable by the Owner to the Contractor under the
Construction Contract after all proper adjustments
have been made, including allowance to the Con-

MODIFICATIONS TO THIS BOND ARE AS FOLLOWS:

tractor of any amounts received or to be received by
the Owner in settlement of insurance or other daims
for damages to which the Contractor is entitled, re-
duced by all valid and proper payments made to oron
behalf of the Contractor under the Construction Con-
tract.

12.2 Construction Contract: The agreement between

" the Owner and the Contractor identified on the sig-
nature page, induding all Contract Documents and
changes thereto.

12.3 Contractor Default: Failure of the Contractor,
which has neither been remedied nor waived. to per-
form or otherwise to comply with the terms of the
Construction Contract.

12.4 Owner Defauit: Failure of the Owner, which has
neither been remedied nor waived. to pay the Con-
tractor as required by the Construction Contract or to
perform and complete or comply with the other terms
thereof.

{Space is provided below for additional signatures of added parties, other than those appearing on the cover page.)

CONTRACTOR AS PRINCIPAL

Company: {Corporate Seal)

Signature:
Name and Titie:
Address:

SURETY

Company: (Corporate Seal}

Signature:
Name and Title:
Address:
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TRAVELERS CASUALTY AND SURETY COMPANY OF AMERICA
TRAVELERS CASUALTY AND SURETY COMPANY
FARMINGTON CASUALTY COMPANY
Hartford, Connecticut 06183-9062
TRAVELERS CASUALTY AND SURETY COMPANY OF ILLINOIS
Naperville, Dlinois 60563-8458 .

POWER OF ATTORNEY AND CERTIFICATE OF AUTHORITY OF ATTORNEY(S)-IN-FACT

KNOW ALL PERSONS BY THESE PRESENTS, THAT TRAVELERS CASUALTY AND SURETY COMPANY OF
AMERICA. TRAVELERS CASUALTY AND SURETY COMPANY and FARMINGTON CASUALTY COMPANY,
mmwmmmamwammmmmoﬁmmmmww
County of Hartford, Suate of Connecticut, and TRAVELERS CASUALTY AND SURETY COMPANY OF ILLINOIS, a
coxpomﬁondulyorganimdundnrﬂ:lawsofmcsumdmhmis,andhavingilsptincipaldﬁccinﬁeCityofNapewﬂlc, County of
DuPage, State of Ilinois, (hercinafier the “Companies®) hath made, constituted and appointed, and do by these presents make,
constitute and appoint: Patrick A, Givens, Sidocy H. Williams, ITI, Ernest DeContl, Jr., Philip A. Colclough, Jr., Alex G.
Roddey or Dorothy J. Outlaw * *

of Fairfax, VA, their truc and lawfal Attomey(s)-in-Fact, with full power and authority hereby conferred to sign, execute and
acknowledge, at any place within the United States, o, if the following line be filled in, within the area there designated

the following instrument(s):

by his/her solc signature and act, any and all bonds, recognizances, contracts of indemnity, and other writings obligatory in the
nature of a bond, recognizance, or conditional undertaking and any and all consents incident thereto

and to bind the Companies, thereby 2s fully and to the same extent as if the same were signed by the duly authorized officers
of the Companies, and all the acts of said Attorney(s)-in-Fact, pursuant to the authority herein given, arc herchy ratified and
confirmed. )

This appointment is made under and by authority of the following Standing Resolutions of said Companies, which Resolutions are
now in full force and effect: :

.OTED: That the Chairman, the President, any Vice Chairman, suy Executive Vice President, sny Senior Vice President, any Vice President, any
Second Vice President, the Treasurer, any Assistant Treasurer, the Corposate Sccretary or any Assistagt Sccretary may appoibt Attorneys-in-Fact
wmmmﬁraﬂde&mmegﬁmeaﬂMshﬁwhmﬁm of authority mxy presaribe
tosigxwiththe(:mqnny’smandsalm&w:wmmmiw,mmmiﬁmobﬁgamh
thcnﬂeofabond.mm.umﬁwmmdmﬁnﬁm«kMMathmmmm
appointee and revoke the power given him or her.

VOTED: That the Chairman, the President, any Vice Chsirman, any Bxecutive Vice President, any Senior Vice President or any Vice President
may delegate all or any part of the foregoing authority to oae or morc officers or cmployees of this Company, provided that cach such delegation is
in writing and a copy thercof is filed in the office of the Secretary.

VOTED: me,wwdw,mwﬁgﬁﬁmhhmdammum&ﬁm
mmmshﬂbevﬂidmdhhﬁngnpmﬂn&mpmywhm(a)signdby&cmnyVicedninnm.anyEmmﬁveVieersident,my
Senioﬂﬁcel’xddmlormyVmMmyWVuMﬂem.mymw,mcww“my
mwmwmmwmﬂmWsﬂWamwwm,u(b)dulycxccnted(mderseal.if
mqnimd)bymu-meAﬂun:ys-in—FmﬁmdAguﬂspmmmmepmmrpmaibedinlﬁsahacaﬁﬁweormdrwﬁﬁcdcsofmﬁmﬁlym
by one or more Company officers pursuant to a written delegation of authorily.

This Power of Attarncy and Cextificate of Antherity is signed and sealed by facsimile under and by autherity of the following
Standing Resolution voted by the Boards of Directors of TRAVELERS CASUALTY AND SURETY COMPANY OF
AMERICA, TRAVELERS CASUALTY AND SURETY COMPANY, FARMINGTON CASUALTY COMPANY and
TRAVELERS CASUALTY AND SURETY COMPANY OF ILLINOIS, which Resolution is mow in full force and effect:

VOTED: That the signatwe of exch of the following officers: President, any Exccutive Vice President, any Senior Vice President, any Vice
President, any Assistant Vice Presadent, any Secretary, any Asst Secretary, and the scal of the Company may be affixed by facsimile to any
mwomemmmmmmmmwﬁmmmmcMmh
mmdmmmmmmmmmmhmmwmmmmam

mwﬁﬁmmmwmmwsdm&uﬁddwm&wmmysnchpowermammdmd
; ﬁﬁdbysuchfacs’nﬁlcsipabncnﬂfacsixﬁleseulshﬂbevaﬁdanﬂbindingmmchnpmyinmcﬁxunewimtapeamanybaﬂur
" adertaking to which it is attached.
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(N WITNESS WHEREOF, TRAVELERS CASUALTY AND SURETY COMPANY OF AMERICA, TRAVELERS

‘ASUALTY AND SURETY COMPANY, FARMINGTON CASUALTY COMPANY and TRAVELERS CASUALTY AND
SURETY COMPANY OF ILLINOIS have caused this instrament to be signed by their Senior Vice President, and their corporate
seals to be hereto affixed this 215t day of September, 1999.

STATE OF CONNECTICUT TRAVELERS CASUALTY AND SURETY COMPANY OF AMERICA
TRAVELERS CASUALTY AND SURETY COMPANY
}SS. Hartford FARMINGTON CASUALTY COMPANY

TRAVELERS CASUALTY AND SURETY COMPANY OF ILLINOIS

COUNTY OF HARTFORD

On this 21st day of September, 1999 before me personally came GEORGE W. THOMPSON to me known, who, being by me duly
sworn, did depose and say: that he/she is Senior Vice President of TRAVELERS CASUALTY AND SURETY COMPANY OF
AMERICA, TRAVELERS CASUALTY AND SURETY COMPANY, FARMINGTON CASUALTY COMPANY and
TRAVELERS CASUALTY AND SURETY COMPANY OF ILLINOIS, the corporations described in and which executed the
above instrument; that he/she knows the scals of said corporations; that the seals affixed to the said instrument are such corporate
seals; and that he/she executed the said instrement on behalf of the corporations by authority of his/her office under the Standing
Resolutions thereof.

Moane ¢ ATreantt
My commission expires June 30, 2001 Notary Public
Marie C. Tetreault

CERTIFICATE

I, the undersigned, Assistamt Secretary of TRAVELERS CASUALTY AND SURETY COMPANY OF AMERICA,
TRAVELERS CASUALTY AND SURETY COMPANY and FARMINGTON CASUALTY COMPANY, stock corporations of
the State of Connecticut, and TRAVELERS CASUALTY AND SURETY COMPANY OF ILLINOIS, stock corporation of the
State of Wlinois, DO HEREBY CERTIFY that the foregoing and attached Power of Attorney and Certificate of Authority remains in
fuil force and has not been revoked; and furthermore, that the Standing Resolutions of the Boards of Directors, as set forth in the
Certificate of Authority, are’1iow in force. - — = =

Signed and Sealed at the Home Office of the Company, in the City of Hartford, State of Connecticut. Dated this 5th day of
October . 2000.




TRAVELERS CASUALTY AND SURETY COMPANY OF AMERICA
General Agreement Hartford, Connecticut 06183

Of Indemnity

This General Agreement of indemnity (‘Agreement’) is entered info by the undersighed (indemnitor”) and Travelers Casualty and
Surety Company of America {‘Company”), witnesseth:

mms.mmwawonmm“ess.mhmmhmbmmdmyhereaﬂerbemqulredby.for.oronbehalfof
mek\demﬂworanyoneofmofﬂ\epmﬁesinbdedhﬂ\edasigndon indemnitor. Application has bean made and will hereafter
be made to the Company to execute such Bonds. Asapmemﬁsﬁ&bheexewﬁonofsud\eonds,mmwammquhesmmplala
indemaification.

NOW,THEREFORE.asanindu:ementbmaCmpanymdhconsiduaﬁonofmammuﬂonanddeﬁverybymemmpanydomor
mmm.mmmmmdvdmbbwmmmmamﬂomdo,fmw.mm, axecutors, administrators
mmmmmgwmmmymmx

1. Oefinitions: "Bond™ mmammmmm«ﬂmmwmwmme

dWMMmMMbNMdmm&)wmmmmwmm
p:ocaetingovagveemelltofbammmy. jp. insolvercy, Wumﬂymmm
Indsmihrm:.beoom!egalymwmewtis' % .isoouvﬁdofaiebw.ordsappeasmdmmbehmd:(l)a\y

when made.

2. Payment of Premium: mmmmbmwamwmmmmwmm
mmw.mmmsmmwmhmmmmm

tademnification and Hold Harmless: mmaﬂmte.mamﬁyandmmemmﬂessﬁvmmd

. 4. Claim Settioment: mmmmmmhnmm.mmmwmmmmmy
- m«mmmmwmmmmmmmwmmmmm
mappeued.mdnsdedsbnshanbemmmvewonhehdumﬁm An itemized statement thereof swomn © by an
W&mmmamdmmammwmmwmmdmmmmm
tndemnilor’s liabiity. mwwmmnmmwmwwmwnmmmum
neoemyorexpedienttomakesuchpaym ;

demand made against the Company on any Bond. ummmﬁagaesmpaymewy,mdemmd.ananmmt
mmmmm‘wmmasewormFm These sums may be used by the Company 1o pay
such claim orbaheldbymeOmpauyasmﬂmdswml' against any foss, claim, fiability or unpaid premium on any Bond. The
Cmnpanysha!havamaxybhwest.orpmvde' interest on the deposit.

6. Remedies: hMMMammmm.wmmmmadmmmm
gmhawmamomamecmmmanmm&ammwofalduwmrsplam.mols,vwms.
nad\huy.emﬁpma\landmiah.hbeemcﬁveasofﬂwdaedwd\mm in addition, in the event of a Defaull, the
c‘mnparlyshaltiavearigﬂatitssolediwwm:

{a) Teke possession of the work under any Contract and to complete smid Coniract, or cause, or consent. to the completion
thereof;

{b) Take possession of the Indemnitor's equipment, tools, machinery, vehicles, materials, office equipment, books, records,
dowmems,andsuppnesauhesiteofmewotkofelsendmmdtﬁlizememformemnm&eﬁonofmaworkunderthe
Contracts without payment for such use;

(c) Assert or prosecute any right or claim in the name of the Indemnitor and to settie any such right or claim as the Company
saas fit;
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10.

1.

12

13.

14.

1.

(d) Execute in the name of the Indsmnitor any instruments deemed necessary or desirable by the Company to: (@)provide the
Company with tile to assets, (b)take immediate possession of Contract funds whether eamed or uneamed, (c)coflect such
sums as may be due Indemnitor and to endorse in the name of the indemnitor, and (d)collect on any negotiable instruments;

(e) Take possession of the Indamnitor's rights, title and interest in and to al Contracis, subcontracts let and Insurance ;ioﬁcies in
connection therewith;

{f) Be subrogated to all the rights, remedies, properties, funds, securities and receivables of the Indemnitor on said Contract or
any other contract of Indemnitor and have the right to offset losses on any Contract or Bond against proceeds, funds, or
property due from another contract or Bond.

Joint and Several Liabllity: The obligations of each indemnitor hereunder are joint and saveral. The Company i authorized to
settle with any one or more of the indemnitors individually, and without referenca to tha others, and such settiement shall not bar
or prejudice actions against or affect the lability of the others.

Decline Execution: The Company has the right to refuse to provide any Bond, including final Bonds where the Company
provided a bid bond, without incurring any fiablity whatsoever to Indemnitor.

Trust Fumd: All payments due, received for or on account of any Contract shall be held in trust as trust funds by indemaitor for
the benefit and payment of all obligations for which the Company as beneficiary may be liable under any Bond issued by the
Company. Company may open a tust account or accounts with a bank for the deposit of the trust funds. Upon demand,
Indlemnltor shall deposit therain all trust funds recelved. Withdrawals from such trust accounts shall require the express cansent
of the Company.

Books, Records and Credit: Indemnitor shsll fumish, and the Company shall have the right to free access at reasonable times
o alt the books, records, documents, and accounts of Indemnitor for the purpose of examining and copying them. Indemnilor
expressly authorizes Company access to its credit records for underwriting purposes as well as, upon the establishment of a
reserve, debt collection.

Attomay in Fact: indemnitor constitutes, appoints and designates the Company as their attorney in fact with the right, but not the
obligation, to exercise all rights of the Indemnitor assigned or granted to the Company and to execute and defiver any other
assignments or documents deemed necessary by the Company to exercise its rights under this Agreement in the name of the
indemnitor.

Security Intorest: Assocumy.m’ummmygmsmmmamqmmaﬂdmmmnmmﬂay,
vehicles, tools, and material, as well as sums due or to become due in connection with any contract This Agreement shall
constilute a Security Agreement and a Finsncing Stalement for the benefit of the Company in accordance wilth the Uniform
Commertial Code and all similar stalutes and may be filed by the Company without notice to perfect the securily interest granted
herein. The Company may add schedules or other documents to this Agreement as necessary. Tha securily interests are
effective as of the date of each Contract for that Contract.

Termination: This is a confinuing Agreement which remains in full force and effect until terminated. The sole method ava2able to
an Indemnitor to terminate its parficipation in this Agreement is by giving wiitten notice fo the Company of the Indemnitor’s intent
to terminate. The "Termination Date" shail be 30 days after the Company recelves such notice. Tha obligation and liability of the
pmicu!arlndamﬂorgmgmhmieeshaﬂbemmdbﬂondsﬁwﬁshedbebteﬁ\eTennlnaﬁonDate. :

Other Sureties: If the Company procures the execution of Bonds by other sureties, executes Bonds with cosureties or ohtains
reinsurance, the provisions of this Agreement inure to the benefit of such other surety, cosurety or reinsurer.

Nature of Rights: If any provision or portion of this Agreement shall be unenforcaabl, this Agreement shall not be void, but shail
be constusd and enforced with the same affect as though such provision or pottion were omitied. Assent or refusal to assent to
changasinmyConhadorBoMby&eCompmwsMﬂrﬂdfedﬂwobﬁgaﬂomdﬂehdemthmeComy. The
Company'srighsunderhisAgmMaahaddﬁionmwoterﬁghtsofmeOoupanyhoweverdemed. The rights and
remedies afforded to the Company by the terms of this Agreement can only be modified by a rider in wriling to this Agreement
signed by an authorized representative of the Company. ¥ any Indemnitor fails to execute or improperly executes this Agreement,
such failure shall not affect the obligations of any Indemnitor, The failure o sign or the improper execution of a Bohd shall not
affect the Company's rights under this Agreement.

16. Addendum 1 attached regarding Limited Indivdual Indemnity Rider.

WE HAVE READ THIS INDEMNITY AGREEMENT CAREFULLY. THERE ARE NO SEPARATE AGREEMENTS OR
UNDERSTANDINGS WHICH IN ANY WAY LESSEN OUR OBLIGATIONS AS ABOVE SET FORTH.

of

IN TESTIMONY HEREOF, the Indemnitors have hereunto set their hands and fixed their seals this day

$-5007 (11-97)
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PRINT OR TYPE NAMES UNDER EAGH SIGNATURE.
EACH INDEMNITOR'S SIGNATURE MUST BE ACKNOWLEDGED BY A NOTARY WHO [S NOT AN EMPLOYEE OR
FAMILY MEMBER OF AN INDEMNITOR. s )

CORPORATE or PARTNERSHIP INDEMNITORS

. (Seal)
Print Name BX-NEUSE, {LLC

And Tiie OfficerParinet’s Georgs W. Kelly
Name
Tite Membar
Phone# and Address 10055 Red Run Bivd., Sute 130, Owings Mills, MD
21117-4880
aost  CN28A HMorgen A
o T ore~ M Ay T Print Envi Banc & Exchange, LLC
AdTe C Ec) OfficedPartner’s Georga W. Kelly
Name
Title Member
Phane #and Address 10055 Red Run Bivd., Sulte 130, Owings Mills, MD
21117-4860
et Pl e onny 8y Z«a (Sea)
Print i Prnt Pomry Wi uc
Name Ir/
And Tle OficerPartnes’s Ely J. Peny. i 1
Name (=S
Tt Mderisar My,
Phons # and Address 518 Plaza Kinston, NC 28503
Attest
Print
Name
And Tite OfficerfPartner’s Eiy J. Peny. X ), g (Y
Tlle - Merabier r‘S-‘A«J(‘ E%
Phone # and Address 518 Plaza Boulevard, Kinston, NC 28503
Attest By {Seal)
Print Print Company Name
Name
And Title Officer/Pariner’s
Tite
Phone # and Address
INDIVIDUAL INDEMNITORS (Including Sole Proprietorships)
Atest By
Print Print Name
Nams
SS#
Address
Attest By
Print Print Name
Name ss#
Address
Attest 8y
Print Print Name
Nama

S-5007 (11-87)
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SS#
Address

_Atest By .
Print Print Name
Name
SS#
Address
Aftest By
Print Print Name
Name
SS#
Address
Atost By
Print Print Namo
Name
SS#
Address

Lewose Onthis__ /ol 7 day of Q,ﬁé.:t

inthe X4 ,befmempersonallyappeamd JZT personally known or
pmventomehbethepotsonwlnsemissubsuibedb instrument # and acknowledged to me all that he/she

mumdsnmhmammm.mmwmmmmmmmmmdm
Uty Lomorirsins Hipinn. 11705
Seal

of Zd%& , 5 g.z day of QJD&.@

On this %

ey - el Ja personafly known or
pmvanmmmbemepe.son-msemismmnmmmqﬂmmmamws‘e
ammmhmmm.mmwmmmmmummmmam

Witness my hand icial seal i %b W %’A&w }1/7_0\{
Signature! 1 Seal

State of . County of __, Onthis day of

n the year, , before me parsoﬂally_appeared personally knawn aor

the person acted, executed the instrument.

Witness my hand and official seal

Signature Seal

State of . County of L Onthis day of

in the year ,befwamepetsonaﬂyappeared personally known or

pmmtometobemepmmnmsembmbwibedmmeMiWMaMdgedbmaumwm

executedhesarmhhismerauﬁ\oﬁzedcapady.andﬁdbyiﬂersignanmmmmskummeeuiyuponbdmﬁofwmm
mepersonacled.exemtedmemstmnmt
Witness my hand and official seal

Signature Seal

S.5007 (11-97) Page 4 of 5



Siate of . Gounty of . Onthis day of

in the year, , bafore me personally appeared personally known or
mmmmmmmkammummnmwmmbmamwm
execuled the sama in his/her authorized capacily, and that by his/her signatire on the instrument the entity upon behalf of which
the parson acted, executed the instrument.

Wilness my hand and official seal

Signature Seal
State of , County of , Onthis day of
in the year, , before me personally appearad personally known or

mbmb%MmmembmmmmmbmmwﬂMm
executed the same in his/her authorized capadity, and that by his/hes signature on the instrumert the entity upon behalf of which
the person acted, executed the instrumant.

Witness my hand and official seal

Signature, Seal

$-5007 (11-97) Page 5of 5



B Bond 5358103291474

PERFORMANCE BOND

KNOW ALL MEN BY THESE PRESENTS, that we, EBX-Neuse I, LLC , & Principal, and
TRAVELERS CASUALTY AND SURETY COMPANY OF AMERICA, licensed to do busincss in the State
of Coonecticut, as Swrety, arc beld and fiouly bound uno North Carolina

Department_of Transporation (Obligee), in the
sum of Three Hundred Seventeen Thousand, lhree hun red Thirty Four & (

peoal

($.317,334.00 ) Dollars, lawful moncy of the United States of America, for the payment of which sum,
well and truly to be madc, the Principal and Surcty do bind themsclves, their hers, executors, aduoinistrators,
and successors and assigns, jointly and severally, frmly by thess presents. o

THE CONDITION OF THIS OBLIGATION IS SUCH, !hatwhamstheabowbmnﬂmhhcipﬂhsmeﬂ
into a certain written Contract with the above namod Obligee, effective the ___ day of ,

———, &ad twminating te ___ day of . , for
Neu-Con Mitigation Project - Monitoring Agreement with North Carolina

Department of Transportation: and more fully
describod in said Contract, a copy of which is attached, which Agreement is made a part hereof end
incosporated herein by reference, except that nothing said thercin shall aher, ciarge, expand or otherwise

modify the term of the bond as set out below.

NOW, THEREFORE, if Principal, its executors, administrators, successors and assigns shall promptly and
faithfully perform the Contract, sccording to the tesms, stipulations or conditions thereof, then this obligation
shall become mull and void, otherwise o remain in full force and effect. This bond is executed by the Surety
and sccepted by the Obliges subject to the following express condition:

Notwithstanding the provisions of the Contract, the term of this bond sball apply from April 1 N
2000, until _December 31, 2007 , and may be extended by the Surety by Continuation Certificate.
However, ncither nonrencwal by the Surety, nor the failure or inability of the Principal to filc a replacement
bond in the event of nonrenswal, shafl itself constitute a loss to the obligee recoverable under this bond or any
rencwal or continuation thereof. The liability of the Surety under this bond and all contination certificates
issued in connection therewith shall not be cumulative and shall in no event exceed the amount as set fosth in
this bond or in any additions, riders, or endorsements propesly issued by ths Surety as supplements thexcto.

Sealod with our scals nd dated this 5thdsy of_October . 2000,

EBX-Neuse I, LLC

(@rincipal) (Seal)

(Witness) “ronery mumih (Tito)

/\ T Casually and Surety Company of America
Mm%@z@ Zg,% Retle .
/ (Attest) Alex G. RoUdSY,  (AwamcylinFach)

Agreed and acknowledged this ___day of ,

§-5025 (7/98)



TRAVELERS CASUALTY AND SURETY COMPANY OF AMERICA
TRAVELERS CASUALTY AND SURETY COMPANY
FARMINGTON CASUALTY COMPANY
Hartford, Connecticut 86183-9062
TRAVELERS CASUALTY AND SURETY COMPANY OF ILLINOIS
Naperville, Hliuois 60563-8458 :

POWER OF ATTORNEY AND CERTIFICATE OF AUTHORITY OF ATTORNEY(S)-IN-FACT

KNOW ALL PERSONS BY THESE PRESENTS, THAT TRAVELERS CASUALTY AND SURETY COMPANY OF
AMERICA, TRAVELERS CASUALTY AND SURETY COMPANY and FARMINGTON CASUALTY COMPANY,
mmomﬁmdeyoxgaﬂmdundﬁ&ehmofmeSdeonmcﬁathaﬁngmdrpindpﬂoﬁcsmthcﬁtyoﬂhnford,
Countyofﬂanford.SmcofConneaim.aM'mAVELmSCASUALTYANDSUREHCOMPANYOFHJJNOIS,a
coxpomﬁmdndyorganimdunderthehwsoﬁheSmofmimis,andbavingitsprimipalomminihedtyofﬂapuvﬂlc.()ountyof
DuPage, State of Illinois, mmmmwmm,mmmwmwwmmm
constitute and appoint: Patrick A. Givens, Sidney H. Williams, 0, Erucst BeCounti, Jr., Philip A. Colclough, Jr., Alex G.
Roddcy or Dorothy J. Outlaw = *

~of Fairfax, VA, their true and Tivful Attomey(s)-in-Fact, with full power and authority hercby conferred to sign, execute and
acknowledge, at any place within the United States, or, if the following line be filled in, within the arca there designated

the following instrument(s):
byhislhctsolcsigmuneandaa.anyandallbonds.mcognimnc&s,cowaﬂsofindcmnity,andotmrwﬁﬁngsobﬁgamry in the
matere of 2 bond, recognizance, or conditional uadertaking and any and all consents incident thereto

and to bind the Companies, thereby as fully and to the same extent as if the same were signed by the duly authorized officers
of the Companies, and all the acts of said Attorney(s)-in-Fact, pursuant te the authority herein given, are hereby ratified and
confirmed.

This appointment is made under and by authority of the following Standing Resolutions of said Companies, which Resolutions are
now in full force and effect: .

VOTED: That the Chairman, the President, any Vice Chainman, any Executive Vice President, any Senior Vice President, any Vice President, any
SecondVicersident.tbe'rrcasmer.mmem.mmwmyormymmmmwmtmwy&hﬁm
andAgentstoacttormdonbdnlfofmccompanyandmygivcaxhappoinwesudxaunwﬁtyashisnrhermiﬁau:ofauthoritymaypmcribc
tosiglwilhtthompany’snameandeM&&Commfsmlhnd&mogﬁmm,mmdsofhdanﬂw.andommﬁngsobﬁgﬂmyin
thcnamofabond,mogninme,orconditionalundem\king.mdmyofsaidofﬁcasortheBoudofDimctmsatanylimcmaymvemysuch
appointes and revoke thic power given him or her.

VOTED: MhCWMWmLmeCh&manVhewmysmWwPrsidmtorany\ﬁce!’taidmﬂ
maydc!egatealloranypanofthcﬁxegoingaﬁhmitytooncormco@asnranployecsofthismmy,pmvidcdthateachsmhdc!egaﬁmis
in writing and a copy thereo(is filed in the office of the Secretary.

VOTED: Mmmmmdw,wmnﬁmhﬂtmdabmd.mham&mm&m
mduuﬁngshanbenﬂdmdbindingm&&q-nywhm(n)ﬁgmdwuwayVm(hﬁmm.myEmﬁveV’wcheddm,any
SmiurVicersidcntormyVicerddat.mySwdeuhddmh&em,myAsime,theCmpmhsmywmy
AMSWyMMyMMWMMCm’sMW&SWMWW.or(b)dnlywuuad(mduseal.if
muhad)byomumcmwmumdwwmbmemmihedinhisorhaouﬁﬁcatcormeiroetﬁﬁwmofnmuxib/or
by one or more Company officers pursuant to a written delegation of authority.

This Power of Attomcy and Certificate of Anthority is sigaed and scaled by facsimile vnder and by authority of the following
MWWMbyMMdWMWAVELERSCASUALTYANDSURETYCONEANY OF
AMERICA, TRAVELERS CASUALTY AND SURETY COMPANY, FARMINGTON CASUALTY COMPANY and
TRAVELERS CASUALTY AND SURETY COMPANY OF ILLINOIS, which Resolatien is wow in full force and effect:

VOTED: That the signature of each of the following officers: President, any Executive Vice President, aay Senior Vice President, aay Vice
President, any Assistaat Vice President, any Secretary, any Asst Secretary, and -the sesi of the Company may be affixed by facsimile to any
m«mammmmmmmuvmmmww«mxmw
Ww&mmmm&mﬁMWMhhmMﬁMmaﬁmdw

«cn'ﬁﬁwﬁ:bearingsxhw&mamwﬂkuﬂmmwmmﬂmwmmmm
;ﬁﬁedbysuchmmmmwﬂmuMEmmmﬂowyhmcm%mmmme

undertaking to which it is attached.
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IN WITNESS WHEREOF, TRAVELERS CASUALTY AND SURETY COMPANY OF AMERICA, TRAVELERS
CASUALTY AND SURETY COMPANY, FARMINGTON CASUALTY COMPANY and TRAVELERS CASUALTY AND
SURETY COMPANY OF ILLINOIS have caused this instrament to be signed by their Senior Vice President, and their corporate
seals to be hereto affixed this 21st day of September, 1999.

STATE OF CONNECTICUT TRAVELERS CASUALTY AND SURETY COMPANY OF AMERICA
TRAVELERS CASUALTY AND SURETY COMPANY
1SS. Hartford FARMINGTON CASUALTY COMPANY

TRAVELERS CASUALTY AND SURETY COMPANY OF ILLINOIS

George W. Thompson
Senior Vice President

COUNTY OF HARTFORD

On this 21st day of September, 1999bcfommepammllymmeGEORGEW.m0MPSONmmeknown.who.beingbymeduly
swom, did depose and say: that he/she is Senior Vice President of TRAVELERS CASUALTY AND SURETY COMPANY OF
AMERICA, TRAVELERS CASUALTY AND SURETY COMPANY, FARMINGTON CASUALTY COMPANY and
TRAVELERS CASUALTY AND SURETY COMPANY OF ILLINOIS, the corparations described in and which executed the
above instrument; that he/she knows the seals of said corporations; that the seals affixed to the said instrument are such corporate
seals; and that he/she executed the said instrument on behalf of the corporations by authority of his/her office under the Standing
Resolutions thereof.

YY\CN\M» ¢ ATreanty
My commission expires June 30, 2001 Notary Public
Marie C. Tetreauit

CERTIFICATE .
I, the undersigned, Assistant Secretary of TRAVELERS CASUALTY AND SURETY COMPANY OF AMERICA,
TRAVELERS CASUALTY AND SURETY COMPANY and FARMINGTON CASUALTY COMPANY, stock corporations of
the State of Connecticut, and TRAVELERS CASUALTY AND SURETY COMPANY OF ILLINOIS, stock corporation of the
State of Illinois, DO HEREBY CERTIFY that the foregoing and attached Power of Attorney and Certificate of Authority remains in
fall force and has not been revoked; and furthermore, that the Standing Resolutions of the Boards of Directors, as set forth in the
Cenificate of Authority, are now in force. .

Signed and Sealed at the Home Offiice of the Company, in the City of Hartford, State of Connecticut. Dated this  Sth  day of
October ,2000 |
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I3SUED BY

First American Tith

x
¥

St

SUBJECT TO THE EXCLUSIONS FROM CCVERAGE, THE EXCEPTIONS FROM COVERAGE CONTAINED IN SCHEDULE B AND THE 1

CONDITIONS AND STIPULATIONS, FIRST AMERICAN TITLE INSURANCE COMPANY, a Califomia corporation, herein called the Comgany,

insures, as of Dale of Policy shown in Schedule A, against loss or damags, not exceeding the Amount of Insurz_ance slated in Schedule A,

sustained or incurred by the insured by reason of:

Title to the estate or interest described in Schedule A being vested other than as stated therein:

Any defect in or lien or encumbrance on the title;
Unmarketability of the title;
Lack of aright of access to and (rt_xm the fand;

in the Conditions and Stipulations. -

(TP 11/99)

- The:Company will alsg pay the costs, attorneys' fees and expenses incurred in defense of the title, as insured, bul only to the extent provided

PRESIDENT

SECRETARY




EXCLUSIONS FROM COVERAGE

The following matters are expressly excluded from the coverage of this policy and the Company will not pay loss or damage, costs, atiorneys' fees or cxpenses which arise by
reason of:

i. (8) Any law, ordinance or governmental regulation (including but not limited to building and zoning Iaws, ordinances, or regulations) restricting, regulaling, prohibiting or
relating to (i) the occupancy, use, o7 enjoyment of the land; (jf) the character, dimensions or location of any improvement now or hereafter erected on the land; (in) 2
separation in ownership or a change in the dimcnsions or arca of the Iand or any parcel of whick the land is or was a part; or (iv) eavironmeatal protection, or the effect of
any violation of these Iaws, ordinances or governmental regulations, except 10 the extent that a notice of the enforcement thereof of # notice of a defect, lien of encumbrance
resulting from a violation or alleged violation affecting the laad has been recorded in the public records at Date of Policy.

- () Any governmental police power not excluded by (a) above, except 10 the extent that a aotice of the exercise thereof or 2 notice of a defect, lien or encumbrance resulting
from a violation or alleged violation affecting the land has been recorded in the public records at Date of Policy.

2. Rights of eminent domain unless notice of the exercise thereof has been recorded in the public records at Date of Policy, but aot excluding from coverage any taking which has
occurred prior 1o Date of Policy which would be binding on the rights of a purchaser for value without knowledge. .

3. Defects, liens, encumbrances, adverse claims or ather matters:
(a) created, suffered, assumed or agreed 1o by the insured claimant;
(b) not known to the Company, not recorded in the public records at Date of Policy, but known to the insured claimant and not disclosed in writing 10 the Company by the
insured claimant prior 1o the date the insuted clsimant became an insured under this policy;
{c} resulting in no loss or damage fo the iasurcd claimant;
(d) attaching or created subscquent to Date of Policy; or
(c) resulting in loss or damage which would not have been sustained if the insured claimant had paid valuc for the estate or intceest insured by this policy.

4. Any daim, which atises out of the transaction vesting in the insured the estate or interest insured by this policy, by reason of the operation of federal bankruptcy, state
insofvency, or similar creditors’ rights laws, that is bascd on:
(a) the transaction creating the estate or intevesi insurcd by this policy being d d a frauduicnt conveyance or fr; ]
(b) the transaction creating the estate ar interest insured by this policy being deemed a preferential transfer except where the preferential transfer results from the failure:
?) to timely record the instrument of transfer; or
#1) of such recordation to impart notice 10 a purchaser for value or a judgment or lien creditor.

31 £

CONDITIONS AND STIPULATIONS

1. DEFINITION OF TERMS. i All information designated as confidential by the The Company shall be subrogated to and be entitled
The following texms when used in this policy mean: insuted claimant provided to the Company pursuant to 1o all rights and remedics which the insured daimant
(a) “insured™ the insured named in Schedule A, and,  this Section shall not be disdosed to others unfess, in would havc had against any person or pmpcmr inf

n issued. 1

subject o any rights or defenses the Company would  the reasonable judgment of the Com , it is necessary respect (o the claim had this policy not bee;
n?“’c had agam:; :gf ramed msured, ‘;‘0“ who 5‘;‘;9";‘3 inthe adminisgatiorf\ of 1he claim. Fg‘ilnge of the i d requeste :0 cchop o § ‘hfus ur Jm.cd' shall
he mleres Dy ape claimatit 1o submit for examination vader oath, produce mpa ights and remedies against
]n; .dlslmgunsh:@ [m;n urchase including, but nol  Giper wessomably requested . information "’-m_ grant ,_..{pcanot property necessary in order to rfcg this
e 'g’p'he“s'mv.es' e eﬁ:"'s(f:j' ot o g;nm'ssion lo secure reasonably necessary information B8 (l:ot B e The insurcd cla:m:lnt 3 }:epctmit
y esent corporal B : RS : ompan Sue, compromise or scitle in the name

m third partics as required in this paragsaph shail of the u;’:urzd claimant snd to use the namec of the

iduciary swccessors. ) by v
dag'g‘g d claimaat™ an d claiming loss or :;:gnt;?: :I:ly“:xabﬂuy of the Company under this policy m?olmd wq‘hi" any iransaction or litigation
X 1 rights or remedies.
©) "knowledge® or "known™ actual k £.OPTIONS TO PAY OR OTHERWISE SETTLE Involving B .
gof\s)m?ivc Knowledlge or nonct - which iy "y CLAIMS; TERMINATION OF LIABILITY. comer BT et ccount of & claim does not fully
to an y of the public recordsas ~_ In case of 2 claim under this policy, the Company  shall be subrogated 10 these rights and remedies 1 th

detined in this policy or any other records which impart  Shall have the following additional options: ; Company"
cnnsm:divc‘norlzc' of matters affecting the land. m (a) To Pa Tepder Payme; op((,f the of ﬁﬁopﬂ'?w gl&inss. s pa_ymcul bears to the
Sc{:ic)d ullcmd ;"dtjse land described or refermed to in  Insurance. I loss should result from any aci of the insured
: A, p affixed thorcto whichby () Te gay or tender payment of the amount of  claiman, as stated above, that act shall not void this
ﬁ“; :ionsmulc real propedy. The term "land” does no!  insurance u this policy together with any costs, roliq, but the Company, in that event, shali be required
:ll::cm l:ed any r%}opcx beyond ‘:dhc lines of the area attomeys’ fees, and cxpeases incurred by the insured o pay only that part of any losses insured against by
e Iime or Lo to in Schedule A, nor any right, claimant, which were authorized by the Compan , up 10 this policy which shall exceed the amount, if any, lost o
tit “mt. a"cq orl casemert in abulling ‘streets,  the “mCOfpngmm or tender of payment and which the the Co:apgny by 1epson of the impairment by the

emes, alleys, lanes, ways or waterways, but Companjls gated 0 pay. insured claimant of the Compahny's night of subrogation.

mpany" 15 ¥ Noy-

nothing hercin shall modify or limit the extent to which i i
! < e : it) Upon the by the C )
a right of access 10 and from the land is insured by this opdon,( t lir?nbaily and obligmioyns 10 the .ﬁsur’edo:fng'éf Ouli

policy. A hy f . . .
n . this policy, other than ta wmake the payment required . Company's right of subrogation against non-
{e) "mortgage™ mong:ge. deed of trust, trust deed, shall (cn?l);nale. inchading any Iiabilitpagr obiligmoln o insured obligors shall exist and shall include, without

oc other security instrume: . (Pl imitati i i indemniti
"public records™ fecords established under state  Setend, prosecule, or continue any liligation, and the lg;'?a“r::nllo,& L oelhcr:ghp‘sol g{ icsmeo fmsl::ra(:‘d to i ;Iles,
statules at Date of Policy for the purpose of imparting ~ Policy shall bc sur 1o the Company for notwithstanding any terms of conditions. contai e %
constructive notice of maticrs yelating to real propetty (o cancellation. . * those instraments Whick provide § sebrogation rights
purchasers for value and withowt keowledge. With ® To crwise Sctlle With Partics Othe by reason of this policy, o ogation rights
fipect 1o Section (GY0) of the Exclusiow, From it Inwed or Wil the Toared Clims 14, ARBORATION
Coverage, “public ‘reCoids” shall also include . (1) 10 pay ot atherwise settlc with other parties for Unless pmhibite& by applicable law, either the
mmr:x::%lngrccgcscg?& "i?s’?—f’,'“ in x?c rlchtioégis of the orinthe n:dmc 0{1 an ms‘\_lmd claim;:rx any claim insared G y or the i d pu?al demand. arbiteati
r i rict court for istrictin - against under this policy, together with any costs, uant to the Title Insutance Atbitrati
which the land is lgg:lgted. P attormeys' fees, and expcnggs incurted by the  insured pA.hcrian Arbration Associuio;.' A':’i?auu—ﬁxlee%‘;fulehr:
) “unmarkctability of the fGifle™ an alleged or  claimant which were anthorized by the Company upfo  may include, but are not fimited 10, any coniroversy or

renl matter affecting the it ¢ Ia i i E betw Comp! i isil
:gglauded or excepted fiom co:'clfng'g, ‘\g‘l“lgm\;oun?& :,hiﬁ; 2:23 u?;af Z;mm . which the Company s da:’? 'd“i:gc":!‘lﬁis Polta;‘l;a“dmme"mufm g:?:'ﬁ‘"g oy
cotitle a haser tat i i 3 ' - i i i F ith it5 issaoace xc Atk
Shedute e et e et Trom the. oblpacon to ROy D o Diherwise selile with the inswred  in connection with it issuance or the breach of a iy
purchase by virlue of a contractual ition Tequirin claimaat the or damage provided for under this provision or other obligation.  All ashitrable matters
the delivery of markeiabic title. ond ®  policy, together with any costs, attorscys' fees, and  When the Amount of Insurance 5 $1,000,000 or less
2. CONTINUATION OF INSUR ANCE AFTER expenses incunied by the josured claimant which were  Shall be arbitrated at the option of cither lh“.C"mq pany
CONVEYANCE OF TITLE. amhonzed by the CL\!’IP?O’ up to the time of paymecnt o the -A“ whe the unt
“The coverage of this policy shall continne in force as of  2Pd Which the Company is ml&alcd 1o pay. ofulnsuranoc Noben screed to by o000 shall be
Date of Policy in favor of an insured only so long as the Upon the exercise by the Company of cither of the a:‘dul;qi e, Ao oo 0y both the Company
insured retains an cstate or interest in the Iand, or hoids  Op'ious provided for in paragraphs (béi) or (i), the g mmsurcd. o ot o asuant o this poliey and
an indebtedness secutcd by a purchase money mortgage  Company’s obligations o the imsured this policy u‘bmndu ion l_lulamlen o the o, date, the demand for
givea by a purchaser from the insurcd, or oaly so ?;ng for the claimed loss or damage, other than the paymenis  Roje !mi.fs X Date o Boliy shath be D e
as the insured shall have liability by reason of covesants uited 1o be made, shall terminate, including an e partics. The award o P(ﬁg de Atomeys fog, o
b3 X i cquir > made, g any the pattics. The award may include altorneys' fees ont
warraaty made by the inswred in any wansfer or  lia ility or obligation to defend. prosccute or continue f 1a £ i i AR 4
co;\vcy‘mcc._ of t{he ostauf: or int[crcs:. Thiz policy shail  any litigation. ;)cr‘mil awscouon :ohca:'x:rt; ;gmwm;s!! ;eh; l:?d o loqarlcd
rot continue in force in favor of any purchaser 1. RMIN, EXTENT OF LIABILITY e by the
asared o:'l(;ca{:xd (i} an estate ot in!cx?;t in m{fmfg? AEI;) CO[NS?J']:RXA(\)X?(EE CLAUSg.F mmloi‘(ggmlg'yl mn:?md‘“g:mmrm tl?\g\ritr‘:c
g:)m a: ; v u;ﬁse immrﬁd by a purchase money This policy is a contrxct of indemnity against actunl  jurisdiction thereof. y 8
3‘N51g[ OF CLAIM TO BE GIVEN BY moactary loss or damsge sustained or Incurred by the The law of the situs of the land shall apply to an
INSURED CLAIMANT. insured claimant who has suffered loss or damage by  arbitration under the Title Insurance Arbitration Rules.
The insured shall notify the Comp romptly in reason of matters josured against by this policy and only A copy of the Rules may bec obtained from the
i (1) in casc of any iigation a5 se forh n Section (1 S heteln describcd der 15, LIABILITY LIMITED TO THIS POLICY
4(a) below, (ii) in case koowledge shal iy o the Lompany under this poli ) ENT1 ;
nsured hercu(m?cr of aay claim of %ﬁes‘;?ilnﬁ:ox &i&‘ shal?g\o& exceed the least of: Pty A FONTRACL
: {1) the Amount of Insurance stated in Schedule A; () This policy together with all endorsemens, if

is adverse to the title to the estate or integest, as insured,
or,

]



¢ and which might cause loss or damagp for which the
- Company may be liable by virue of this policy, or {iif)
if title 10 the estate o7 interest, as insured, is ejected as
unmarketable. [f prompt notice shall not be ﬁl_ven to the
Company, then as to the insured all liabiity of the
Compaany shall terminate with regard to_the matter or
matters for which prompt notice is required; provided,
however, that failurc to notify the Company shall in no
case prejudice the tights of any insured under this Fohcy
unless dlc Company shall be prejudiced by the failure
and then only to the cxtent of th‘}gc‘udxcc
4. DEFENSE AND PROSEC N OF ACTIONS;
DUTY OF INSURED CLAIMANT TO
COOPERATE.

() Upon writien request by the insared and subject to
the options contained in Section 6 of these Conditions
and ngipulanom, ti:z Company, at ils own cost and
without unrcasomablc delay, “shall provide for the
defense of an insured in litigation in_which any third
panty asserts a claim adverse 1o the title or iaterest as
sured, but only as to those stated causes of action
alicging a dcfeci, lien or encumbrance or other matter
insurcd against by this policy. The Company shall have
the rigit to select counsel of its choice (subject 10 the
night of the insured 1o object for reasomable cause) 1o
represent the insured as {o thosc stated causes of action
and shall not be liable for and will not pay the fees of
any other counsel. The Company will not pay any fees,
costs or expenses incunied by the insured in the defensc
of those causes of action which allege matters not
insured against by this policy. . .

(b) The Company shall have the right, at its own cost,
fo institute and prosccute any action or proceeding or io
do any other act which in its opinion may be necessary
or desirable 1o gstablish the title to the estate or interest,
as insuxcqh‘(: 1o prevent or reduce loss or damage to the
insured. Company may take any appropriate action
under the terms of this policy, whether or noi it shall be
tiable hercunder, and shail not thereby concede lisbility
o waive any provision of ihis policy. If the Com‘xa‘r;y
slm;l excrcise its rights vader this paragraph, it shall-do
so diligently.

© :zever the Company shall have brought an
action or inlerposed a defense as rctmimd or permitted
by the provisions of this policy, the Company may
pursue any [itigation to final determination by a court of
competent junsdiction and expressly rescrvés the right,
in ils sole discretion, fo appeal from any adverse
judgment or order. :

(5 In all cases where this policy permits or requires
the Company to prosecute or provide for the defense of
Any action ar proceeding, the insured shall secure lo the
Comgany ihe right 10 50 prosecute or provide defense in
the action or proceeding, and all appeals therein, and
permit the Comgj;;ny to use, al its option, the name of
the insurcd for this purpose. Whenever requested by the
Company, the insured, at the Company's expense, shall
give the Company afi reasonable a1d {i) in any action or
proceeding, securing _evidence, oblaining ~witnesses,
prosecuting or defending the action or procecdivg, or
cffecting seitlement, (lgom any o(ﬁcr Jewful a1
which in the opinion of the Company may be necessary
or t_iesm?llc ;? %sczzggsh the titic to |:d ‘?lﬂl?e o!:e ixél:l-.mz
as insure 1 mpan ice [} ilure
of the insured 10 {u‘migh tic rg;‘:x’ircd 4 tion, the
Company’s ebligations to the insured under the policy
shail terminate, inctuding any liability or obligation fo
defend, prosccute, or continue any litigation, with
regard to the matter or matters requiring  such

co%%:rauon.
5.! %dOF OF L()Sg (%R DAMAGE.

n_addition to and after the notices ired under
Section 3 of thesc Conditious and Siimﬁgxions have
becn provided the Compay, a proof of B)m or damage
signed and sworn 1o by the insured claimant shall gc
furnished to the Company within 90 days after the
msured claimaot shall ascéntain the facis iving rise 19
the loss or damage. The proof of loss or mage shall
describe the defect in, or Yien or encumbrance on the
title, or other matter insured against by this policy which
constitutes the basis of loss or damage and shall State, to
the extent possible, the basis of calculating the amount
of the loss or damage. I{ the Company is prejudiced by
the faillure of the imsured cliimant 1o provide the

uired proof of loss or damage, the Company's
obligations to0 the insured under the licy -~ shall
termimate, including any hability or ligation to
defend, prosecutc, or confinve any iitigation, with
vegard 1o the maticr of matiers requiniag such proof of
loss or damage.

In addition, the insured claiman ma rcasonably be
required to submil to examination under oath by an
authorized representative of the Company and” shall
produce for examination, inspection and copying, at
such reasonabls times and places as may be designated
by any authorized representative of the Company, all
records, books, ledgers, checks, corres ence and
memoranda, whethet bearing a date before or afier Date
of Policy, which reasonably pertain to the loss or
damage.”  Further, if requested by any authorized
fepresentative of the Company, the insured claimant
shall grant its permission, in whiting, for any authorized
represeatative of the Ccmg;my 1o examine, inspect and
copy all recards, books, ledgers, checks, cofres ndence
and memoranda in the custody or control o a third
party, which reasonably pertain to the loss or damage.

(ii) 1he difference between the value of the insured
esiale or interest as insured and the value of the insured
estaic or interest subject to the defect, lien or
encumbrance insured against by this policy. .

?e) In the event the Amount of lnsurance stated in
Schedule A at the Date of Policy is less than 80 percent
of the value of the insured estaic or interest or the full
consideration paid for the land, whichever is less, or if
subscquent to the Date of Policy an improvement is
erected on the land which increases the value of the
insured estate or interesf by at least 20 percent over the
Amouat of lnsurance sla!zd in Schedule A, then this

licy is subject to the folfowing: :
pe ‘3) whcﬁcno bsequent 1mp nt has been
made, as 10 any partial loss, the Company shall only pay
the foss pro 1ata in the proportion that the amount of
insurance at Date of Policy bears to the totat value of
the insured estatc or interest at Date of Policy; or

(ii) where a subsequent improvement has been made,
as to any partial foss, the Company shall only pay the
foss pro rata in the proportion that 120 percent of the
Amount of Insurance stated in Schedule A bears to the
sum of the Amount of Insurance stated in Schedule A
and the amount expended for the improvement.

The provisions of this paragraph shall aot apply 10
costs, aftorneys' fees, and cxpenses for which the
Company is liablc under this policy, and shall only
apply to that portion of any loss which exceeds, in the
aggregate, 10 percent of the Amount of Insuranec stated
i!(l’g;lcdu}c A

(c) The Company will pay only those costs,
attomneys® fees, and expenses incurred in accordance
with Section 4 of these Conditions and Stipulations.

8. APPORTIONMENT. .

1€ the land described in Schedule A cousists of two or
more parcels which are not used as a single site, and 2
loss is establishcd affecting one or more of the parcels
but not all, the loss shail be computed and senled on a
pre rata basis as if the amount of insurance under this

licy was divided pro rata as to the value on Date of
B?iicy of each separate parcel to the whole, exclusive of
any improvenknts made subsequent to Date of Policy,
un{css a liability or value has otherwisc been agrecd
upon as o cach parcel by the Company and the i ]
at the time of the issuance of this policy and shown by
an express statement or by an endorsement attached to

this li?.
9, Lml ATION OF LIABILITY.

(a) K the Company cstablishes the title, or removes
the aileged defect, Jien or ¢ncumbrance, or cures the
Tack of a right of access to or from the land, or cures the
claim of unmarketability of litle, all as insured, in a
reasonably diligent manner by any method, including
litigation and the completion of any appeals therefrom,
it shall bave fully performed its ®l1§atims with r
fo that matter and shafl not be liable for any loss or
damage caused thercby.

(bLln the event of any litigation, including litigation.
byt

Company or with the pany's consent, the
Company shail have no fiability for loss or damage until
there has been a final determination by a count of
competent jurisdiction, and d ition of ail I
therefrom, adversc to the title as nsured.

(¢) The Company shall not be liable for loss or
damnage to any insured for liability voluntarily assumed
by the iusuted in settling any claim ur suit without the
prior wriften consent oflie any.

0. REDUCTION OF INSURAN?E REDUCTION

OR TERMINATION OF LIiABIi.lTY.

ayments under this policy, except ents

made l’of costs, attoraeys' fo':; gynd expgm%?,’mshll
reduce the amourt of the insurance pro tanto.
1. LIABILITY NONCUMULATIVE.
. It s expressly understood that the amoum of
insurance under this policy shall be reduced by any
amount the. Company may pay uader any policy
msurm§ a morigage to which exception is taken in
Schedule B or to which the insurcd has agrced,
assumed, or taken subject, or which is hereafier
executed by an insured and which is a charge ar lien on
the cstate or interest described or referred to in Schedule
A, and the amount so paid shall be deemed a payment
under this policy to the insured owner,
12. PAYN OF LOSS.

. 3)_No payment shall be made without producing
this policy for endorsement of the payment valess the

licy has becn lost or destroyed, in which case proof of
0ss or destruction shall be furnished 10 the satisfaction

of the Commny.

ﬂg) When liability and the extent of loss or damage
has definiicly fixed in accordance with these
Conditions and Stipulations, the loss or damage shall be

12

yablc within 30 days theresfier.
gg. SUBROGATION UPON PAYMENT OR
SETTLEMENT.

@t e Company's Right o jon.
Whenever the Company shall have settled and paida
claim under this policy, all right of subrogation shall
vest in the Company unaffected by any act of the
wnsured claimant.

any, attached hercto by the Company is the entire polic
ang coatract between the insuwga‘ an%i the Comparg? _h)x'
interpreting any provision of this policy, this policy .
shall be construed as a whole.

) Any claim of loss or dany whether or not -
b on neghﬁeenee. and which arisés out of the status
of the title to e cstate or interest covered hereby or tg
any achon asserting such claim, shall be restricied

this
‘(’g)hcl(lo amendment of or epdorsement 1o this
policy can be made except by a writing endorsed hereon
or atfached hereto sngnec' by cither the President, a Vice
President, the Seccretary, ‘an Assistant Secteu?', or
validadng officer or “aat signatory of the

any.
S VeraBILITY. o
_ In thec event any gmv:sxon of the policy is heid
invalid or unenforceable under applicable Jaw, the
paticy shall be decmed not to inclh t provision and
all o%:t Frovmons shatl remain in full and effect.
17. NOTICES, WHERE SENT,

All notices required to be given (he Company and
any stalement in writing required to be furnished the
Company shall mdude%\e aumber of !hss_goha and

hall be “add d to the Company, Attention: Claims

riment, | First American  Way, Santa Ana,
Cd ifornia 92707, or ta the office which issued this
policy.
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07-00702
First American Title Insurance Company

Residential Owner Policy

Schedule A

Policy ID: FA-32-113950

Coverage: $111,200.00 Premium: $218.00

Policy Date: August 7, 2001 at 11:25am in Johnston County

1.

The Insured in whom title to the fee simple estate or interest in
the land is vested at the policy date in:

E. B. X. Neuse I, L.L.C.

The land referred to in this policy is in the County of Johnston,
and is described as follows:

For a description of the insured land, see Exhibit A attached
hereto and made a part hereof.

ALTA Owners 1992

Office:

File ID:

Surety Land Title
2607 Oberlin Road, Suite 100, Raleigh, NC 27608 919-789-8288/866-848-5388

07-007102 1ssued: 08-08-2001 1D: FA-32-113950  [1441  Printed: 08-08-2001 by RCW Page 1



01-00102
First American Title Insurance Company

Residential Owner Policy

Schedule B

This policy does not insure against loss or damage by reason of the
following:

1. Taxes for the year 2001 and subsequent years, not yet due and
payable.

2. Easement to South River EMC recorded in Book 1554, Page 78,
Johnston County Registry.

3. Easment to North Carolina Department of Transportation, recorded
in Book 2047, Page 175, Johnston County Registry.

4. Such state of facts as would be disclosed by a current and
accurate survey and inspection of the land.

S. The Company does not insure the exact amount of acreage or square
footage of the land described in Schedule A hereof.

6. Rights of others in and to the path along the eastern side
reserved in commissioner’s report recorded in Book 509, Page 607,
Johnston County Registry.

Authorized Signature; ﬂ E . WZ_,
v 7

ALTA Owners 1992
office: Surety Land Title
2607 Oberlin Road, Suite 100, Raleigh, NC 27608 919-789-8288/866-848-5388

Fite 1p: 07-00702 1ssyed: 08-08-2001 ID: FA-32-113950  ([144] printed: 08-08-2001 by RCW Page ?



EXHIBIT "A"

W. C. STEWART and wife, MARY A. STEWART, Grantors

EB.X NEUSEI, L L.C, Grantee

BEING Tract 2B, containing 22.24 acres, including right of way, according to a plat by
The East Group, dated 7/30/01, described as follows:

. BEGINNING at an existing iron pipe found in the right of way of NCSK 1198
(Westbrook Lowgrounds Road) and runs thence North 08 degrees 16 minutes 08 seconds
East 584.44 feet 0 a stake; thence North 11 degrees 40 minutes 40 secopds West 885.82
feet to a stake; thence North 89 degrees 34 minutes 43 seconds East 201.48 feet to an
existing iron pipe; thence North 17 degrees 50 minutes 06 seconds West 313.02 feet to an
cxisting iron pipe; thence North 36 degrecs 40 mimutes 54 seconds West 251.05 fect 1o an
existing iron pipe; thence North 06 degrees 14 minutes 44 seconds West 414.22 feet to an
existing iron pipe; thence North 75 degrees 31 minutes 57 seconds Bast 632.00 feet to an
existing iron pipe, control comer; thence South 02 degrees 46 minutes 59 seconds West
4,350.40 feet 10 an existing iron stake (drive shaft), control corner; thence North 62
degrees 40 minutes 13 seconds West 334.59 feet to an existing iron pipe found, and the
point of BEGINNING . :



Coinsurance Contract

Owner’s Policy of Title Insurance

Fidelity National Title Insurance Company

of New York POLICY
A Stock Company NUMBER

OWNER’S POLICY OF TITLE INSURANCE

SUBJECT TO THE EXCLUSIONS FROM COVERAGE, THE EXCEPTIONS FROM COVERAGE
CONTAINED IN SCHEDULE B AND THE CONDITIONS AND STIPULATIONS, FIDELITY
NATIONAL TITLE INSURANCE COMPANY OF NEW YORK, a New York corporation, herein
called the Company, insures, as of Date of Policy shown in Schedule A, against loss or damage,
not exceeding the Amount of Insurance stated in Schedule a, sustained or incurred by the insured
by reason of:

1. Title to the estate or interest described in Schedule A being vested other-than as
stated herein;

2. Any defect in or lien or encumbrance on the title,
3. Unmarketability of the title;

4. Lack of a right of access to and from the land.

The Company will also {vay the costs, artorneys’ fees and expenses incurred in defense of the title,

as insured, but only to the extent provided in thé Conditions and Stipulations.

IN WITNESS WHEREOF, FIDELITY NATIONAL TITLE INSURANCE COMPANY OF NEW

YORK, has caused this policy to be signed and sealed by its duly authorized officers as of Date of
Policy shown in Schedule A. '

FIDELXTY NATIONAL TITLE INSURANCE COMPANY
OF NEW YORK

FORM 26-031-92X (4/01/93) N.C. ALTA OWNER'S POLICY - 1992 (Ravised 10-17-82)



EXCIUSIONS FROM COYERAGE

The following mat
arise by reagsom of:

are expressly excluded from the coverage of this policy and the Company will not pay loss or damage, costs, attorneys’ fees or expenses which

1. () Aay taw, ordinace or gevermmental regulation (imcduding but not limited to beilding and zoning laws, ordiassaces, or reguiations) restricting, regulsting, prohibiting

or refating to (i) the ocenpancy, use, or enjoyment of the taad; i) the character,

ot location of any improvenient now or Rereafier erected oa the land;

(‘ﬁ)twdwiumasﬁlgor:cingeiuthed!-emionsormoﬂhhnd’otmpmddwhkl&cladisotmnpaﬁ;or(lv)uvim_enulpmeeulou,

Yo 81,

or the effect of any violatien of these lawrs, ordt of ge

, except to the extent that & nelice of the enforccmvent thereof or 8 notice of

2 defect, lien or encumbrance resulling from 2 violation or alleged violation affecting the lund hxs been recorded im the public records at Date of Policy.
(b} Any governmental police power not exclnded by (a) above, except to&ecﬂmlhtnnmdtkvmbeﬂmfor-_noﬂeeofade&d. ficn or encumbrance
resuiting from & violatien or alleged violstion affecling the land has been recorded in (he public records at Date of Policy.
1. Rights of eminent domaiu usless aotice of the exercise thereof has been recorded in the public records at Date of Policy, but not exciudiag frem coversge any takiag

. which has
3. Defects, liens, encumbrances, adverse claims or other matters:
{a) created, suffered, assumed or agreed to by the insured claimant;

(b) mot known fo the Company, not recorded in the public records at Date of Policy, but known to the insured clai

ocenrred prier to Date of Policy which would be binding on the rights of & purchaser for vakie without knowlodge.

t and aot discl

d im writiug te the Company

by the insured claimant prior to the date the insured ciaimant became an insured under this policy;

{¢) resulting in no loss or damage fo the Imsured claimane;
(d) attaching or created subsequent to Date of Policy; or
d if the i

A rlai

{ had paid value for the estute or interest insured by this policy.

(¢) resulting in loss or damage which would not have been

4. Any claim which arises out of the transaction vesting i the Insured the estate or Interest insared by this pelicy, by reason of the aperation of federal bankruptcy, Mate

insolvency, or similar creditors’ vights law, that is based on:

(i) the transaction creafing the estate or interest insured by this policy being deemed a {fraudulent conveyance or {raudulent transfer; or

(i) the tansaction creating the estase or interest insured by this policy being d

fer except where the preferential transfer results from the ﬁi\urez

(8) to timely record the instrument of transfer; or

(b) of such recordation to impart notice to a purchaser for value or 2 judg

"lyl

EYHY

t or lien ¢

CONDITIONS AND STIPULATIONS

1. DEFINITION OF TERMS

The following terms when used in this policy mean:

(a) “insured™”: the insured named in c A, and, subject to any rights oc
defenses the Company would have had against the named insured, those who suc-
ceed to the interest of the named insured by operation of law as distinguished from
purchase incloding, but not limited 1o, beirs, distributees, devisees, survivors, per-
sonal representatives, eoxt of kin, ot corporate or fiduciary successors.

i d claimant™: anm i d claiming loss or damage.

(c} “*knowledge™ or “"known™": actual knowledge, not active knowledge
or notice which may be imputed to an insured by reason of the public records as
defined in this policy or any other records which impart constructive notice of mat-
ters affecting the land.

(d) “land™’: the Jand described or referred to in Schedule A, and improvements
affixed thereto which by law coastitute real property. The term *‘land™ does
not include any property beyond the lines of the area described or referred to in
Schedule A, nor any right, title, intorest, estate or casemnent in abutting serects, roads,
avenues, alleys, lancs, ways or waterways, but nothing herein shall modify or limit
the exteat to which a riglk of access to and from the land is insured by this policy.

(c) “‘mortgage”: mortgage, deod of trust, trust deed, of other security instrument.

(f) “*public records™:  records established under state statutcs at Date of Policy
for the purpose of imparting coustructive notice of matters relating to real
w0 g:mbascrs for value and withour . With to Scction 1{a){iv)
of the Exclusions From Coverage, ““‘public records™* shall also include environmea-
tal protection liens filed in the records of the clerk of the United States district court
for the district in which the land is located.

(8) “‘unmarketability of the title’”: an alleged or ‘apparemt matter affecting the
title to the land, net cxcluded or exccpicd from coverage, which would entitie a
purchaser of the estate or interest described in Schedule A to be released from the
obligation to purchase by virtue of a contractual condition requiriang the defivery
of marketable title.

2. CONTINUATION OF INSURANCE AFTER CONVEYANCE OF TITLE

The coverage of this policy shall coatinue in force as of Date of Policy in favor
of an insured oaly so long as the insured retains an estate or interest in the laad,
or holds an indebtedness socured by a purchase moncy mongage given by a pur-
chaser from the insured, or oaly 5o long as the insured shall have liability by reason
of covenants of warranty made by the insared in any transfer or conveyance of
the estate or interest. This policy shail not continue in force in favor of any pur-
chaser from the insured of cither (i) an estate or interest in the land, or (ii) an in-
debredness secured by a purchase money morigage given 1o the insured.

3. NOTICE OF CLAM TO BE GIVEN BY INSURED CLAIMANT

The insured shall notify the Company promptly in writing (i) in case of any litiga-
ifon as sex forth in Section 4(a) below, (i) i case knowledge shall come to an in-
sured hercunder of any claim of title or interest which is adverse to the title to the
estate or infcrest, as insured, and which might cause loss or damage for which the
Company may be liable by virtuc of this policy, oc (iii) if title to the estate or in-
lerest, as insured, is rejected as unmacketable. I notice shall not be given
to the y. then as to the insured all liability of the Company shall terminate
with regard to the matter or matters for which prompt notice is required; provided,
however, that failure to notify the Company shall in no case prejudice the rights
of any insured under this policy unless the Company shall be prejudiced by the
failure a0d thea only 1o the extent of the prejudice.

4. DEFENSE AND PROSECUTION OF ACTIONS; DUTY OF INSURED

CLAIMANT TO COOPERATE

(a) Upon written request by the insured and subject to the options contained in
Section 6 of these Conditions and Stipulations, the Company, at ifs own cost and
without unrcasonable delay, shall provide for the defense of an insured in litigation
in which any third pacty asserts a claim adverse to the title o inferest as insured,
but oaly as to those staied causes of action alleging a defect, lies or encumbrance
or other matter msured against by this policy. The shall have the i
W0 select counsel of its own choice (subjoct to the right of the insured to object for

reasonable cause) o represent the insured as © those stated caunses of action and
shall not be liable for and wilt not pay the focs of any ather counscl. The Company
will not pay any fecs, costs or expenses incurred by the insured in the defense of
those causes of action which allege matters not insured against by this policy.

(b) The Company shail bave the right, at its own cost, t0 institute and prosecute
any action or proceeding or to do any other act which in its opinion may be nccessary
ordﬁirdﬂcmmblishthcﬁﬁc!odle&zteorimam.asin;urk:d.oﬂopfcvmt
or reduce loss or damage to the insured. The Company may any appropriate
laionund:r&emmsofmispoﬁq,whuhcrotnotgshﬂlbcl‘ e hereunder,
and shall not thereby concede liability or waive any provision of this policy. If the
Company shall exercisc its rights under this paragraph, it shall do so diligently.
{¢) Whencver the Company shall have ¢ an action or intcrposed a defense
nm@ﬂrﬁmpenﬁnwbydwmvkbm%pdky.mcwnymywm
any litigation 4o final determination by a court of competent jurisdiction and cx-
pressly rescrves the dght, in its solke discretion, w appeal from any adverse judg-
ment or ovder.

(d) In all cases where this policy permits or requires the Company 10 prosccute
or provide for the defense of any action or proceeding, the insured shall sccure
to the Company the right to so prosecute or provide defensc in the action ot pro-
ceeding, and all appeals therein, and permit the Company to use, at s option, the
name of the insured for this purpose. Wh 3 d by the Company, the
msured, at the Company’s expense, shall give the Company all reasonable aid ()
in any action or proceeding, securing evidenee, ‘oblaining witnesses, prosecuting
or defending the action or ing, or effecting settlement, and (ii) in any other
lawful act which in the opanion of the Company may be necessary or desirable to
establish the title to the estate or interest as insured. If the Company is prejudiced
by the failure of the insured to furnish the required ¢ ion, the Company’s
obligations to the insurcd under the policy shall tcrminate, including any liability
or obligation to defend, prosccute, or contime any litigation, with regard to the
matter of matters requiring such cooperation. i
5. FROOF OF LOSS OR DAMAGE
In addition to and after the notices ired under Section 3 of these Conditions
and Stipulations have been provided the ompany, a proof of loss or damage signed
#nd swom to by the insured claimant shall be furnished to the Company within
90 days afier the insured claimant shall ascertain the facts giving rise to the loss
or damage. The proof of loss or damage shall describe the defect in, or lien or
eacumbrance on the title, 0r other matter insured against by this policy which con-
stitutes the basis of loss or damage and shall state, to the exienr possible, the basis
ofulm!alhgd:eammofthebssordamgc.lﬁhc@mpanyisp(ejudicedby
mcfaﬂurcoflh:insweddmnmwpmide!hcmuhtdpmofoﬂossudamagc.
the Company s obligations to the insured under the policy shall terminate, incluhing
anylmbiluyaobﬁgxioumddend.m,ormﬁnmmyﬂﬁpﬁon.wiﬂlmgm
to the matter or matters requiriag such proof of loss or damage.
fn addition, the insured claimapt may nably be required to submit to i
tion under cath by any authocized rep ive of the Company and shall produce
forcxzmingﬁo;,hspealonandcopymg.asuchmsmnueﬁmaudpimas
mybcdﬁxgmtedbynywﬂmrhodreprcsenmivcofmeCmupmy,allmds.
books, . checks, correspondence and memoranda, whether bearing a date -
before of after Date of Policy, which reasonably pertain w the loss or damage.
Further, if requested by any anthorized.representative of the Compaay, the insured
claimant shall grant its permission, in writing, for any authorized representative
ofmcComnywmimpeauMmpy:ﬂmds,bwks,ledgec,dmks,
corresposdence and memorands in the custody or control of a third party, which
wymnomwmw.mmwamw
bympmsumddanmmpmndqimmeCunpmywmmmmisSecﬁonslnﬂm
bcdmdospdmdmsnkx,mdxrqmﬂc' of the Company, it is
nocessary in the admimistration of the chaim. Failure of the insured claimant to sub-
mnformmp:gmmdcroah,pmdxmodumomuymmedinﬁxmaﬁm
“qumd' dlc;;:vepu\gmphsha{l - mnyrmm ’
as req in terminate iability of the Company
vader this policy s to that claim. =




s

6. OPTIONS TO PAY OR OTHERWISE SETTLE CLAIMS; TERMINATION

OF LIABILITY

In case of a claim under this policy, the Company shall have the following addi-
tions! options:

(») To Pay or Tender Paymest of the Amourt of Insarance.

To pay oc teader payment of the amount of insurance under this policy together
with any costs, attorneys® focs and upcmmwndbytbcmuedcmmm, which
were authorized by the Company, up to the time of payment or tender of payment
aad which the Compuny is obligated to pay.

Upon the exercise by the Company of this option, all hability and obligations
10 the insured under this policy, other than 0 make the payment required, shall
terminate, including any hability or obligation to defend, prosecute, or continue
any litigation, and the policy shall be surrendered to the Company for cancellation.

(b) To Pay or Otherwise Settle With Purties Other than the Insured

Or With the Insured Claimant.

(1) to pay or otherwise setde with other parties for or in the name of an insured
claimaat any claim insured against under this policy, together with any costs, at-
torncys’ fees and expenses incurred by the insured claimant which were autharized
by the Company up to the time of payment aad which the Compeny is obligated
[ ; OF

p?{i) 10 pay or otherwise settle with the insured claimant the loss or damage pro-
vided for under this policy, together with any costs, attorneys’ fees and
expenses incurred by the insured claimant which were authorized by the Company
up to the time of payment and which the Company is obligated o pay.

Upon the exercise by the Company of cither of the options provided for in paragraphs
®X1) or (i), the Company's obligations 1o the insured under this pohcy for the
claimed loss or damage, other than the payments required 10 be made, shall ter-
minate, inctuding any liability or obligation to defend, prosecute or continue any
litigation.

7. DETERMINATION, EXTENT OF LIABILITY AND COINSURANCE

This policy is a contract of indempity against actual monctary loss or damage
sustained or incurred by the insured claimant who has suffered loss or damage by
reason of matters insured against by this policy and only to the exient herein described.

(a) The liability of the Company under this policy shall not exceed the least of:

(i) the Amount of Insurance stated in Schedule A or,

(i) the difference between the value of the insured estate or interest as insured
and the vatuc of the insured estate or interest subject to the defect, tien or encum-
brance msured against by this policy.

{b) In the event the Amount of Insurance stated in Schedule A at the Date of
Policy is less than 80 percent of the value of the insured estate or interest or the
full consideration paid for the estate or interest, whichever is kess, or if subscquent
to the Datc of Policy an improvement is crecied on the land which increases the
valuc of the insured estate or interest by at least 20 percent over the Amount of
Insurance stated in Schedule A, then this Policy is subject to the foliowing:

(i) where no subsequent iraprovement has been made, as to any partial loss,
the Company shall only pay the loss pco rata in the ion that the amount of
insurance at Date of Policy bears to the total value of the estate or interest at Date
of Policy; or

(ii) where & subsequent improvement has been made, as to any partial loss,
the Company shall only pay the loss pro rata in the proportion that 120 percent
of the Amount of Insurance stated w Schedulc A bears 1o the sum of the Amount
of Insurance stated in Schedule A and the amount expended for the improverent.

The provisions of this paragraph shall sot ly to costs, attorneys® fees and ex-
penses for which the Company is liable under this policy, and shall only apply 10
that portion of any loss which exceeds. in the aggregate, 10 percent of the Amounc
of Insurance stated in Schedule A.

(c) The Company will pay only thosc costs, arorneys® fees and expenses incurved
ir accordance with Scction 4 of these Conditions and Stipulations.

8. APPORTIONMENT

If the land described in Schedule A consists of two or more parcels which are
not used as a single site, and a loss is established affecting one or more of the parcels
but not all, the loss shall be computed and senled on 2 pro 1ata basis as if the amount
of insurance under this policy was divided pro rata as to the value on Date of Policy
of each separate parcel 1o the whole, exclusive of any improvements madke subsc-
quent to Datc of Policy, unless a fiability or value has otherwise been agreed upon
s o cach parcel by the Company and the insored a¢ the time of the issuance of
this policy and shown by an express statement or by an eadorsement sttached to
this policy.

9. LIMITATION OF LIABILITY
(a) If the Company establishes the title, or resmoves the alleged defect, lien or
, or cures the tack of a right of access to or from the land, or cores
the claim of unmarketability of title or othcrwisc cstablishes the lien of the insured
morgage, sl as insured, in a reasonably diligeat manoer by any method, inclsding
litigation and the completion of any appeals therefrom, it shall have fully performed
i3 obligations with respect to thar matter and shall not be liable for any loss oc
darnage caused thercby.

(b) in the event of any litigation, including ltigation by ihc Company or with
the Company's consent, the Company shall have no lability for loss oc damage
untii there has been a final determination by a court of competent jurisdiction, and
disposition of all appeals therefrom, adverse to the titke as insured.

(c) The Company shall not be liabic for loss or damage to any insured for liability
voluntarily assumed by the insared in settling any claim ot suit without the peior
written consent of the Company.

10. REDUCTION OF INSURANCE; REDUCTION OR TERMINATION OF

LIABILITY

All payments uader this policy, except payments made for costs, attorneys’ fees
and cxpenses, shall reduce the amount of the insurance pro tanto.

~

11, LIABILITY NONCUMULATIVE . )

Itis undesstood that the amount of insurance under this policy shall
be reduced b amounk the Company may pay under any policy insuring a mor-
tygctowhk:yhchtbnisukminkbedules-mmwhidx insured has sgreed,
assumed, or taken subject, or which is hereaft d by an i d and which
is a charge or lica on the estate or interest described or referred to in Schedule
A, and the amount so paid shall be deemod a payment under this policy to the
imsured owner.

12. PAYMENT OF LOSS )

(8) No payment shall be made withowt producing this policy for endorsement of
the paymeui unless the policy has been lost or destroyed, in which case peoof of
loss or destruction shall be furnished to the satisfaction of the Company.

{b) When liability and the extent of loss or dammge bas been definitely fixed in
aocordance with these Conditions and Stipudations, the Joss or damage shall be payable
within 30 days thereafter.

13. SUBROGATION UPON PAYMENT OR SEYTLEMENT

(%) The Compeany’s Right of Subrogation.

‘Whenever the Company shall Mave scttled and paid a claim under this policy,
all right of subrogation shall vest in the Company unaffected by any act of the in-
sared claimant. . )

The Company shall be subrogaled to and be entitled to all rights and remedies
which the insured claimant would have had against any person or property in respect
1o the claim had this policy not been issued. If requested by the Company, the in-
surcd chaimant shall wansfer (o the Company all rights and remedies against any
person or property necessary in order to perfect this right of subrogation. The in-
sured claimant shall permit the Company to suc, compromise or settic in the name
of the insured claimant and to use the name of the instired claimant n any transac-
tion or litigation involving these rigts or remedies.

If a payment on account of a claim docs not fully cover the loss of the insured
claimant, the Company shall be subrogated to these rights and remedics in the pro-
portion which the Company’s payment bears to the whole amount of the loss.

1f loss should result from any act of the insured claimant, as stated above, that
act shall not void this policy, but the Company, in that event, shall be tequired
to pay only that part of any losses insured agaiast by this policy which shall exceed
the amouat, if any, lost to the Company by of the impairment by the insured
claimant of the Company’s right of subrogation.

() The Company’s Rights Against Non-insured Obligors.

The Company’s right of subrogation against non-insured obligors shall exist and
shall include. without limitation, the rights of the insurcd to indemaities, guarantics,
other policies of insurance or bonds, notwithstanding any terms or conditions con-

incd in those instruments which provide for subrogation rights by reason of this
policy.

14. ARBITRATION

Unless prohibited by applicable law, either the Cornpany or the insured may de-
mand srbitvation purseant 1o the Title Insurance Arbitration Rules of the American
Arbitration Association. Arbitrable matters may include, but are not limited to, any
controversy or claim between the Cornpauy and the insured arising out of or relating
to this policy, any service of the Company in connection with its issuance or the
brecach of a policy provision ac other obligation. All arbitrable matters when the
Amount of Insurance is $1,000,000 o less shall be arbitrated at the option of either
the Company or the i d. All arbitrable matters when the Amount of Insurance
is in excess of $1,000,000 shall be arbitrated only when agreed to by both the Com-
pany and the insured. Arbitration pursuant to this policy and under the Rules in
effect on the date the demand for arbitration is made or, at the option of the insured,
the Rules in effect at Date of Policy shall be binding upon the parties. The award
may include attorneys’ fees only if the laws of the statc in which the land is located
permit 2 court 1o award attorneys’ fees (o a prevailing party. Judgment upon the
award rendered by the Arbitrator(s) may be entered in any court having jurisdiction
thercof.

The law of the situs of the land shall apply 10 an arbitration under the Title In-
surance Arbitration Rules.

A copy of the Rules may be obtained from the Company upon request.

15. LIABILITY LIMITED TO THIS POLICY; POLICY ENTIRE CONTRACT

{a) This policy together with all endk , ifany, hed hereto by the Com-
pany is the entire policy and contract between the insured and the Company. In
tnictpreting any provision of this policy, this policy shall be construcd as 2 whole.

(b) Any claim of loss or damage, whether or not based on negligence, and which
arises aut of the status of the title to the estatr or interest covered hereby or by
aay action asserting such claim, shall be restricted to this policy.

(¢} No amendment of or endorscment to this policy cam be made except by 2
writing ¢ndorsed hercon or astached hereto signed by cither the President, 2 Vice
President, the Sccretary, an Assistant Secrtary, or validatiag officer or suthorized
signatory of the Company.

16. SEVERABILITY

In the cvent any provision of the policy is beld invalid or snenforceable under
applicable law, the policy shall be decmed not to include that provision and all other
provisions shall remmin in full force and effect.

17. NOTICES, WHERE SENT

All notices required to be given the Company and any statement in wrining (e-
quired to be furnished the Company shall include the aumber of this policy and
shall be addressed to the Company at: 2 Park Avenue, New York, NY 10016




Fidelity National Title Insurance Company
of New York

2 Park Avenue
New York NY 1081¢




FIDELITY NATIONAL TITLE

Insurance Company of New York
P.O. Box 2209, Raleigh, NC 27602
919 829-0200 (WATS: 800 662-7729)

OWNER’S POLICY
SCHEDULE A

Policy Amount: $245,000.00
Policy Date : 05 JUL 2001 at 9:50AM in Johnston County

1. Insured:
EBX-NEUSE I, LLC

2. The estate or interest in the land described herein and which is covered by this policy
is a Fee Simple and at the policy date the Fee is vested in the insured.

3. The land referred to in this policy is described as follows:
Being that same property as described in that certain Deed from Thomas Hugh
Allen and wife, Doris §. Allen., to EBX-Neuse T, LLC, dated July 3, 2001,
and recorded on July S, 2001 at 9:50AM, in Book 2082, Page 236, Johnston
County Registry -
The land referred to in this Policy is located in Johnston County, State of
North Carolina, and more particularly described as follows: (See attached
Exhibit "av)
NOTE: The parties to this contract of insurance declare that it is their joint and mutual

intention that this contract shall not be construed as creating a third party beneficiary
contract.

SCHEDULE B - EXCEPTIONS

1. The 1lien of ali taxes for the year 2001 and thereafter, which are not vet due and
payable.

2. Building restriction lines, easements and any other facts as shown on Map or Plat
recorded in Land Book 1, Page 450, Johnston County Registry. {as to Parcel One)

3. Subject property has no independent means of access, but rather is dependent upon
adjoining broperty presently owned by Thomas Hugh Allen. (as to Parcels One and Two)

4. Easement(s) for public/private utilities.

S. Right-of-way to South River Electric Membership corporation, recorded in Book 1100,
Page 544, Johnston County Registry. (as to Parcel One)

(continued on next page)

Policy No. 01R169309-0O

ALTA Owner’s Policy (Reviseqd 10-17-92)



10.

11.

12,

13.

14.

16.

FIDELITY NATIONAL TITLE

Insurance Company of New York
P.O. Box 2209, Raleigh, NC 27602
919 829-0200 (WATS: 800 662-7729)

Permit to Carolina Telephone and Telegraph Company recorded in Book 605, Page 314,
Johnston County Registry. (as to Parcels Two and Three)

Right-of-way to the N.C. pepartment of Transportation for S.R. 1198, recorded in Book
2047, Page 174, Johnston County Registry. {as to Parcels Two and Three)

Terms, conditions and reservations set forth in Deed recorded in Book 2082, Page 236,
Johnston County Registry.

. No tobacco poundage.

Rights or claims of tenants in possession under unrecorded leases, if any, as tenants
only with no purchase rights.

Rights of others in and to the continued uninterrupted flow of Mill Creek.
Riparian rights are neither guaranteed nor insured(
Rights of adjoining property owners in and to ditches affecting subject property.

Any portion of the property lying within the bounds of any streets, roads, highways,
pathways, cartway, etc., or rights of way thereof.

No insurance is afforded as to the exact amount of acreage contained in the property
described in the Deed described in Schedule 2 hereof.

Any encroachments, overlaps, boundary 1line disputes, easements, measurements,
variations in area or content, party walls or other facts which a correct survey and
inspection of the premises would show.

Countersigned and Validated:

By

Authorizt}“ﬁepreséhiative

07-19-01 r
Par 1-82.75A, Par 2-16A, Par 3-46.5A Johnston Cnty

Policy No. 01R169309-O

ALTA Owner’s Policy (Revised 10-17-92)



FIDELITY NATIONAL TITLE

Insurance Company of New York
P.O. Box 2208, Raleigh, NC 27602
919 829-0200 (WATS: 800 662-7729)

policy No. 01R169309

EXHIBIT "A"

The land referred to in this policy is located in Johnston County, State of North
Carolina and is described as follows:

PARCEL ONE:

BEING Lot #7 containing 102 3/4 acres, of the Pocosin tract allotted to
Susen White in the division of the land of John Benton made December 23, 1875, recorded in
Land Book 3, page 450, of the Office of the Clerk of Superior Court of Johnston County.

Being one of the tracts of 1and conveyed to J. H. Hill and J. H. Benton by deed dated May 5,
1890, recorded in Book V-5, page 522, and being the first tract described in the deed from J. H.
Benton to J. H. Hill and dated December 30, 1896, recorded in Book W-6, page 242, of the
Johnston County Registry.

There is however excepted from this 102 3/4 acre tract known as Lot #7 of the Pocosin tract,
that portion thereof containing 20 acres, more or less, which was conveyed to G. R. Britt by J. H.
Hill and wife, by deed recorded in Book H-6, page 114, and also by deed from J. H. Benton and
wife, to G. R. Britt by deed recorded in Book E-6, page 179. See also deed for the same 20 acre
tract of land conveyed to G. R. Britt by Susen White by deed recorded in Book J-4, page 347.
This leaves the remainder of said Lot #7 containing 82 3/4 acres conveyed by this deed.

See also Book 440, page 528, of the Johnston County Registry, and also quitclaim deed from
J. P. Rose and wife, Katie Rose, dated December 29, 1958. See Book 575, page 89, of the
Johnston County Registry. Also Will of Mildred S. Allen in File 99-E-337, in Office of Clerk of
Superior Court of Johnston County. For further chain of title information, see Book 2002, page
512, Johnston County Registry.

Page 1 of 2



FIDELITY NATIONAL TITLE

Insurance Company of New York
P.O. Box 2209, Raleigh, NC 27602
919 829-0200 (WATS: 800 662-7729)

Policy No. (01R169309

EXHIBIT "A"

The land referred to in this policy is located in Johnston County, State of North
Carolina and is described as follows:

PARCEL TWO:

BEGINNING at a stake, H. V. Rose’s comer in Earl Westbrook’s line,
and runs with Earl Westbrook’s line North 87 degrees West 863 fect to a stake, L. L. Cole’s
corner in Earl Westbrook’s line; thence with Cole’s line North 3 degrees 1000 feet to a stake in
the center of the path, Lela G. Raynor’s line; thence with Lela G. Raynor’s line, passing her
corner and with Vinnie Raynor’s and Edsel Raynor’s line South 62 degrees 40 minutes East 966
feet to a stake, corner in Norwood Smith’s line; thence South 3 degrees 15 minutes West 594 feet
to the beginning, containing 16 acres.

PARCEL THREE;:

BEGINNING at a stake, Léla G. Raynor’s comer in L. L. Cole’s line,
and runs with Cole’s line North 3 degrees 2963 feet to a stake on Mill Creek; thence down the
run of Mill Creek to a stake, Norwood Smith’s corner; thence with Smith’s line South 3 degrees
15 minutes West 1655 feet to a stake, Edsel Raynor’s corner; thence with Edsel Raynor’s and
Vinnie Raynor’s line South 76 degrees West 632 feet to a stake, Vinnie Raynor’s corner; thence
with her line South 5 degrees 40 minutes East 414 feet to a stake; South 27 degrees 15 minutes
East 100 feet, South 41 degrees 50 minutes East 153 feet, and South 17 degrees 20 minutes East
313 feet to a stake, Vinnie Raynor’s comer; thence with her line and past her corner and with
Lela G. Raynor’s line West 618 feet to the beginning, containing 46.5 acres, more or less.

For chain of title information, see Book 1795, page 399 (Tracts VII and VIII), Johnston
County Registry.

No tobacco poundage is conveyed by this instrument. Grantor, Thomas Hugh Allen, retains
hunting rights for his lifetime.

Page 2 of 2



Appendix 13. Agency Review Letters



Appendix 14. Construction Details
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