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THIS MODIFICATION OF CONSERVATION EASEMENT DEED, made
this 20™ day of December, 2007, by and between BILTMORE FARMS, LLC, a North
Carolina limited liability company (formerly, Biltmore Farms, Inc.) (“Grantor”), whose
mailing address is One Town Square Boulevard, Suite 330, Asheville, NC 28803 and the
State of North Carolina, (“Grantee”), whose mailing address is State of North Carolina,
Department of Administration, State Property Office, 1321 Mail Service Center, Raleigh,
NC 27699-1321. The designations Grantor and Grantee as used herein shall include said
parties, their heirs, successors, and assigns, and shall include singular, plural, masculine,
feminine, or neuter as required by context.

WITNESSETH:

This instrument is intended to modify the previous deed of a conservation
casement as recorded in Deed Book 3474, Pages 94-102 of the Buncombe County
Registry and re-recorded in Book 3677 at Page 530 (the “Original Conservation
Easement™).

WHEREAS, pursuant to the provisions of N.C. Gen. Stat. § 143-214.8 et seq.,
the State of North Carolina has established the Ecosystem Enhancement Program
(formerly known as the Wetlands Restoration Program) within the Department of
Environment and Natural Resources for the purposes of acquiring, maintaining, restoring,
enhancing, creating and preserving wetland and riparian resources that contribute to the
protection and improvement of water quality, flood prevention, fisheries, aquatic habitat,
wildlife habitat, and recreational opportunities; and
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WHEREAS, the State of North Carolina is qualified to be the Grantee of a
Conservation Easement pursuant to N.C. Gen. Stat. § 121-35; and

WHEREAS, the Ecosystem Enhancement Program in the Department of
Environment and Natural Resources has approved acceptance of this instrument; and

WHEREAS, the Department of Environment and Natural Resources, the North
Carolina Department of Transportation and the United States Army Corps of Engineers,
Wilmington District entered into a Memorandum of Agreement, (MOA) duly executed
by all parties in Greensboro, NC on July 22, 2003. This MOA recognizes that the
Ecosystem Enhancement Program is to provide for compensatory mitigation by effective
protection of the land, water and natural resources of the State by restoring, enhancing
and preserving ccosystem functions; and

WHEREAS, the acceptance of this instrument for and on behalf of the State of
North Carolina has been granted by the Department of Administration pursuant to
approval by the Governor and Council of State at a meeting held in the City of Raleigh,
North Carolina, on the 5" day of June, 2007; and

WHEREAS, Grantor owns in fee simple certain real property situated, lying, and
being in Limestone Township, Buncombe County, North Carolina (the "Property"), and
being more particularly described as that certain parcel of land as recorded in Deed Book
1222 at Page 645 of the Buncombe County Registry, North Carolina; and

WHEREAS, Grantor and Grantee have agreed to modify the land area
encumbered by the Original Conservation Easement; and

WHEREAS, Grantee wishes to release a 0.110 acre area from the Original
Conservation Easement (“Released Conservation Easement Area” as more particularly
described in attached Exhibit B) so that the Released Conservation Easement Area will
no longer be encumbered by the Original Conservation Easement.

WHEREAS, Grantor desires to convey to Grantee a Conservation Easement on
0.210 acres of the Property not previously encumbered by the Original Conservation
Easement (“New Conservation Easement Area” as more particularly described in
attached Exhibit A), thereby resiricting and limiting the use of the New Conservation
Eagsement Area to the terms and conditions and purposes hereinafier set forth, and
Grantee is willing to accept an easement on the New Conservation Easement Area.

NOW, THEREFORE, in consideration of Ten Dollars ($10.00) and the mutual
covenants, terms, conditions, and restrictions hereinafter set forth, Grantor
unconditionally and irrevocably hereby grants and conveys unto Grantee, its successors
and assigns, forever and in perpetuity, a Conservation Easement of the nature and
character and to the extent hereinafter set forth, over the New Conservation Easement
Area (Exhibit A), for the benefit of the people of North Carolina, and being all of the
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tract of land containing approximately 0.210 acres as shown on a plat of survey entitled
“Revision to P.B. 88 PG. 200 Proposed Areas for Recombination, Biltmore Farms, LL.C
Conservation Easements” dated December 5, 2007, certified by John B. Young, PLS L-
2964, and recorded in Plat Book 114 at Page 192, in the Office of the Register of Deeds
for Buncombe County, North Carolina (the “New Conservation Easement Plat”). The
Grantee, in consideration of Ten Dollars ($10.00)} and the mutual covenants, terms,
conditions, and restrictions hereinafter set forth, hereby unconditionally and irrevocably
releases and forever quitclaims unto the Grantor, its successors and assigns, the Released
Conservation Easement Area (Exhibit B) of the Original Conservation Easement, being
all of the tract of land containing approximately 0.110 acres as shown on the New
Conservation Easement Plat. The Grantor hereby contirms and ratifies the previous
conveyance of a Conservation Easement on the remaining, unreleased 11.37 acres
conveyed to Grantee in the Original Conservation Easement as shown on plats of survey
entitled “Biltmore Farms, Inc. Conservation Easements” dated October 7, 2003,
certified by John B. Young, PLS, [.-2964 recorded in Plat Book 92 Page 66, Buncombe
County Registry and modified by the New Conservation Easement Plat (hereinafter
“Retained Conservation Easement Area™).

The Conservation Easement (which includes an easement on both the Retained
Conservation Easement Area and the New Conservation Easement held by the Grantee,
hereinafter referred to collectively as the “Conservation Easement™) is subject to the
casement of the Metropolitan Sewage District as shown on the plats referred to above.

The purposes of the Conservation Easement are to maintain, restore, enhance,
create and preserve wetland and/or riparian resources in the Easement Area that
contribute to the protection and improvement of water quality, flood prevention, fisheries,
aquatic habitat, wildlife habitat, and recreational opportunities; to maintain permanently
the Easement Area in its natural condition, consistent with these purposes; and to prevent
any use of the Easement Arca that will significantly impair or interfere with these

purposes. To achieve these purposes, the following conditions and restrictions are set
forth:

I DURATION OF EASEMENT

The Conservation Easement shall be perpetual. Mt is an easement in gross, runs
with the land, and is enforceabie by Grantee against Grantor, its successors, and assigns,
lessees, agents, and licensees.

GRANTOR RESERVED USES AND RESTRICTED ACTIVITES

The Conservation Easement Area (which includes and refers to both the Retained
Conservation Easement Area and the New Conservation Easement Area, hereinafter
referred to collectively in this Agreement as “Conservation Easement Area” or
“Easement Area”) shall be restricted from any development or usage that would impair or
interfere with the purposes of the Conservation Easement. Unless expressly reserved as a
compatible use herein, any activity in, or use of, the Easement Area by the Grantor is
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prohibited as inconsistent with the purposes of the Conservation Easement. Any rights
not expressly reserved hereunder by the Grantor have been acquired by the Grantee. The
following specific uses are prohibited, restricted, or reserved as indicated:

A. Recreational Uses. Grantor expressly reserves the right to undeveloped
recreational uses, including hiking, bird watching, hunting and fishing, and access to the
Easement Area for the purposes thereof. Usage of motorized vehicles in the Easement
Area is prohibited.

B. Educational Uses. The Grantor reserves the right to engage in and permit
others to engage in educational uses in the Easement Area not inconsistent with the
Conservation Easement, and the right of access to the Easement Area for such purposes
including organized educational activities such as site visits and observations.

C. Construction in Accord with Wetlands Permit and Water Quality
Certification. Grantor expressly reserves the right to conduct any and all construction or
other activities authorized and contemplated by the Wetlands Permit and the Water
Quality Certification (including any amendments, additions or supplements thereto) and
to hereafter repair and maintain same, subject to the terms, conditions, and limitations of
the Wetlands Permit and the Water Quality Certification, and other local, state or federal
regulations as may be applicable.

D. Structures for Drainage Control. Grantor reserves the right to construct
and maintain structures necessary for drainage control of the Conservation Easement
Area provided that such structures are designed for the purpose of preserving wetland
areas existing as of the date of the Conservation Easement. Grantor may repair, restore,
maintain and use all structures existing on the Conservation Easement Area on the date of
the Conservation Easement. Such existing structures may be repaired or restored to the
condition and dimensions in which the structure existed on the date of the Conservation
Easement, provided same is constructed and operated in accordance with applicable
local, state and federal regulations. Owner shall also have the right to selectively install
and maintain benches, site furniture and foot bridges within the strearn buffer areas in a
manner and to a limited degree not inconsistent with the Conservation Purposes.

E. Access to Existing Sewer for Taps. Grantor reserves the right of access
to the existing sewer lines located upon the Easement Area for the purpose of tapping on
to such sewer as required to provide sewer services to Grantor’s property in the vicinity
of the Easement Area and reserves the right to convey any sewer lines constructed to
provide such service and to grant an easement to the Metropolitan Sewerage District of
Buncombe County or its successor for the maintenance of such sewer lines provided
same is constructed and operated in accordance with applicable, local, state and federal
regulations.
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F. Vegetative Cutting. Cutting, removal, mowing, harming, or destruction
of any vegetation in the Easement Area is prohibited except as reasonably required to
permit Grantor to carry out those matters reserved by Grantor above,

G. Industrial, Residential and Commercial Uses. All are prohibited in the
Easement Area.

H. Agricultural Use. All agricultural uses within the Easement Area
including any use for cropland, waste lagoons, or pastureland are prohibited.

I. New Construction. There shall be no building, facility, mobile home,
antenna, ufility pole, tower, or other structure constructed or placed in the Easement Area
except as reasonably required to permit Grantor to carry out those matters reserved by the
Grantor above provided same is constructed and operated in accordance with applicable
local, state, and federal regulations.

J. Signs. No signs shall be permitted in the Easement Area except
interpretive signs describing restoration activities and the conservation values of the
Easement Area, signs identitying the owner of the Easement Area and the holder of the
Conservation Easement, signs giving directions, or signs prescribing rules and regulations
for the use of the Easement Area may be allowed.

K. Dumping or Storing. Dumping or storage of soil, trash, ashes, garbage,
waste, abandoned vehicles, appliances or machinery, or other material in the Easement
Area is prohibited.

L. Grading, Mineral Use, Excavation, Dredging. There shall be no
grading, filling, excavation, dredging, mining, or drilling in the Easement Area and no
removal of topsoil, sand, gravel, rock, peat, minerals, or other materials from the
Easement Area except as reasonably required to permit Grantor to carry out those matters
reserved by Grantor above and is done in accordance with local, state, and federal
regunlations,

M.  Water Quality and Drainmage Patterns. There shall be no diking,
draining, dredging, channeling, filling, leveling, pumping, impounding, or related
activities, or altering or tampering with water control structures or devices, or disruption
or alteration of the restored, enhanced or created drainage patterns in the Easement Area.
In addition, diverting or causing or permitting the diversion of surface or underground
water into, within or out of the Easement Area by any means, removal of wetlands,
polluting or discharging into waters, springs, seeps or wetlands, or use of pesticide or

biocides is prohibited.
N. Subdivision. Subdivision, partitioning, or dividing the Easement Area is
prohibited.
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0. Development Rights. No development rights which have been
encumbered or extinguished by the Conservation Fasement shall be transferred pursuant
to a transferable development rights scheme or cluster development arrangement or
otherwise.

The Grantee, and authorized representatives of the Grantee, shall have the right to
enter the Easement Area and shall have the right of reasonable ingress and egress to the
Easement Area over the Easement Area, at all reasonable times to undertake any
activities to restore, manage, maintain, enhance and monitor the wetland and riparian
resources of the Easement Area. These activities include planting of trees, shrubs and
herbaceous vegetation, installation of monitoring wells, utilization of heavy equipment to
grade, fill, and prepare the soil, modification of the hydrology of the site, and installation
of natural and manmade materials as needed to direct in-stream, above ground, and
subterraneous water flow. In addition, the Grantee, and authorized representatives of
Grantee, shall have the right to enter the Easement Area and shall have the right of
reasonable ingress and egress to the Fasement Area over the Easement Area, at all
reasonable times for the purpose of inspecting said property to determine if the Grantor is
complying with the terms, conditions, restrictions, and purposes of this Conservation
Easement. The easement rights granted herein do not include public access rights.

The Grantor may request permission to vary from the above restrictions for good
cause shown, provided that any such request is consistent with the purposes of the
Conservation Easement. The Grantor shall not vary from the above restrictions without
first obtaining written approval from the N.C. Ecosystem Enhancement Program, whose
mailing address is 1652 Mail Services Center, Raleigh, NC 27699-1652.

ENFORCEMENT AND REMEDIES

A. In the event that the Grantee determines that the Grantor has violated or is
threatening to violate any of these terms, conditions, or restrictions, the Grantee may,
upon thirty (30) days written notice giving a reasonable time for Grantor to cure, institute
a suit to enjoin such violation and if necessary, to require the restoration of the Easement
Area to its prior condition at the expense of the Grantor.

B. No failure on the part of Grantee to enforce any covenant or provision
hereof shall discharge or invalidate such covenant or any other covenant, condition, or
provision hereof or affect the right of Grantee to enforce the same in the event of a
subsequent breach or default.

V. MISCELLANEOUS
A. The Conservation Easement shall be construed to promote the purposes of

N.C. Gen. Stat. §143-214.8 et seq., the Wetlands Restoration Program, now known as the
Ecosystemn Enhancement Program.
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B. This instrument and the Original Conservation Easement set forth the
entire agreement of the parties with respect to the Conservation Easement and supersede
all prior discussions, negotiations, understandings or agreements relating to the
Conservation Easement. If any provision is found to be invalid, the remainder of the
provisions of this Modification of Conservation Easement, and the application of such
ptovision to persons or circumstances other than those as to which it is found to be
invalid, shall not be affected thereby.

C. Any notices shall be sent by registered or certified mail, return receipt
requested to the parties at their addresses shown above or to other address(es) as either
party establishes in writing upon notification to the other.

D. Grantor shall notify Grantee in writing of the name and address and any
party to whom the Easement Area or any part thereof is to be transferred at or prior to the
time said transfer is made. Grantor further agrees to make any subsequent lease, deed, or
other legal instrument by which any interest in the Easement Area is conveyed subject to
the Conservation Easement of the State of North Carolina.

VI. QUIET ENJOYMENT

Grantor reserves all remaining rights accruing from ownership of the Property,
including the right to engage in or permit or invite others to engage in only those uses of
the Easement Area that are expressly reserved herein, not prohibited or restricted herein,
and are not inconsistent with the purposes of the Modification of Conservation Easement.
Without limiting the generality of the foregoing, the Grantor expressly reserves to the
Grantor, and the Grantor's invitees and licensees, the right of access to the Easement
Area, and the right of quiet enjoyment of the Easement Area.

TO HAVE AND TO HOLD the said rights and easements perpetually unto the
State of North Carolina for the aforesaid purposes.

AND Grantor covenants that Grantor is seized of the Easement Area in fee and
has the right to convey the permanent Conservation Easement herein granted; that the
same is free from encumbrances, except for easements, restrictions and rights-of-way of
record, and that Grantor wiil warrant and defend title to the same against the claims of all
persons whomsoever.

(Remainder of page intentionally left blank)
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IN TESTIMONY WHEREOF, the Grantor has caused this Modification of
Conservation Easement to be executed, the day and year first above written.

BILTMORE FARMS, LLC
a North Carolina limited liability company

(SEAL)
cil, President

STATE OF NORTH CAROLINA
COUNTY OF B un conche

I, Cun”ﬂa J. S‘fuﬂa a Notary Public of ’E)uucombz_ County and the State of North
Carol’ina, do hereby certify that the following person(s) personally appeared before me
this day, each acknowledging to me that he or she voluntarily signed the foregoing
document for the purpose stated therein and in the capacity indicated: John F.A.V. Cecil
in his capacity as President of Biltmore Farms, LLC, a North Carolina limited liability

company, by authority duly granted by the managers of said company.

IN WITNESS WHEREOF, I have hereunto set my hand and Notarial Seal, this the 3/ o
dayof Ocfoboey 2007,

&QQHRJSQ,%-

Notary Public

/

iy,
’ﬁﬂ;
\\
\\\\‘\

9 Notary Pubilc
Buncombe County
My Commission explres

Wiy
T

Printed Name of Notary: C }:n 11 A o J. S{‘u_}:.\ﬁ:) S

Z  noyon S o ,
Z %, v S My commission expires: /1 - 01 - Q2 o{f
%, Op SS
/// rH CA o \\\\
et
(Notarial Seal)
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IN TESTIMONY WHEREOQOF, the State of North Carolina has caused this
instrument to be executed in its name by MICHAEL F. EASLEY, Governor, attested by
Elaine R. Marshall, Secretary of State, and the Great Seal of the State of North Carolina
hereunto affixed, by virtue of the power and authority aforesaid, all as of the date set

forth in the notary acknowledgement below.

STATE OF NORTH CAROLINA

Governor

\\gSTATEa

/’J;w m‘,”)s Y c

s
-

ATTEST: &5
. J)‘u SR Eony
v fpuse Lo hall 5 Al S
| NG
Secretary of State ‘/'(:_ ’3‘_'-?-‘”’:;_\'4‘--('

APPROVED AS TO FORM:

10 4%

H\
N )
s

/;
TV

ROY COOPER
Attorney General

o Ao Ata

AWomey Gen&/
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STATE OF NORTH CAROLINA

COUNTY OF Wﬂ kf,

L Jden V\&‘ \ 6&“&‘(”\/&0\/(] , a Notary Public of
_JQ\QMI County and the State of North Carolina, do certify that ELAINE F.

MARSHALL, Secretary of the State of North Carolina, personally came before me this

day and acknowledged that she is Secretary of State of North Carolina, and that by
authority duly given and as the act of the State, the foregoing instrument was signed in its
name by MICHAEL F. EASLEY, Governor of the State of North Carolina, sealed with
the Great Seal of the State of North Carolina, and attested by herself as Secretary of State

of North Carolina.

IN WITNESS WHEREOF, 1 have hereunto set my hand and Notarial Seal, this the

7*”\ day of ‘ 510 ylel&[ , 2007.

JENNELL BAUGHMAN

Notary Public
Johnston County
J

State of North Carolina
My Commission Explres Nov 21, 2011

Notary Public
Print Name: dg; ¢ tﬁ“ & “g\(iélmﬂ 4
{(Notarial Seal)

My Commission Expires: -2 -20(\

10
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EXHIBIT A
To Modification of Conservation Easement

New Conservation Easement Area

Beginning at a point located in the eastern margin of Schenck Parkway, said point being
located North 58° 43° 46" West 8,247.62 feet from N.C.G.S. Station “Lane” (X =
649401.69 Y = 947435.00 NAD 1927) and from said Beginning point thus established,
on a curve to the left with a radius of 380.00 feet, a chord bearing and distance of South
00° 58 00” West 418.85 feet and an arc length of 443.61 feet to a point; thence South 32°
28’ 36” East 18.65 feet to a point; thence South 40° 24’ 11" West 32.64 feet to a point;
thence North 32° 54’ 00” West 19.49 feet to a point; thence on a curve to right with a
radius of 370.00 feet, a chord bearing and distance of North 01° 43° 117 East 420.41 feet
and an arc length of 447.13 feet to a point; thence North 35° 22° 29 East 27.95 feet to the
point and place of Beginning. Being all of the 0.210 acre tract shown as “Area Proposed
to be added to conservation easement” on the plat recorded in Plat Book 114 at Page 192
in the Office of the Register of Deeds for Buncombe County, North Carolina.
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EXHIBITB
To Modification of Conservation Easement

Released Conservation Easement Area

Beginning at a point located in the western margin of Schenck Parkway, the following six
courses and distances from N.C.G.S. Station “Lane” (X = 649401.69 Y = 947435.00
NAD 1927): North 58° 43 46” West 8,247.62 feet, on a curve to the left with a radius of
380.00 feet, a chord bearing and distance of South 00° 58" 00 West 418.85 feet and an
arc length of 443.61 feet, South 32° 28’ 36™ East 18.65 feet, on a curve to the right with a
radius of 230.00 feet, a chord bearing and distance of South 12° 59°46™ East 153.40 feet
with an arc length of 156.40 feet, South 06° 29° 03” West 45.71 feet and North 74° 48°
36” West 60.97 feet, and from said Beginning point thus established, a curve to the left
with a radius of 160.04 feet, a chord bearing and distance of North 14° 51° 48" West
99.10 feet and an arc length of 100.76 feet to a point; thence North 32° 54° 00” West
50.08 feet to a point; thence on a curve to the right with a radius of 430.00 feet, a chord
bearing and distance of North 28° 47° 34” West 61.60 feet and an arc length of 61.65 feet
to a point; thence North 39° 12° 24 East 33.59 feet to a point; thence on a curve to the
left with a radius of 440.00 feet, a chord bearing and distance of South 28° 22 23" East
62.97 feet and an arc length of 63.03 feet to a point; thence South 32° 28" 36” East 18.65
feet to a point; thence on a curve to the right with a radius of 170.00 feet and a chord
bearing and distance of South 12° 59* 46 East 113.39 feet and an arc length of 115.60
feet to a point; thence South 06° 29” 03” West 34.72 feet to the point and place of
Beginning. Being all of the 0.110 acre tract shown as “Area Proposed to be taken out of
conservation easement” on the plat recorded in Plat Book 114 at Page 192 in the Office
of the Register of Deeds for Buncombe County, North Carolina.
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BOOK 3474
PAGES 94 - 102

Buncombe County, NG

. Recorded 11/24/2003 02:17:44pm
No 9999-80250283 1 of 9 pages
Otto W. DeBruhl, Register of Deeds

STATE OF NORTH CAROLINA

CONSERVATION EASEMENT
COUNTY OF BUNCOMBE
SPO File Number
Prepared by and Mail to:
Philip G. Carson
Adams Hendon Carson Crow & Saenger, P.A.
F.0. Box 2714
Asheville, NC 28802

4

THIS CONSERVATION EASEMENT DEED, made this Zl‘is day of
November, 2003, by and between BILTMORE FARMS, INC., a North
Carclina corporation, Grantor, and the State of North Carolina,
Grantee, whose mailing address is State of North Carolina State
Broperty Office, 1321 Mail Service Center, Raleigh, NC 27699-
1321. The designations Grantor and Grantee as used herein shall
include said parties, their heirs, successors, and assigns, and
shall include singular, plural, masculine, feminine, or neuter as
required by context.

WITNESSET H:

A WHEREAS, pursuant to the provisions of N.C. Gen. Stat. §143-
214.8 et seg., the State of North Carolina has established the

- Wetlands Restoration Program (as defined in N.C. Gen. Stat. §143-

214.8) within the Department of Environment and Natural Resources
for the purposes of acquiring, maintaining, restoring, enhancing,
and creating wetland and riparian resources that contribute to
the protection and improvement of water quality, flood
prevention, fisheries, aquatic habitat, wildlife habitat, and
recreational opportunities; and,

»

WHEREAS, the Ecosystem Enhancement Program (formerly the

" Wetlands Restoration Pregram) in the Department of Environment

and Natural Resources has approved acceptance of this instrument;
and,
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WHEREAS, the acceptance of this instrument for and on behalf
of the State of North Carolina has been granted to the Department
of Administration by resolution as appreved by the Governor and

 Council of State adopted at a meeting held in the City of
Raleigh, North Carclina, on the Bm'day of February 2000; and,

WHEREAS, pursuant to the provisions of N.C. Gen. Stat. §143-
214.8, two of the components of the Wetlands Restoration Program
now the Ecosystem Enhancement Program are (1) restoration and
perpetual maintenance of wetlands, riparian areas and surface
waters and (2) land ownership and management; and,

WHEREAS, Grantor owns in fee simple certain real property
situated, lying, and being in Limestone Township, Buncombe
County, North Caroclina (the “Protected Property”), and being a
portion of the property conveyed to the Grantor by deed recorded
in -Deed Book 1222 at Page 645 of the Buncombe County Registry,
Nerth Carclina; and,

WHEREAS, Grantor is willing to grant a Conservation Easement
on the. Protected Property, thereby restricting and limiting the
use of the Protected Property to the terms and conditions and for
the purposes hereinafter set forth, and Grantee is willing to

- accept such easement.

NOW, THEREFORE, in consideration of the mutual covenants,
terms, conditions and restrictions hereinafter set forth, Grantor
unconditionally and irrevocably hereby grants and cenveys unto
Grantee, its successors and assigns, forever and in perpetuity, a
Conservation Easement of the nature and character and to the
extent hereinafter set forth, over a portion of the Protected
Property, referred to hereafter as the Easement Area, for the
benefit of the people of North Carclina, and being all of the
tract of land containing an approximate 11.48 acres as shown on a
plat of survey entitled “Biltmore Farms, 1Inc. Conservation
Basements” dated October 7, 2003, certified by John B. Young, PLS
L-2%964, and recorded in Plat Book 88 at Page 200, Buncombe County
Registry.
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E

This conveyance 1s subject to the easement of the

- Metropolitan Sewerage District as shown on the plat referred to

above.

The purposes of this Conservation Easement are to maintain,
restore, enhance, and create wetland and/or riparian resources in
the Fasement Area that contributes to the protection and
improvement of water quality, flood prevention, fisheries,
équatic habitat, wildlife habitat, and recreational
opportunities; to maintain permanently the Easement Area in its
natural condition, consistent with these purposes; and to prevent
any use of the Easement Area that will significantly impair or
interfere with these purposes. To achieve these purposes, the
following conditions and restrictions are set forth:

; I. DURATION OF EASEMENT

This Conservation Easement shall be perpetual. It is an
easement in gross, runs with the land, and is enforceable by
Grantee against Grantor, their persocnal representatives, heirs,
successors, and assigns, lessees, agents, and licensees.

13

II. RESERVED USES AND RESTRICTED ACTIVITIES

The Easement Area shall be restricted from any development
or usage that would impair or interfere with the purposes of this
Conservation Easement. Unless expressly reserved as a compatible
use herein, any activity in, or use of, the Easement Area by the
Grantor is prohibited as inconsistent with the purposes of this
Conservation Easement. Any rights not expressly reserved
nereunder by the Grantor have been acquired by the Grantee. The
following specific uses are prohibited, restricted, or reserved
as indicated:

A. Recreational Uses. Grantor expressly
reserves the right to undeveloped recreational
uses, including hunting and fishing, and access to
the Easement Area for the purposes thereof. Usage
of motorized vehicles in the Easement Area for
such purposes is prohibited.

B. Educational Uses. The Grantor reserves
the right to undeveloped educational uses and the
right of access to the Easement Area for such
purposes including organized educational
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activities such as site wvisits, studies, and

observations.
C. Construction in Accord with Wetlands
Permit and Water Quality Certification. Grantor

expressly reserves the right to conduct any and
all construction or other activities authorized
and contemplated by the Wetlands Permit and the

Water Quality Certification {(including any
amendments, additions or supplements thereto} and
R to hereafter repair and maintain same, subject to

the terms, conditions, and limitations of the
Wetlands Permit and the Water Quality
Certification, and other local, state or federal
regulations as may be applicable.

D. Structures for Drainage Control.
Grantor reserves the right to construct and
maintain structures necessary for drainage control
’ of the Conservation Area provided that such
structures are designed for the purpose of
preserving wetland areas existing as of the date
of this Conservation Easement. Grantor may
repair, restore, maintain and use all structures
existing on the Conservation Area on the date of
this Conservation Easement. Such existing
structures may be repaired or restored to the
R condition and dimensions in which the structure
existed on the date of this Conservation Easement,
, provided same 1is constructed and operated in
accordance with applicable local, state and
federal regulations. Cwner shall also have the
right to selectively install and maintain benches,
site furniture and foot bridges within the stream
buffer areas in a manner and to a limited degree
not inconsistent with the Conservation Purposes.

E. Access to Existing Sewer for Taps.
Grantor reserves the right of access to the
existing sewer lines located upon the Property for
the purpose of tapping on to such sewer as
required to provide sewer services to Grantor’s
property in the vicinity of the Protected Property
and reserves the right to convey any sewer lines
> _ constructed to provide such service and to grant

: an easement to the Metropolitan Sewerage District
, of Buncombe County or its successor for the
maintenance of such sewer lines provided same 1is
constructed and operated 1in accordance with

applicable, local, state and federal regulations.
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F. Vegetative Cutting. Cutting, removal,
mowing, harming, or destruction of any vegetation
in the Easement Area is prohibited except as

- reasonably required to permit Grantor to carry out
those matters reserved by Grantor above.

G. Industrial Use. Industrial activities
in the Easement Area are prohibited.

. H. Residential Use. Residential use of the
Easement Area is prohibited.

I, Commercial Use, Commercial activities
in the Easement Area are prohibited.

J. Agricultural Use. Agricultural use of
the Easement Area including use for cropland,
waste lagoons or pastureland is prohibited.

K. New Construction. There shall be no
building, facility, mobile home or other structure
constructed or placed in the Easement Area except
as reasonably required to permit Grantor to carry
out those matters reserved by the Grantor above
provided same is constructed and cperated in
accordance with applicable local, state and
federal regulations.

» L. Signs, No signs shall be permitted in
the Easement Area eéxcept interpretive signs
) describing restoration activities and the

conservation values of the FEasement Area, signs
identifying the owner of the Protected Property
and the holder of the Conservation Easement, and
signs giving directions or proscribing rules and
regulations for the use of the Easement Area.

M. Dumping. Dumping of soil, trash, ashes,
garbage, waste, abandoned vehicles, appliance or
machinery, or other material in the Easement Area
is prohibited.

N. Grading, Mineral Use, Excavation,

Dredging. There shall be no grading, filling,

excavation, dredging, mining, or drilling; no

. removal of topsoil, sand, gravel, rock, peat,
minerals or other materials except as reasonably

' required to permit Grantor to carry out those
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matters reserved by Grantor above and is done in
accordance with applicable local, state and
federal regulations.

Q. Water OQuality and Drainage Patterns.
There shall be no diking, draining, dredging,
. channeling, filling, leveling, pumping,
impounding, or related activities, or altering or
tampering with water control structures or
devices, or disruption or alteration of the
restored, enhanced or created drainage patterns.
In addition, diverting or causing or permitting
the diversion of surface or underground water
into, within or out of the easement area by any
means, removal of wetlands, polluting or
discharging into waters, springs, seeps Or
wetlands, or use of pesticide or biocides 1is
prohibited.

P. Subdivision. Subdivision, partitioning,
or dividing the Easement Area is prohibited.

Q. Development Rights. No development
rights which have been encumbered or extinguished
by this Conservation Easement shall be transferred

. pursuant to a transferable development rights
scheme or cluster development arrangement or
otherwise.

The Grantee, and authorized representatives of the Grantee,
shall have the right to enter the Easement Area and shall have
the right of reasonable ingress and egress to the Easement Area
dver the Protected Property, at all reasonable times to undertake

- any activities to restore, manage, maintain, enhance and monitor
the wetland and riparian resources of the Easement Area. These
activities include planting of trees, shrubs and herbaceous
vegetation, installation of monitering wells, utilization of
heavy equipment to grade, £ill, and prepare the soil,
modification of -the hydrology of the site, and installation of
natural and manmade materials as needed to direct in-stream,
above ground, and subterranecus water flow. In addition, the
Grantee, and authorized representatives of Grantee, shall have

- the right to enter the Easement Area and shall have the right of
reasonable ingress and egress to the Easement Area over the
Protected Property, at all reascnable times for the purpose of
inspecting said property to determine if the Grantor is complying
with the terms, conditions, restrictions, and purposes of this
Conservation Easement. The easement rights granted herein do not
include public access rights.
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The Grantor may request permission to vary from the above
restrictions for good cause shown, provided that any such request
is consistent with the purposes of this Conservation Easement.

' The Grantor shall not vary from the above restrictions without

first obtaining written approval from the Ecosystem Enhancement
Program (formerly the Wetlands Restoration Program), whose
mailing address is 1619 Mail Services Center, Raleigh, NC 27699~
1619.

TII. ENFORCEMENT AND REMEDIES

A, In the event that the Grantee determines that the
Grantor has violated or is threatening toc violate any
of these terms, conditions, or restrictions, the
Grantee may, upon 30 days written notice giving a
reasonable time for Grantor to cure, institute a suit
to enjoin such violation and if necessary, to require
the restoration of the Easement Area to its prior
» condition at the expense of the Grantor.

X B. No failure on the part of Grantee to enforce any
covenant or provision hereof shall discharge or
invalidate such covenant or any other covenant,
condition, or provision hereof or affect the right of
Grantee to enforce the same 1in the event of a
subsequent breach or default.

IV. MISCELLANEOUS

A. This Conservation Easement shall be construed to
promote the purposes of N.C. Gen. Stat. §143-214.8 et.
seq., the Wetlands Restoration Program, now known as
the Ecosystem Enhancement Program.

B. This instrument sets forth the entire agreement of
. the parties with respect to the Conservation Easement
and supersedes all prior discussions, negotiations,
. understandings or agreements relating to the
Conservation Easement. If any provision is found to be
invalid, the remainder of the provisions of the
Conservation Easement, and the application of such
provision to persons or circumstances other than those
as to which it is found to be invalid, shall not be

affected thereby.

C. Any notices shall be sent by registered or
certified mail, return receipt requested to the parties
at their addresses shown above or to other address(es)
as either party establishes in writing upon
notification to the other.
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D. Grantor shall notify Grantee in writing of the
name and address and any party to whom the Protected
Property or any part thereof is to be transferred at or
prior to the time said transfer is made. Grantor
further agrees to make any subsequent lease, deed, or
other legal instrument by which any interest in the
Protected Property is conveyed subject to the
Conservation Easement herein created.

V. QUIET ENJOYMENT

Grantor reserves all rights accruing from ownership of the
Protected Property, including the right to engage in or permit or
invite others to engage in only those uses of the Easement Area
that are expressly reserved herein, not prohibited or restricted
herein, and are not inconsistent with the purposes of this
Conservation Easement. Without 1limiting the generality of the
foregoing, the Grantor expressly reserves to the Grantor, and the
Grantor’s invitees and licensees, the right of access to the
Fasement Area, and the right of quit enjoyment of the Easement
Area,

. TO HAVE AND TO HOLD the said rights and easements
perpetually unte Grantee for the aforesaid purposes.

AND Grantor covenants that Grantor 1is seized of said
premises in fee and has the right to convey the permanent
easement herein granted; that the same are free from encumbrances
and that Grantor will warrant and defend title to the same
against the claims of all persons whosoever.

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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. IN TESTIMONY WHERECF, the Grantor has hereunto set his hand and
seal, the day and year first above written.

BILTMORE MS, INC.

,,.._.UF"_“TH.'J;,‘__. B V&S -
sfCorg %9 Seal) Vice Preside

. E"""@@‘q&:‘% tary

Jl" st

STATE OF NORTH CAROLINA
COUNTY OF BUNCOMBE

. I, a Notary public of said County and State, do hereby
certify that ~loww) A A/ Cae/se- , personal%y appeared
before me this day and acknowledged that he is e'cretary of

Biltmore Farms, Inc., a North Carclina corporation, and that by
authority duly given and as the act of the corporation, the
foregoing instrument was signed in its name by 1is President,
sealed with its corporate seal and attested by him as its
Secretary. '

) Witness my hand and official stamp or seal, this 67/.57‘ day
of November, 2003.

.‘i"é’ué.“ i
N Y e, m
1_0 - é‘o :

oM Notan @At 1

“i&ﬂ* CUITTInlSS:BOIi expires:
%, U/S:ﬁ.w.

€y g 7—%&03
%“F c@w“

A Hmiln.-;,”
L]

\\

State of North (. arolina, County of Buncomiye

of the fqregoing certificates of

is hereby cestified to pe

| . e om-r T registration qn this the
i OTTOW DEBRRUHL, Remqter of Deeds ‘ Dcp%
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Prepared by and Return to: Dan Hitchcock, Adams, Hendon, Carson, Crow & Saenger, P.A. (Box #1)
STATE OF NORTH CAROLINA
COUNTY OF BUNCOMBE
CONSENT AND JOINDER TO CONSERVATION EASEMENT
This CONSENT AND JOINDER TO CONSERVATION EASEMENT ("Consent”) is made as of
thisthe Jf¥dayof  April ,2015, by BILTMORE COMMERCIAL PROPERTIES, LLC,

a North Carolina limited liability company ("Grantor") for the benefit of BILTMORE FARMS, LLC, a
North Carolina limited liability company ("Biltmore™).

BACKGROUND

A. Biltmore did make that certain Conservation Easement recorded in Book 3474 at Page 94
and re-recorded at Book 3677 at Page 530, all in the Office of the Register of Deeds for Buncombe County,
North Carolina (the "Easement").

B. Biltmore and the State of North Carolina subsequently modified the Easement by that
certain Modification of Conservation Easement recorded in Book 4512 at Page 1090 in the Office of the
Register of Deeds for Buncombe County, North Carolina (the "Modification")(the Easement, as amended
by the Modification, hereinafter the "Conservation Easement").

C. At the time of the making of the grant and conveyance of the Conservation Easement,
Grantor owned a portion of the real property described in the Conservation Easement and thus it should
have joined in the making of the Conservation Easement to consent to the imposition of the Conservation
Easement on its property.

D. Biltmore has requested that Grantor execute this instrument to acknowledge that certain
real property owned by Grantor, more fully described below, is subject to the terms and conditions of the
Conservation Easement and Grantor has agreed to do so.

TERMS

NOW, THEREFORE, Grantor, hereby subjects the real property described on Exhibit A
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attached hereto and by this reference incorporated herein (the "Grantor’s Property") to the terms,
conditions, and provisions of the Conservation Easement. The Grantor’s Property shall be sold,
transferred, used, conveyed, occupied, and mortgaged or otherwise encumbered pursuant to the provisions
of the Conservation Easement, which shall run with the title to the Grantor’s Property and shall be binding
upon all persons having any right, title, or any interest in such property, their respective heirs, legal

representatives, successors, successors-in-title, and assigns.

IN WITNESS WHEREOF, the Grantor has caused this instrument to be signed by its duly
authorized manager as of the day and year first above written.

BILTMORE COMMERCIAL PROPERTIES, LLC
a North Carolina limited liability company

By: Biltmore Farms, LLC, its Manager

By: M«// (SEAL)

Paul E. Szu\regthief Financial Officer

STATE OF NORTH CAROLINA

COUNTY OF BUNCOMBE

I, a Notary Public of the County and State aforesaid. certify that the following person(s) personally
appeared before me this day, each acknowledging to me that he or she voluntarily signed the foregoing
document for the purpose stated therein and in the capacity indicated: Paul E. Szurek in his capacity as
Chief Financial Officer of Biltmore Farms, LL.C, a North Carolina limited liability company, which entity

was acting in its capacity as Manager of Biltmore Commercial Properties. LLC, a North Carolina limited
WITNESS my hand and official stamp or seal, this the _/77¥& day of

liability company.

}q'rpr” ,2015.

Notary Seal
Notarﬁublic /
Cynttua T, Stbolos
(Printdd Name of Notary)
[R1FY]
My Commission Expires: -5 -Ro/ <o \\\\:;,:‘\;\\\K‘J. sffrlzng,///

K\
e
Notary Pub
puncombe couﬁ‘re
ormission EXeY
11/01/2016

Ins

<
<
O

g,
7,

Y
7,
//f/j””

2 S
, O"’TH c A“O\:\‘\\

%,
/7 )
i

7,

.......

Book: 5306 Page: 3 Seq: 2

Book: 5306 Page: 3 PageZ2o0f3





-~ —"

Page 3 0f3 /b

EXHIBIT A
TO
CONSENT AND JOINDER TO CONSERVATION EASEMENT

Grantor’s Property
Tract A:

BEING all of that certain piece, parcel or tract of land situate and being in Buncombe County, State of
North Carolina, shown and designated as “Open Space Area A” on a plat entitled “Subdivision Survey of
Long Shoals West” prepared by Ed Holmes & Associates Land Surveyors, PA, dated recorded in the
Buncombe County Registry of Deeds in Plat Book 144 at Page 88.

Tract B:

BEING all of that certain piece, parcel or tract of land situate and being in Buncombe County, State of
North Carolina, shown and designated as “Open Space Area B” on a plat entitled “Subdivision Survey of
Long Shoals West” prepared by Ed Holmes & Associates Land Surveyors, PA, dated recorded in the
Buncombe County Registry of Deeds in Plat Book Plat Book 144 at Page 88.
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