SI GNED MAY 3, 1995

MEMORANDUM

SUBJECT: Transmttal of the "Quidance on Deferral of NPL Listing
Determ nations Wiile States Oversee Response Actions”
(OSVER Directive 9375. 6-11)

FROM Stephen D. Luftig, Acting Director
O fice of Emergency and Renedi al Response
TO: D rector, Waste Managenent Divi sion
Regions |, IV, V, VI
Director, Energency and Renedi al Response Division
Regi on 11
D rector, Hazardous Waste Managenent D vision
Regions 11, VI, VIII, IX
D rector, Hazardous Waste D vision
Regi on X

D rector, Environnental Services D vision
Regions |, VI, VI

PURPOSE

Thi s menorandumtransmts the Environnental Protection
Agency's "Quidance on Deferral of NPL Listing Determ nations Wile
States Oversee Response Actions.”

BACKGROUND

Based on the Environnental Protection Agency's (EPA)
June 23, 1993, "Superfund Adm nistrative |nprovenents Fi nal
Report" (OSWER Directive 9200.0-14-2), EPA established an
initiative to "Enhance State Role.” To inplenent this initiative,
EPA established a work group in August 1993 to devel op the
deferral guidance, and has worked with several States to pilot the
deferral concept at selected sites prior to issuing final
gui dance. The work group includes representatives fromall EPA
Regi ons, as well as representatives fromseveral Headquarters
Ofices. Additionally, several States, participating in the



deferral pilot effort as co-inplenmentors of the deferral program
have offered their input to the work group

The gui dance al so includes an appendi x, presented in a
"question and answer"” format, that responds to several questions
t hat arose during devel opnent of the guidance. A second appendi x
provi des instructions regarding the use of CERCLIS and ot her codes
to allow for the tracking of deferral activities and cooperative
agr eenent s.

DI SCUSSI ON

Conponent s

The deferral gui dance provides a franmework for Regi ons,
States, and Federally-recognized Tribes to determ ne the nost
appropriate, effective, and efficient neans to address nore sites
nmore qui ckly than EPA ot herwi se woul d address them The Agency
al so recogni zes that several States already have fully devel oped
cl eanup prograns in place, while others are continuing to
strengthen their capabilities. Therefore, EPA expects to
i npl ement the guidance in a flexible manner to account for
differing capabilities of participating States and Tribes. As a
result of site-specific circunstances or differing but equally
effective State or Tribal program practices, Regions may choose to
act at variance fromcertain provisions of the guidance. Under
the deferral program

B Deferral may be inplenented on either an area-wi de or site-
speci fic basis;

B Response actions will be conducted under State or Tri bal
aut hority;

B Viable and cooperative PRPs will agree to pay for and conduct
response actions--Superfund Trust funds generally will not be
made avail able for conducting response acti ons;

B Response actions nust be protective of human health and the
environnent and neet State or Tribal and Federal applicable
requirenents,;

B Asite may not be deferred if the affected comunity has
significant, valid objections;

B The | evel of EPA oversight of States and Tribes will be
negotiated wth the Region; and



B Once a deferral response is conplete, EPA w Il renove the
site fromCERCLIS and will not consider the site for the NPL
unl ess the Agency receives new information of a rel ease or
potential release that poses a significant threat to human
health or the environnent.

Changes Based On Conments

In March 1994, a draft guidance was circul ated to Regi ons and
Headquarters O fices for concurrence. Based on comments received
as well as subsequent work group efforts, several substantive
changes were nmade to the guidance. A final draft of the guidance
was distributed to the States in February 1995, and a nunber of
addi ti onal changes have been nade based on new insights
contributed by States and Regi ons.

B The guidance confornms with the Agency's recognition that

pilot projects currently underway are at various stages in
the listing process;

B Regions should notify Headquarters before deferring a site
for which an HRS package has been initiated (notification
before deferring any site is not required);

M States and Tribes should informaffected communities of a
proposed deferral 30 days prior to requesting deferral from
t he Region, seek comunity affirmation for the deferral, and
docunent their interactions with conmmunities;

B Regions and States or Tribes should agree to a six nonth
timeframe (with an extension of up to a year) to conduct PRP
negoti ati ons and shoul d agree to schedul es for conducting
response actions at each site;

B States may use renoval resources at deferred sites where PRPs
becone recal citrant or bankrupt.

B Deferral sites at which cl eanups are successfully conpl eted
will be renoved from CERCLI S.

Main Wrk G oup | ssues

The changes to the guidance do not reflect work group
consensus; they represent a conprom se anong different views that
works to maintain the bal ance between programflexibility and
accountability. Wrk group nenbers rai sed concerns about several
aspects of the guidance, the nost significant of which are
di scussed bel ow.



B Comment: The deferral option should be available for fina

NPL sites as well as non-NPL sites.

Response: The purpose of the deferral programis to address
sites nore quickly than woul d ot herwi se be addressed--sites
for which an HRS package has been initiated have al ready
entered the response process. Under the deferral program
EPA encourages PRPs to settle earlier to avoid NPL |isting,
which results in nore sites being addressed nore quickly.
Final NPL sites nust be addressed under the Agency's del etion

policy.

Comment: EPA oversight and reporting requirenents nmay

di scourage the participation of States and Tri bes who al ready
have strong cl eanup prograns and would find these

requi renents unnecessary.

Response: The deferral guidance is neant to be flexible to
accommodat e a wi de range of oversight and reporting
conditions, and still provide a mninal |evel of information
to maintain accountability. For nost States, the negotiated
| evel of EPA oversight will provide incentive to PRPs to be
cooperative as well as give the PRPs sone confort that EPA
has confidence in State responses.

Comment: States and Tribes will not have an interest in the
deferral program w t hout havi ng access to Superfund resources
to conduct response actions; thus such resources should be
made avail abl e.

Response: A fundanental expectation of the deferral program
is that viable and cooperative PRPs will pay for and conduct
response actions. Sites that require the use of Superfund
resources to conduct response actions are not appropriate
candi dates for this program However, at deferral sites
where PRPs becone recal citrant or bankrupt, renova
cooperative agreenments may be awarded, as appropriate, to
concl ude a response action.

Comment: Al though community invol venent should be an
inportant factor in deciding to initiate and inpl enment
deferrals, this factor may becone an overridi ng determ nant
and i npede i npl enmentati on of the program

Response: EPA is working continually to strengthen its
commtnent to informand involve the public in decisions
regardi ng hazardous waste cl eanup. Response actions wll not
be effective, efficient, or fair if community interests are
not represented. EPA's intention to encourage public
involvenent is in no way | essened at sites that are deferred



to States. If an affected conmunity expresses significant,
valid objections to deferral or the deferral process at any
site, EPAw |l take appropriate action, including rejecting a
deferral proposal or termnating a deferral that is underway.

Thr ough these and nunerous additional conments, work group
menbers and ot hers have suggested that specific conponents of the
gui dance are overly-prescriptive. However, while this guidance
presents EPA' s view of the national program we reenphasize our
intent that a flexible approach be taken in inplenenting the
deferral program Consequently, although the Agency has declined
to make certai n changes recommended by Regions and States, we
recogni ze the Regions' need to vary fromthe gui dance, as the
occasion warrants, in order to best serve the public and the
envi ronnent .

ACTI ON

The deferral programis an excellent adm nistrative mechani sm
to enable States and Tri bes, under their own |aws, to respond at
sites that EPA woul d ot herwi se not soon address. Under this
program the Agency anticipates that responses may be qui ck and

efficient, yet still protective of the environnent and of
conmunities' rights to participate in the decision-naking process.
PRPs who are willing to do cleanups also will benefit from

reduced response costs and fewer |ayers of governnent oversight.
| encourage you to support and assist the States and Tribes in
your Regions to take opportunities to enter into deferral
agreenents with EPA. Furthernore, Regional Decision Teans and
ot her Regi onal assessnent teans should work together with States
and Tribes to identify these opportunities as part of the site
prioritization process, rather than wait until after site
assessnent has comenced.

If you would like further information regarding
i npl enentation of the deferral program contact Steve Cal dwel |,
Acting Chief of the Site Assessnent Branch, Hazardous Site
Eval uation Division (703-603-8850), or Murray New on, Chief of the
State and Local Coordination Branch, Hazardous Site Contro
Di vi sion (703-603-8840).

At t achnent
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The policies set forth in this directive are intended

sol ely as guidance. They are not intended, nor can they
be relied upon, to create any rights enforceabl e by any
party in litigation with the United States. EPA officials
may decide to follow the guidance provided in this

directive, or to act at variance with the directive, on
the basis of an analysis of specific circunstances. The
Agency al so reserves the right to change this directive at
any tinme wthout public notice.
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GUI DANCE ON DEFERRAL OF NPL LI STI NG DETERM NATI ONS
WHI LE STATES OVERSEE RESPONSE ACTI ONS

PURPOSE

This directive provides guidance on the Environnental
Protection Agency's (EPA) Superfund State and Tri bal deferral
program under whi ch EPA nmay defer consideration of certain sites
for listing on the National Priorities List (NPL), while
interested States, Territories, Commonweal ths, or Federally-
recogni zed I ndian Tri bes conpel and oversee response actions
conducted and funded by potentially responsible parties (PRPSs).
Once the necessary response actions at a site are conpl eted
successfully, the site will be renoved fromthe Conprehensive
Envi ronnment al Response Conpensation and Liability Infornmation
System (CERCLIS), and EPA will have no further interest in
considering the site for listing on the NPL, unless it receives
new i nformati on of a release or potential rel ease that poses a
significant threat to human health or the environnent.

| NTRODUCTI ON

The "Superfund Adm ni strative | nprovenents, Final Report" of
June 23, 1993 (OSWER Directive 9200.0-14-2), identified nunerous
initiatives to inprove the Agency's inplenentation of the
Conpr ehensi ve Environnental Response, Conpensation, and Liability
Act (CERCLA), as anended. The deferral program devel oped under
the initiative to "Enhance State Role,"” was intended to "encourage
qualified, interested States to address, under State |aws, the
| arge nunber of sites nowin EPA s |isting queue, thereby
accel erating cleanup, mnimzing the risk of duplicative
Stat e/ Federal efforts, and offering PRPs a neasure of confidence
that only one agency will address the site."” Al though the prinmary
goal of the deferral programis to accelerate the rate of response
actions by encouraging a greater State or Tribal role, the
priority for increasing this rate nmust be bal anced with two ot her
crucial Agency priorities: 1) maintaining protective cleanup
levels at sites, and 2) ensuring that the public's right to
participate in the decision-making process is well supported.

This directive is divided into sections that address:
criteria that a State, Territory, Commonweal th, or Federally-
recogni zed Indian Tribe (hereafter the term"State" al so incl udes
Territories, Conmonweal ths, and Tribes) should neet to participate
in the program criteria for determning which sites are eligible
for deferral; procedural requirenents; and provisions for site
cleanup levels to be achieved at deferred sites, oversight,
financi al assistance, community participation, and response action
conpletion or termnation. Al though these provisions establish a



framework for a national deferral program EPA recognizes that

State cl eanup prograns have differing capabilities and net hods of

i npl enentation. To best accommobdate these differences and achi eve

response actions nost quickly and effectively, the Agency expects

to i nplenment the provisions of the guidance in a flexible manner.
Regi onal inplenentation of this guidance nmay vary based on site-

speci fic circunstances or

t he established capabilities and practices of a State program

Thi s gui dance al so i ncludes two appendi ces. Appendix A
responds to several questions that arose during devel opnment of the
gui dance and is presented in a "question and answer" format.
Appendi x B provi des specific instructions regarding the use of
CERCLI S and other codes to allow for the tracking of deferral
activities and cooperative agreenents. Throughout this guidance
and its appendices, the terns "State deferral” and "deferring to a
State" are defined as EPA's deferring consideration of a site for
NPL listing in favor of State action.

| MPLEMENTATI ON
1. Criteria for a State Deferral Program

A State may participate in the deferral programon an area-
wi de or site-specific basis. Under the area-w de program the
State and Region will agree to certain generic procedural and
other requirenents (e.g., roles and responsibilities, cleanup
| evel s, public participation), and address site-specific concerns
(e.g., site eligibility and selection requirenents, response
schedul es, EPA oversight) through separate docunmentation. Under
the site-specific approach, the State and Region will negotiate
separate terns and conditions for the deferral of individual sites
(see below). A State hazardous waste nanagenent or renedi a
program shoul d neet the follow ng general criteria regarding
statutory and adm nistrative authority and progran1capabi|ity to
participate in the area-w de deferral program

! State-Funded Response. Alternatively, the State nmay

propose to conduct the response actions at a deferred site using

its own funds. In these cases, the State additionally will need
to denonstrate that it has the technical capability and sufficient
resources to conduct and conplete the response. |If the State

desires to use CERCLA section 107 authority, rather than its own
authorities, to recover response action costs, the costs incurred,
in order to be recoverable, nust not be inconsistent with Nationa
O | and Hazardous Substances Pol | uti on Contingency Pl an ( NCP)
requirements.



Statutory, Regulatory, or Adm nistrative
Provi sions. The State program shoul d have statutory,
regul atory, or admnistrative provisions which ensure
that renmedies at deferred sites are protective of human
health and the environnent. The program al so shoul d
have the statutory authority and adm nistrative
provi sions to pursue all necessary enforcenment actions
at a site, ranging fromnechanisns to identify viable
liable parties, to authority to conpel PRPs to conduct
"CERCLA-protective cl eanups” (as defined in Section
[11). The eval uation of these provisions and
authorities is not limted to conparing the State's | aw
to CERCLA, but may consider, when relevant, the State's
past and current ability to select protective renedies,
and to enter into and enforce consent agreenents or
orders with PRPs.

Program Capability. The State program shoul d
have sufficient capabilities, resources, and expertise
to ensure that a CERCLA-protective cleanup is conducted
as well as coordinate with EPA, other interested
agencies, and the public on the various phases of
i mpl enentation. Estimates of the State's capability
may consi der any significant past response actions the
St at e has undertaken through the Federal Superfund
programor its own program the effectiveness of the
State's programto achieve a protective cleanup, and
the State's projected workload. The State shoul d have
the followi ng capabilities.

Resources. The State should have adequate
capabl e staff, funds, and other resources to conduct
enf orcenent actions, including PRP searches,
negoti ations with PRPs, nonitoring, oversight, and
[itigation.

Moni toring and Oversight. The State should
have the capability to maintai n adequate supervi sion
of response actions, including, but not limted to:

assuring and controlling the quality of data
sanpling and anal ysis, risk characterizations or
assessments, and design and inplenmentation of
renmedi es; nonitoring project progress; and
conmuni cating with EPA program managers.

Community Participation. The State should be
able to involve affected conmunities in a manner
that fosters appropriate community participation (as
described in Section VII) in decisions regarding
response actions at deferred sites.



To establish a clear understandi ng between the State and EPA
that the State has the authority and capability to participate in
an area-w de deferral program the State programdirector and
Regi onal Superfund programdirector should enter into a generic
def erral Menorandum of Agreement certifying these criteria are
nmet. As reasonabl e and appropriate, the Region may require the
State to provide specific information to confirmEPA s basis for
entering into the deferral agreenent. Upon request, the Region
shoul d provide the basis for any decision declining to defer to
the State.

If a State is interested in deferral and does not neet all of
the criteria for establishing an area-w de deferral program the
Region and State may, at the Region's discretion, enter into site-
speci fic deferral agreenents, provided that site eligibility
criteria are net. For exanple, a site at which the State enters
into an enforceabl e agreement with a PRP to conduct a CERCLA-
protective cl eanup, even though the State does not have the
statutory authority to conpel response actions, may be appropriate
for deferral. The Region nay determ ne, as needed, that closer
oversight and the application of other conditions are necessary to
ensure a successful response action.

2. Sites Eligible for Deferral

Under the area-w de approach, the Region and State shoul d
nmutual |y determ ne, generally based on an annual subm ssion of
deferral site candi dates proposed by the State, which sites should
be deferred. The Region and State should determ ne the
eligibility of sites for deferral using the following criteria.

a. State Interest. The State nust express interest
in having the site deferred to it. The State and EPA
al so should agree that the State will address the
deferred site sooner than, and at |east as quickly as,
EPA woul d expect to respond. (See Appendix A)

b. CERCLI S Listing. The site proposed for deferral
must be included in the CERCLIS i nventory.

C. NPL Cali ber. The deferred site should be "NPL
caliber" as defined in the Cctober 12, 1993, CSVER
Directive, "Additional Cuidance on 'Wrst Sites' and
"NPL Caliber Sites' to Assist in SACM I npl enentation”
(OSVER Directive 9320. 2-07A) or the Decenber 1992 fact
sheet "Assessing Sites Under SACM -Interim Qui dance"
(OSVER Directive 9203.1-051, Vol. 1, No. 4). Sites
that are |l ess than NPL caliber are generally not of
Federal interest and the deferral programrequirenents



need not apply at these sites. However, such sites nmay
be deferred, should a State desire this option.

Vi abl e and Cooperative PRPs. Under the deferral
program vi able and cooperative PRPs generally nust be
avai | abl e to conduct the response actions at a deferred
site. The PRPs at a deferred site should be willing to
enter into an enforceable agreement with the State to
conduct all response actions (including providing for
operation and mai ntenance) at the site and repay any
State and Fund-financed response costs related to the
deferral. Except under limted circunstances (i.e.,
where PRPs becone recal citrant or bankrupt, as
described in Section VI), a State should not be using
Super fund resources to conduct response actions at
deferred sites. |If the State is a PRP at the site, the
Regi on shoul d consider carefully the inplications of
deferring the site before naking a decision. At sites
where no viable PRPs exist, or where a State is willing
to agree to settle for less than the full cost of the
response action, the State nust denonstrate that it has
adequat e resources of its own or viable agreenents with
other parties (e.g., prospective purchasers) to pay the
necessary costs for the response action. (See Appendi X
A)

Timng. GCenerally, asiteis eligible for deferral
until a State or contractor has been tasked to devel op
a site-specific Hazard Ranki ng System (HRS) package for
it. |If, however, the Region or State has already
i ssued a task or work assignnent to devel op the
package, the Region should defer the site only where
the State provides a conpelling argunment why the
listing process should be halted. In such cases, the
Regi on shoul d consider carefully the history of the
State's involvenrent at the site and community
acceptance of the deferral in making the determ nation
whet her to defer the site. In rare instances, sites
proposed for the NPL, or sites for which an HRS package
has been submtted to Headquarters, nay be eligible for
deferral. Sites on the final NPL are not eligible
deferral candi dates, though the Region may, through a
cooperative agreenment, assign to the State the |ead for
response at such sites. The Region should consult with
the O fice of Energency and Renedi al Response before
deferring any site for which an HRS package has been
initiated. (See Appendix A)

Community Acceptance. Comunity acceptance of a
deferral to the State is an inportant site eligibility
criterion, and the State should work to gain and



mai ntai n conmunity acceptance of the site's deferral to
the State. The State should take appropriate steps to
informthe affected conmmunity and ot her affected
parties (e.g., conmunities downstreamfromthe site,
PRPs, Natural Resource Trustees) of the proposed
deferral 30 days prior to requesting that the Region
defer the site and should seek affirmation fromthe
conmunity of its proposal. As appropriate, the State
al so should explain to the conmmunity and ot her parties
any differences between a response under the deferra
program and a response conducted under the National Gl
and Hazardous Substances Pol |l ution Contingency Pl an
(NCP), including, but not limted to, any differences
in cleanup | evel s and public invol venent.

Additionally, the State should docunent all of its
interactions with the community and informthe Region
of possible opposition to the deferral.

If, at any tinme before a site is deferred to the
State, the Region, after consulting with the State,
determ nes that the community or other parties have
significant, valid objections to the deferral that
cannot be resol ved, the Region should not defer the
site. If, at any tinme after a site is deferred to the
State, the Region determnes that the comunity or
ot her parties have significant, valid, unresolvable
objections to the deferral, the Region should term nate
the deferral status of the site (described in Section
VI11). The Region should provide appropriate
expl anation to the community and ot her parties of
deci sions that do not favor the community's or other
parties' objections. (See Appendix A)

Sites Involving Tribal Lands. A site on or
i nvol ving land or other resources under Triba
jurisdiction my be deferred to a Federal |l y-recogni zed
Tribe if the appropriate criteria are met. EPA will
not defer such a site to a State unless the affected
Tribe(s) agrees to the deferral through a three-party
agreenment with the State and the Region

Federal Facilities. Consistent with EPA' s
current listing policy for Federal facilities, such
sites are ineligible for deferral fromNPL |isting.

Conplicating Factors. The Region, in
consultation with the State, should consider factors
whi ch may present significant obstacles to successful
response actions at the proposed deferral site. Such
factors include, but are not limted to: conplexity and
degree of the environnental threat posed by the



contam nation; site history; current or anticipated
Fund-financed activity; the PRPs involved at the site;
and environnmental justice and other community concerns.

3. Cl eanup Levels

Section 121(b) (1) of CERCLA sets general standards for
remedi al actions carried out under CERCLA section 104 or secured
under CERCLA section 106. These standards have been el aborated
further in the NCP. Under section 300.430(f), a renedy conducted
pursuant to the NCP nust be protective of human health and the
envi ronnent and nust conply with applicable or relevant and
appropriate requirenments. Under the deferral program although
the State will oversee the response action at an NPL caliber site
using its own authorities, the quality of the response action

conducted still should be substantially simlar to a response
requi red under CERCLA, i.e., it should be a "CERCLA-protective
cleanup.” The following criteria define a CERCLA-protective
cl eanup.

a. Protectiveness. A CERCLA-protective cleanup at a

deferred site should be protective of human heal th and
the environnment as defined generally by a 10* to 10°
ri sk range and a hazard index of 1 or less. Generally,
the State al so shoul d consider giving preference to
solutions that will be reliable over the long term

b. St andards. The renedy selected at a deferred site
must conply with all applicable Federal and State
requi rements. Additionally, the State should generally
sel ect a remedy which provides a | evel of
protectiveness conparable to rel evant and appropriate
Federal requirements for the site. (See Appendix A)

4. Procedural Requirenments

Procedural requirenments for the deferral program shoul d not
be burdensone. Once the State and Regi on agree on which sites to
defer to the State, the Regional Superfund program director should
identify to the State programdirector in witing which sites EPA
is deferring to the State. The Region also should indicate in
CERCLI S that a site has been deferred to allow for appropriate
tracki ng. (See Appendix B.)

The State and the Region should also agree to clarify mutua
expectations for State-EPA interaction and each party's
responsibilities at deferred sites. As nentioned in Section |
such expectations nay be incorporated into a generic deferral
menor andum w th docunentation regarding site-specific information



bei ng added to the agreenent or provided separately as
appropriate. Mninmally, the State and Regi on should agree to the
follow ng provisions in either an area-wide or a site-specific
agr eenent .

a. Rol es and Responsibilities. The Region and
State should agree on the rel ati onship between, and the
roles and responsibilities of, EPA and the State for
al |l phases of the response action at deferred sites.

At a mninum the agreenent shoul d address the degree
to which EPA will provide oversight, docunment review
(i ncluding review of the sel ected renedy), and
techni cal or financial assistance.

b. Schedul e for Performance. The State and Regi on
should agree to a tinmefranme for comenci ng and
conducting actions, including negotiating settlenents
with PRPs for each site. State negotiations with PRPs
general |y should be conpleted within six nonths of
initiation, although the Region may allow the State up
to six additional nonths to conclude its negoti ati ons,
as appropriate. Al schedules should identify major
m | est ones by whi ch EPA can track reasonabl e progress
at each deferred site.

C. Docunentation. The State should agree to nake
avai | abl e ri sk assessnent data, renedy sel ection
deci si on docunent ati on, and supporting anal yses for
each site to allow for adequate public involvenent and
EPA oversi ght.

d. Cl eanup Level. The State should agree to provide
for a CERCLA-protective cleanup (as described in
Section Ill) at each deferred site.

e. Community Participation. The State should agree

to involve affected comunities in decisions regarding
t he response action (as described in Section VII) at
each deferred site.

f. Nat ural Resource Trustees. The State shoul d
agree to notify pronptly the appropriate State and
Federal trustees for natural resources of discharges or
rel eases that are injuring or may injure natural
resources related to a deferred site. The State al so
shoul d include the trustees, as appropriate, in
negoti ati ons with PRPs.



5. EPA Oversight of States

At all deferred sites, the State has responsibility, with
m ni mal EPA invol venent, to provide for a tinely and CERCLA-
protective cleanup and to support the public's right of
participation in the decision-naking process. The Region should
work with the State to determ ne the appropriate |evel of
oversight that the Regi on should exercise at each site. The
Regi on may choose to conduct nore or |ess oversight of the State
at any particular site, depending on the State's experience, the
conplexity of the site, or other factors. The Region al so shoul d
consi der its assessnment of the progress being nade at deferred
sites during any consideration of new proposals for sites to
defer. Finally, the Region and State shoul d consider
i ncorporating the follow ng practices, as appropriate, in any
agreenent between the Region and State regardi ng oversi ght.

a. Revi ew Deferral Program Criteria. As needed,
t he Regi on should reconfirmthe status of the State's
authority and program capability to ensure the
conti nui ng success of response actions at current and
antici pated deferral sites.

b. Report on State-EPA Agreement Conditions. The
State should report to the Region at |east annually on
whet her the conditions agreed upon in the State-EPA
agreenments are being net. The State al so shoul d report
to the Region at |east sem -annually any difficulties
it is having neeting agreenment conditions at any
deferred sites, including negotiating settlenments with
PRPs.

C. Annual Revi ew. The Region should neet at |east
annually with the State to discuss the State's progress
at deferred sites, which should include a review of
reports submtted by the State, performance schedul es,
attainment of mlestones in site-specific agreenents,
data quality assurance and control, cooperativeness of
the PRPs, cost recovery of site-specific funds awarded
to the State under cooperative agreenents with EPA and
participation of the affected community. Any State
deferral events that are tracked in CERCLIS shoul d be
coded appropriately. (See Appendix B.)



6. Fi nanci al Assi stance to States

As noted above, the State is responsible for acquiring the
resources to conduct all response actions at deferred sites under
the deferral program A fundanental expectation of the deferral
programis that viable PRPs will reach settlenments with the State
to respond at deferred sites; except as described in this Section,
the deferral program generally does not anticipate that Fund
resources will be used to conduct response actions at deferred
sites.? Consequently, PRPs or sone other non-Federal source shoul d
provide the resources for site-specific activity, including
enf orcenent and PRP oversight.

In some cases, the State may need resources to conduct
certain activities, or supplenent or strengthen its deferra
program As described below, the Region nay enter into
cooperative agreements with the State to provide funding to the
State for certain purposes. Cenerally, the State should agree to
seek to recover site-specific funds awarded to it, either fromthe
PRP t hrough an enforceabl e agreenent or from another identified
source. The State and Regi on al so should agree in advance on how
to allocate recovered costs. |f the Region intends to provide
deferral funds to the State, the Region should identify its
resource needs for the deferral programin its annual budget
devel opnent process.

a. Core Program and Site-Specific Response
Fundi ng. The Region nay award to the State non-site-
speci fic resources under a Core Program Cooperative
Agreenent to devel op or enhance its overall deferra
program i npl enentation capability. The Region may al so
award funds to the State to conduct enforcenent and
oversight/adm ni strative-related activities through a
deferral site-specific enforcenment or support agency
cooperative agreement or provide deferral site-specific
funding for site assessnent where an assessnent has not
been conducted or conpleted. In the event that PRPs at
a deferred site becone uncooperative or bankrupt, the
Regi on rmay, as appropriate, enter into a cooperative
agreenment with the State for non-tine-critical renova
or prerenmedial activity until settlenments with PRPs are
reached, the response action is conpleted, or until the
deferral status of the site is termnated. (See
Appendi x A.)

2 |If asite's deferral status is terminated, Fund resources
al so may be available for use, in accordance with appropriate
regul ations and policy.
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b. Subpart O Requirenments. A State receiving funds
t hrough a cooperative agreenment mnust neet al
appl i cabl e requirenents of 40 CFR Part 35, Subpart O
The terns of the cooperative agreenent will be subject
to all appropriate Regional oversight. Cooperative
agreenment awards for deferred sites should use the sub-
obj ect class nunber 41.90 and use appropriate activity
codes. (See Appendix B.)

7. Comunity Participation

Ef fective community invol venent is a crucial aspect of
response actions at NPL sites and is no |less inportant for
response actions at deferred sites. As described above, the State
shoul d assure that it will involve the affected community in the
deci si on-maki ng process at a deferred site and that the affected
conmuni ty does not have significant, valid objections to deferring
the site to the State. The follow ng conditions al so should be
net at a deferred site.

a. Conparability with the NCP. The Region should
be confident that the principles of public involvenent
enbodied in the NCP are maintained at deferred sites.
The State must ensure that the inpact of its efforts to
i nvol ve the public, especially during the renedy
sel ection and response action conpl etion phases, will
be substantially simlar to the intended effect of
i mpl enenting the procedures required by the NCP. (See
Appendi x A.)

b. | nformati on Assistance for Communities. EPA
does not have the authority to award Technica
Assi stance GGants at sites that are not on or proposed
to the NPL. However, at each NPL caliber site that EPA
defers to the State, the affected community shoul d be
able to acquire assistance to interpret information
with regard to the nature of the hazard, investigations
and studi es conducted, and inpl enentation decisions at
the site. As appropriate, the State should provide
resources or direct assistance to the affected
community at the site for these purposes. |If funds are
necessary to provide assistance to the community, the
State shoul d seek such funding fromthe PRPs at the
site if the State cannot provide funding itself.

8. Conpl etion of State Response Action

11



Certification and Confirmation. Once the State
consi ders the response action at a deferred site to be
conplete, the State should certify to the Regi on and
the affected conmunity that it has successfully
conpleted its response and achi eved its intended
cleanup levels. As part of the certification, the
State should submt to the Region response action
conpl eti on docunentation substantially simlar to that
described in the June 1992 OSWER Directive "Renedi al
Action Report; Docunentation for Qperable Unit
Conpl etion" (OSVER Directive 9355. 0-39FS) .

Upon receiving the State's certification, the Region
should confirmin witing that the site response has
been conpleted. Alternatively, within 90 days after
recei pt of the certification, the Region nay initiate a
deferral conpletion inquiry to validate the
certification. As part of the inquiry, the Region
should work with the State to address any deficiencies
hi ndering the confirmation and agree to a tinefrane for
conpl etion of the inquiry. Upon conpleting the
inquiry, the Region should either confirmconpletion of
the response or termnate the deferral status of the
site (described below. |If the Region does not confirm
t he response conpletion, termnate the deferral, or
initiate an inquiry within 90 days of its receipt of
the State certification, the status of the site will be
recorded in CERCLIS as a deferral conpletion. (See
Appendi x B.) Once the response at the site is recorded
as conplete, the site will be renoved from CERCLI S and
will not be evaluated further for NPL listing or
anot her response unl ess EPA receives new i nformation of
a release or potential release at the site that poses a
significant threat to human health or the environnent.

Term nation of Site Deferral Status. Pending
30 days notice to the State, the Regi on shoul d
termnate the deferral status of the site, if, at any
time during or upon conpletion of a response action,
the Region determ nes that the response is not CERCLA-
protective, is unreasonably delayed or inappropriate,
or does not adequately address the affected conmunity's
concerns. The Region al so should termnate the deferra
if significant PRPs breach their agreenents with the
State and the State is unable to enforce conpliance or
provi de ot her sources of funding to conplete the
response action. |In addition, the Region nmay term nate
the deferral and inplement energency or tine-critica
response action without 30 days notice to the State if
t he Regi on determ nes such action is necessary. The

12



State may al so choose at any tine, after 30 days
notice, to termnate the deferral for any reason

Upon termnating the deferral status of the site,
t he Regi on shoul d i rmedi ately consi der taking any
necessary response actions and should initiate
consi deration of the site for NPL listing. The Region
and State should coordinate efforts to notify the
conmmunity and PRPs of the term nation of the deferral.

These actions will assure the public that EPA will

continue to respond at a site where response actions
have begun and wi Il encourage PRPs to forge and fulfil
successful agreenments with the State. At the Region's
request, the State should provide to the Region al
information in its possession regarding the site for
whi ch the deferral status has been term nated.
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APPENDI X A: Question and Answer Suppl enent

Question and Answer Supplement to the
Gui dance on Deferral of NPL Listing Determ nations While
St at es Oversee Response Actions

PURPOSE

Thi s appendi x suppl enents the "Qui dance on Deferral of NPL
Listing Determ nations Wiile States Oversee Response Actions”
(OSVER Directive 9375.6-11). This appendi x provides responses to
signi ficant questions that arose during devel opment of the
gui dance and is presented in a "question and answer" format.

BACKGROUND

Fol | owi ng the June 23, 1993, "Superfund Adm nistrative
| nprovenents, Final Report,"” the Environnmental Protection Agency
(EPA) established a work group to devel op the Superfund State
deferral guidance. This guidance intends to enabl e Regi ons and
States to determne the nost appropriate, effective, and efficient
nmeans to address nore sites nore quickly than the sites otherw se
woul d be addressed. As the guidance was drafted, work group
menbers and ot hers rai sed nunerous inplenentati on questi ons.
Wi | e many questions have been resolved in the final guidance,
thi s appendi x provides clarifying responses to remaini ng
signi ficant questions. The questions are not divided by category,
but roughly follow the outline of the guidance. Throughout this
document, the term"State" also includes Territories,
Commonweal t hs, and Federal | y-recogni zed I ndi an Tri bes.

QUESTI ONS AND ANSWERS

9. How wi || EPA determ ne whether a State can address a site
"sooner than, and at |east as quickly as," EPA?

The deferral programis intended to enable States to
conduct responses at sites where EPA woul d not otherw se
respond in the near future. Deferral should not indefinitely
post pone conmencenent of site response nor prolong the
expected duration of a response; hence, the guidance states
that a State should agree to address deferred sites sooner
t han EPA woul d expect to commence respondi ng, and at | east as
qui ckly as EPA woul d expect to inplenment its response. This
obj ective assures that deferred sites will be addressed and
not nmerely be shifted fromthe Federal queue to a State
gueue. If a Region already has devel oped a schedul e for



conducting response activity at a site, this schedul e nay
serve as a basis for setting expectations for the State's
response. Site-specific response schedul es, including PRP-
negoti ation timefranes, should be incorporated into deferra
agreenents established between the State and the Regi on.

10. What particul ar factors should the Regi on consider before
deferring a site at which the State is a potentially
responsi bl e party (PRP)?

Al though a State nay be best able to conduct a response at
a site at which it is a significant PRP, the Region and the
State need to consider carefully the potential for conflict
of interest, or the appearance of conflict of interest. Any
such appearance could dimnish the credibility of the State
programw th the public and could thus threaten its
effectiveness. C ose coordination with the affected
conmunity at such a site will be critical to ensure that the
publ i c does not perceive any conflict of interest and agrees
that a State response is nost appropriate.

11. What factors constitute a "conpelling argunent” to defer a
site for which an Hazard Ranki ng System (HRS) package has
been devel oped?

Al though a site will generally be ineligible for deferral
after a State or contractor has been tasked to prepare an HRS
package, the Region nmay defer such a site if the State
provi des a conpel ling argunment why the listing process shoul d
be halted. The Region ultimately will determ ne whether the
State proposal is viable, but any proposal to defer such a
site should be docunmented and contain the foll ow ng
information: an explanation of the benefit of the deferral;
an enforceabl e agreenment with the PRPs (or other non-Fund
sources); atime table providing for a response at |east as
timely as that proposed by EPA, and assurances that all costs
of the response, including preparation of the HRS package,
will be borne by the PRPs (or other non-Fund sources).

12. When and how should a State informthe community of a
proposed deferral ? Wo shoul d be infornmed?

Under the deferral program a State nust denonstrate, on a
State-w de basis or on a site-specific basis, that it has the
capability to fully involve affected communities in decisions
regardi ng response actions at sites both before and after the
sites have been deferred. Furthernore, a State should notify
the affected conmunity 30 days prior to requesting the Region



to defer a site and should seek the community's affirmation
of a deferral proposal.

However, the January 1992 EPA directive, "Comunity
Rel ations in Superfund: A Handbook" (CERR Directive 9230. 0-
03C), recogni zes "there can be no universal approach for
conmunity relations" and that the "issues of inportance to
the public, the Ievel of concern, the history of public
i nvol verent, and the social structure of the conmmunity will
vary fromsite to site.” Thus, although the deferra
gui dance offers sone provisions to ensure that conmmunities at
deferral sites are adequately invol ved, the guidance does not
prescribe a particular nmeans that a State nust use to achi eve
this end. Rather, the State will generally have the
di scretion and the responsibility to determ ne the nost
appropriate neans to identify, notify, and continue to
invol ve communities affected at deferral sites.

13.How wi Il the Region determ ne what are significant, valid
conmuni ty objections that would deny or termnate a deferral ?

Characterizing community concern at a deferred site often
will be a difficult process. Different and changing | evels
of community awareness, interest, or conprehension;
differences in the capabilities of various comunity menbers
to make thensel ves heard or wield political influence; even
attenpts to precisely define the affected community at a site
wi || preclude decision-nmaki ng based on quantitative anal ysi s.

Full comunity unanimty is rare; and in virtually every
conmuni ty, dissenting opinions will persist. Therefore,
whil e community acceptance is a critical aspect of the
deferral program comunity consensus is not required for
deferral

The State and the Region nmust rely on their best
prof essional judgnment to determ ne the conposition of the
af fected community and who represents it, the validity of the
concerns that the comunity expresses, the opportunity to
accommodat e community concerns, and the potential inpact of
proceedi ng wi t hout comunity consensus. However, when
consi deri ng who represents the affected community, the State
and Regi on shoul d take particular care to be cogni zant of
popul ations that may be downwi nd or downstream of the site,
as well as be aware of environmental justice issues that nmay
have bearing at the site. |If comunity objections that the
Regi on determ nes to be significant and valid cannot be
resol ved between the community, State, and EPA, the Region
should reject or termnate the deferral. A so, to assure
that conmunity concerns are addressed fairly, the State, with



EPA i nvol venent as necessary, should docunent the response to
the comunity's objections.

14. How m ght environnmental justice considerations affect
response action at a deferred site?

Because sites that are deferred should receive attention
nore qui ckly than they otherw se would, effective deferra
responses may provide a useful mechani smfor resolving sone
environnental justice concerns. At sites where environnental
justice is an issue, a State nmust show extra sensitivity to
t he special needs of the community by tailoring its outreach
efforts to the cormunity as well as facilitating access to,
and enabling interpretation of, information. Establishing a
positive rapport with the community at a deferral or any
other site should result in w der acceptance of a proposed
response.

Additionally, because the Agency is commtted to
addressing environnental justice issues in all its prograns,
the State should expect the Region to be especially
interested in sites associated with environnental justice
concerns. The Region should consider playing a greater role
in conmmuni cating with the community during consideration of
such a site for deferral, review State interaction with the
conmuni ty during the response, and coordinate with the State
to respond directly to concerns raised by the community.

15. What nust a State do to ensure that the inpact of its
conmuni ty invol verent programis "substantially simlar” to
the intended effect of inplenenting the procedures required
by the National G| and Hazardous Substances Pol |l ution
Conti ngency Pl an (NCP)?

The 1992 CERR Directive "Community Rel ations in Superfund:
A Handbook" (Directive 9230.0-03C) identifies three overal
obj ectives, or principles, upon which the inplenmentation of
t he Superfund community relations programis founded. These
principles are:

B Provide the public the opportunity to express conments
on and provide input to technical decisions;

B [Informthe public of planned or ongoing actions; and
B Identify and resolve conflicts.
These principles, though not identified specifically in

t he NCP, enconpass the comunity invol venent procedures which
the NCP describes. Wile State adherence to the specific



procedures of the NCP is not required for the deferra
program a State conmunity relations program shoul d enbrace
simlar principles and be able to denonstrate its ability to
i npl enent such principles at deferred sites.

16. Are m xed-ownershi p (Federal/non-Federal) sites eligible
candi dates for deferral ?

Federal facilities currently are not eligible for the
deferral program Sites of m xed Federal and non-Federal
owner shi p, however, may be eligible deferral candidates
dependi ng on site-specific circunstances. The Regi on shoul d
consult with the Ofice of Emergency and Renedi al Response in
maki ng this determ nation.

17. Must a risk assessnment be perfornmed at every deferred
site? My a State allow PRPs to performrisk assessnents?

As appropriate to the circunstances at each deferred site,
the State should characterize the nature of, and threat posed
by, t he hazardous substances and naterials at the site and
shoul d gat her data necessary to support the analysis and
desi gn of potential response actions. |n some instances, the
State may prefer to have a PRP conduct this characterization

In either case, the State shoul d have denonstrated its
ability to conduct or oversee risk characterizations or
assessments in accordance with the capability criteria
identified in Section | of the guidance.

18.WII| EPA assist States in identifying applicable or
rel evant and appropriate requirenents at deferred sites?

Upon request fromthe State, the Region should provide
assistance to the State in interpreting CERCLA requirenents,
including identification of Federal applicable requirenents
and Federal relevant and appropriate requirenments. The State
retains the responsibility and discretion to identify and
i npl enent State applicable or relevant and appropriate
requirenments at a deferred site, including those that are
nore stringent than Federal standards.

19.Can deferred sites be exenpted fromobtaining permts for
activities conducted on-site?

The Agency has determ ned that CERCLA does not authorize
permt exenptions for response actions carried out under the
deferral program CERCLA section 121(e) exenpts on-site
remedi al action, which is selected and carried out in
conpliance with CERCLA section 121, from Federal, State, and
| ocal permt requirements. Deferral response actions,



however, will be conducted under State authority, and
t heref ore cannot use the exenption provision.

20. Can Federal funds pay for State-lead renoval actions?

Under the deferral program PRPs are generally expected to
conduct all appropriate responses at deferred sites. The
Regi on shoul d not defer sites at which the State antici pates
usi ng Fund resources to conduct renoval activities. However,
should PRPs at a deferral site becone recalcitrant or
bankrupt, the State nmay receive a renoval cooperative
agreenent, provided "a planning period of nore than six
nonths is avail able" (40 CFR 35.6205), and pursuant to other
40 CFR Part 35, Subpart O requirenents.

21. Must St ates docunent expenditures of Federal funds at
deferred sites?

Any funds that a State receives through a cooperative
agreenent with EPA are subject to all applicable requirenments
identified in 40 CFR Part 35, Subpart O For site-specific
expenditures incurred by a State under a cooperative
agreenent, including any site assessnment activity or HRS
scoring that takes place after a site is deferred, the State
is required to track expenses by site, activity, and operable
unit, as applicable, according to object class. Non-site-
speci fic funds awarded to a State through a Core Program
cooperative agreenment al so are subject to the applicable
requirenments in 40 CFR Part 35, Subpart O, but are not
expected to be recovered by the State.

22. Under what conditions would site assessnent activities be
performed at a deferred site?

At many sites that will be deferred, a site assessnent
wi Il have already taken place, the results of which wll
indicate that a site is NPL caliber. |In sone cases, however,
a Region may agree to defer a site that the State and Regi on
suspect is NPL caliber even though a site assessnent has not
been conpleted. At such sites, the Region and State may
determ ne that conpleting a site assessnment is appropriate.
General ly, however, the PRPs at a deferred site shoul d agree
to pay for the site assessnent if one has not already been
conducted. (See also Question 16.)

23.Wio will recover the costs of site-specific cooperative
agreenents that EPA awards to States under the deferra
progran? What will happen to recovered funds?



Because the val ue of cooperative agreenments at deferred
sites typically will be very low, EPA will generally not
expect to attenpt to recover these costs. However, any site-
speci fic cooperative agreenent for deferral into which the
Region enters with the State should stipulate that the State
will seek to recover fromthe PRPs recoverable costs incurred
under the cooperative agreenent. Regions also should nmake
clear to States that EPA does not expect to award fundi ng
indefinitely to States under the deferral program rather the
Agency expects that sums recovered by the States will be used
to build the State capability to fully inplenment deferra
progranms w t hout EPA funding in the future.

24.\Wul d a response action be considered conplete if waste
had been renoved off-site, but a conplete cleanup had not
been conduct ed?

Response actions at deferred sites shoul d be CERCLA-

protective, as described in Section Ill of the guidance. |If
a response action does not neet this criterion, the Region
should term nate the deferral, inmediately consider taking

necessary response actions, and initiate consideration of the
site for NPL |isting.

EPA expects that partial cleanup of an NPL caliber site
woul d not reduce the site's HRS score bel ow the threshold for
eligibility for NPL listing. However, if the Region believes
that a partial response could preclude a deferred site's
eligibility for NPL listing where a site assessnment had not
been conpl eted, the Regi on should have a site assessnent
conduct ed before any deferral response is undertaken. At a
termnated deferral site, where a site inspection was not
conmenced prior to the response action, the Regi on shoul d
refer to the Septenber 1993 CERR Publication "The Revi sed
Hazard Ranking System Evaluating Sites After Waste
Renoval s" (CERR Directive 9345.1-03FS) to evaluate the site's
eligibility for NPL listing.



REVI SED VERSI ON AS OF 8/ 15/ 95
APPENDI X B: Instructions on Financial Tracking

I nstructions on CERCLI S/ Wast eLAN and GI CS/ | FMS Fi nanci al

Tracki ng

for the Gui dance on Deferral of NPL Listing Determ nations
Whi |l e States Oversee Response Actions

PURPOSE

Thi s appendi x provides instructions on howto use information
managenment systens to track site progress and financial managenent
information for NPL caliber sites that have been deferred to
States under the "Quidance on Deferral of NPL Listing
Determ nations Wiile States Oversee Response Actions” (OSVER
Directive 9375.6-11).

BACKGROUND

The Superfund State deferral guidance provides direction to
Regions for inplenenting the State deferral program and i ncl udes
criteria for establishing State capabilities, selecting sites, and
entering into agreenments with States to conpel and inplenent PRP
response actions. The guidance requires m nimal EPA oversi ght and
provi des Regions and States flexibility to negotiate agreenents
that reflect State- and site-specific circunstances. The Agency
nevertheless will be expected to be able to denonstrate the
deferral programis acconplishnents and to ensure EPA and State
accountability. Consequently, Regions need to report certain
information into CERCLI S/WasteLAN. Regions may al so wi sh to take
advant age of CERCLI S/ Wast eLAN to conduct their own tracking of
progress at sites.

Al so, to ensure that information regarding awards to States
for site- or non-site-specific deferral activity, Regions need to
use appropriate sub-object class codes in awardi ng cooperative
agreenents and track these obligations in CERCLIS or CERHel p, as
appropri ate.

| MPLEMENTATI ON

New CERCLI S | ead, event, qualifier, and sub-event definitions
to enabl e tracking of key information regarding deferred sites
will be included in the FY95 Superfund Program Managenent Manual
and the CERCLIS data el enent dictionary.



In addition, a new sub-object class code (41.90) has been
established to track resources awarded to States under site-
speci fic deferral cooperative agreenents. The attached O fice of
the Conptroller Policy Announcenent No. 94-07 describes this code.

New LEAD SD (C2117 and C1707): STATE DEFERRAL

Definition: LEAD SDis a PRP- or State-financed response
action at an NPL caliber or proposed NPL site overseen or
conducted by the State pursuant to a deferral agreenent with the
Regi on, as described in OSWER Directive 9375.6-11. Wth limted
exceptions, Fund-financing for deferral response actions wll not
be avail abl e.

The LEAD SD will be used in conjunction with the new STATE
DEFERRAL EVENT (C2101 = SD) and associ ated qualifiers and
subevents (see below) to track start and conpl eti on dates of
responses at deferred sites. Qher response or enforcenent
acconpl i shnents and/or reports may be tracked using the LEAD SD
(@117 or C1707) and current CERCLIS response event or enforcenent
activity codes, as appropriate, at the Region's discretion.

New EVENT SL (C2101): STATE DEFERRAL

Definition: EVENT SL indicates that the Region has entered
into an agreenent with a State to defer fromlisting on the NPL an
NPL cal i ber or proposed NPL site, while the State uses its own
authority to conpel and oversee PRP response or inplenents a
response using its own resources. This event is |located in the 00
operable unit.

The SL START DATE (C2140) is the signature date of the
docunent sent fromthe Regional Superfund programdirector to
the State programdirector that defers the site to the State
under the terns established in the deferral guidance. For
sites that were deferred under the deferral pilot program
(prior to the issuance of the guidance), the SD START DATE
wi |l be the date that EPA Headquarters formally confirned the
pilot status of these sites.

The SL COWPLETI ON DATE (C2141) is:

[ | The signature date of the formal Regi onal docunent that
either confirnms that the deferral has been conpleted
successfully or termnates the status of the deferral.
Qualifiers (see below nust be used to indicate whether



the deferral has been successfully conpleted (C103 = 9S)
or has been termnated (C2103 = T).

OR

u The date 90 days after the date EPA receives State
certification that the deferral has been conpleted (see
SC SUBEVENT below), if the Region neither formally
confirnms the deferral conpletion nor initiates a
deferral inquiry (see SE SUBEVENT below) w thin 90 days
of receiving the State certification. The qualifier
indicating that the deferral has been successfully
conpleted (Q103 = S) nust be used (see bel ow).

I f, upon agreenent with the State, the Region formally
confirnms the State's certification after the 90 day peri od,
the SL COVPLETI ON DATE may be updated to reflect the date of
the formal confirmation. Figure 1 provides a flowchart for
determ ning the SL conpl etion date.

New QUALI FI ERS (C2103 = S or T) FOR EVENT = SL

Definition: QUALIFIER C103 = S signifies that the Regi on
either has confirmed formally that the State deferral has been
conpl eted successfully or that the Region has not responded w thin
90 days of receipt of the State's certification that it has
conpl eted the deferral successfully. Sites at which a deferra
has been successfully conpleted are eligible for renoval from
CERCLI S, pursuant to Agency policy for renoving sites from
CERCLI S.

Definition: QUALIFIER C103 =T signifies that the Regi on
has term nated the status of the deferral. This qualifier is used
when the Region termnates the deferral during the course of the
response or in conjunction with a deferral inquiry (see SUBEVENT
SE bel ow) conducted at the conpletion of the response that results
in termnation of the deferral.

New SUBEVENT SM (C3101): State Conpletion
Certification

Definition: SUBEVENT SMis the date the Region receives the
State's subm ssion of response action conpletion docunentation
certifying that it has conpleted successfully its sel ected renedy
at the site and has achieved its intended cleanup levels. Wthin
90 days of receipt of the docunmentation, the Region nmust confirm
successful conpletion of the deferral formally (SM COVPLETI ON
DATE) or initiate an inquiry to confirmthe certification (see
SUBEVENT SQ below). If an inquiry is not initiated within 90 days
of the SUBEVENT SM date and the Region has not confirned the



deferral conpletion formally, the EVENT SL COVPLETI ON DATE will be
the date 90 days after the SUBEVENT SM dat e.

New SUBEVENT SQ (C3101): State Deferral Inquiry

Definition: SUBEVENT SQis the date that the Region
initiates a deferral inquiry to confirmthe State's certification
that it has conpleted its selected renedy successfully. The
inquiry nust be initiated within 90 days of EPA s receipt of the
State's certification that the renedy has been conpl eted ( SUBEVENT
SM or the SL COVPLETION DATE will be the date 90 days after the
SUBEVENT SM date. Once the Region conpletes a deferral inquiry
(which may be after the 90 day period), the Region nust issue a
docunent which either confirnms successful conpletion of the
deferral or termnates the deferral status of the site. The SL
COVPLETI ON DATE is the signature date of this docunment, and the
appropriate qualifiers (C103 = S or Q103 = T) nust be used.

Fi nanci al Tracking in CERCLIS/ CERHELP

Cooperative agreenments may be awarded to States to assi st
i npl enentation of the deferral programon a site- or non-site-
specific basis. Site-specific cooperative agreenents shoul d be
tracked under the C2101 = SL event, and non-site-specific (Core
Progran) cooperative agreenments should be tracked in CERHELP under
C304 BA-TYPE = CG
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Figure 1: Flowchart for Determ ning SL Conpletion Date










APPENDI X C.  Policy Announcenent No. 94-07

UNI TED STATES ENVI RONMENTAL PROTECTI ON AGENCY
WASHI NGTON, D.C. 20460

(Signed) June 08, 1994
OFFI CE OF THE COMPTROLLER
POLI CY ANNOUNCEMENT NO. 94-07

MEMORANDUM

SUBJECT: New Sub-object O ass Code for Deferral Program
Cooper ati ve Agreenents

FROM Kat hryn S. Schnol |
Conptrol I er (3301)

TO: Assi stant Regi onal Administrators
Managenent Division Directors
Regi onal Conptrollers
Seni or Budget O ficers
Fi nanci al Managenent O ficers

PURPOSE

This Policy Announcenent (P.A. ) establishes a new sub-object
class code for deferral program cooperative agreenents.

POLI CY

The new sub-obj ect class code to be used for the deferral
program cooperative agreenments i s described bel ow

41.90 Deferral Program Cooperative Agreenents. Awards to
States, Territories, Conmonweal ths, or Indian Tribes
to conduct site-specific activities at National
Priority List (NPL) caliber sites which have been
deferred from NPL |isting consideration while
reci pients conpel and oversee Potentially
Responsi bl e Party (PRP) response actions. My not
be used to conduct or support Fund-financed renedi al
action at a deferred site. Awards are subject to 40
CFR Part 35, Subpart O [Assistance program code
"V' (CFDA nunber 66.802)]

EFFECTI VE DATE

Thi s new sub-object class code is available for inmediate
use. It will be included in the next revision of Resources



Managenent Directives System 2590, Part |1V, (bject O ass Codes.

FOR ADDI TI ONAL | NFORMATI ON

Shoul d you have any questions on this P. A, please contact
Charl es Young of the Superfund Accounting Branch on 202-260-6890.

cc: David J. O Connor
Davi d Gst er nan
El i zabeth Craig
FVMD Branch Chi efs



